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PREFACE TO ELEVENTH EDITION 

In the thirteen years which have passed since the last edition of this work great changes 
have passed over the face of banking and, indeed, over the life of the nation as a whole. 
This period has seen an irruption of new techniques in accounting methods, new devices 
to attract business, new conceptions of staff relationships, new ways of foiling the bank 
robbers. The economic scene has darkened and lightened alternately, each successive 
phase leaving its aftermath of Control of Borrowing Orders and giving birth to new 
systems of credit control. The political scene has been dominated by the steady approach 
to the European Common Market, the long and patient negotiations culminating in 
failure. 

The Editors have tried to give expression to these changes in the revision of the Diction- 
ary, and hope that the new material has been presented in a faithful and sensible way. 
There has been much new legislation to note, and, in addition to those changes of 
importance on the general banking side, an attempt has been made to expand the 
information of interest to those engaged in Executor and Trustee work. 

The Editors’ thanks are due to their many friends and colleagues who have readily 
placed knowledge and experience at their disposal, and they gratefully acknowledge the 
very considerable help which they have derived from the Journal of the Institute of Bankers 
and its contributors. In this connection particular thanks are due to Mr. H. D. G, Trew, 
whose articles on Executors and Trustees have been the source for much of the new 
writing in this field. The Editors also owe much to the facilities courteously accorded 
at the libraries of the Institute and the City of London College. 

F. E. Perry 
F. R. Ryder 
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PREFACE TO FIRST EDITION 


The Dictionary of Banking has been compiled in order to provide, in one volume, the means of 
obtaining information, with the minimum of trouble, upon any subject connected with the business 
of banking. 

Hitherto it has been a matter of continual difficulty with many bank officials to know exactly 
where to turn for information upon certain subjects; but it is hoped and believed that the present 
volume will meet this difficulty, and that it will enable anyone to find in its pages a ready and 
reliable reference whenever the occasion arises. 

The following pages include, as far as possible, a reference to all the various terms and matters 
which come within the scope of a banker’s ordinary duties, as well as to other matters which arise 
out of, or are associated with, the business of banking, such as bankruptcy, company regulations, 
partnerships, stamp duties, stock exchange, winding up, law of property, etc. 

The book is furnished with many cross-references, and at the end of each leading subject, e.g. 
Accounts, Bankrottcy, Bill of Exchange, Cheque, Companies, Insurance, Mortgage, 
Stamp Duties, Stock Exchange, Title Deeds, will be found a list of the principal articles 
connected with that subject, which should facilitate the discovery of any particular point. 

The whole of the Bills of Exchange Act, 1882, is given, the sections being distributed under the 
appropriate headings. Under the title Bills of Exchange Act, 1882, references are supplied 
to the various articles in which the different sections have been placed. 

Many sections from other Acts, which are useful and interesting to bankers, are also given 
under the proper headings, and include the Currency and Bank Notes Act, 1928, and the Com- 
panies Act, 1929. For example, if information is required respecting the registration of a charge 
given by a company, the actual words of the Companies Act, 1929, on that subject are quoted 
under Registration of Charges; and respecting the registration of a mortgage of a ship, the 
provisions of the Merchant Shipping Act, 1894, are set forth under Ship, and so in many other 
cases, an endeavour having been made, wherever practicable and necessary, to quote the sections 
of the Acts relating to matters of importance. 

There is probably no subject of greater interest to branch managers and senior clerks than that 
of securities for advances, and consequently all matters connected with the examination of title 
deeds and the investigations of titles have been treated in the Dictionary in accordance with their 
importance. 

In addition to the article on Title Deeds, dealing with the matter in a general way, there is 
an article on Title Deeds — ^Notes re Title, wherein is set out a number of the principal points 
which it is thought will prove useful in indicating what a banker should attend to when examining 
a parcel of deeds of freehold or leasehold property. If further information should be required 
on any of the points raised, the subject can be referred to in its alphabetical order in the book. 
A few questions relating to the value of a property which is offered as security are added to that 
article, and additional hints as to valuations, particularly for the benefit of younger managers, 
may be found under Advances, Farm Stock, Licensed Property, Valuation. 

With regard to securities other than title deeds, articles such as the following may be referred 
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to:— A merican Share Certihcates, Bearer Bonds, Bill of Lading, Bill of Sale, Bond of 
Credit, Certihcate, Debenture, Debts— Assignment of, Dock Warrant, Guarantee, 
Inscribed Stock, Life Policy, Negotiable Instruments, Shares, etc. 

A list of many of the abbreviations which are nsed in bank offices is supplied under Abbre- 
viations. The article Bankrupt Person contains separate headings relating to a bankrupt 
drawer, partner, payee, surety, etc., and under Statute of Limitations the various sub-headings 
show how the statute affects the different matters with which a banker is concerned, such as a 
bank note, a bill of exchange, the drawer of a cheque, a guarantee, memorandum of deposit, 
promissory note, etc. A series of articles is supplied dealing with the position upon a death, e.g. 
Death of Acceptor, Administrator, Drawer, Guarantor, Joint Customer, Partner, 
Shareholder, Trustee, etc. 

Specimens of indorsements which are usually accepted, as well as examples of those which are 
not, as a rule, passed by a banker, are given in tabular form under Indorsement. 

The results of law cases have been given wherever necessary, and in many instances the words 
of the judges are quoted. References are added to the various cases, and the abbreviations in 
the quotation of reports are explained on page ix. 

To facilitate reference being made to law reports other than those that are quoted in the text, 
the date of the decision has been given in every instance. 

The following books amongst others have been consulted in the preparation of the present 
volume — 


Grant’s Law of Banking 
Chalmers’ Bills of Exchange Act, 1882 
The Law of Banking Heber Haru LL,D. (Loftd.) 
The Law of Banking Sir John R, Raget^ Bart^ 
K,C, 

The Practice of Banking (4 Vols.) John Hutchison 
Banking and Negotiable Instruments Frank Till- 
yard^ M.A, 

Bills, Cheques, and Notes /. A, Slater, B.A., LLB. 
(Land.) 

English Practical Banking T. B, Moxon 

The Country Banker George Rae 

Lombard Str^ Walter Bagehot 

Business Man’s Guide Sir Isaac Pitman Sc Sons Ltd. 

Present-Day BANfUNO P. E, Steele 

Banking and Currency Ernest Sykes, B,A, 

The Prachce and Law of Banking H P. Sheldon 
Banker’s Advances Francis R. Stead 
BaIjkers’ SEcuRmES Against Advances Lawrence A. 
Fogg 


Bankers’ Advances Against Produce Alfred Wiiiiams 
Foreign Exchange and Foreign Bills W . F. 
Spalding 

My Banker and I /. G, Kiddy 
The Country Bankers’ Handbook J, O. Kiddy 
History, Principles, and Practice oe Banking * i. W , 
Gilbart 

Money Market Primer George Clare 
The Elements of Banking H D. Macleod, M.A* 
Handbook on Joint Stock Companies F. Gore- 
Browne, M,A,, K,C,, and W. Jordan 
Banking Law W. Wallace, M,A., and A. McNeil 
Law of Stamp Duties £. M A/pe 
Questions on Banking Practice 
Journal of the Institute of Bankers 
Bankers’ Magazine 
Bankers’ Almanac and Year Book 
Law Times Reports 
Tmm Law Reports 
All England Reports 


I have to express my deep indebtedness to the many friends who have been kind enough to 
supply most useful information and to read and correct the sheets as they have passed through 
the press. 

W. THOMSON 

Nbwcastle-on-Tyne 
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ABBREVIATIONS USED IN THIS BOOK WHEN 
REFERRING TO LAW CASES 


or > Appeal Cases, Law Reports. 

App. Cas. i 

A. Sc E., Adolphus Sc Ellis. 

All E.R., All England Reports, 

B, Sc Ad., Barnewall & Adolphus. 

B. Sc C., Barnewall Sc Cresswell. 

Be., Beavan. 

Bing., Bingham. 

Burr., Burrows. 

C. B., Common Bench. 

C.B.N.S., Common Bench New Series. 

C.P.D., Common Pleas Division, Law Reports. 

Ch., Chancery, Law Reports. 

Ch. App., Chancery Appeals, Law Reports. 

Ch.D., Chancery Division, Law Reports. 

CL Sc Fin., Clark Sc Finelly. 

Com. Cas., Commercial Cases. 

Cox C.C., Cox’s Criminal Cases. 

DunL, Dunlop, Court of Sessions Cases, Scotland. 
E. Sc B., Ellis & Blackburne, 

E. & 1. A., English and Irish Appeals, Law' Reports. 
Exch., Exchequer Reports. 

F. , Fraser, Court of Sessions Cases, Scotland. 
H.L.C., Clark’s House of Lords’ Reports. 

I C L R ) 

Ir R C L ( Common Law Reports. 

LL.T., Irish Law Times. 

LR., Irish Reports. 

J. & H., Johnson Sc Hemming. 

K. B,, King’s Bench, Law Reports. 

LJ., C.P., Law Journal, Common Pleas. 


L.J., Ch., Law Journal, Chancery. 

L.J., Q.B., Law Journal, Queen’s Bench. 

L.J.R. from [!947]-[1949]. 

L.R.C.P., Law Reports, Common Pleas. 

L.R., Eq., Law Reports, Equity. 

L.R., Ex., Law Reports, Exchequer. 

L.R., Ch., Law Reports, Chanceiy. 

L.R.H.L., Law Reports, House of Lords. 

L.R.Ir., Law Reports, Ireland, Chancery and Common 
Law. 

L.R.P.C., Law Reports, Privy Council. 

L.R., Q.B., Law Reports, Queen’s Bench. 

L. T., Law Times Reports. 

Ll.L.R., Lloyd’s List Law Reports. 

M. Sc S., Maule & Selwyn. 

M. Sc W., Meeson & Welsby. 

Macq. H.L.R., Macqueen’s Appeal Cases (Scotch). 
Mer,, Merivale. 

Q.B., Queen’s Bench Cases. 

Q. B.D., Queen’s Bench Division. 

R. , Rennie, Court of Session Cases, Scotland. 

S. C., Sessions Cases, Scotland. 

Sc.R., Scottish Law Reporter. 

S. L.T., Scots Law Times. 

SoLJ., Solicitors’ Journal. 

T. C., Tax Cases. 

T.L.R., Times Law Reports. 

T.R., Term Reports. 

W.L.R., Weekly Law Reports. 

W.N., Weekly Notes. 

W.R., Weekly Reporter. 
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ABB] 

ABBREVIATIONS. The following is a list of the chief 
abbreviations met with in banking— 

A/c., Account. 

A/C., Account Current. 

A/D., After Date, 

A. I.B., Associate of the Institute of Bankers. 

A/o., Account of. 

A/S., After Sight, 

Ad. VaL, Ad valorem. 

Agt., Agreement. Agent. 

Assigt., Assignment. 

B. B., Branch Bill. 

B/C., Bills for Collection. 

B.D., Bill Discounted. 

B/E., Bill of Exchange. 

B/L., Bill of Lading. 

B.N., Bank Note. 

B. O., Branch Office. 

B/P., Bifis Payable. 

B/R., Bills Receivable. 

B/S., Balance Sheet. Bill of Sale. 

C. , Copper. Country. 

C/-, Coupon. 

C.A., Chartered Accountant. Credit Account. 

C ale, C/A,, Current Account. 

C.B., Country Bill. 

C/B., Cash Book. 

C.C., Cash Credit. 

CC., Country Cheque. Country Clearing. 

C.C.O., Country Clearing Office, 

C.D., Cum Dividend. 

C.H., Clearing House. 

C.I.F., Cost, Insurance, Freight. 

C.I.F. and C., Cost, Insurance, Freight and Commission. 
C.I.F. and E., Cost, Insurance, Freight and Exchange. 
C/N., Contract Note. 

C.O., Cash Order. 

C.O.D., Cash on Delivery. 

C. P., Charter Party. 

Chq., Cheque, 

Com., Commission. 

Contra, Against. 

Cr,, Creditor, Credit. 

Cum D., With Dividend. 

D. , a penny. D is the first letter in Denarius (Latin). 

D.A., Deposit Account. 


D/A., Days after Acceptance. 

D/A., Documents on Acceptance. 

D/B., Day Book. 

D/D., Days after Date. Demand Draft. 

D/O., Delivery Order. 

D/P., Documents on Payment, 

D. P.B., Deposit Pass Book. 

D/R., Deposit Receipt. 

D/S., Days after Sight. 

Deb., Debenture. 

Dft., Draft. 

Dis., Diset., Discount. 

Div., Dividend. 

Dols., Dollars. 

Dr., Debtor. 

E. E., Errors Excepted. 

E. & O.E., Errors and Omissions Excepted. 

Ex., Excluding. 

Ex Cp. or x/cp.. Ex Coupon. 

Ex D. or x/d.. Ex Dividend. 

Ex Int., Ex Interest. 

Exch., Exchange. 

Exix., Executrix. 

Exor., Executor. 

F. , Franc. 

F.A.S., Free Alongside Ship. 

F.I.B., Fellow of the Institute of Bankers. 
F.O.B., Free on Board. 

F.O.R., Free on Rail. 

F/P., Fire Policy. 

F.P.A., Free from Particular Average. 

F. p., Fully Paid. 

Fi. Fa,, facias iq.v,). 

Fo,, Foi., Folio. 

G. , Gold. 

G/A., General Average. 

Gtee, Guarantee. 

H. M.C., Her Majesty’s Customs. 

Her Majesty’s Service. 

H.O., Head Office. 

LB.S.S., International Banking Summer School. 

l ns. , Insurance. 

l nt. , Interest. 

Inv., Invoice. 

IOU,IOweYou. 
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Irr., Irredeemable. 

J/A., Joint Account. 

Jonr., Journal. 

Jr., Junr., Junior. 

L/A., Letter of Authority. 

L/C., Letter of Credit. 

L/D., Letter of Deposit. 

L.O., London Office. 

L/P., Life Policy. 

L.S. (Lat., Locus sigilli)^ Place of the Seal. 

L. s.d. (Lat., Librae^ soUdi, denarii), Pounds, Shillings, 

Pence. 

£A., Pounds Australian. 

£E., Pounds Egyptian. 

£L, Pounds Israeli. 

£N.Z., Pounds New Zealand. 

£T., Pounds Turkish. 

Led., Ledger. 

Lit, Lire Italian. 

Ltd., Limited. 

M. (Lat., Mille), Thousand. 

M., Metropolitan. 

M/C., Marginal Credit. 

M/D., Months after Date, 

M/D., Memorandum of Deposit. 

M. O., Money Order. 

MS., Manuscript. 

M/S., Months after Sight. 

M/T., Mail Transfer, 

N. A., New Account. 

N/A., Non-acceptance. 

N/N., Not to be Noted. 

N. P., Notary Public. 

No., Number. 

O, A,, Old Account. 

O/A., On Account. 

O/D., On Demand, 

0/D,, Overdraft. 

% (I^t,, Per centum\ By the Hundred. 

O.O., Own Occupation. 

0/00 (Lat, Per miik), By the Thousand. 

O.R., Official Receiver. 

O.R., Owner’s Risk. 

O, S,, Old Style. 

0/s, o/sg.. Outstanding. 

P/A., P/Av., Particular Average. 

P/A., Power of Attorney. 

P. A, (Lat., Per anmmi). Yearly. 

P.B., Pass Book. 

P/C., Price Current 

P.C. (Lat, Per centum). By the Hundred. 

P. St L., and Loss. 

P/N., Pro. Note, Promissoiy Note. 

P.O., Postal Order, 


lAm 

P.P,, Per Procurationem. 

P.S. (Lat., Posi scriptum^, Postscript. 

Payt., Payment. 

Pd., Paid. 

Per an. (Lat., Per annum). Yearly. 

Per con. (Lat., Per contra). On the other side. 

Percent. {Lat., Per centum). By the Hundred. 

Per pro. (Lat., Per procurationem). By procuration. 
Pm., Premium. 

Pro., For. 

Pro tem. (Lat., Pro tempore). For the time being, 

Qr., Quarter. 

Qy., Query. 

R., Rupee. 

R. A.P., Rupees, Annas, Pies. 

R/C., Re-credited. 

Recpt., Receipt. 

Reg., Regd., Registered, 

Rev. a/c,. Revenue Account. 

Rs., Rupees. 

S. , Silver, Shilling (Lat., SoUdmh 
I, Dollars. 

S.B,, Sub Branch, 

S.B., Short Bill. 

S.C., Safe Custody. 

S.D., Send Direct. 

S.D., Sub Office. 

S.P„ Supra Protest. 

S.P.A., Sundry Persons* Account, 

S.S., Special ^ttlemcnt. 

S. S., Steamship. 

S/V., Surrender Value, 

St, Stet (Lat., Sfet), Let it stand, 

Ster., Stg., Sterling. 

Sy. Crs,, Sundry Creditors. 

Sy. Dn,, Sundry IJebtors. 

T. , Town. 

T/o., Turnover. 

T.T., Telegraphic Transfer. 

Tfr., Transfer. 

V/A., Voucher Attached. 

W. W., Warehouse Warrant. 

Wt., Warrant. 

X. C., Ex Coupon. 

X.D„ Ex Div&end. 

X.ln., Ex Interest. 

AmASlOn OF COINS, The loss of weight through 
tkiir constant use which occurs tn coins which are in 
circulatbn. After a certain time many osins Income so 
mudi worn as to be below the minimum weight allowed 
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by law; but so long as the impressions are discernible 
upon coins, the general public do not concern themselves 
very much with their weight. 

ABSCONDING DEBTOR. (See Act of Bank- 
ruptcy.) 

ABSOLUTE TITLE. Land may be registered under 
the Land Registration Act, 1925, with an Absolute Title. 
A grant of an Absolute Title gives the proprietor a 
state-guaranteed title against all the world. The Land 
Certificate thereafter is the sole document of title and 
the previous title deeds are obsolete. To evidence this 
fact they are impressed with the Land Registiy stamp. 
Absolute Title is granted for the most part in respect 
of freehold land, but in certain circumstances may be 
granted in respect of a leasehold estate. A possessory 
title may be converted into an absolute freehold title 
after fifteen years or, if leasehold, to a good leasehold 
title after ten years. (See Land Registration.) 

ABSTRACT. An abridgment or epitome of a book 
or document. 

ABSTRACT OF TITLE. A document prepared by 
the vendor’s solicitor and delivered to the purchaser’s 
solicitor. It is an epitome of the vendor’s deeds and 
subsidiary documents, but is not part of the title. The 
abstract should commence with the deed — ^the root of 
title — stipulated in the contract of sale for commence- 
ment of title. If there is no such stipulation, the 
abstract should ordinarily cover a minimum period of 
thirty years. (Law of Property Act, 1925, Section 44 
(I).) Previously the period was forty years. An abstract 
of tide will disclose in addition to the deeds in the 
vendor’s possession, documents not usually handed 
over to a purchaser, but necessary to show an unbroken 
chain of title, such as probates, marriage and death 
certificates, settlements, etc. An acknowledgment of 
the right to production of any missing deeds or docu- 
ments mentioned in the abstract of title should be 
obtained. (See Open Contract, Title Deeds.) 

ACCEPTANCE. This word is commonly used as 
meaning a bill of exchange, that is, the actual bill itseh’; 
but an acceptance is really the writing across the face of 
a bill by which the drawee agrees to the order of the 
drawer. The drawee is the person to whom a bill is 
addressed by the drawer, and who is required to pay on 
demand, or at a fixed or determinable future time, a sum 
certain in money to or to the order of a specified person, 
or to bearer. If the drawee agrees to the drawer’s order 
he signifies his assent by accepting the bill. When the 
drawee has accepted a bill he is called the acceptor. 

An acceptance is defined by Section 17 of the Bills of 
Exchange Act, 1882, as follows— 

*‘(1) The acceptance of a bill is the signification by 
the drawee of his assent to the order of the 
drawer. 

“(2) An acceptance is invalid unl^ it complies with 
the following conditions, namely: 

“(«) It must be written on the bill and be 
signed by the drawee. The mere signa- 
ture of the drawee without additional 
words is sufficient 


*\b) It must not express that the drawee will 
perform his promise by any other means 
than the payment of money.” 

As a rule a drawee accepts a bill after it has been fully 
completed and signed by the drawer; but by Section 18, 
“A bill may be accepted— 

“(1) Before it has been signed by the drawer, or while 
otherwise incomplete: 

“(2) When it is overdue, or after it has been dis- 
honoured by a previous refusal to accept, or by 
non-payment: 

“(3) When a bill payable after sight is dishonoured 
by non-acceptance, and the drawee subse- 
quently accepts it, the holder, in the absence of 
any different agreement, is entitled to have the 
bill accepted as of the date of first presentment 
to the drawee for acceptance.” 

There are two kinds of acceptances — 

(1) General acceptance, (See Acceptance, 

General.) 

(2) Qualified acceptance. (See Acceptance, 

Quaufied.) 

“A general acceptance assents without qualification 
to the order of the drawer. A qualified acceptance in 
express terms varies the effect of the bill as drawn.” 
(Section 19, subsection 2.) 

An acceptance is usually upon the face of the bill, but 
the drawee’s signature placed upon the back of it is 
regarded as sufficient. In such a case it is usual to 
make a reference on the front of the bill to the fact that 
the acceptance is on the back. A drawee may accept a 
bill by merely writing his name across it, without any 
further words, but it is customary for the word “accep- 
ted” to be used. When the bill is domiciled, the name 
of the bank where it is payable follows the word “accep- 
ted,” and then the acceptor signs his name. The com- 
monest form of acceptance (a general acceptance) is — 

“Accepted, payable at the X & Y Banking Coy. Ltd., 
London, John Brown.” 

If the bill is payable at so many days after sight, the 
drawee must add the date of sighting to his acceptance. 
(See Sighting a Bill.) 

If there are several drawees named on a bill, each one 
of them must sign the acceptance; but an order 
addressed to two drawees in the alternative, or to two 
or more drawees in succession, is not a bill of exchange. 
(See Drawee.) 

Section 17 states that the acceptance must be signed 
by the drawee, but anyone who holds a proper authority 
from the drawee to accept bills may accept on his behalf, 
A bill cannot be drawn on one person and accepted by 
another. 

Where the drawee is a firm, the partner who accepts 
must do so in the name of the firm. Where the drawee 
is a limited company, the acceptance should contain the 
name of the company as well as the signatures of the 
authorised officials. If officials in signing do not show 
that they sign for and on behalf of the company they 
may render themselves personally liable. (See Agent, 
“Per Pro.”) 
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With regard to the rules as to presentment of a bill 
for acceptance, see Presentment for Acceptance. 

When a bill is duly presented for acceptance and is 
not accepted within the customary time (that is by the 
close of business on the day following presentation for 
acceptance), the person presenting it must treat it as 
dishonour^ by non-acceptance. (See Dishonour of 
Bill of Exchange.) 

Until a drawee has accepted the bill he is not liable 
thereon; but in Scotland where the drawee has funds 
available for its payment, the bill operates as an assign- 
ment of the amount of the bill in favour of the holder 
from the time when the bill is presented to the drawee. 
(Section 53.) 

An acceptor is at liberty to cancel his acceptance 
provided that the bill is still in his own hands, and that 
he has not led anyone to believe that he would accept it. 

In the Bombay High Court {The Times^ 29th Nov., 
1924), a decision was given with regard to certain bills 
which had been re-accepted, at or before maturity, an 
extension of the due date having been agreed upon with 
the consent of the drawers. It was held that the original 
bills had been extinguished, and that the bills beSme 
new instruments which could not be received In 
evidence for want of the proper stamp duty. 

In a number of foreign countries the leg^l position 
is different. 

The liability of m acceptor is defined by Section 54 — 

“The acceptor of a bill, by accepting it— 

“(1) Engages that he will pay it according to the 
tenor of his acceptance: 

“(2) Is precluded from denying to a holder in due 
course: 

“(a) The existence of the drawer, the genuine- 
ness of his signature and his capacity and 
authority to draw the bill: 

“(^) In the case of a bill payable to dmwer’s 
order, the then capacity of the drawer to 
indorse, but not the genuineness or 
validity of his indorsement; 

“(c) In the case of a bill payable to the order 
of a third person, the existence of the 
payee and his then capacity to indorse, 
but not the genuineness or validity of 
his indorsement.” 

As an acceptor is responsible for the genuineness of 
the drawer^s signature, a drawee consequently incurs an 
unnecessary liability if he accepts a bill before it has 
been signed by the drawer. If the bill is drawn “per pro,” 
or on behalf of the drawer, the drawee ought to satisfy 
himself, before accepting the bill, that the drawer has 
authorised the bill to be drawn in that way. He is not 
liable for signatures, such as the payee’s or an indorser’s, 
which do not, in the ordinary course of things, appear 
upon a bill until after it has been accepted. 

No person is liable as acceptor of a bill who has not 
signed it as such: Provided that (1) where a person 
signs a bill in a trade or assumed name, he is liable 
thereon as if he had signed it in his own name; (2) the 
signature of the name of a firm is equivalent to the 


signature by the person so signing of the names of all 
persons liable as partnera in that firm (Section 23), In 
the case of a non-trading partnership, an acceptance by 
a partner binds himself alone and not the firm. 

If there are several acceptors on a bill they are jointly 
liable, not jointl)^ and severally. 

Where a bill Is accepted payable at the acceptor’s 
bankers, that is a sufficient authority for the banker to 
debit it to his customer’s account; but in practice, 
country bankers often require particulars of acceptances 
falling due to be given, and a written order from the 
customer to pay them. Such an order does not require 
to be stamped. London bankers pay inland bills without 
advice, but foreign bills domiciled in London require 
advice. 

Notice of the death, bankruptcy or mental incapacity 
of an acceptor revokes a banker’s authority to pay an 
acceptance. 

If the banker is a holder for value, he may debit an 
acceptance to the aa^eptor's account, even if the acceptor 
has sent instructions not to pay the bill. 

Where a bill is accepted, say, by John Bro%vn payable 
at the British Bank, Leeds, although no drawee’s name 
is mentioned in the bill, it may be debited to his account. 
A bill may also be charged to the acceptor’s account 
which is accepted simply “John Brow^n,” if there Is an 
indication elsewhere on the bill that it is payable at the 
British Bank, Leeds, 

A banker is not obliged to pay a bill accepted payable 
with him or to retire an acceptance payable in London, 
except by instructions or by custom. In Bank of 
England v. Vagliano Brothers^ {189! | A.C. 107, ft was 
held that “if a banker undertakes the duty of paying 
his customer’s acceptances, the arrangement is the 
result of some special agreement, expressed or implied.” 

An order signed by a customer to retire an acceptance 
(whether his own or another person’s) does not require 
a stamp to be affixed. 

A drawer often indicates in the body of the bill, or 
below the drawee’s name, where it shall be payable, e.g. 
“payable In London,” but if there is no such indication, 
the drawee accepts it payable in the place where he lives, 
unless he follows the recognised custom and makes it 
payable in London. 

If a bill is accepted payable at, say, the British Bank 
Ltd., and no town is mentioned, it should be printed 
at the British Bank In the town where the drawee is 
described as living. 

As to the practice of banks accepting bills on behalf of 
customers see Conkrmed Credit, Documentary Bill. 

In Scotland, acceptors usually sign their names under 
the drawer’s signature, but when accept the bill 
payable at their bankers, the acceptance is generally 
across the bill. (See Bill of Exchange.) 

ACCEPTANCE CREDIT. A cr^it whose terms 
involve the drawing of time bills needing acceptance 
either by the bank issuing the credit or by the customer. 
(See Documentary Credit.) 

ACCEPTANCE FOR HONOUR. The diawer of a 
bill and any indorser may insert in the bill the name of 
4 
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a person to whom a holder may resort in case of need, 
that is in case the bill is dishonoured by non-acceptance 
or non-payment. Such a person is called the referee in 
case of need. (See Bills of Exchange Act, 1882, Section 
15.) If the bill is not accepted by the drawee the holder 
may, after the bill is protested for non-acceptance, 
present it to the referee in case of need. When the 
referee accepts it, he becomes an acceptor for honour. 

After protest for non-acceptance, any person may, 
with the consent of the holder, accept a bill supra 
protest for the honour of any party thereon. Section 65 
of the Bills of Exchange Act, 1882, provides as follows — 

“(1) Where a bill of exchange has been protested for 
dishonour by non-acceptance, or protested for 
better security, and is not overdue, any person, 
not being a party already liable thereon, may, 
with the consent of the holder, intervene and 
accept the bill supra protest, for the honour of 
any party liable thereon, or for the honour 
of the person for whose account the bill is 
drawn. 

“(2) A bill may be accepted for honour for part only 
of the sum for which it is drawn. 

“(3) An acceptance for honour supra protest in order 
to be valid must — 

“(cr) be written on the bill, and indicate that 
it is an acceptance for honour: 

“(6) be signed by the acceptor for honour, 

“(4) Where an acceptance for honour does not 
expressly state for whose honour it is made, it 
is deemed to be an acceptance for the honour 
of the drawer. 

“(5) Where a bill payable after sight is accepted for 
honour, its maturity is calculated from the date 
of the noting for non-acceptance, and not from 
the date of the acceptance for honour.” 

An acceptance for honour is written across the bill 
as, “Accepted for the honour of John Brown, Thomas 
Jones,” or “Accepted supra protest, Thomas Jones,” or 
“Accepted for the honour of John Brown with £ for 
notarial charges, Thomas Jones,” or, “Accepted S.P. 
(!,e. supra protest), Thomas Jones.” 

Hie liability of an acceptor for honour is dealt with 
in Section 66 as follows — 

“(I) The acceptor for honour of a bill by accepting 
it engages that he will, on due presentment, pay 
the bill according to the tenor of his acceptance, 
if it is not paid by the drawee, provided it has 
been duly presented for payment, and protested 
for non-payment, and that he receives notice 
of these facts. 

“(2) The acceptor for honour is liable to the holder 
and to ai! parties to the bill subsequent to the 
party for whose honour he has accepted.” 

As to presentment for payment to an acceptor for 
honour Section 67 under Presentment for Pay- 
ment, (See Acceptance, Bill of Exchange.) 

ACCEPTANCE, GENERAL. When a drawee writes 
his name across a bill agreeing to the order of the drawer, 
it IS <alled an acceptance of the bill. The Bills of 
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Exchange Act, 1882, Section 19, defines two kinds of 
acceptances — 

“(1) An acceptance is either (a) general or (fi) 
qualified. (See Acceptance, Qualihed.) 

“(2) A general acceptance assents without qualifica- 
tion to the order of the drawer. 

“(c) . . . An acceptance to pay at a particular 
place is a general acceptance, unless it 
expressly states that the bill is to be 
paid there only and not elsewhere.” 
The following are specimens of general acceptances — 
John Brown. 

Accepted, John Brown. 

Accepted, John Brown, 2, King Street, Leeds. 
Accepted, payable at X & Y Bank Ltd., Leeds, 
John Brown. 

Sighted, June 16, John Brown, Leeds, 

Accepted, payable at A & B Bank Ltd., London, 
per pro. John Brown, W. Robinson. 

A holder of a general acceptance may present it to 
the acceptor himself, but, if there is a place of payment 
mentioned on the bill, unless it is presented at that place 
he will lose his recourse against all the other parties to 
the bill. (See Acceptance, Acceptance Qualified, 
Bill of Exchange.) 

ACCEPTANCE LEDGER. The ledger in which are 
entered, under the customer’s name, particulars of bills 
accepted by the bank on his behalf. 

ACCEPTANCE OF CHEQUES. (See Certifica- 
tion OF Cheques.) 

ACCEPTANCE, QUALIFIED. An acceptance is 
either general (see Acceptance, General) or qualified. 
Section 19 of the Bills of Exchange Act, 1882, defines a 
qualified acceptance as follows — 

“(2) ... A qualified acceptance in express terms 
varies the effect of the bill as drawn. 

“In particular an acceptance is qualified 
which is — 

“(a) conditional, that is to say, which makes 
payment by the acceptor dependent on 
the fulfilment of a condition therein 
stated: 

“(^) partial, that is to say, an acceptance to 
pay part only of the amount for which 
the bill is drawn: 

“(c) local, that is to say, an acceptance to pay 
only at a particular specified place: 

“An acceptance to pay at a particular place is 
a general acceptance, unless it expressly states 
that the bill is to be paid there only and not 
elsewhere: 

“(cf) Qualified as to time: 

“(e) The acceptance of some one or more of 
the drawees, but not of all.” 

The following are specimens of qualified accep- 
tances — 

Conditional. “Accepted, payable on deliveiy of bills 
of lading. J. Brown.” 

Partial. Bill drawn for £100. “Accepted for £50 
only. J. Brown.” 
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Local. “Accepted, payable at the X & Y Bank Ltd., 
Leeds, and there only. J. Brown.” In order to 
charge the acceptor and other parties, the bill must 
be presented for payment at the place named. 

As to time. Bid drawn at three months* date. 
“Accepted, payable at six months’ date. J . Brown.” 

Not accepted by ail the drawees. Bill drawn on W. 
Brown, J. Jones, and W. Robinson. “Accepted, 
payable bxX ScY Bank Ltd,, W. Robinson.” In 
this case W. Robinson is liable to pay the bill. 

The duties of the holder, the drawer, or the indorser 
of a qualified acceptance are set forth in Section 44 as 
follows — 

“(i) The holder of a bill may refuse to take a 
qualified acceptance, and if fee does not obtain 
an unqualified acceptance may treat the biO as 
dishonoured by non-acceptance. 

“{2) Where a qualified acceptance is taken, and the 
drawer or an indorser has not expressly or 
impliedly authorised the holder to take a 
qualified acceptance, or does not subsequently 
assent thereto, such drawer or indorser is 
discharged from his liability on the bill. 

“The provisions of this sub-section do not 
apply to a partial acceptance, whereof due 
notice has b^n given. Where a foreign bill 
has been accepted as to part, it must be 
protested as to the balance, 

“(3) When the drawer or indorser of a bill receives 
notice of a qualified acceptance, and does not 
within a reasonable time express his dissent to 
the holder he shall be deemed to have assented 
thereto.” 

Where by the terms of a qualified acceptance, 
presentment for payment is required, the acceptor, in 
the absence of an express stipulation to that effect, is 
not discharged by the omission to present the bill for 
payment on the day that it matures. (Section 52 (2).) 
If a bill be accepted with a qualified acceptance as to 
place, the holder cannot sue the acceptor before he has 
presented the bill for payment. 

A qualification of an acceptance must be in clear and 
unequivocal terms, so that any person taking the bill 
could not, if he acted reasonably, fail to understand that 
it was accepted subject to an express qualification. 
{Decroix v. Meyer (1890), 25 Q.B.D. 343.) 

ACCEPTANCE REGISTER. The book in which are 
kept full particulars of all bills acc^ted by the bank for 
custon^rs. 

ACCEPTING HOUSES. Financial houses which 
specialise in accepting bills drawn on them under credits 
establish in favour of approved custon^. 
accepting house is an important institution in the Mor^ 
Marfcet, and wne into being over a century ago, wto 
leading merchants allowed mdio: traders to draw on 
them in order that the superior quality of their accep- 
tance would facilitate n%>tiation of the bifis. This 
origb k still seen in the description “merchant bante” 
sometin^ given to some accqjting houses. Today 
arx^q^ting toises also deal m loan issues, depodts, and 
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other financial operations. I See also Documentary 
Credit.) 

The Accepting Houses Committee repn^nts 17 
merchant banks. The chief qualifications for member- 
ship of the Committee are that a substantial part of the 
business of each house shall consist of accepting bills to 
finance the trade of others, that the bills when accepted 
can command the finest rates on the discount market, 
and that the acceptances are freely taken by the Bank 
of England. These three quaiifications may be con- 
sidered as the three characteristits of an accepting 
house. 

ACCEPTOR. When the drawee of a bill (that is the 
person to whom the bill is addressed) agrees to the order 
of the drawer, he shows his assent by signing his name 
across the bill, that is, he accepts it, and when that is 
done he is called the acceptor. The acceptor is the 
person who is expected to pay the bill at maturity. 

In applying the provisions of Part iV of the Bills of 
Exchange Act, 1881, dealing with Promissory Notes, 
the maker of a note is to be deemed to correspond with 
the acceptor of a bill. If there are several acceptors of a 
bill they can only foe liable jointly, but in the case of a 
promissory note the makers may be liable jointly, or 
jointly and severally, according to the wording of the 
note. 

An acceptor is not discharged through any failure of 
a holder to present the bill to him at maturity for 
payment. He is liable thereon for six years from its 
maturity. If an acceptor becomes bankrupt, his accep- 
tances should be withdrawn by any customer for whom 
they have been discounted, though legally the with- 
drawal cannot be enforced before the bills mature, (Sec 
Acceftahce, Bilu of Exchange.) 

“The position of the acceptor of a bill of exchange 
with reference to subsequent holders is vciy different 
from that of a customer with reference to his banker in 
the case of a cheque. In the latter case, there is a definite 
contractual relation involving the obligation to take 
reasonable precautions.” “There is no such connection 
between the drawer or acceptor and possible future 
indorsees of a bill of exchange.” (Lomien Jaifii Siack 
Bank Ltd. v. MaemUkn and Arthur, (19181 A.C. 777.) 
(See under Alterations.) 

ACCEPTORS^ LEDGER. A separate account is 
opened in this ledgerforcach acceptor of billsdiscounted 
by the bank, so that the banker may see at a glance to 
what extent the acceptances of any person or firm have 
been discounted. In considering whether a bill should 
be discounted it is, of course, veiy important to know 
the amount for which the acceptor is already Imble. 

ACCOMMODATION BILL. A bill to which a 
person, called an accommodation party, puts his name 
to oblige or accommodate anotner person without 
receiving any coimideration for so doing. The position 
of such a paily is, in fact, that of a surety or guarantor. 
Bills of this type are commonly called “kites,” or 
“wimimills,” or “windbilis.” A may accept a bill for 
the accxmmiodatbn of B the drawer, who is in need of 
money, A receives no consideration and does not expect 
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to be called upon to pay the bill when due. B raises the 
necessary funds by discounting the bill, expecting that, 
at maturity, he will be in a position to meet the bill 
himself. If, however, he fails to do so, a holder for 
value, even though he knew it was an accommodation 
bill when he took it, can sue the acceptor and prior 
indorsers. But until value has been given no one is 
liable on such a bill. When a banker discounts an 
accommodation bill he becomes a holder for value. 

The Bills of Exchange Act, 1882, Section 28, defines 
an accommodation bill and the liability of an accommo- 
dation party as follows — 

“(1) An accommodation party to a bill is a person 
who has signed a bill as drawer, acceptor, or 
indorser, without receiving value therefor, and 
for the purpose of lending his name to some 
other person. 

“(2) An accommodation party is liable on the bill to 
a holder for value ; and it is immaterial whether, 
when such holder took the bill, he knew such 
party to be an accommodation party or not.” 

By Section 46 (2), presentment for payment is 
dispensed with — 

“{<?) As regards the drawer, where the drawee or 
acceptor is not bound, as between himself and 
the drawer, to accept or pay the bill, and the 
drawer has no reason to believe that the bill 
would be paid if presented. 

*Xd) As regards an indorser, where the bill was 
accepted or made for dbe accommodation of 
that indorser and he has no reason to expect 
that the bill would be paid if presented.” 

Notice of dishonour is dispensed with, by Section 50 

( 2 ) — 

*Xc) (4) Where the drawee or acceptor is as between 
himself and the drawer under no obligation to 
accept or pay the bill; 

*X^) As regards the indorser, 

**(3) Where the bill was accepted or made for his 
accommodation.” 

But to preserve the holder’s rights against any prior 
parties the bill should be presented for payment at 
maturity. 

By Section 59 (3):— “Where an accommodation bill 
is paid in due course by the party accommodated, the 
bill is discharged.” 

Where a banker discounted a bill for the drawer, a 
customer, and was informed, after the bill was dis- 
honoured, that it was an accommodation bill, and the 
banker agreed, at the drawer’s request, not to apply to 
the acceptor but to depend upon him (the drawer), and 
his account afterwards showed a credit balance larger 
than the amount of the bill, it was held in Marsh v. 
HauMtch (an unreported case tried in 1818, and cited 
in Chitty, Blk of Exchange^ iUh edn., p. 290), that the 
banker was bound to have applied the balance in pay- 
ment of the bill and that the acceptor was discharged. 
In his judgment, Mr* Justice Abbott said : “The banking 
account of the drawer with the plaintiffs having at one 
time, after the bill was due, been in his favour to a larger 


amount than the bill, the plaintiffs (the bankers) were 
bound to apply the balance in discharge of that bill, 
and could not keep it as a security for a fluctuating 
balance which might ultimately become due to them.” 
(See Bill of Exchange.) 

ACCOMMODATION PARTY. The person who 
signs the bill as drawer, acceptor, or indorser, without 
receiving any value therefore, for the purpose of 
accommodating some other person. An accommodation 
party is liable to a holder for value. (See Accommo- 
dation Bill.) 

ACCORD AND SATISFACTION. The substitution 
of one agreement for another, one party to a contract 
being wiSng to waive his claim under the contract for 
something different. 

There cannot be a good accord and satisfaction of 
the whole of a debt by payment of part unless there be 
valuable consideration for giving up the remainder. The 
delivery and acceptance in satisfaction of a negotiable 
instrument for a less sum than the total sum due is 
good accord and satisfaction — ^the consideration being 
the getting of something different from legal tender in 
the shape of a negotiable instrument. 

ACCOUNT DAY. Otherwise known as Settling Day 
or Pay Day. The fifth and final day in each twice 
monthly Stock Exchange settlement, when securities 
bought for the Account are delivered, payment for 
purchase made, and differences settled. Since January, 
1947, Account Day is on a Tuesday. (See Settling 
Days.) 

“ACCOUNT PAYEE.” These words, or their 
equivalent, such as “a/c A.B.,” are frequently added 
to the crossing of a cheque, with the idea of safeguarding 
it in transmission. The phrase has no mention in the 
Bills of Exchange Act, 1882, and does not render a 
cheque not transferable. {National Bank v. Silke^ 
[1891] 1 Q.B. 435). Furthermore, the words have no 
effect on the negotiable quality of a cheque. {A, L. 
Underwood Ltd. v. The Bank of Liverpool & Martins 
Ltd. (1924), 40 T.L.R. 302.) 

The efficacy of the phrase lies in its warning effect on 
a collecting banker, for the collection of a cheque 
bearing an a/c payee crossing for anyone but the payee 
will enable the latter to claim damages for conversion 
if the cheque has been used in fraud of him. It has 
been held that the collection of a cheque so crossed for 
someone other than the payee is negligence disentitling 
the banker to the protection of Section 82, Bills of 
Exchange Act, 1882 [now replaced by Swtion 4, 
Cheques Act, 1957]. {Sevan v. National Bank Ltd. 
(1907), 23 T.L.R. 65; House Property Co. of London, 
Ltd. & Others v. London County Sc Westminster Bardc 
Ltd. (1915), 31 T.L.R. 479.) But where an English bank 
collected a cheque crossed “a/c payee” for a forei^ 
banking correspondent who remitted it for credit in its 
account in London and the cheque had been paid into 
the foreign bank by one of its customers in fraud of the 
payee, it was held that the English bank had not acted 
negligently. {Importers Co. Ltd. v. Westminster Btmk 
Ltd. (1927), 43 T.L.R. 325.) 
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The fact that a cheque is payable to a specified persoa 
or to beater and crossed “a/c payee” does not minimise 
the significance of the words. 

The paying banker is not concerned with the special 
features of an a/c payee crossing, and evidence, in the 
shape of further indorsements, that the cheque has not 
gone to the payee's account does not put him upon 
inquiry. 

An uncrossed cheque marked “a/c payee” and 
presented across the counter for payment should not 
be paid. 

The Committee of London Clearing Bankers agreed 
in 1958 that the drawing of non-transferable cheque 
would create serious practical difficulties for the banks 
and might expose them to unacceptable risks; for 
example, a paying banker would have no statutory 
protection in respect of non-transferable cheques cashed 
at the counter and would in each case be obliged 
positively to identify the payee; while the collecting 
banker could not b^ome a holder for value of a non- 
transferable cheque and would not be able to enforce 
payment in his own name. For these and other reasons, 
therefore, it recommended that in appropriate cases 
customers should be approached with a request that 
the practice should be discontinued. 

ACCOUNT STATED. This term has two meanings. 
It may mean the simple acknowledgment of a debt, 
which acknowledgment is considered merely prima fade 
evidence of the existence of the debt and rebuttable by 
furfiier evidence. In its second sense it means that 
parties who have had a series of mutual transactions 
have agreed expressly or impliedly to a set-off of the 
items against each o&er and to be answerable only for 
the balance. 

In this latter sense the Courts have consistently ref used 
to hold that the pass book was evidence of an account 
stated. It is even less likely that the present-day loose- 
leaf statement, which is not returned by the customer 
to his banker, would be so considered. 

ACCOUNTABLE RECEDPT. A receipt given for 
moneys or goods which have to be subsequently 
accounted for, such as a deposit receipt, a safe custody 
receipt, A fraudulent entry in a pass book has been 
held to be a forgery of an accountable receipt. 

ACCOUNTS. See Curj^nt Account, Deposit 
Accounts. 

ACCOUNTS OPENED AND C3LOSED BOOK. 
This book, as its n^e implies, contains a complete list 
of ah accounts which have b^n opened and of tho^ 
which have been closed, the date of opening or closing, 
and the reason for closing, if known, being given in 
each case. 

ACCRUED INTEREST. Interest to which a tmker 
or a customer is entitled, but which is not actually 
received tin a feter date. At the end of a half-year, a 
banker, before ascertaining his profits, provides for tli^ 
Htoost whadh has accrued up to date, and for which 
he is liable^ on the outstanding d^K>slt accounts; Iw 
ako takes into ammnt the interest which has acooed 
upon investments or loam, and to vriuch he is entitM, 


though the actual receipt of the dividends or interest 
will not take place till some date in the next half-year. 

ACKNOWLEDGMENT OF PRODUCTION OF 
DEEDS. (See Abstract of Title, Title Deeds.) 

A COMPTE. French, on account, 
ACQUITTANCE. Thc^ document which releases a 
person from a debt or obligation. 

ACT OF BANKRUPTCY. When a debtor commits 
an act of bankruptcy, the Court may, on a bankruptcy 
petition being presented either by a creditor or by the 
debtor, make a receiving order for the protection of the 
estate. The Act must have been committed within three 
months before the presentation of the petition. 

The various acts of bankruptcy are detailed in Section 
1 of the Bankruptcy Act, 1914 — 

“(1) A debtor commits an act of bankruptcy in each 
of the following cases—* 

“(u) If in England or elsewhere he makes a 
conveyance or assignment of his pro- 
perty to a trustee or trustees for the 
benefit of his creditors generally: 

”(i&) If in England or elsewhere he makes a 
fraudulent conveyance, gift, delivery, or 
transfer of his property, or of any part 
thereof: 

“(c) If in England or elsewhere he makes 
any conveyance or transfer of his pro- 
perty or any part thereof, or creates any 
charge thereon, which would under this 
or any other Act be void as a fraudulent 
preference if he were adjudged bankrupt: 
^*(d) If with intent to defeat or delay his 
creditors he does any of the following 
things, namely, departs out of England, 
or being out of England remains out of 
of England, or departs from his dwelling- 
house, or otherwise absents himself, or 
begins to keep house: 

“(e) Ifexecution against him has been levied 
by seizure of his goods under process in 
an action in any Court, or in any civil 
proaseding in the High Court, and the 
goods have been either sold or held by 
Sie sheriff for twenty-one dajfs: 

Provided that, where an interpleader 
summons has taken out in regard 
to the goods seized, the time elapsing 
between the date at which such summons 
is taken out and rite date at which the 
proceedings on such summons are finally 
disposed of, settled, or abandoned, shall 
not be taken Into account In calculating 
such period of twnty-one days: 

*"(f) If he files k the Ckmrt a declamtion of 
his inability to pay his debts or pwents 
a bankruptcy petition against himself: 
“(g-) If a creditor has obtained a final 
JudgoEient or fiiiml order ai^inst him for 
any amount, and, execution thereon not 
having been stayed, has served on him 
a 
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in England, or, by leave of the Court, 
elsewhere, a bankruptcy notice under 
this Act, and he does not, within seven 
days after service of the notice, in case 
the service is efiFected in England, and in 
case the service is effected elsewhere, 
then within the time limited in that 
behalf by the order giving leave to effect 
the service, either comply with the 
requirements of the notice, or satisfy the 
Court that he has a counter-claim set-off 
or cross demand, which equals or 
exceeds the amount of the judgment 
debt or sum ordered to be paid, and 
which he could not set up in the action 
in which the judgment was obtained, or 
the proceedings in which the order was 
obtained: 

For the purposes of this paragraph 
and of Section 2 of this Act, any person 
who is, for the time being, entitled to 
enforce a final judgment or final order, 
shall be deemed a creditor who has 
obtained a final judgment or final order, 
“(/z) If the debtor gives notice to any of his 
creditors that he has suspended, or that 
he is about to suspend, payment of his 
debts'* 

The phrase “begins to keep house” in subsection 
(d) means to shut himself up in the house, or to refuse 
to see his creditors with the intention of delaying them. 

An available act of bankruptcy means any act of 
bankruptcy available for a bankruptcy petition at the 
date of the presentation of the petition on which the 
receiving order is made (Section 167), 

It is often difficult to decide whether a certain state 
of things does or does not constitute an act of bank- 
ruptcy. A mere statement by a debtor that, in certain 
events, he will be obliged to suspend payment is not, 
of itself, an act of bankruptcy. Where a doctor, through 
his solicitor, sent a circular letter calling together a 
meeting of his creditors it was held that the position 
of a non-trader, such as a doctor, differed greatly from 
that of a trader, and that in the case of a non-trader a 
declaration of inability to pay his debts was not neces- 
sarily a notice to his creditors of an intention to suspend 
payment, (In re a Debtor; Ex parte the Petitioning 
Creditors, 1912, 106 L.T. 812.) 

In Anglo-South American Bank Ltd, v. Urban District 
Council of Withernsea (1924), K,B., unreported, a 
debtor had admitted at a creditors’ meeting that he was 
insolvent and asked his creditors to accept a composi- 
tion. He refused to file his petition and indicated that 
his intention ms to carry on as long as he could and 
not to suspend payment of his debts generally unless he 
was forced into bankruptcy by his creditors. After the 
meeting he obtained money from the plaintiffs by means 
of the defendant’s cheque. It was held t^t there was 
no act of bankruptcy, and that the plaintiffs were bona 
fide holders for value without notice of any defect in the 


title of the debtor. Greer, J., in the course of his 
judgment, referring to paragraph Qi) in the above 
Section, said, “It seems reasonably clear — 

“(1) That the bankrupt’s statement must be some- 
thing more than a mere casual remark. It 
must be a statement that by its form appears to 
be an intentional statement by the banfa’upt of 
something that he has already done or some- 
thing he intends to do. This, at least, is involved 
in the use of the word ‘notice.’ 

“(2) That a statement by or on behalf of the debtor 
that he is insolvent, whether the deficiency be 
great or small, is not of itself an act of bank- 
ruptcy, unless it amounts to a statement of 
inability to pay each and every one of his 
creditors. 

“(3) That a statement of insolvency may be made on 
such an occasion and with such surrounding 
circumstances that a reasonably minded creditor 
would understand it as an intimation that the 
debtor had suspended, or was about to suspend, 
payment of his debts generally, and if it be so 
made it is an act of bankruptcy.” 

By an act of bankruptcy a bill which has been given 
in payment of a debt becomes immediately payable, 
and where any person liable upon a bill commits an act 
of bankruptcy a holder can present a petition upon his 
debt. {Ex parte Raatz, [1897] 2 Q.B. 80.) 

In a bankruptcy, the whole of the bankrupt’s property 
devolves on the trustee and the trustee’s title to that 
property relates back to the act of bankruptcy on which 
the receiving order is made, or if there are more acts 
of bankruptcy than one, to the time of the first of the 
acts of bankruptcy committed within three months next 
preceding the date of the presentation of the bankruptcy 
petition; but no bankruptcy petition, receiving order 
or adjudication shall be rendered invalid by reason of 
any act of bankruptcy anterior to the debt of the 
petitioning creditor. (See Section 37, under Adjudica- 
tion IN Bankruptcy.) 

A payment by a bankrupt to any of his creditors or a 
payment to a bankrupt is not invalidated by bankruptcy 
provided that the payment takes place before the date of 
the receiving order, and provided that the person (other 
than the debtor) to, by, or with whom the payment was 
made has not, at the time of the payment, notice 
of an available act of bankruptcy committed by the 
bankrupt before that time. (See Section 45, under 
Bankruptcy.) 

By Section 46 — 

Validity of Certain Payments to Bankrupt 
and Assignee 

“A payment of money, or delivery of property, to a 
person subsequently adjudged bankrupt, or to a person 
claiming by assignment from him, shall, notwithstanding 
anything in this Act, be a good discharge to the person 
paying the money or delivering the property, if the 
payment or delivery is made before the actual date on 
which the receiving order is made and without notice 
of the presentation of a bankruptcy petition, and is 

9 
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either pursuant to the ordinary course of business or 
otherwise bom 

By this Section a payment of money to a per^n 
subsequently adjudged bankrupt, or to a person ciaiming 
by assignment from him, is protected if the payment is 
made before the date of the receiving order and without 
notice of the presentation of a bankruptcy petition. It 
is to be noted, however, that the payment must, 
apparently, be made to the person himself or to a person 
claiming by assignment from him. Payment of a cheque, 
drawn by a person who is subsequently adjudged 
bankrupt, in favour of a third party do^ not come 
within the words of this Section. The payee of a 
bankrupt’s cheque is not a person claiming by assign- 
ment from the bankrupt. A banker is protected by this 
Section in paying over any balance on a customer's 
account to the trustee under a deed of assignment. 

With regard to the payment of cheques to third 
parties. Sir John Paget held that it is outside the prot^- 
tion altogether. He states (Gilbart Lectures, 1914, No. 
1): “It is no longer a question of whether you have had 
notice of an act of bankruptcy, but whether there has 
been one. If there has, and you pay cheques, and 
bankruptcy results, you are liable. If you hear rumours, 
or get notice, you have got to face the alternative of 
dishonouring cheques with the risk of an action, or 
honouring them and having to pay the money over 
again.” 

On the other hand, opinions have been given that 
Section 46 does protect a banker in the payment of 
cheques to third parties. {See Mr. Stable, K.C., in 
Journal of the Institute of Bankers^ VoL LVII, p, 147.) 

This is the view now more ger^raily accepted. 

In Re Dalton (A Bankrupt), [1962J 3 W.L.R. 140, an 
insolvent debtor had goods seized and held by the 
sheriff for 21 days. This was an act of bankruptcy. 
His business was sold, the proceeds going to his solicitor, 
who had notice of the act of bankruptcy. The solicitor 
paid certam creditors out of the proceeds, in die belief 
that these were all the creditors there were. It subse- 
quently transpired that there were further debts totalling 
£4,000. Finally, the debtor was adjudicated bankrupt 
on his own petition. The trustee in bankruptcy applied 
for an ord^ for an account of ti» moneys passing 
through the hands of the solicitor. A Divisional Court 
held mat the solidtor was protected by Sections 45 and 
46. In dealing with the latter section, Russell, J., smd: 
“The payment by one who holds funds for A to B on 
the request or order or direction of A, seems to us to foe 
out of the ordinary and natural scope of the phrase 
‘paym^t to A.’ If it be considered a mischief that a 
banker be not able to taoet draands from the customer 
for caida, it is surety no a mischtaf that tl^ bmafcer 
be not abte to hmiour cheques drawn by the customer 
in favour of otto person^ always lemwoDtoing to 
saiepard that for to to operate it must be 
shorn tot to paynmt is mat^ pursuant to to 

ortoary course of totoss<w:oti3^to^«^ (We 
c^wve tot, of course, to payee of to cheque wouki 
notbeapeimxndaitogbya^^ It would, in 


oirr judgment, be very strange if Parliament had enacted 
that a banker (with the relevant notice) must say to his 
customer: T cannot honour your cheques to tradesmen 
totalling £50, but here is £50 in oish for you to post or 
send or take to them*.” 

As a result of these dicta, if not of the decision itself, 
to distinction between Section 45 and Section 46 has 
become veiy blurred, and the position must await further 
clarification* 

la Re Wigzell, ex ^arte the Trustee ((1921), 37 T.L.R. 
373), a debtor, against whom a receiving order was 
made, obtained an order staying the advertisement 
pending an appeal, which was sutoquently dismissed. 
The debtor was afterwards adjudicated bankrupt. After 
the ro^esving order, payments Into his banking account 
were made by the debtor, and payments out were also 
made, the bankers not knowing of to receiving order. 
Held that the effect of Sections IS, 37 (see under 
Adiudication in Bankruptcy) and 3B was to make 
the money paid into to account the properly of the 
trustee, and that these transactions were not protected 
by Sections 45 or 46 (see above). The bankers were not 
entitled to credit themselves with anything paid out to 
to bankrupt during to same period. This decision 
was aHniKfd by the Court of Appeal (1921, 37 T.L.R. 
526). Younger, LJ*, in hts judgment said tot the 
affirmation does not preclude the bank from claiming 
to right, by a proper application, to trace into to 
pockets of persons, who, but for the payment to them, 
would have been creditors in to bankruptcy, the sums 
SO paid to them, to the intent that the bank may stand 
in to shoes of those persons so jpaid and receive from 
to tnjstee in bankruptcy the dividend to which but for 
to payment they would have been entitled. 

Section 4 of to Bankruptcy (Amendment) Act, 1926, 
partiaOyieiii^es this harshness; its effect Is tot where 
money has been paid to a third party in ignorance of a 
receiving order and before its advertisement, the trustee 
must, where reasonably practicable, recover such money 
from such third party. 

By to Deeds of Arrangement Act, 1914 — 

“Section 24 (1). If to trustee under a deed of 
arrangement, which either Is expressed to be or is in 
fact for to bon^t of to debtor’s creditors generally, 
serves in to prescribed manner on any creditor of the 
debtor notice in writing of the execution of the de^ 
and of to filing of to statutory declaration certifying 
to creditors’ assents, with an mtimation that to 
creditor will not, after to expiration of one month 
frmn to service of to notto, be tmtitled to present a 
Imnkri^tcy jsetition against to debtor founded on to 
execution of to deed, or on any other act committed 
by him in to course or for to purpose of to pro- 
ceedings preliminaiy to to execution of to deed, as an 
act of bankruptcy, tot creditor shall not, after to 
expiration of that period, unless to dead becomes void, 
be entitoi to presmt a bankruptcy petition against to 
^btor founded on to execution of to deed, or any 
act so oraamitted by him as an act of bEmkruptcy. 
(to Dito w AaiUNoa^^ 
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(See Assignmeni’ for Benefit of Creditors, Bank- 
ruptcy, Fraudulent Conveyance, Fratoulent 
Preference, Receiving Order.) 

ACT OF GOD. These words (used in a Bill of Lading 
iq.v,)y and a Charter Party mean a sudden or 
violent act of nature (such as a storm, lightning) which 
could not reasonably be foreseen or provided against 
by ordinary skill or diligence. A person is not liable for 
damage occasioned by an Act of God. 

ACT OF HONOUR. Where a biU has been protested 
for dishonour by non-acceptance, any person, not being 
a party already liable thereon, naay accept the bill supra 
protest, for the honour of any person liable thereon. 
Such an acceptance is usually attested by a notarial act 
of honour recording the process, but this is not necessary, 
(See Acceptance for Honour.) 

Where a bill has been protested for non-payment, 
any person may pay it supra protest for the honour of 
any party liable thereon. Such payment must be 
attested by a notarial act of honour, which may be 
appended to the protest. (See Payment for Hon- 
our.) 

ACTION. A civil proceeding in a court of law, 
commenced by writ, or in such other manner as may be 
be prescribed by rules of court. Where a creditor has 
obtained judgment against a debtor, the court provides 
means of enforcing it. (See Judgment Creditor.) 

ACTIVE BONDS. Bonds upon which a fixed interest 
is payable from the date of issue. (See Deferred 
Bonds.) 

ACTIVE CIRCULATION. The notes which are in 
circulation, that is, notes which have been issued from a 
bank of issue and are in the hands of the public, as 
distinguished, for example, from those held by the 
Banking Department of the Bank of England as part 
of the reserve. 

ACTIVE PARTNER. A member of a partnership 
who takes an active part in the management of the 
business, as distinguished from a dormant or sleeping 
partner, who simply supplies capital and is not actively 
engaged in the work of the firm, 

ACTUARY. An official in an insurance office skilled 
in the calculation of the values of life interests, and of 
the rates of premiums for life insurance, annuities, and 
other matters connected with the expectancy of life. 
The chief official in a savings bank. 

ADHESIVE STAMPS. By the Stamp Act, 1891— 

*‘S^tion 7. Any stamp duties of an amount not 
exceeding two shillings and sixpence upon 
instruments which are permitted by law to be 
denoted by adhesive stamps not appropriated 
by any word or words on the face of them to 
any particular description of instrument, and 
any postage duties of the like amount, may be 
denoted, by the same adhesive stamps.” 

“Section 9, (!) If any person — 

“(a) Fraudulently removes or causes to be 
removed from any instrument any 
adhesive stamp, or affixes to any other 
iastrumerit or uses for any postal 


purpose any adhesive stamp which has 
been so removed, with intent that the 
stamp may be used again, or 
“(^) Sells or offers for sale, or utters, any 
adhesive stamp which has been so 
removed, or utters any instrument, 
having thereon any adhesive stamp 
which has to his knowledge been so 
removed as aforesaid; 

he shall, in addition to any other fine or 
penalty to which he may be liable, incur a fine 
of fifty pounds.” 

By the Revenue Act, 1898, Section 7, (4); The 
expression “instrument” in Section 9 of the Stamp Act, 
1891, includes any postal packet within the meaning of 
The Post Office Protection Act, 1884. 

The stamp duly may (or must) be denoted by 
adhesive stamps in the following cases — 

Agreement under hand, where the duty is sixpence 
only. 

Bill of Exchange, Inland. 

Bill of Exchange, Foreign. 

Cheque. 

Contract Note (appropriated stamp). 

Lease of any dwelling-house, or part thereof, for a 
term not exceeding a year at a rent not exceeding £40 
per annum. 

Lease of any furnished dwelling-house or apartments 
for a term less than a year. 

Memorandum of deposit of marketable securities. 

National Insurance Cards (appropriated stamps). 

Policy of Insurance where the duty is one penny, 
other than sea or life insurance. 

Proof of Debt in Bankruptcy (an appropriated 
stamp). 

Receipts, 

(See Appropriated Stamps, Cancellation of 
Stamps, Stamp Duties.) 

ADJUDICATION IN BANKRUPTCY. Where a 
receiving order has been made against a debtor (see 
Receiving Order), though he is not at that date ad- 
judged bankrupt, it means that, unless a composition or 
scheme of arrangement is accepted by the creditors, the 
Court will, shortly, make an order adjudicating the 
debtor bankrupt. 

Section 18 of the Bankruptcy Act, 1914, enacts — 

“(1) Where a receiving order is made against a debtor, 
then, if the creditors at the first meeting or any 
adjournment thereof by ordinary resolution 
resolve that the debtor be adjudged bankrupt, 
or pass no resolution, or if the cieditors do not 
meet, or if a composition or scheme is not 
approved in pursuance of this Act within 
fourteen days after the conclusion of the 
examination of the debtor or such further time 
as the Court may allow, the Court shall 
adjudge the debtor bankrupt; and thereupon 
the properly of the bankrupt shall become 
divisible among his creditors and shall vest in a 
trustee. 
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*‘(2) Notice of eveiy order adjudging a debtor 
bankrupt, stating the name, address, and 
description of the bankrupt, the date of the 
adjudication, and the Court by which the 
adjudication is made, shall be gazetted and 
advertised in a local paper in the prescribed 
manner, and the date of the order shall, for the 
purposes of this Act, be the date of the 
adjudication.” 

The Court has power in certain cases to annul an 
adjudication. Section 29 provides — 

“(1) Where in the opinion of the Court a debtor 
ought not to have been adjudged bankrupt, 
or where it is proved to the satisfaction of the 
Court that the debts of the bankrupt are paid 
in full, the Court may, on the application of 
any person interested by order annul the 
adjudication. 

**(3) Notice of the order annulling an adjudication 
shall be forthwith gazetted and published in a 
local paper.” 

The creditors may, if they think fit, at any time, after 
a debtor is adjudicated a bankrupt, entertam a proposal 
for a composition in satisfaction of the debts due to 
them or for a scheme of arrangement of the bankmpt's 
affairs (Section 21 (1)). 

Section 37 (1), relates to the date when a bankruptcy 
is deemed to conamence— 

“The bankruptcy of a debtor, whether it takes place 
on the debtor’s own petition or upon that of a creditor 
or creditors, shall be deemed to have relation back to, 
and to commence at, the time of the act of bankruptcy 
being committed on which a receiving order is made 
against him, or, if the bankrupt is proved to have 
committed more acts of bankruptcy than one, to have 
relation back to, and to commence at, the time of the 
first of the acts of bankruptcy pmv^ to have been 
committed by the bankrupt within three months next 
preceding the date of the presentation of the bankruptcy 
petition; but no bankruptcy petition, receiving order, 
or adjudication shall be rendered invalid by reason of 
any act of bankruptcy anterior to the debt of the 
petitioning creditor.” 

See Section 46, Bankruptcy Act, 1914, under Act or 
Bankruptcy as to validity of certain payments to the 
bankrupt or his assignee. (See also Section 45 under 
Bankruptcy.) 

AD JU0ICATION STAMPS. Where a doubt exists 
as to the stamp duty with which any instrument is 
chargeable, te opinion of the Board of Inland Revenue 
may be obtained as to the prop^ stamp. The instru- 
ment itself, and also a sidficient abstract thereof, must 
be lodged with the Controller of Stan^, Bush House, 
and a separate abstract must be lodgied with each deed. 
No document can be received for adjmiication unfil it 
has be©a executed Ity all neccasaiy parties. A security 
for advaiKes without limit cannot be the subject of 
adjudication. Wtee it is claimed that collateml, 
auxiliary, additional, or sul^fthuted security duty only 
is payable, pruKi^l or primary security must ^ 
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produced before adjudication. In the case of a transfer 
of mortgage, the amount of interest in arrear (if any) 
at the date of transfer must be stated. 

The regulations of the Stamp Act, 1891, with regard 
to these stamps are as follows— 

“Section 12. (1) Subject to such regulations as the 
Commissioners may think fit to make, the 
Commissioners may be icquired by any person 
to express their opinion with reference to any 
ex^uted insirument upon the following 
qiiestiom: 

(e) Whether it is chargeable with any duty; 

0) With what amount of duty it is charge- 
able. 

“(2) The Commissioners may r<^uire to be furnkhed 
with an abstract of the instrument, and also 
with such evidence as they may deem necessary, 
in order to show to their satisfaction whether 
ail the facts and circumstanct^ alibiing the 
liability of the instrument to duty, or the 
amount of the duty chargeable thereon, are 
fully and truly set forth therein. 

“(3) If the Commissioners are of opinion that the 
instrument is not chargeable with any duty, it 
may be stamped with a particular stamp denot- 
ing that it is not chargeable with any duty. 

“(4) if the Commissioners are of opinion that the 
Instrument is chargeable with duty, they shall 
assess the duty with which it is in their opinion 
chargeable, and when the instrument is stamped 
in accordance with the assessment it may be 
stamped with a particular stamp denoting that 
it IS duly stamped. 

“(5) Every instrument stamped with the particular 
stamp denoting either that it is not chargeable 
with any duty, or Is duly stamped, shall be 
admissible in evidence, and available for all 
purposes notwithstanding any objection re- 
lating to duty. 

“(6) Provided as follows — 

(a) An instrument upn which the duty has 
been assessed oy the Commissioners 
shall not, if it Is unstamped or insuffi- 
ciently stamped, be stamped otherwise 
than in accordance with the mscssment; 

0) Nothing in this Section shall extend to 
any instrument chargeable with oaf 
mhrem duty, and made as a security 
for money or stock without limit; or 
shall authorise the slampin| after the 
execution thereof of an instrument 
which by law cannot be stamped after 
execution; 

(c) A statutory declaration made for the 
purpe^ of this Section shall not be used 
against any person making the same in 
any proceeding whatever, except in an 
enquiry as to the duty with which the 
krnmmmt to which It relates Is charge- 
abk; and every person by whom any 
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such declaration is made shall, on pay- 
ment of the duty chargeable upon the 
instrument to which it relates, be 
relieved from any fine or disability to 
which he may be liable by reason of the 
omission to state truly in the instrument 
any fact or circumstance required by 
this Act to be stated therein.” 

By Section 13 any person who is dissatisfied with the 
assessment of the Commissioners may, within twenty- 
one days after the date of the assessment, and on 
payment of duty in conformity therewith, appeal to the 
High Court. If the assessment is confirmed, the Court 
may make an order for payment to the Commissioners 
of the costs incurred by them in relation to the appeal. 

By Section 74 (2) of the Finance (1909-10) Act, 1910, 
notwithstandinganything in Section 12 of the Stamp Act, 
1891 (quoted above), the Commissioners may be 
required to express their opinion imder that section on 
any conveyance or transfer operating as a voluntary 
disposition inter vivos^ and no such conveyance or 
transfer shaE be deemed to be duly stamped unless the 
Commissioners have expressed their opinion thereon in 
accordance with that Section. 

Section 43 of the Finance Act, 1942, provides, how- 
ever, that Section 74 (2) of the Finance (1909-10) Act, 
1910, shall not apply to the documents exempted from 
ad valorem duty, and such documents do not require 
adjudication, 

ADMINISTRATION ORDER. An administration 
order is made by the County Court against a debtor who 
is unable to pay an amount for which judgment has 
been obtained in a County Court An administration 
order is made only when the debtor’s total indebtedness 
does not exceed £50, 

Section 122 of the Bankruptcy Act, 1883, provides— 

“(1) Where a judgment has b^n obtained in aCounty 
Court and the debtor is unable to pay the 
amount forthwith, and alleges that his whole 
indebtedness amounts to a sum not exceeding 
fifty pounds, inclusive of the debt for which 
the judgment is obtained, the County Court 
may make an order providing for the adminis- 
tration of his estate, and for the payment of his 
debts by instalments or otherwise, and either 
in full or to such extent as to the County Court 
under the circumstances of the case appears 
practicable, and subject to any conditions as 
to his future earnings or income which the 
Court may think just. 

*X2) The order shaE not be invalid by reason only 
that the total amount of the debts is found at 
any time to exceed fifty pounds, but in such 
case the County Court may, if It thinks fit, set 
aside the order. 

“(3) Where, in the opinion of the County Court in 
which the jud^ent Is obtained, it would be 
inconvenient that the Court should administer 
the estate, it shall cause a certificate of the 
Judgment to be forwarded to the County Court 


in the district of which the debtor or the 
majority of the creditors resides or reside, and 
thereupon the latter County Court shall have 
ail the powers which it would have under this 
Section, had the judgment been obtained in it.” 

With regard to the administration of a deceased 
insolvent’s estate see Death of Insolvent Person; 
Bankruptcy. 

ADMINISTRATOR. Where a deceased person has 
left no wiU, the court appoints an administrator or 
administrators, usuaEy the next of kin, to wind up his 
estate. If the deceased has left a wiE, but does not name 
any one to act as executor, or the executor who was 
named died before the testator or refuses to act, the 
Court appoints an administrator granting him “letters 
of adnunistration with the wiE annexed” (caEed 
administrator cum testamento annexe), 

A banker does not allow any dealings with the 
account of a customer who has died intestate, or with 
any securities which may have been left in his hands by 
the deceased, until letters of administration have been 
granted. When letters have been exhibited, it is custo- 
mary for the administrator to sign a cheque transferring 
any credit balance on the deceased’s account to an 
account in his own name as administrator. If, however, 
the deceased’s account is overdrawn, it wiE be paid off 
by the administrator, as may be arranged; the banker 
cannot transfer, from any account which the adminis- 
trator may have opened, a sum to clear off the debt 
upon the deceased’s account. 

Upon the death of the sole or last surviving adminis- 
trator, his executors, if any, do not undertake the 
duties; fresh letters of administration must be taken 
out (See Administrator DE BONIS NON.) 

An administrator winds up the deceased’s affairs 
according to law, whilst an executor settles them 
according to the provisions of the wEl. In an adminis- 
tration cum testamento annexe the administrator has, 
like an executor, to carry out the provisions of the will. 
An adimnistrator can borrow on land or any other 
security for the purpose of administering the estate, 
such purpose to include anything to which may reason- 
ably be held as likely to effect an improvement of the 
assets of the estate; e.g. (u) the carrying on of a business 
in order to realise goodwiE, or Q?) the purchase of a 
freehold so as to reaEse the leasehold. In the two cases 
cited the business cannot be carried on or the freehold 
held ad injinitum^ but each must be sold within a reason- 
able time— a reasonable time being a question of the 
facts of the particular case. 

Security consisting of assets of the estate must consti- 
tute a charge on specific assets. A banker must not be 
a party to any misadnainistration; if circumstances 
arise where he is put upon inquiry, and such inquiry is 
not made, his security may be thereby avoided. Where 
security becomes void by reason of improper admini- 
stration which was, or should have been, known to the 
lender, he (the lender) has a personal remedy against the 
borrower but no right of recovery against the general 
assets of the estate. Where beneficiaries of the estate 
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are minors, a business cannot be carried on until such 
time as they become of age and any borrowing for the 
purpose of so carrying on the business would be ultra 
vires and any security held void if the banker had any 
knowledge, or should have had knowledge, of the facts 
that the estate was not being properly administered. 
As to administrators appointed for limited periods, see 
the succeeding headings. A banker is safe in dealing 
with an administrator even if a will should, subsecjuently, 
be discovered. See the case of Hewson v. Shelley under 
Letters of Admikistration. See the provisions of the 
Administration of Estates Act, 1925 under Personal 
Representatives. Executors and administrators are 
called the personal repr^ntatives. (See Executor, 
Letters of Administration, Married Woman, 
Syndic,) 

ADMINISTRATOR AD LITEM. An administrator 
of a deceased person’s estate appointed for the purpose 
of litigation only. 

ADMINISTRATOR CUM TESTAMENTO AN- 
NEXO. i.e. Administrator with the Will Annexed. 
(See Administrator,) 

ADMINIGSTRATOR DE BONIS NON. A contrac- 
tion for administrator de bonis non adfnimstratis^ which 
means administrator of effects not administered. Where 
an administrator dies, or an executor dies without 
appointing an executor, and the duties connected with 
the administration have not been completed, the Court 
will appoint another per^n, called an administrator de 
bonis non, to complete the winding up of the estate. 

ADMINISTRATOR DURANTE ABSENTIA. An 
administrator appointed to act during the absence 
abroad of an administrator. 

ADMINISTRATOR DURANTE MQINORE AE- 
TATE. An administrator appointed to act during the 
minority of the executor or of the prson legally entitled 
toa grant of letters of administration, 

ADMINISTRATOR PENDENTE LITE. An ad- 
ministrator appointed to administer an estate pending 
any suit resp^ing the validity of a will or any other 
matter in dil ute. 

ADMITTANCE. Copyhold was abolished and 
converted into freehold on 1st Januaiy, 1926, 

Th^ admittance of a copyholder was signhied by the 
entry upon the court rolls when he was admitted by the 
lord of the manor as tenant of tibe copyhold land. 

A copy admittance, signed by the Steward of the 
Mmior, was given to the copyholder, which was hb 
evidence of title to the property. (See Copyhold.) 

ADOPTION ACT, 19S8t, An Act consolidating 
previous Acts relating to the adoption of chIMren, and 
reg^tiag the mheritacw ri|^t8 of adopted chikiien. 
Section 16 povides that after tim makmg of m adopilon 
onier tite adopted child Is to be considered for tibe 
pnposes of tim devolution of property as if he were in 
ah ie^pe<^ the child of the adopter bom in lawful 
wedlock. Section 17 (2) provkte that for the purpose 
of Sec^n 16 a dlspo^tkm imde hf or codicil Is to 
be treated as having been made on the date of death of 
die this has dte effect Ixdti^g whhin the 
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terms of the will a child adopted after the date of the 
execution of the will, 

AD REFERENDLl^I. Latin, to be further considered. 

AD VALOREM. Latin, according to value. 

An ad valorem stamp duty is a duty calculated by 
reference to a certain scale according to the value of the 
subjcct-nmtter to which the document relates. All 
cheques, bills of exchange, and promissory notes arc 
charged since the Finance Act of 1961 (S^tion 33) 
with a fixed duty of 2d,, but duty is ml mkrem upon 
many other documents— -assignments of leases, con- 
veyances, mortgages, transfers of stocks and shares, etc. 

By the Stamp Act, 1891— 

‘'Section 6. (I) Where an instrument is chargeable 
with ad valorem duty in tespa:t of— 

(а) any money in any foreign or colonial 

currency, or 

(б) any stock or marketable security, 

the duty shall be calculated on the value, on 
the day of the date of the instrument, of the 
money in British currency according to the 
current rate of exchange, or of the stock or 
security according to the average price thereof. 

“(2) Where an instrument contains a statement of 
current rate of exchange, or average price, as 
the case may require, and is stamped in accor- 
dance with that statement, it is, so far as 
regards the subject-matter of the statement, to 
be deemed duly stamped, unless or until it is 
shown that the stateincnt is untrue, and that 
the instrument is in fact insufficiently stamped.” 

By the Finance Act, 1899— 

“Section 12. (i) Where an instrument is charged 
with an ml mkrem duty in respect of any 
money in any foreign or colonial currency, a 
rate of exchange for which is specified in the 
schedule to this Act, the stamp duty on that 
instrument shall, instead of being calculated 
as provided by Section six of the Stamp Act, 
1891, be calculated according to the rate of 
exchange so spcx^ified. 

“(2) The Commissioners may substitute, as r^pccts 
any foreign or colonial currency mentioned in 
the Schedule to this Act, any rate of exchange, 
for that specified in the l^hedule, and may add 
to the Schedule a rate of exchange for any 
foreign or cobnial currency not mentioned 
therein, and this Act shall be construed as if 
any rate of exchange for the lime being substi- 
tuted or added were contained in the said 
Sebedub, and in the case of the substitution of 
a rate of exchange as if the rate for which the 
new rate is substituted were omlttel from that 
Schedule. 

“(3) Any substitution or addition so made by the 
Commissbners shall not take effect until it 
has be®fi adv(Krtlsed in the Lombn Qaum for 
two successive weeks.” 

ADVANCE NOTE. When a seaman signs his articles 
eff agreoaMt, he may receive an edmtm note for a 
14 
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month’s wages. The note is drawn upon the owner of 
the vessel and is payable three days after the ship has 
sailed, to the person named in the note. If the seaman 
fails to join the ship, the advance note will not, of 
course, be paid. They are subject to the same duty as 
Bills of Exchange and were made legal, for sums not 
exceeding one month’s wages, by the Merchant Shipping 
Act, 1899, Section 2. 

ADVANCEMENT. A payment made by a trustee 
out of trust funds to a beneficiary for the purpose of 
establishing him in life. Thus the pa 3 mient must be for 
some reason which will assist the recipient in his career 
or assist him in building up his capital assets. An 
advancement is in essence forward-looking, and takes 
a long view; it is in a sense an investment. Suitable 
opportunities for an advancement would be a premium 
payable on the beneficiary’s being articled to a firm of 
solicitors, or a purchase of a share in a partnership, or 
the provision of funds for a settlement on the marriage 
of the beneficiary. There must be some element of 
permanent or long-term provision for the beneficiary. 

The instrument setting up the trust may provide for 
advancement or the trustee may act under the powers 
conferred by Section 32 of the Trustee Act, 1925, 
subsection (!) of which is as follows— 

“Trustees may at any time or times pay or apply 
any capital money subject to a trust, for the 
advancement or benefit in such manner as they 
may in their absolute discretion think fit of any 
person entitled to the capital of the trust 
property or of any share thereof, whether 
absolutely or contingently on his attaining any 
specified age or on the occurrence of any other 
event, or subject to a gift over on his death 
under any specified age or on the occurrence 
of any other event, and whether in possession 
or in remainder or reversion, and such payment 
or application may be made notwithstanding 
that the interest of such person is liable to be 
defeated by the exercise of a power of appoint- 
ment or revocation, or to be diminished % the 
increase of the class to which he belongs: 
Provided that — 

(а) the money so paid or applied for the 

advancement or benefit of any person 
shall not exceed altogether in amount 
one-half of the pr^umptivc or vested 
share or interest of that person in the 
trust property; and 

(б) If that person is or become absolutely 

and indefcasibly entitled to a share in 
the trust property the money so paid or 
applied shall be brou^t into account 
as part of such share; and 
(c) no such payment or application shall be 
made so as to prejudice any person 
entitled to any prior life or other interest, 
whether vested or contingent, in the 
money paid or applied, ante such 
person is in existence and of full age 
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and consents in writing to such payment 
or application.” 

The Section does not apply to capital money arising 
under the Settled Land Act, 1925, or to trusts created 
or constituted before 1st January, 1926, The powers 
which it confers are in addition to the powers (if any) 
conferred on the trustees by the instrument creating de 
trust, but apply if and so far only as a contrary intention 
is not expressed in that instrument and have effect 
subject to the terms thereof. 

It will be observed that the wording of Section 32 
refers to “advancement or benefit.” Benefit is a much 
wider term and covers on the face of it almost any kind 
of payment. Where the advance is for the benefit of 
an mfant, however, trustees should not advance capital 
for an object for which the parents of the infant can 
themselves pay, such as school fees, for the result would 
be for the benefit, not of the infant, but of his parents. 
Nor should trustees fetter the possible exercise of their 
discretion in the future. Where the advance is for the 
benefit of a beneficiary of full age and sui juris it 
appears that the trustees may hand over the* capital 
provided that they are satisfied as to the use which the 
beneficiary is going to make of it, or at any rate consider 
the beneficiary to be the sort of person who would not 
make an imprudent use of the money. 

It was decided in In re Ropner^s Settlement Trusts^ 
[1956] 3 All E.R. 332, that the application of capital 
for a contingent beneficiary by paying it to trustees of 
a settlement in favour of that bene&iary with the object 
of lightening the burden of estate duty was a “benefit.” 

Consequently the practice has grown of transferring 
money to other settlements by exercise of a power of 
advancement for the primary purpose of saving estate 
duty (supported by the House of Lords decision in 
Filkington & Another v. Inland Revenue Commissioners 
(1962), The Times^ October 8th, 1962). 

ADVANCES. An advance is granted either by way of 
overdraft upon a current account, or by a loan upon a 
separate account, or, in some districts upon a promis- 
sory note. The discounting of bills is practically the 
same as making an advance upon the security of 
the bills. (See Discounting a Bell, Promissory 
Note.) 

Facilities of £100,000 and over are sometimes made 
to exporters of capital goods against Unconditional 
Guarantees ^ven by the Export Credits Guarantee 
Department {q,v.), in which event there is no recourse 
by the banker against the exporter for principal, as 
distinct from interest. 

In considering an application for an advance, a 
branch manager is influenced by his own personal 
knowledge of the borrower, by the figures as shown by 
the certified balance sheet of the customer, and by the 
histoiy of previous transactions and the various 
conclusions to be drawn from a careful study of the 
customer’s account. Some of the questions which 
naturally arise in a banker’s mind are: For how long is 
the advance required? If granted, is it likely to be 
repaid according to promise? For what purpose is the 
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money required? What security is offered? What is 
the source of repayment? (See Balance Sheet, 
Valuation.) 

It may be impossible to entertain an application In 
the form in which it is first made by a customer. Francis 
E. Steele, in Fresent-day Banking, says: ‘^Anybody can 
grant, or submit to his Head Office, a perfectly good 
proposal Anybody can decline a transaction which is 
obviously impossible. Where the real skill of a bank 
manager proves itself is in getting a borrower so to 
modify an impracticable proposal that it will assume a 
shape in which it will be acceptable to himself and to 
his Head Office.” 

Securities such as reversions, brick fields, shares with 
a liability attached, etc., are, as a rule, avoided by most 
bankers. “The most dangerous of all loans,’* wrote the 
late J, W. Gilbart, “are those which are made against 
unmarketable securities, such as mills, ironworks, coal 
mines, landed property, etc.” (See Second Mortgage.) 

In particular land without planning permission must 
be regarded as of agricultural value only irrespective of 
the prospect of obtaining planning permission. 

The securities most commonly favoured by bankers 
are first-class stocks and shares, deeds of readily 
realisable properties, good bearer bonds, guarantees by 
reliable sureties, and fife policies to the extent of the 
surrender value, (See Bearer Bonds, Guarahtei:, 
Life Poucy, Share Capital, Title Deeds.) 

When s^uriti^ are taken, the banker’s document of 
charge riiouid provide for the repayment of the money 
on denaand, or on very short notice. (See Banker’s 
Mortgage, Memorandum of Deposit, Mortgage.) 

With regard to unsecured advances George Eae in 
Tke Country Banker puts the position in a most practical 
way. He suppose £1,000 to foe advanced for three 
months without security and that the customer fails 
and pays 5s. in the pound. The profit on the transaction, 
taking aU things into account, will not have much 
exceeded £5. “To secure this modest recompense of 
reward, you have risked £1,000 and actually lost £750. 
You will have to make 150 fresh advances of £1,000 
each— that is to say, you will have to incur fresh un- 
covered risks to the mount of £1 50,000 to redeem your 
loss.” A banker should give particular attention to an 
account which is overdrawn without security so as to 
detect any sips of weakness in his customer. A 
scrutiny of the account may afford little Monaation 
because modem bank accountancy provides merely 
cheque numbers and symbols, but some conclusions 
may be drawn from the trend of the account and an 
inspeefion of any cheqii^ still in the bank’s possession 
may be useful. Wl^re an account becomes contin- 
uously ov^diawn, 'Much former^ slmwod a qiydit 
balance at certain times, or chsxpm are being prow^ 
for at the last momoal^ die banker slmuM be on the 
The presentment for ^ywmt of post-dated 
cheques, or the non-appeaiance of a tegular sal^ 
payment, is also a dang^ signal. 

Cheques for round amounts sometmies reftect 
payments on account GSee al^ 


With regard to advances to solicitors and stock- 
brokers, see SoLiciroRs’ Accounts, Stockbrokers’ 
Loans. 

In granting a limit a banker should reserve to himself 
the right to cancel the limit, at any time, if he should 
deem it necessary. In Rome v. Bradford Banking 
Company, (I894| A.C 5S6, Lord Herschell said, at 
p. 595: “it is not necessary to consider what the rights 
of the bank were with regard to their debtors when they 
had agreed to an overdraft. The transjiction is, of 
course, of the commonest. It may be that an overdraft 
does not prevent the bank who have agreed to give it 
from at any time giving notice that it is no longer to 
continue, and that they must be paid their money. This, 
I think, at least it does: if they have agreed to give an 
overdraft, they cannot refuse to honour ch^ues or 
drafts, within the limit of iliat overdraft, which have 
been drawn and put in circulation before any notice to 
the person to whom they have agreed to give the over- 
draft that the limit is to be withdrawn. That elTact I think 
It has in point of law; whether it has more than that in 
point of law it is unnecessary to consider,” The length 
of notice will depend upon what was arranpd when the 
limit was granted. Bank borrowing is usually explicitly 
or implicitly repayable on demand, but a facility cannot 
be suddenly cut off, unless the customer’s position 
has changed materially to the detriment of the bankers, 
compared with the circumstances obtaining and 
expected to continue when the overdraft was arranged. 

When an advance is granted in a lump sum on a loan 
account and credited at once to a current account, see 
under $£T-OrF, 

It is not the busincis of a bank to provide a company 
or private trader with permanent capital. 

In lending upon securities such as land, houses, 
shares, etc., it is customary to preserve a margin 
between the value of the stKrurily and the amount of 
the loan or overdraft. A house, for example, may have 
been recently built at a cost of £3,000, but a banker 
would not, as a rule, advance £3,<X)0 upon it. The house 
may not bt resaleable at that figure, particularly at a 
forced sale. Shares, even though of first-class dcscrip- 
tbn, may easily, for various reasons, also fail in value. 
A prudent banker, therefore, in considering what value 
of securities he should have for an overdraft or loan, 
ever bms in mind the uncertainty of values and en- 
deavours to protect himself by iendin| an amount less 
than the value of the security at die rime the arran^- 
ment is made. The difference between the amount lent 
and the estimated value of the iwurity is the “margin.” 
The extent of the margin will differ according to the 
nature of the securities and the special circumstance 
of each case, but If a loan has been granted against 
shares Mth, say, a txmpn of 20 per cent, the banker will 
watch his securities, and, when thty begin to fall and 
the marg^ to disappear, Mil require further securities 
to be gven to restore the tnai^^a as agreed upon. The 
margin may be calculated cither upon the value of the 
sesmritkss or upon the amount of the loan. The usual 
pmetke Is to calculate it upon the value of the securities. 
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The diJBference of the two methods is shown as follows — 

( 1 ) 

Value of securities £10,000 
Less 20 per cent 2,000 

£8,000 = Amount to be 
" advanced. 

( 2 ) 

Amount to be advanced £8,000 
Add 20 per cent 1,600 

£9,600 = Value of securities 
■ " required. 

In each case the amount to be advanced is the same, 
£8,000, but in the former case the value of the securities 
will be £10,000, whereas in the latter case the value will 
be £9,600. 

In cases where margins of a certain per cent are 
required, the simple calculations are — 

If the margin is 25 per cent deduct one-fourth from 
the value of the securities offered, e.g. — 

£2,000 

JLess one-fourth 500 

£1,500 = Amount to be 
" ' ' advanced. 

If a loan of £1,500 is applied for, the value of the 
security required to provide a 25 per cent margin 
will be one-third of the £1,500 added to that 
amount, e.g. — 

£i,500 

Add one-third 500 

£2,000 = Security required. 

If the margin is 20 per cent, on the same principle as 
above — 

Security offered £1,000 

Less one-fifth 200 

£800 Amount to be 
advanced. 

Loan required £800 

Add one-fourth 200 

£1,000 = Security required. 

If the margin is 15 per cent— 

Security oncred £1,000 

Less 15 per cent 150 

£850 5= Amount to be 
advanced. 

Loan required £850 

Add ilths 150 

(or roughly one- 

sixth) £1,000 =» Security r^^uired. 


If the margin is 10 per cent — 

Security offered £1,000 

Less one-tenth 100 

£900 = Amount to be 

advanced. 

Loan required £900 

Add one-ninth 100 

£1,000 = Security required. 

When the amount of the loan required is known, the 
value of the securities necessary to obtain, say, a 
margin of 20 per cent is arrived at by adding to the 
amount of the loan one-fourth of that loan, the reason 
being, of course, that when 20 per cent, or one-fifth, is 
deducted from the value of the securities, the difference 
(in this case supposed to be the loan) is in eightieths, 
and if twenty of those eightieths — ^that is, one-fourth — 
are added, the amount is restored to the original figure 
(in this case the value of the securities), e.g. — 

£100 = Security. 

Deduct 20 per cent, ) - « x 

or one-fifth )= 20 = Margin. 

== £80 = Loan. 

Add If ths or one- \ x>r • 

fourth 1 = 20 = Margin. 

£100 = Security. 

With respect to advances to farmers on their farming 
stock, see Agricultural Credits Act, 1928. 

ADVICE. When a banker issues a draft, he sends an 
advice, called a letter of advice, to the banker upon 
whom the draft has been drawn, giving him particulars 
of the amount, number, date, and payee, so that, when 
the instrument is presented for payment, the drawee 
banker may be able to satisfy himself that the draft is in 
order. In the absence of an advice, a banker would 
hesitate to pay a draft: at least, this would be so when 
the practice has been followed previously 

The word “advice” applies also to many other forms 
of intimation which a banker in the course of his 
business has to make to customers, other banks, and 
his own head office or London agents, such as advices 
of credits received, payments to be made, bills to be 
paid, etc. (See Standing Credits.) 

ADVICE BOOK. The book in which particulars are 
entered of all drafts advised as having been drawn upon 
the Head Office or branches of a bank, or upon its 
country correspondents, and of acceptances to be paid 
and other payments to be made by the Head Office. 

‘‘ADVISE FATE.” Where early notice is required 
as to the payment, or non-payment, of a cheque, the 
cheque is sent direct to the banker on whom it is drawn 
with a request to “advise fate.” If a reply is required 
before return of post, a stamped telegram form should 
be enclo^d for a reply by wire as soon as possible after 
the cheque is received. A banker is not under any 
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obligation to wire the fate of a cheque, but it is con- 
stantly done as a matter of courtesy between bankers. 

Alternatively, the inquiring banker may telephone the 
banker on whom the cheque is drawn to ascertain its 
fate. The introduction of the Subscriber Trunk Dialling 
system may make such a telephone call as cheap as or 
cheaper than stamping a return telegram form. 

When a wire is received asking if a certain cheque 
will be paid when presented, a banker should be careful 
to qualify an affirmative reply, otherwise he may find 
that, by the time the cheque is actually presented, 
customer’s accoimt has altered so as not to admit of its 
payment, or that payment of the cheque has been 
stopped by the drawer, or that the balance of the 
account hi^ been attached by a legal order, and yet he 
will, if he gave an unqualified reply, be liable to my 
it. The reply frequently made by bankers, “Yes, it in 
order,” is, for the above reasons, not a safe one to 
make. The Council of the Institute of Bankers recom- 
mend some such reply being made as, “Would pay if 
in our hands and in order.” 

A banker must not set aside or “earmark” a sum out of 
the customer’s balance to meet a cheque which another 
banker has wired about. The cheque cannot be dealt 
with till it arrives. (See Appropriation of Payments.) 

AFHDAVU* A written declaration, given on oath, 
before some person who is entitled to administer an 
oath, as a solicitor who has been appointed a Com- 
missioner for Oaths, a magistrate, consul, or notary 
public. The affidavit must give the person’s name and 
address and be signed by him, and be attested by the 
person before whom it is sworn. 

The fee of a Commissioner for Oaths for adminis- 
tering the oath is 5s., with 2s. additional for each 
document attached to the affidavit. Such additional 
document is known as an “exhibit” 

By the Finance Act, 1949, stamp duty on an affidavit 
was abolished. 

The word “affidavit” is Law Latin, and means “has 
pledged his faith/’ It was at one time usual for the 
document to commence thus: Affidavit N. M., etc. 

AIHBREIGHTMENT, A contract of affieightinfiiit is 
the agreraent made by a shipowner to cany goods m 
consideration of a certain pyment caBed the freight, 
Whm the contract is with respect to the use of the 
whole ship for the cargo, ffie terms are emfxidied in 
the Charter Party (f u.), but If the contract is merely 
to convey certain goods, as part of the diip’s cargo, the 
agr eement Is contained in the Bill of Lading (o.!?.), 
AFIER ACQUIRED PROPERTY. (See Bankruft 
Bbr son.) 

AFTER HOURS. A tiansactmn whidh occun 
the bank doom have bem dosed for Inismess is said 
to teve place ‘‘after horns.” 

In coualiy mstritets timnsf may frequently be paid 
in ate hotuB, and ffioiigh it is imt cemsa^^ 
to encmirage the practice, a banker usua% acemnmo- 
dateahis oistoner by it If the books for 

^ day have been ffie ci^miw dates te wdh 
dip for te foBowii^ day, mri wisere cheques ten part 


of the credit he is warned that they will not be sent 
forward for collection, or otherw’ise dealt with, until the 
next day. In such cases it is important that the paying- 
in slip be dated for the next day, otherwise the slip 
would be evidence that the money was paid in on the 
date shown on the slip. {See also Night Saits.) 

A banker, however, docs not, as a rule, give cash for 
a cheque (unless it is the customer’s own cheque) after 
hours. A drawer of a cheque has a right to stop payment 
of it and to give notice during business hours, and if a 
cheque is cashed after hours, the bank would be liable 
in the event of a notice to stop payment being received 
the following morning. The banker would also lose the 
protection of Section 60 of the Bills of Exchange Act, 
1882 (see under Payment of Bill), as the cheque would 
not have been paid “in the ordinaiy course of business.” 
(See Bank Hours.) 

Where a cheque was cashed five minutes after the 
closing hour on a market day and payment was counter- 
manded by the drawer the next day, it was held that a 
liMnker is entitled to a reasonable margin after the 
advertised time of closing and the drawer’s action failed. 
(Baines v. Mmiamt Bmdncial Bank LuL CI927), 32 Com. 
Ols. 216.) 

AGE AOMriTED. (Sec tm Fotivw) 

AGENCY. Where a bank is not represented by a 
branch or sub-branch it occasionally appoints a 
reputable party, such as a shopkeeper, to act as Its 
agent in r«x:eivtng credits and paying cheques by 
arrangen^nt. Such items arc remitted daily to the 
branch under which the agent works. 

The expression is also used in connection with banks 
having representatives in foreign countries when, for tax 
or other reasons, th^ do not wish to establish a branch. 

AGENDA. Literally, things to be done. 

The agenda are notes of various matters which arc 
to be brought before the directors of a company, or 
before a meeting, for consideration. They arc written 
upon a sheet of paper, or in the agenda b^ks, and are 
used by the chairman in conducting the business of the 
meeting, a brief record being made opposite each entry 
as to how the matter is disposed of. 

AGENT. An agent is a person who acts under 
authority from his principal, and the extent of his 
powers to bind his principal is fimited to the terms of 
that authority. It is therefore necessary in dealing with 
an a^t. In matters of any importance, to ascertain 
exactly what are his powers. If an agent is authorised 
to <mter into a contract under seal, he must be appointed 
by deed. He may have authorl^ to act only in some 
partkxilar or special duty, as in the case of an agent 
empowered to purchase a house; or te authority may 
be of a much wider natuie and a>mtitute a person a 
mioral agent, as In the otse of a manager of a branch 
bank, where he Is authorised to lake charge of the 
braiKffi and conduct its business. The manager’s 
actions will bind his principals within the scope of that 
toiness, and thougfi thm may be, as between the 
pdndpaJb and the nMnagor, a cmr arrangemooit as to 
dbe limilatloii of the latter’s autlmrity, as r«|^rds a third 
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party who has no knowledge of any such private arrange- 
ment, the principals will be bound by the manager’s 
actions, even if he has disregarded that private arrange- 
ment. 

When a banker employs a correspondent or agent in 
cariying out a transaction for a customer, the banker is 
responsible to his customer for any loss arising from 
the conduct of the agent. {Mackersy v. Ramsays (1843), 
9 Cl. and Fin. 818.) This is probably not the case when 
the customer has nominated the sub-agent. The banker, 
however, will have a right of recourse against his corres- 
pondent, by whose default the banker has incurred the 
loss. (Grant’s Law of Banking,) 

Where a person’s authority is unlimited he is called 
a universal agent, and the principal is bound by what- 
ever his agent does, so long as it is in accordance with 
the law of the land. 

An agent has no power to delegate his authority to 
another person, although this power may occasionally 
be implied. 

Where an agent, in exercise of his authority, afiixes 
his name to a bill of exchange, as drawer, acceptor, or 
indorser, he must be careful to sign in such a manner 
that no personal liability will attach to him. The 
addition of such words as “manager,” “agent,” 
“secretary” would not be sufficient to clear him from 
penonal liability. 

In Leadkfitter v. Farrow (1816), 5 M. & S., at p. 349, 
Lord Ellenborough said: “Is it not a universal rule that 
a man who puts his name to a bill of exchange thereby 
makes himself personally liable, unless he states upon 
the face of the bill that he subscribes it for another, or 
by procuration of another, which are the words of 
exclusion? Unless he says plainly, *I am the mere 
scribe,’ he is liable.” 

The Bills of Exchange Act, 1882, Section 26, provides 
as follows — 

“(I) Where a person signs a bill as drawer, indorser, 
or acceptor, and adds words to his signature, 
indicating that he signs for or on behalf of a 
principal, or in a representative character, he 
Is not personally liable thereon; but the mere 
addition to his signature of words describing 
him as an agent, or as filling a representative 
character, does not exempt him from personal 
liability. 

“(2) In determining whether a signature on a bill is 
that of the principal or that of the agent by 
whose hand it is written, the construction most 
favourable to the validity of the instrument 
shall be adopted.” 

In signing for a company it is much better if an 
agent states definitely the capacity in which he signs, 
and prefixes the words “per pro.” or “For and on 
behalf of ” e.g. 

per pro. T. Brown & Sons Ltd., 

R. Jones, Secretaiy. 
per pro. British Banking Co. Ltd., 

T. Smith, 

Manager. 


For and on behalf of the 
Coy. Ltd. 

R. Brown, Director. 

R. Jones, Secretary. 

But the form of signature, “T. Brown & Sons Ltd., 
R. Jones, Secretary,” without a prefix is very common. 

With regard to a procuration signature, Section 25 
enacts — 

“A signature by procuration operates as notice that 
the agent has but a limited authority to sign, and the 
principal is only bound by such signature if the agent 
in so signing was acting within the actual limits of his 
authority.” 

When a bill so signed in excess of authority has been 
honoured Section 25 does not confer a right to recover 
the proceeds. {Morison v. London County and West- 
minster Bank (1914), 30 T.L.R. 481, see under Per Pro.) 

The above statement from the judgment of the Lord 
Chief Justice in Morison’s Case was not followed in the 
House of Lords hearing of Midland Bank Ltd. v. Reckitt 
(1933), 148 L.T. 374, in which Lord Atkin said that he 
saw no ground for regarding Section 25 as marking off 
a definite period withm which alone the section affected 
legal rights. (For this case see also under Per Pro.) 

In A. Stewart & Son of Dundee Ltd. v. Westminster 
Bank, [1926] Weekly Notes, p. 126, Rowlatt, J., said, 
in the course of his judgment, with reference to Section 
25 (see above), that he was of opinion that the expression 
“by procuration” must be understood as limited to 
agency on behalf of a natural person and not as exten- 
ding to a signature on behalf of a company which 
cannot sign by itself. In the Court of Appeal {Weekly 
Notes, p. 271) the Court did not express any opinion 
whether the provisions of Section 25 were limited to 
the case of agency on behalf of a natural person. In 
this case the bank collected cheques payable to the 
limited company (the cheques being indorsed “For and 
on behalf of” the limited company by Sir John S., the 
managing director, who held the whole of the ordinary 
capital of the company), and credited the proceeds to 
an account in the name of the old private firm, A. S. & 
Son, the business of which had been taken over by the 
limited company. On the death of Sir John it was found 
that he had used the proceeds of the cheques for his 
own purposes in fraud of the limited company. It was 
held that the bank had no defence to an action by the 
company for the recoveiy of the amount of such 
cheques. There was no authority for Sir John to indorse 
the cheques and pay them into the old firm’s account 
(of which firm he was formerly sole partner). His actual 
authority could only be to indorse cheques for the 
benefit of the company, and at the time that he indorsed 
them he intended to steal the proceeds. By Section 24 
the signature was wholly inoperative and the defendants 
acquired no rights under that signature unless it could 
be shown that Sir John had ostensible authority to 
indorse the cheques. But there was no ostensible 
authority. The appeal was allowed and judgment 
entered for the plaintiffs. 

Where a signature is placed on a bill without the 
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authority of the person whose signature it purports to 
be, lie unauthorised signature is wholly inoj^iative. 
The supposed principal is not bound because it is not 
his signature; and tiie supposed agent is not bound 
on the bill because the signature pretends to be 
that of a principal. Apart from the bill, a person 
so signing would be liable for false representation of 
authority. 

No person is liable as drawer, indorser, or acceptor 
of a bill who has not signed it as such, except where a 
person signs in a trade or assumed name, or in the 
name of a firm. 

An agent may have authority, instead of signing per 
pro., to sign the actual name of his principal, or to 
impress the signature with a rubber stamp. Section 91 
enacts— 

“(1) Where, by this Act, any instrument or writing 
is required to be sigied by any person, it is not 
necessary that he should sign it with his own 
hand, but it is sufficient & his signature is 
written thereon by some other person by or 
under his authority. 

“(2) In the case of a corporation, where, by this Act, 
any instrument or writing is required to be 
signed, it is sufficient If the instrument or 
writing be sealed with the corporate seal. 

“But nothing in this Section shall be construed as 
requiring the bill or note of a corporation to 
be under seal.’* 

An infant may act as an agent. An undischarged 
bankrupt may also act as agent. 

It has been held in Cookson v. Bank of Englmd (a 
case tried at the Guildhall in 1860, and approved by 
the Court of Common Pleas in Ireland m Hare v. 
Copeland (1862), 13 1,CX.R. 426) that, where an agent 
indorsed a cheque “per pro Jackson & Co., A, Holm^, 
Agent,** and he had no authority to indorse, the bank 
was protected. 

(This case was decided rmder Section 19 of the Stamp 
Act, 1853, but tki position would be the same under the 
later statutes.) 

In Bradford v. Price (1923), 39 TX.R. 272, the follow^ 
ing extract from l^ake on Contracts was quoted with 
approval by McCardie, J., in the course of his judgment; 
“An agent is not justified in accepting a cheque on behalf 
of his prindpal in lieu of a payment in cash unless he 
has authority to do so; but if an agent authorised to 
receive payment in cash acc^ts a cheque which is met 
upon presentation, and before his authority to receive 
cash is revoked, the debtor is discharged.” 

^ agent should not place to the credit of his own 
private account cheques payable to his princliml. 
Where the business requires this to be done, them should 
be a written authoniy from the principal. Wh«j 
cheques are drawn, under authority, an ag^t and 
he |mys them into his own private account, to baiaker 
is put on inquiry. See to case of Morison v, london 
Comty and Westminster Bmk^ under Ite Pro. 

Whem cheques are to be s^ied hy an agent, an 
authority or mandate slmuld be hy the pruK^l 


requesting the banker to honour such cheques, and if 
the agent is to have power to sign when the account is 
overdrawn, the authority should include that power. 
(See MANDAit.) in the case of a limited company, a 
resolution should be passed by the directors as to the 
method in which cheques are to be signed, and a copy 
of the resolution, signed by the chairman, should be 
furnished to the banker along with specimens of the 
authorised signatures. (See Companies.) 

In entering into a contract with anyone purporting 
to act on behalf of a limited liability company it is 
essential to ascertain that the official has the requisite 
authority. In Krediihmik Kmsei v. Schenkers 

Ltd., where bills were drawn by an official of the 
defendants, without authority, it was held that, in the 
absence of evidence that he had ostensible authority 
to draw bills on behalf of the company, the plaintiis 
(who had discounted the bills) were not entitled to 
assume that he had such authority. (See the case under 
Companies.) 

On the death of the principal, any authority given to 
an agent to sign cheques is cancelled. The death of an 
agent docs not prevent a banker paying a cheque signed 
by the agent on the account of his principal, and 
presented for myment after the agent’s death. The 
authority is also deternsmed by the bankruptcy or 
Insanity of the principal. 

The board of directors, council, or other governing 
body of a corporation aggregate may by resolution 
appoint an agent, either generally or in any particular 
case, to ex^utc on behalf of the corporation any 
agreement or other instrument not under seal in relation 
to any matter within the powers of the corporation. 
(Law of Fro|:wrly Act, 1925, Section 74 (2).) 

The following cases show how nescessaiy it is that mi 
agent should, in order to avoid all risk, sign in such a 
manner that there may be no question that he does so 
merely as an agent-— 

In Chapman v. Smethurst, 119091 1 K.B* 73, an action 
was brought on a promissoiy note: “Six months after 
demand I promise to pay to Mrs. N. Chapman the 
sum of £300 for value received, together with 6 per cent 
interest per annum. J. H. Smethurst’s Laundry and 
Dye Works (Limited), J. H. Smethiirst, Managing 
Director.” The words “i. H. Smethurst’s Laundry and 
Dye Works (Limited)” and “Managing Director** were 
placed on to note by means of a rubber stamp. Mr. 
Justice Channel! held that the defendant was personally 
liable on the promissory note, because he had not added 
any words to show that he sigtied merely as the agent 
of to company. On appeal, however, it was held that 
to company could be suwd on the note. 

H]» same iwilt was mdnsd in M. E Eitin Company 
Mted V. Asseistme (1962). 34 DX.R. (2d.) 191, where 
to plaintiff *s claim was u{^n a for 1250 drawn 

upon to London office of a Canadian b^nk, autd bearing 
to prmted naim as drawer of Benson-Wilcox Limited 
with to defendanfs s^nature in witling Immediately 
below. The defendant maintained that his sipatuie 
aj^jeared sotely as signing effiker for Benson%ilcox 
Idi 
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Limited. Evidence given made it clear that the defen- 
dant signed only as a scribe for his company and not in 
his personal capacity, for it established that he was a 
signing officer for the company, that the plaintiff had 
accepted the cheque in payment for goods sold to the 
company, that the plaintiff had accepted many cheques 
so signed in the past in similar transactions and was 
aware that it was a company cheque, that the company 
had an account at the bank in question, but the 
defendant had not, and that the plaintiff had proved 
for the amount of this debt in the company insolvency 
proceedings. As a Dominion case this is of less signifi- 
cance than an English case. 

The Court held that the defendant was not liable. 
The learned judge said that he had no hesitation in 
holding on these facts that it was apparent on the face 
of the document itself that the cheque was given as a 
company cheque and was one upon which the company 
and not the defendant was liable. 

In Landes v, Marcus Sc Davids (1909), 25 T.L.R. 478, 
a cheque was signed by the defendants (directors of 
Marcus & Co., Limited), in favour of the plaintiff, in 
the following way: “B. Marcus, Director.” “S. H. 
Davids, Director,” The space for the secretary’s 
signature was left blank. The name of the company 
was printed only at the top of the cheque. Although the 
directors added words to show their representative 
capacity, it was held that, in signing the cheques, they 
did not indicate that they did so on behalf of the com- 
pany, and that they were personally liable on the cheque. 
(See the case of Eiliott v. Bax-Ironside under Indorse- 
ment.) 

An agent cannot borrow money on behalf of his 
principal unless authorised to do so; and if a banker, 
with knowledge of the e.xtent to which an agent may 
borrow, permits him to exceed his authority, the 
principal will not be liable. (See further under 
Negotiable Instruments.) 

In Uoydv. Grace, Smith Sc Co. (1912), 107 L.T. 531, 
where a fraud was committed by an agent for his own 
benefit, the House of Lords held that the principal is 
liable for the fraud of his agent acting within the scoj^ 
of his authority. Lord Macnaghten, in the course of his 
jud^ent, said: “The only difference, in my opinion, 
between the case where the principal receives the benefit 
of the fraud, and the case where he does not, is that in 
the latter case the principal is liable for the wrong done 
to the person defrauded by his agent acting within the 
scope of his agency; in the former case he is liable on 
that ground and also on the ground that by taking the 
benefit he has adopted the act of his agent.” (See Per 
Fro.) 

As to corrupt transactions with agents, see Preven- 
tion OF Corruption Act. 

As to the banker acting in the capacity of an agent, 
see Banker as Agent. 

AGENT m CHANGE. A licensed broker on the 
Paris Exchange- (See Coulisse.) 

AGIO, The difference in value between a metallic 
money and its nominal paper equivalent when the latter 
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has depreciated. Also used to express the depreciation 
suffered by a gold coin through abrasion. 

AGREEMENT. By the Stamp Act, 1891, the regula- 
tions respecting the stamp duty on agreements are as 
follows — 

Agreement or Contract, accompanied with a deposit. 

See Mortgage, and Section 23 below, and Section 
86 under Mortgage. 

Agreement for a lease or tack, or for any 
letting. 

See Leasehold, and Section 75. 

Agreement for sale of property. See 

Conveyance. 

Agreement or Contract made or entered £ s. d. 
into pursuant to the Highway Acts for or 
relating to the making, maintaining, or 

repairing of highways 6 

Agreement or any Memorandum of an 
Agreement, made in England or Ireland 
under hand only, or made in Scotland 
without any clause of registration, and 
not otherwise specifically charged with 
any duty, whether the same be only 
evidence of a contract, or obligatory upon 
the parties from its being a written 

instrument 6 

Exemptions 

(1) Agreement or memorandum the 
matter whereof is not of the value 
of £5. 

(2) Agreement or memorandum for the 
hire of any labourer, artificer, 
manufacturer, or menial servant. 

(3) Agreement, letter, or memorandum 
made for or relating to the sale of 
any goods, wares, or merchandise. 

[But by the Finance Act, 1907, Sec- 
tion 7, any agreement for or relating 
to the supply of goods on hire, 
whereby the goods in consideration 
of periodical payments will or may 
become the property of the person 
to whom they are supplied, shall be 
charged with stamp duty as an 
agreement, or, if under seal (or in 
Scotland with a clause of registra- 
tion), as a deed, as the case requires.] 

(4) Agreement or memorandum made 
between the master and mariners of 
any ship or vessel for wages on any 
voyage coastwise from port to port 
in the United Kingdom. 

(5) Agreement entered into between a 
landlord and tenant pursuant to 
subsection six of Section eight or 
subsection two of Section twenty 
of the Land Law (Ireland) Act, 1881 . 

(6) Letter of Allotment and Letter of 
Renunciation and Scrip Certificate, 

Scrip or other Document, 
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(7) Agreement for the issue, allotment credit Any applicant must be prepared to adhere to a 

or sale of any stock or marketable fann prog-ammc agreed bet%veen and a farm 

gecuritv management adviser, 

(8) Warrant for goods. AGRICULTURAL CREDII^ SOCIETY. {Sot 

And see Sections 22 and 23, which are as follows—* Credit Basks.) 

“22. The duty of sixpence upon an agreement may AGRICULTURAL CREDITS ACT, 1928, This Act 
be denoted by an adhesive stamp, which is was passed on 3rd August, 1928, and came into force on 

to be cancelled by the person by whom the 1st October, 1928, It does not apply to Scotland or 

agreement is iirst executed. Northern Ireland. 

“23. (i) Every instrument under hand only (not Part I provides for the formation of an Agricultural 
being a promissory note or bill of exchange) Mortgage Corporation (which was registered at 

given upon the occasion of the deposit of Somerset House in November, 1928), to be assisted out 

any share warrant or stock certificate to of public funds, for the purpose of making long-term 

bearer, or foreign or colonial share certifi- loans on mortages of agricultural land, 

cate, or any security for money transfembie Fart II deals with agnculturai short-term credits, and 
by deliveiy, by way of security for any loan, the following are the main provisions - 

shall be deemed to be an agreement, and A farmer may create in favour of a bank a charge, 
shall be charged with duty accordingly. called an agricultural charge, on “the farming stock and 

“(2) Every instrument under hand only (not being other agricultural assets belonging to him as security for 
a promissoiy note or bill of exchange) sums advanced, or to be advanced, to him, or paid or to 

making redeemable or cjualifying a duly be paid on his behalf under any guarantee by the bank 

stamped transfer, intended as a security, of and interest, commis.sion and charges thereon.** 
any registered stock or marketable security. This agricultural charge may be - 

shall be deemed to be an agreement, and A fixed dmrge upon the farming stock and other 
shall be charged with duty accordingly. agricultural assets bslonging to the farmer at the date 

“(3) A release or discharge of any such instrument of the charge as may be specified in the charge (includ- 

shall not be chargeable with any ad mhrem log in the case of live stock any progeny born after 

duty.” the date of the charge, and any agricultural plant 

An agreement under hand, chargeable with a duty of substituted for the plant specified in the charge); or 
sixpence, if not stamped with an adhesive postage stamp A floating charge upon the farming stock and other 

(or stamps) at the time the document is signed, may be agricultural assets from time to time belonging to the 
stamped with an impressed stamp within fourteen days farmer; or 
from its date. Both a fixed and a fioating charge. 

If an agreement is under seal it is chargeable with ad tbe sum secured may be either a specified amount, or 

valorem mortgage duty. (See Mortgaob and Seetbn a filuctimting amount advanced on current account. 

8d (1) (d),) Instead of executing an agreement under For the purposes of the Act— 
seal, a company may (see Section 32, Companies Act, “Farmer*^ means any person who, as tenant or 
1948, under Contracts) appoint an official to sign an owner of an agricultural holding, cultivates it for 
agreement under hand (stamp €d.) on its behalf. When profit. 

given to a bank, the bank should be supplied with a copy “Farming stock” means crops or horticultural 

of the minute authorising the anang^nt. produce, whether growing or severed from the land, 

When a compan^r issues debentures to a bank as and after severance whether subjected to any tr^t- 

security, accompanied by an agreenoent under seal, as ment or process of manufacture or not; live stock, 

the debentures are stamped with ad valorem duty it is including poultry and bees, and the produce and 

the piactice of the stamp to stamp the agreoacient progeny thereof; any other agricultural or horti- 

with a fixed duty of 10s. provided that the date of the cultural produce whether subjected to any treatment 

agreement is the same as, or is subsequent to, tl^ date of or process of manufacture or not; ^ds and manures; 

the debentures. If the date of tl^ agreement is prior to agricultura! vehicles, machinery, and other plant; 

the dab of the debentures the agre^nent must be agricultural tcnant*s fixtures and other agricultural 

stamped 5s. per emt fSturcs which a tenant is by law authorised to remove. 

AGRICULTURAL BANK. (See Credit Banks.) A fixed dmm confers on the bank a right, upon the 

V CREDIT CORPORATION happening of any event specified in the charge as being 

laMxTED. A corporation formed in 1959 tty three an event aufimrising the seizure of the property, to take 
famm* monstoa^istfanirabyprofridinggusaant^ posmsion of the property and* after an interval of five 
to the fatmm* banks. Applications in respect of a wide dear days, to sell the property, 

range pmposes are coi^dered, including the pur- A fixed charge imposes on the farmer an obligation 
ome of seeds, ferti!i 2 oi:s, livestodc and farm m^hinery, to pay to the bank the proceeds of a sale of any of the 

and the erection oi farm buildii^ and othw farm im- propoty or mor^ received in n^pect of “other agi- 
provei^t& Guarantees are availabb m certain culturaf assets** comrised in tl» charge, except as the 
cas^ for bank bans to reptoe extog sources of dmig© otherwise piovides or the bank olherwise allows; 
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also an obligation to pay to the bank any money 
received under any policy of insurance, or by way of 
compensation in respect of any of the property com- 
prised in the charge, except as the bank otherwise 
allows or the charge otherwise provides. 

A floating charge shall have the like effect as if the 
charge had been created by a debenture issued by a 
company. Provided that — 

(а) The charge shall become a j&xed charge upon the 
property comprised in the charge as existing at the date 
of its becoming a fixed charge — 

(1) Upon a receiving order being made against the 
farmer; 

(2) Upon the death of the farmer; 

(3) Upon the dissolution of a partnership (if 
partnership proprty); 

(4) Upon notice in writing to that effect being given 
by the bank on the happening of any event which, by 
virtue of the charge, confers on the bank the right to 
give such notice. 

(б) The farmer, whilst the charge remains a floating 
charge, shaE be subject to the same obligation as in the 
case of a flxed charge to pay to the bank the proceeds of 
sale, etc., received by him: 

Provided that it shall not be necessary for the farmer 
to comply with such obligation if and so far as the 
amount so received Is expended by him in the purchase 
of farming stock which on purchase becomes subject to 
the charge. 

An agricultural charge shall not be deemed to be a bill 
of sale within the meaning of the Bills of Sale Acts, 

An agricultural charge shall be no protection in 
respect of property in the charge which, but for the 
charge, would have been liable to distress for rent, taxes 
or rates. 

An instrument creating an agricultural charge is 
exempt from stamp duty. 

Every agricultural charge must be registered at the 
Land Registry within seven clear days after execution, 
otherwise it shall be void against any person other than 
the farmer. Such registration constitutes notice of the 
charge to all persons. Before taking an agricultural 
charge the result of an official search of the register 
should be obtained, to ascertain whether or no any 
prior charge has been registered. It is not lawful to print 
or publish any list of such charges or of the names of the 
fanners who have created them, but confidential notifi- 
cation, by an association representative of a particular 
trade to its membem trading in the district in which the 
property subject to such charge is situate, of the creation 
of the charge shall not be decuKsd to be publication. 

If, wifli Intent to defraud, a faraier who has created 
an agricultural charge fails to comply with his obliga- 
tions to pay to the bank sums received by him from 
proceeds of sale, in respect of *‘other agricultural assets,” 
or under a policy of insurance or by way of compensa- 
tion, or renK>ves from his holding any property subject 
to the charge, he shall be liable on conviction on indict- 
ment to imprisonment for a term not exceeding three 
years* 


“Section 13. Any farmer being the tenant of an 
agricultural holding shall have the right to 
create an agricultural charge notwithstanding 
any provision in his contract of tenancy to the 
contrary. 

“Section 14. (1) A debenture issued by a society 
registered under the Industrial and Provident 
societies Acts, 1893 to 1928, creating in favour 
of a bank a floating charge on property which is 
fanning stock within the meaning of tfiis Part of 
this Act, may be registered in like manner as an 
agricultural charge, and Section nine of this 
Act shaU apply to such a charge in like manner 
as it applies to an agricultural charge, and the 
charge so registered shall as respects such 
property be vaEd notwithstanding anything 
in the Bills of Sale Acts, 1878 and 1882, and 
and shaU not be deemed to be a bill of sale 
within the meaning of those Acts: 

“Provided that, where any such charge is so registered 
notice thereof signed by the secretary of the 
society shall be sent to the central office 
established under the Friendly Societies Act, 
1896, and registered there. 

“(2) Any such debenture may create a floating charge 
on any fanning stock the property in which is 
vested in the society.” 

AGRICULTURAL CREDITS (SCOTLAND) ACT, 
1929. Part II of this Act appEes to a society registered 
in Scotland under the Industrial and Provident Socie- 
ties Acts, and having for its principal object the provi- 
sion and sale of agricultural requisites to its members 
or the sale of agricultural produce purchased from its 
members. The society may create in favour of a bank 
an agricultural charge as security for sums advanced to 
it or paid on its behalf under any guarantee by the bank. 
The property which may be affected by such a charge 
shaE be the stocks of merchandise belonging to the 
society in pursuance of the objects which it has been 
formed to cany out. The sum secured may be either a 
specified amount or a fluctuating amount advanced on 
current account. Every agricultural charge shall be 
registered under this Act witiiin seven clear days with the 
Assistant Registrar of Friendly Societies for Scotland. 

For Fart I of the Act see Appendix on “Scottish 
Banking,” under Aoricultural Credits (Scotland) 
Act, 1929. 

AGRICULTURAL MORTGAGE CORPORATION 
ACT, 1^9. (See Aoricultural Mortgage Cor- 
poration Limited.) 

AGRICULTURAL MORTGAGE CORPORATION 
LIMITED. This corporation was authorised by the 
Agricultural Credits Act, 1928 The Corporation 
grants mortgages of up to sixty year’s duration to the 
maximum extent of two-thirds of the Corporation’s 
valuation of property. Loans are repayable by half- 
yearly instalments of a flxed amount which include both 
interest and capital repayment. 

The Corporation also grants loans to landowners 
of up to forty years’ duration for improvements to 



AGR] 


DICTIOHARV OF BANKING 


lALL 


agricultural land and buildings. These loans are secured 
by Rent Charges on the land improved. Improvement 
loans require the prior approval of the Ministry of 
Agriculture, Fisheries and Food. (See Lands Improve- 
ment Company.) 

The share capital of this Corporation is held by the 
leading banks, through whom applications for loans 
must be made. State help to the Corporation has taken 
the form of a guarantee fund and annual grants. The 
Agricultural Mortgage Coiporation Act of 1959 
provided for the increase of the guarantee fund from 
£3,500,000 to £5,000,000, and it was exj^ted that this 
increase would raise the maximum possible lending of 
the Corporation from £46,000,000 to £70,000,000. 

AGRICULTURE ACT, 1947. An Act to provide for 
guaranteed prices and assured markets, and to secure 
good estate management and good husbandry. The 
Minister of Agriculture and Fisheries is empowered to 
acquire land by agreement or otherwise, and the 
Agricultural Land Commission is set up to manage such 
land and to advise the Minister generally in respect of 
agricultural land. 

AIR FINANCE LIMITED. A private company 
established in 1953 by three merchant banks and the 
Finance Corporation for Industry Limited, to assist 
manufacturers of aircraft and aero engines to develop 
exports by enabling them to offer extended credit terms 
to suitable overseas customers. 

ALLOCATUR. (Law Latin, it is allowed.) A 
certificate of allowance of costs, given by the taxing 
master at the termination of an action. When there is 
an order to tax costs in any proce^ings, or when a judg- 
ment has been given in favour of one of the parties with 
costs, the allocatur must be obtained before the amount 
of the costs can be added to the Judgment debt and an 
execution levied in respect of them, 

ALLONGE. (Fr., allonge, lengthened.) An allonge 
is a slip of paper attached to a bill of exchange for the 
purpose of receiving indorsements, when the back of 
the bill itself has b^me completely covered by the 
indorsements of the various parties through whose 
hands the bill has passed. In order to prevent an 
allonge being removed from one bill and attached to 
another, it is the pr^ice to write the first indorseimnt 
on the aUongp over the Junction of the two documents, 
so that it be^ on the bill and ends on the allonge. In 
some countries a copy of the bill is used instead of an 
allonge. Se^ion 32, subsection 1, Bfifsof Eschange Act, 
1882, provides that “an indorsement written on an 
allonge, or on a ‘copy’ of a bill issued or negotiated in 
a country where ‘a?pies* are recognised, is deSned to be 
written on the bill itself.’* 

An allonge does not requhe to be sta«q)ed, as it is 
merely a contmuato of a bill whkh Is already stamped. 
(See Bmt of Excuanoe.) 

MJi^TMlNT. An applicant for shares which are 
being isst^ by a company gsmeraliy fills up a printed 
form of application supplied by tire cmrqjatQr, in which 
he requests that the ^iaxes he requires may be allotted 
tohha. At the same time he either sends a ch^ue to the 


company for the deposit which is payable on applica- 
tion, or pays in the amount to the company’s bankers. 
If his application is successful he will. In due course, 
receive a letter of allotment stating the number of 
shares which have been alloted to him, and requesting 
payment of the amount due per share upon allotment. 
(See Application for Shares.) 

An allotment of stock or bearer bonds is often 
payable by instalments. (See Instalment Allotment.) 

With regard to the allotment of share capital of a 
company, the Companies Act, 1948, Section 47, provides 
as follows— 

“(i) Ho allotment shall be made of any share capital 
of a company offered to the public for subscrip- 
tion unless the amount stated in the prospectus 
as the minimum amount which, in the opinion 
of the directors, must be raised by the issue of 
share capital in order to provide for the matters 
specified in paragraph 4 of the Fourth Schedule 
to this Act has been subscribed, and the sum 
payable on application for the amount so 
stated has been paid to and received by the 
company. 

For the purposes of this subsection, a sum 
shall be deemed to have been paid to and 
received by the company if a cheque for that 
sum has been received in good faith by the 
company and the directors of the company 
have no reason for susjKxting that the cheque 
will not be paid. 

“(2) The amount so stated in the prospectus shall 
be reckoned exclusively of any amount payable 
otherwise than in cash, and is in this Act 
referred to as the ’‘minimum subscription/ 

“(3) The amount payable on application on each 
share not shall be less than five per cent of the 
nominal amount of the share. 

“(4) If the conditions aforesaid have not been com- 
plied with on the expiration of forty days after 
the first issue of the prospectus, all money re- 
ceived from applicants for shares shall be 
forthwith repaid to them without interest, and, 
if any such money is not so repaid within 
forty-eight days after the issue of the prospec- 
tus, the directors of the company shall be 
jointljr and severally liable to repay that money 
with interest at the rate of five per centum per 
annum from the expiration of the forty-eighth 
day: 

Ihrovidcd that a director shall not be liable 
if he proves that the default in the repayment of 
the money was not due to any misconduct or 
negligence on his part. 

“(5) Any conditbn requiring or binding any appli- 
cant for shares to waive compliance witii any 
requirement of this Section shall be void. 

“(6) This Section, except subsection (3) thereof, 
shall not apply to any allotment of shares 
subsequent to the first allotment of shares 
offered to the public for subscription/’ 
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When a company limited by shares, or a company 
limited by guarantee and having a share capital, makes 
any allotment, the company must, within one month 
thereafter, file with the Registrar of Companies a return 
of the allotments in accordance with Section 52 of the 
Act. (See Companies, Letter of Allotment, Pros- 
pectus.) 

ALLOTMENT LETTER. (See Letter of Allot- 
ment.) 

ALLOTMENT NOTE. A note in an approved form 
signed by a seaman authorising the master of the ship to 
pay his wages to a near relative, or to a savings bank. 
Previously the amount was limited to one-half of the 
wages, and the payment did not commence till the 
expiration of one month from the date of the agreement 
with the crew, the payments thereafter being at intervals 
of one month ; but by the Merchant Shipping (Seamen’s 
Allotment) Act, 1911, it is enacted that by agreement 
with the master an allotment note may be granted to a 
seaman providing for— • 

(a) payment of a greater sum than one-half of the 
wages; 

{b) payment at a period earlier than one month 
from the date of the agreement with the crew 
and at intervals more frequent than one month. 

If an officer or a man who had authorised the pay- 
ment of part of his wages in the above manner were to 
leave the ship at a foreign port, having drawn all he was 
entitled to, the allotment note would, of course, be void. 

ALLOTTEE. The person to whom shares in a 
company are allotted in response to an application for 
shares. 

ALLOY. (From the French ck hi, Latin ad legem, 
according to law.) 

Gold and silver in the pure state are too soft to be 
used for coins, and therefore they are mixed with 
another metal, copper, called the alloy, in order to 
impart the requisite amount of hardness. 

The light yellow colour of certain Australian sover- 
eigns is due to the alloy being silver. 

The standard fineness of gold coins is eleven-twelfths 
fine gold, one-twelfth alloy (copper). Silver coins 
contained thirty-seven-fortieths fine silver and three- 
fortieths alloy (copper), until the Coinage Act, 1920, 
when their content was changed to one-half fine silver, 
one-half alloy, the composition being 500 parts silver, 
400 parts copper, and 100 parts nickel. The Coinage 
Act, 1946, replaced silver coins by cupro-nfckcl coins 
containing three-quarter copper and one-quarter nickel 
Bronze coins are a mixed metal compost of copper, 
tin, and zinc. (See Coinage.) 

ALTERATIONS. Where alterations are necessary 
in any of the books of a bank, they should be made 
carefully, the wrong entiy being neatly ruled through, 
and the correct one written above or below it. Errors 
are not to be put right merely by the fresh figures being 
thickly written upon the top of the old on^. Some 
banks require that alterations in kxigen and other 
important books be made in red ink. If a ledger cntiy 
has been posted into a wrong account, it is customary. 


when rectifying the mistake, to quote the folio of the 
correct account. 

Bankers do not, as a rule, issue a deposit receipt, or 
draft, showing any alteration in an important part. 
Where a mistake has been made in drawing such a 
document, it is considered desirable to have a fresh one 
written, rather than to issue one to the public showing 
evidence of carelessness or inaccuracy. 

Similarly, a mistake on a customer’s machined 
statement may be corrected by “remaking” the state- 
ment before it is sent to the customer. 

All material alterations in a bill must be initialed or 
signed by aU the parties liable on the bill, and all altera- 
tions in a cheque must be confirmed by the drawer. It is 
not sufficient, in the case of a limited company’s cheque, 
if a material alteration is initialed only by the secretary, 
unless, of course, the banker has authority to accept the 
signature of the secretaiy alone. 

Owing to the facility with which many initials may be 
forged, it is recommended that material alterations 
should be confirmed by full signatures and not merely 
by initials. 

With regard to alterations in a bill of exchange. 
Section 64 of the Bills of Exchange Act, 1882, enacts — 

“(1) Where a bill or acceptance is materiaUy altered 
without the assent of all parties liable on the 
bill, the bill is avoided except as against a party 
who has himself made, authorised, or assented 
to the alteration, and subsequent indorsers; 

“Provided that, 

“Where a bill has been materially altered, but the 
alteration is not apparent, and the bill is in the 
hands of a holder in due course, such holder 
may avail himself of the bill as if it had not 
been altered, and may enforce payment of it 
according to its original tenor. 

“(2) In particular the following alterations are 
material, namely, any alteration of the date, 
the sum payable, the time of payment, the 
place of payment, and, where a bill has been 
accepted generally, the addition of a place of 
payment without the acceptor’s assent.” 

By Section 78— “A crossing authorised by this Act is 
a material part of the cheque; it shall not be lawful for 
any person to obliterate or, except as authorised by this 
Act, to add to or alter the crossing.” 

The alterations authorised by the BiUs of Exchange 
Act, 1882, are— - 

Any holder may convert a blank indorsement into a 
special indorsement (Section 34, (4)). 

Where a cheque is uncrossed, the holder may cross it 
generally or specially (Section 77). 

Where crossed generally, the holder may cross it 
specially (Section 77). 

Where crossed generally or specially, the holder may 
add the words “not negotiable” (Section 77). 

Where crossed specially, a banker to whom it is 
crossed may cross it specially to another banker for 
collection (Section 77). 

Where an uncross^ cheque, or a cheque crossed 
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generally, is sent to a banker for collection, he may cro^ 
it specially to himself (Section 77). 

Where a bill payable at a jSxed pericd after date is 
issued undated, or an acceptance of a bill payable at a 
fixed period after sight is undated, any holder may insert 
the true date (Section 12). 

As to cancellation of a crossing, Opening a 
Crossing. 

A cheque which is payable to ‘^bearer may be 
altered by the payee to ‘"'order,’* but an alteration of a 
cheque from “order” to “bearer” must be initialed by 
all the drawers, and of a bill by all parties liable thereon. 
In Aldom v. CornmUimZ), L.R. 3 Q.B. 573, where no 
time of payment was stated on a bill, it was held that 
the words “on demand” could be inserted. (How 
covered by the Bills of Exchange Act, 1882, Section 

lOdXI^).) ^ ^ ^ , 

Various protections have b^n devised in order to 
prevent, or to make difficult, the fraudulent alteration 
of a cheque. Words such as “under one hundred 
pounds” or “not exceeding one hundr^ pounds” are 
often written across, or stamped upon, a cheque; or 
the cheque may be perforated with those words.* 

The body of a cheque may also be tinted, or printed 
over with words or a design to show more readily if an 
erasure takes place, and the paper may be made with a 
“fugitive” surface, that is, a paper which loses its 
surface if any attempt is made to rub out what is 
writteai thereon. Cheque paper is also specially pre- 
pared to prevent chenucals being used to effect an 
alteration. 

As to the various points to be observed when drawing 
a cheque, see Drawing a Cheque. 

The following case illustrates the importance of 
seeing that any matemi alteration in a cheque is 
initialed by all the persons by whom the cheque is 
drawn. 

In the Kepitigalla Rubber Estaies Ldmited v. The 
Nathnd Bank of InMa Limited^ {19091 2 K.B. 1010, the 
pkintilfs had given the defendants a written authority 
to honour cl^ues drawn by two directors and the 
secretary. A cheque for £150 was altered from “order” 
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to “bearer” and initialed by the secretary, and the ini- 
tials of one of the directors were forged by means of a 
rubber stamp. The other director signed the cheque, 
but did not initial the alteration. Mr. Justice Bray said: 
“With regard to the payment of the cheque for £150, 
where Mr. Lauder had not initialed the alteration from 
‘order’ to ‘bearer/ the accountants stated that it was 
usual for bankers to pay if two out of the three initialed 
the alteration. It seemed to me, however, that they 
would do this at their own risk; if Mr. Lauder never 
initiaied or authorised the alteration the payment of the 
cheque by the bank would not be authorised.” 

In Smicheiie LuL v. hmdmt Cmmv IVesimimter Sc 
Parras Bank Ltd, tl920;, 3C> T.L.R. 195, a cheque “Fay 
self or order” was signed for the Skmchettc Company by 
two directors, Frank Matthews and another. The 
cheque went through Mr. Matthews’s account and was 
forwarded by the defendant bank for collection. The 
cheque was returned and sent back to Mr, Matthews 
to be put in order. When it came back for colicclion it 
was altered to read “Pay sell; F. Matthews, or order.” 
The addition of the words “F. Matthews” was in that 
person’s writing and was not authenticated by the 
initials of the other signing director. Mr. Justice Greer 
in his judgment said that when the cheque came to the 
defendant bank if they thought about it at all they 
would have seen that it was an alteration of a cheque 
which was payable only to the order of the company 
Itself, into a cheque payable to the order of F. Matthews, 
one of the directors who had signed it, without appar- 
ently the concurrence of the other director. The defen- 
dant bank were negligent in cashing that cheque without 
making any inquiries to see whether or not the other 
bank or company w’ere willing that the cheque should 
be placed to the credit of Mr, Matthew's’s account. 
(Other points In this case arc referred to under Coluect- 
ihg Banker, CoNVERStoN.) 

In Yomg V. Grate (1827), 4 Bing. 253, the amount of 
a cheque drawn by the plaintiff had been fraudulently 
increased after the cheque had been signed. An arbi- 
trator found that the plaintiff had been negligent in 
causing his cheque to iSs handed to his clerk in such a 


* The foliowmg ingenious device to prevent alterations in the amount of a cheque is printed at the left-hand side of a 
certain form of cheque. 
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state that he could, by the mere insertion of words, 
make it appear to be a cheque for the larger sum. It 
was held by the Court of Common Pleas that the de- 
fendants, the plaintiff’s bankers, were not liable for the 
loss sustained by the plaintiff. 

In London Joint Stock Bank Ltd, v. Macmillan and 
Arthur, [1918] A.C. Ill, the respondents had a confi- 
dential clerk to whom was entrusted the duty of filling in 
cheques for signature. The clerk presented to Mr. 
Arthur for signature a bearer cheque for petty cash. 
There were no words at all in the space left for words, 
and in the space for figures there appeared the figures 
2-0-0. The clerk having obtained Mr. Arthur’s signa- 
ture to the cheque in this condition, added the words 
“One hundred and twenty pounds” in the space left for 
words and the figures 1 and 0 on either side of the 
figure 2. [This was an appeal by the bank to the House 
of Lords from an order of the Court of Appeal, [1917] 
2 K.B. 439, which affirmed a judgment of Sankey, J., 
[1917] 1 K.B, 363, who decided that Macmillan and 
Arthur were not guilty of any negligence which misled 
the bank.] 

The Lord Chancellor, in the course of his judgment, 
said: “The relation between banker and customer is 
that of debtor and creditor, with a superadded obliga- 
tion on the part of the banker to honour the customer’s 
cheques if the account is in credit. A cheque drawn by 
a customer is in point of law a mandate to the banker 
to pay the amount according to the tenor of the cheque. 
It is beyond dispute that the customer is bound to 
exercise reasonable care in drawing the cheque to 
prevent the banker being misled. If he draws the cheque 
in a manner which facilitates fraud, he is guilty of a 
breach of duty as between himself and the banker, and 
he will be responsible to the banker for any loss sus- 
tained by the banker as a natural and direct consequence 
of this breach of duty,” “The question whether there 
was negligence as between banker and customer is a 
uestion of fact in each particular case, and can be 
ecided only on a view of the cheque as issued by the 
drawer, with the help of any evidence available as to the 
course of dealings between the parties or otherwise.” 
“If Yomg V. Grote is right, the Judgment now appealed 
from is wrong. In my opinion, the decision in Young v. 
Grote is sound in principle and supported by a great 
preponderance of authority, and must be treated as 
good law.” “In the present case, the customer neglected 
ail precautions. He siped the cheque, leaving blank 
the space where the amount should have been stated in 
words, and, where it should have been stated in figures, 
there was only the figure *2* with blank spaces on cither 
side of It. In my judgment, there was a clear breach of 
the duty which the emtomsr owed to the banker.” “No 
one can foe certain of preventing forgery, but it is a 
veiy simple thing in drawing a cheque to take reasonable 
and ordinary precautions ajgainst lorpry. If, owing to 
the neglect of such precautions, it is put into the power 
of any dishomsst i^rson to increase the amount by 
forgery, the custon^r must bear the loss as between 
himself and the banker. But, further. It is well settled 


law that if a customer sips a cheque in blank and leaves 
it to a clerk or other person to fill it up, he is bound by 
the instrument as filled up by the agent.” “For all prac- 
tical purposes, the cheque was in blank, as the figure ‘2’ 
in its isolated position afforded no security whatever 
against a fraudulent increase.” “For these reasons I 
tflnk that judgment should be entered for the bank.” 

Viscount Haldane, in the course of his judgment, said : 
“The obligation of the customer to avoid negligence 
was, I think, well expressed by Kennedy, J., in Lewes 
Sanitary Steam Laundry Co, v, Barclay (190©, 95 L.T. 
444, when that very accomplished judge defined it as 
including ‘a duty to be careful not to facilitate any 
fraud which, when it has been perpetrated, is seen to 
have in fact flowed in natural and uninterrupted se- 
quence from the negligent act.’ The limitation of the 
liability to that which flows directly from the act 
established as negligent was obviously introduced by 
Kennedy, J., because of what has been repeatedly laid 
down in the decided cases as essential, that the negli- 
gence should be of such a kind that the loss has resulted 
from it and not from some intervening cause, which, 
although it was able to produce its effect because of 
what the customer had previously done or omitted to 
do, was not itself brought into existence as the immedi- 
ate and natural outcome of his action. Thus a man may 
be imprudent in leaving his cheque book and pass book 
in the hands of his clerk, who is thereby enabled to 
forge a cheque. But he is not liable for this reason, 
that the direct and real cause of the loss is the interven- 
tion of an act of wickedness on the part of the clerk 
which the law does not call on him to anticipate in the 
absence of obvious ground for suspicion.” Viscount 
Haldane held that it was immediately due to the action 
of the respondents, and not to any other cause, that the 
clerk was able to make additions to the cheque; and “I 
am of the opinion that in putting as much as they did 
within his power, they took the risk of failure in the 
discharge of their duty to the bank of which they were 
customers. It follows that they cannot now recover the 
amount of a loss which was due to their own negligence.” 

Two decisions from the Ceylon Law Reports carry 
this line of law a stage further. The facts which pve 
rise to these actions were as follows. K- was a customer 
of the Mercantile Bank of India. He could not write in 
English, except to sign his name. His clerk prepared 
for his signature two cheques, both crossed “Not 
Negotiable,” the first payable to “Messrs Y. P. W. or 
order,” for Rupees 93.50; and the second payable to 
“Mr. H. L. P. or order,” for Rupees 43.85. K. signed 
both ch^ues as drawer, whereupon his clerk fraudu- 
lently raised the amounts, both in words and figures, to 
Rupe^ 9,000.50 and Rupees 4,(K)0.85 respectively, 
subsequently paying both into his newly-opened account 
with the Bank of Ceylon, Both cheques were duly 
presented and paid. K. then brought two actions: one 
against his own bank and the other against the collect- 
ing bank. 

In KulatlUeke v. Mercantile Bank of India (1959), 
59 Ceylon RL.R, 190, the plaintiff claimed the amounts 



DICTIONARY OF BANKING 


[ALT 


ALT] 

of the two cheques debited to his account on the grounds 
that the bank had debited them wrongfuMy, unlawfully 
and without authority. The law on this subject is 
substantially the same in both England and Ceylon, 
and the judge found no difhcuity in applying the 
principles of the Macmillan case, holding that the plain- 
tiff had been negligent in the drawing of the cheques in 
that he had failed to notice that his clerk had left spaces 
in the appropriate places so that he could later raise 
the amounts without calling attention to the alterations. 
The plaintiff could not rely on his ignorance of the 
English language to excuse his omission. The altera- 
tions could not have been detected with the exercise of 
ordinary diligence, and so the paying bank was ex- 
onerated of contributory negligence. This action there- 
fore failed. 

In Bank of Ceylon v, KulatiUeke (1959), 59 Ceylon 
N.L.R. 188, the position of the collecting bank was 
examined. The plaintiff sued for conversion and the 
bank in defence relied firstly on the negli^nce of the 
drawer in the issue of the cheques and secondly on the 
protection of Section 82 of the Bills of Exchange Ordi- 
nance, That section protects a coHecting bank which, in 
good faith and without negligisnce, receives payment of 
a crossed cheque for a customer who has no title or a 
defective title to it. This protection is the same as that 
given by Section 82, Bills of Exchange Act, 1882, before 
its repeal by the Cheques Act, 1957. 

With regard to the first ground of defence it was 
held that it must fail because there was no contractual 
relationship between the plaintiff and the collecting 
bank from which any duty to take care could spring. 

With regard to the second ground of defence, the 
collecting bank was held to have acted without negli- 
gence at all material times. Ah usual precautions had 
been taken on the opening of the account. The bank 
were unaware that they were collecting for the account 
of a servant cheques drawn by his employer in favour of 
third parties, because their customer had d<^ribcd 
himself, ’udien opening his account, as a “landed pro- 
prietor and trader.” 

Nevertheless, the decision was given against the bank 
on the grounds that the protection given by Section 82 
applied to cheques. An instrument whkh had been 
fraudulently altered as in the present case was invalid 
and not therefore a cheque for the purposes of Section 
82. {See Section 64, si^ra,) 

This appears to be a new interpretation of the law 
which has, of course, merely persuasive infiuence in this 
country. The decision is criticised in Paget, Vlth Edn. at 
page 387; in particular, the right is doubted of the 
drawer to bring an action on an instnment that he 
repudiates. Because of adverse judicial comment the 
value of Slir^sby v. Westminster (No. 2), {19311 
2 KJB. 583, a decision to somewhat similar is 
ri^rded as soinewhat open to doubt (SeeCoLLBcnm 
Bawbr.) 

In AMpM Bank v. Edwards (1882), 26 Sol J. 360, 
where the amount of a bill beai frimdutotiy 
altered by a boldbr, having been Mt in drawing 


the bill, which enabled this to be done. Lord Justice 
Baggallay said: “It seems to me impossible to say that 
there was any duty on the part of the acceptor of the 
bill towards the party who might subsequently become 
the holder of the bill so to criticise, and so to examine 
the bill before he signed, as to put it out of the possi- 
bility of any addiiional words being afterwards inserted 
in it.” The case was cited with approval in the case of 
Schoijteld V. Earl of Londesb&rough (1896), 75 L.T. 254; 
[1896] A.C. 514, where it was held that the acceptor 
of a bill of exchange is not under a duty to take pre- 
cautions against fraudulent alterations an the bill after 
acceptance. In referring to this case (in London Joint 
Stock Bank Ltd. v, Macmilkm md Arthm% the Lord 
Chancellor said: “The decision of the House of Lords 
in the Schoheid case proceeded on the ground that the 
duty which Young v. Crote atllrmed to exist as between 
banker and customer had no relation to any supposed 
duly on the part of the acceptor of a bill of exchange to 
those Into whose possession the bill might pass. The 
decision of the House of Lords cltH:s not infringe upon 
the authority of Young v, Gmh\ On the contrary, 1 
think it recognises it.” 

If a customer has not been negligent in drawing a 
cheque and the amount has been fraudulently increased, 
the loss will fall upon the banker who has paid the 
cheque. 

Where a solicitor prepared a cheque for the signatures 
of trustees, making it payable to “John Prusi & Co.,” 
and after receiving the cheque duly signed, added to the 
payee’s name “per Cumberbirch Sl Potts,” it was held 
that this unauthorised addition was a material alteration 
voiding the cheque. The signing of the cheque by the 
trustees with a space after the payee’s name was not 
negligence and the drawee bank was liable. iSUngsby 
md Others v. District Bmk Ltd., (1932} 1 K.B. 544.) 

Material alterations in a deed made before execution 
should be initialed by ail parties and, preferably, 
mentioned in the attestation clause. In the absence of 
contrary evidence, alterations made in a deed are 
presumed to have been made before execution, and in 
a will after execution. 

(See also Material AiixaATfON.) 

ALTERNATE DIRECTORS. If the articles of 
association of a company permit, a director can nomi- 
nate an alternate or substitute director, who can act 
when his principal is absent, but his acts done within the 
scope of his authority arc binding on the company. 
Unless provided by the articles, an alternate director 
cannot look to the company for his fees, which are the 
wspomibility of his principal. 

Particulars of altcrtiate directors must be included in 
the annua! return to Companies House, 

ALTERNATIVE DEAWM- An order addressed to 
two drawees in the alternative, or to two or more 
drawees in succession, Is not a bill of exchange, (See 
Drawee.) 

ALTERNATIVE PAYEE. A bill of exchau]^ may be 
made payable in the alternative to oms of two, or one or 
some of several payefi«. (See Payee.) 
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amalgamations. (See Bank Amalgamations.) 

See provisions of the Companies Act, 1948 (Section 
209), regarding amalgamations under Arrangement 
WITH Creditors. 

AMERICAN SHARE CERTIFICATES* One type 
of these certificates partakes of the nature of a registered 
holding and also of a bearer security. On the face is 
given the name of the registered holder of the shares 
and on the back is supplied a blank form of transfer, 
which, when signed by the registered holder, makes the 
certificate transferable by deHvety like a bearer bond. 
The registered holder, however, is the person to whom 
the company sends the dividends, and the owner of the 
certificate (unless he gets registered himself) must apply 
to him for the dividend, producing the certificate to 
show that he is entitled to it* If, as is often the case, the 
registered holder is a well-known London firm, the 
application for the dividend may be easily made, but if 
the registered holder is not well known there may be 
considerable trouble in finding him. In some cases a 
commission is charged by the registered holder for 
receiving and paying over the dividend to the owner of 
the certificate. A note of the payment of each dividend 
is stamped on the back of the certificate, (See Marking 
Names.) 

These certificates differ from a bearer bond, in that a 
bearer bond is a ‘*negotiabIe instrument,” which a 
certificate of this description is not, and therefore they 
do not give to the owner any better title than the 
previous owner had. In practice, however, they pass 
from one person to another by mere delivery. Such 
certificates deposited with a bank appear to be good 
security unless the banker has been placed on imfuiry. 
(See Fulkr v. Qlyn, {1914| 2 K.B, 168.) 

Trouble may arise to the unregistered owner owing 
to the death of the registered private holder, or to the 
company requiring verification of the transferor’s 
signature on the form of transfer. It is also possible 
for a charge to be registered on the company’s books 
against the shares. To avoid trouble, a purchaser 
s&)uld have the shares registered in his own name. 
Owing to the fact that “American” shares in the names 
of limited liability companies, corporations, societies, 
or institutions constitute bad delivery, the Stock Ex- 
change Committw made a rule in January, 1931, as 
follows— 

*The Committee for General Purposes have ruled 
that ‘Ajmerican’ shares in the names of limited liability 
companies, corporations, societies, or institutions will 
be a bad delivery after Friday, 6th March, unless each 
asrtificale is stamped with the signexi guamntee of the 
limited liability company, coiporation, society, or 
institution In whose mtm the shares are registered, 
to the effect that all necessary papers have fo^n filed 
with the registrar and/or transfer agent to ensure 
transfer,” 

Ihis rule makes the companies or carpomtlons res- 
ponsible for delivering to a buyer shares which will be 
accepted as good delivery in Hew York and/or Mon- 
treal. 

29 


When the certificates are lodged as security the bank’s 
usual memorandum of deposit should be signed by the 
customer. 

When such certificates are purchased or taken as 
security, they should be indorsed by the registered 
holder, otherwise, in the event of his death, there would 
be considerable delay and expense in sending proof of 
death to America. 

If the indorsement on a certificate should prove to be 
a forgery, the banker holding it would not have any 
title to die shares. It is therefore necessary, when 
taking such certificates, to inquire as to the genuineness 
of the indorsements, particularly when the name of the 
registered holder is not a weU-known one. Brokers 
often guarantee the indorsements of private persons 
when the shares are sold. 

The stamp duty on the certificates when negotiated in 
this country is sixpence for each £25 or part of £25 
nominal value, unless the certificate is of No Par 
Value, in which case no duty can be assessed. 

The following is the wording on a certificate of this 
nature — 

“This certifies that John Brown is the owner of ten 
paid shares of the Capital Stock of the 
Company of one hundred dollars each, transferable 
only on the books of the company in person or by 
Attorney, and upon the surrender of this certificate. 

“This certificate shall not become valid until counter- 
signed by the transfer agent and also by the registrar of 
transfers.” 

On the back there appears the following; 

“For value received have bargained, sold, 

assigned, and transferred, and by these presents do 
bargain, sell, assign, and transfer unto 

shares of the Capital Stock of the 
Company mentioned in the within certificate, and 
do hereby constitute and appoint 
true and lawful Attorney, irrevocable, 
for and in name and stead, but 

to use to sell, assign, transfer, and set over 

all or any part of the said Stock, and for that purpose 
to make and execute all necessary acts of assignment 
and tninsfer, and one or more persons to substitute 
with like full power. 

“Dated 19 

“John Brown. 

“Signed and acknowledged in 

presence of 

“The witness must state his address and occupation. 
The Company reserves the right of requiring further 
identification of the transferor’s signature. 

“iVbnce.— The signature to this assignment must 
correspond with the name as written upon the face of 
the certificate, in every particular, without alteration or 
enlargcn^nt, or any change whatever.” (See Certifi- 
cate OF Subscription, Stock Trust Certificate.) 

AMORTISATION OR AMORHSEMENT* The 
redemption of loans or bonds by annual payments from 
a sinking fund. The sinking fund is built up for the 
purpose of redeeming annually such an amount of 
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bonds as are due to be paid off, along with the interest 
on outstanding bonds. 

An amortisation table is printed on certain bonds 
which are repayable in this manner, showing what 
amoimt is redeemable each year. 

AMOUNT OF BILL OR CHEQUE. The amount 
must be *‘a sum certain in money.’^ The amount is 
usually in words, in the body of a cheque, and, at the 
bottom left-hand corner, in figures. In bills the figures 
are usually at the top left-hand corner. If the amount 
includes a halfpenny, the halfpenny is disregarded. 

The Bills of Exchange Act, 1882, does not specifically 
say that the amount must be stated in words, and it 
would therefore appear that a banker could not legally 
refuse payment of a cheque where the sum was ex- 
pressed in figures only, instead of in words and figures. 
It is the practice, however, to return a cheque for 
completion when the amoimt Is not in words. If the 
amount is in words only, it is customary to pay the 
cheque. 

In drawing cheques, drafts, etc,, the words of the 
amount should be written closely together, so as to 
prevent any possibility of an alteiation, and the 
figures should be commenced close to the £, the space 
between the pounds and the shillings being filled with a 
line. Plain, large and heavy figures help to prevent 
fraudulent alterations. 

Large companies which issue many cheques may have 
their cheques printed to include the phrase ^‘For 
shillings and pence see figures,” The cheques are then 
made out in round amounts of pounds only in words, 
the amounts being quoted in full only in figures. A 
suitable indemnity should be taken by the jpaying 
bank from their customer before this practice is per- 
mitted. It is, of course, always open to the banker and 
custonwr to make what arrangement they wish in this 
connection. 

If a cheque is drawn as “Ten six shillmgs and eight 
pence,” and the amount in figures clearly £10 6s. 8d., it 
is not usual to return the cheqi» merely because the 
word “pounds” has been omitted, if it is apparently 
only a clerical error. 

With regard to the sum payable by a bill of exchange, 
see Section 9, Bills of Exchange Act, 1882, and the case 
of Cohn V, Boulken (under Bitt of Exchange) where 
the practice of bankers is referred to with respect to 
cheques drawn in England on an En^lsh bank in 
French currency. 

Where a bill in foreign currency is drawn out of but 
payable in tlie United Kingdom, see Section 72 (4), 
under Forhon Bex. (See Ai-teiutsons, “Amounts 
Difto.”) 

“AMK)l]NIS DIFFER.’* If the amount In words on 
a dbeqi© or bifi differs from the amoimt in %ires, the 
dieque or bfil is usually returned unpaid by the ban- 
ker, with the mmm “amount difer,” or mm 
sinfilar wor^ Some bankers, however, pay the lesser 
amount. 

In practice a banker mrdy pays the amoimt in words 
^ it the ki^r mmm% although by the BMte of 


Exchange Act, 1882, Section 9 |2|, “where the sum 
payable is expressed in words and also in figures, and 
there is a discrepancy between the two, the sum denoted 
by the words is the amount payable.” Most persons 
in dealing with cheques and bills look only at the 
figures and not at the words. Were a drawee to accept a 
bill on which the amount in figures is stated as £50, and 
he took that as the amount of the bill when accepting it, 
not noticing that the words stated the amount as “Five 
hundred pounds,” no banker would be inclined to pay 
the amount in words, unless authorised by the acceptor 
to do so. 

For cheques having the pounds only in words and 
bearing the printed instruction “For shillings and 
pence see figures,” see Amount of Bill or Cheque 
(snpm), 

“AND REDUCED.” Where the share capital of a 
company has been reduced, the court may, if it think.s 
proper so to do, direct that the words “and reduced” 
be added to the name of the company, after the word 
“limited ” until such date u% the Court may fix. The 
object of the words is to give notice to anyone who may 
be giving credit to the company on the strength of the 
capital stated in the memorandum of association, (See 
Reduction of Share Caphal.) 

ANNUAL GENERAL MEETING. A general 
meeting of every company shall be held once at the 
least in every calendar year, and not more than fifteen 
months after the last preceding general meeting. (See 
Section 131 of the Companies Act, 1948, under heading 
Mektihos.) 

The usual business at the annual meeting of share- 
holders is; reading the notice convening the meeting, 
reading the auditor’s report, adapting the directors' 
report and balance sheet, sanctioning a dividend, elect- 
ing directors in place of those retiring by rotation, and 
appointing the auditors. 

ANNUAL RETURN. By Sortion 21 of the Bank 
Charter Act, every banker in England and Wales 
must, on the 1st day of Januaiy in each year, or within 
fifteen days thereafter, make a return to the Com- 
missioners of Stamps and Taxes (now Inland Revenue) 
of his name, residence, and occupation, or, in the case 
of a company or partnership, of the name, residence, 
and oarupation of every member and also the name of 
the firm under which such banker or company carries 
on business, if a banker or company omits or refuses 
to make such return within the fifteen days mentioiKd, 
or shall wilfully make other than a true return, every 
one so ofifending shall forfeit the sum of £50. 

By the same Section the Commissioners had to 
publish a copy of the return in certain newspapers, but, 
tty Section 57 of 43 dt 44 Vkt. c. 20, It shall not be 
obligatory on the Ckmimissionens to publish In any 
my return made to them by any banking 
comfkny, whieh Is duly r^tered under the provisions 
or6 CSeo. IV, c. 42, 7 Geo. IV, c, 46, 7 Geo. IV, c. 67, and 
the Coomanks Acts or any of thorn. 

The above return Is not required from banking 
companies legisteied under the Compani^ Acts, but 
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in place of it an annual Return must be sent to the 
Registrar of Companies. 

The provisions of the Companies Act, 1948, with 
regard to the annual return are — 

Every company having a share capital shall once at 
least in every year send to the registrar of companies a 
return (called the “Annual Return’*) of all persons, who, 
on the fourteenth day after the first ordinary general 
meeting in the year, are members of the company, and 
of all persons who have ceased to be members since the 
date of the last return. The return must state the names, 
addresses, and occupations of all the past and present 
members therein mentioned, and the number of shares 
held by each of the existing members at the date of the 
return, specifying shares transferred since the date of 
the last return and the dates of registration of the 
transfers, and must contain a summary specifying 
various particulars regarding the shares. A banking 
company must add to the return a statement of the 
several places where it carries on business. 

The return must be completed within fourteen days 
after the fourteenth day, above mentioned, and for- 
warded forthwith to the Registrar. 

The return for the Registrar must be written upon 
special forms for the purpose, and be impressed with a 
five-shilling fee stamp. (See Companies.) 

ANNUITANT. A person who is in the receipt of an 
annuity. 

ANNUITY. (From amms, a year.) A sum of 
money paid yearly, or it may be by quarterly or half- 
yearly payments. A life annuity is payable only during 
a person’s lifetime; a perpetual annuity is payable in 
perpetuity. A deferred annuity is one which docs not 
take effect till after a certain period, whereas an 
immediate annuity begins at once. A terminable 
annuity ceases at a certain fixed time, or at detith. (See 
Terminable Asmm.) 

An annuity may be created by will, or during the 
lifetime of the donor. Annuities may be purchased 
from the Government or an insurance office. A person 
who has no one dependent upon him sometimes sinks 
his capital in the purchase of an annuity, which will 
produce a better income than if he lent or invested the 
money. An annual payment received from land is 
strictly speaking a rent or a rentcharge although often 
referred to as an annuity. 

Consols are really pcipetual annuities, though it is 
customaiy to refer to Consols as stock, and to the half- 
yearly payments as dividends. 

Where annuities am paid direct to a bank for credit 
of the annuitant’s account, imynincc companies often 
require a certifK^te from the bank, or some responsible 
person, that the annuitant k itiil alive. 

The following is a form of an Insurance company’s 
annuity receipt-* 

Insurance Compaw 

Annuity Receipt Deposit £ 

No. Annuity £ 

Received from this day of 

19 the sum of pounds, being 

31 


the purchase money for an annuity of on the 

life of himself. 

I Directors. 

, Secretary. 

By the Stamp Act, 1891 — 

AS^Nuixy, conveyance in consideration of. (See 

Conveyance, and Section 56 in the Act.) 

Purchase of. (See Conveyance, and Section 60 in 
the Act.) 

Creation of, by way of security. (See Mortgage, 
etc., and Section 87.) 

Instruments relating to, upon any other occasion. 
(See Bond, Covenant, etc.) 

ANSWERS. When a bill or cheque, for any reason, 
IS returned unpaid, the answer given by the banker, as 
the reason of its return, must not be at variance with the 
actual fact. The answer is usually written upon the bill 
or cheque. There is no legal obligation to give a written 
answer on an unpaid cheque, but if presented under 
Clearing House Rules, it must bear a written reason for 
non-payment. There is a danger in not putting a written 
answer on a cheque presented over the counter, for a 
subsequent holder would not know of its dishonour. A 
banker might be held liable in damages if he returned a 
cheque marked “Refer to drawer” when the correct 
answer should have been “Post-dated,” or “Figures and 
words differ,” or some similar answer. 

It should be noted that a careless use of an abbrevi- 
ated answer may render a banker liable. In an action 
on a returned bill which had been marked “N.A.,” it 
was suggested that those letters meant “No assets” or 
“No account,” as well as “No advice,” which was the 
answer the banker intended to give. 

The Committee of the Bankers’ Clearing House, 
having observed that answers on unpaid cheques and 
bills are frequently indicated by initials which in some 
cases would convey little meaning to a bank’s customer 
and are not always intelligible to the collecting bank, 
resolved that from 15th October, 1928, the general rule 
with regard to answers on returns be altered to read as 
follows— 

“No return can be received without an answer in 
writing on the return why payment is refused, such 
answer in every case to be written in words without 
abbreviation and not indicated by initials.” 

A banker is sometimes able to get a technical mistake 
in a cheque corrected by the drawer, and where this can 
be conveniently done it is much better than returning 
the cheque. 

Where there are not sufficient funds to meet a 
cheque, and there is also a technical irregularity in it, 
when the cheque is returned, the answer given often 
refers only to the irregularity and not to the want of 
funds, particularly if it is expected that by the time the 
irregularity has been put right the banker will be in a 
position to {my it 

The words “Will pay on banker’s confirmation” are 
occasionally add«l to an answer, when the sole reason 
fbr the return of the cheque is a technical one, such as 
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“Indorsement irregular.” If the drawer dies before the 
cheque arrives back, or the account changes so bs not 
to admit of the cheque being debited, the banker is not 
liable, by reason of the words used, to pay the cheque. 
The words have reference only to the technical irregu- 
larity and not to the payment of the amount. 

With regard to the answer to be given when a wire is 
received asking if a certain cheque will be paid, see 
“Advise Fate.” 

The following are some of the “answers” which are 
given on cheques and bills (the answer being generally 
written in ink on the left-hand top corner) — 

“Acceptor bankrupt.” 

“Acceptor dead.” (See Death op Acceptor.) 
“Account attached.” (See Garnishee Obder,} 
“Account closed” (more often “No account”). 
“Alteration in . . . requires drawer’s conhrmation.” 
“Amounts differ” 

“Crossed to two bankers” 

“Date incomplete.” 

“Drawer bankrupt.” 

“Drawer dead.” (See Death op Drawer.) 

“Effects not cleared” 

“Incompletely signed” (or “Fuither signature 
required”). 

“Indorsement irregular.” 

“Indorsement required.” 

“Indorsement requires confirmation.” 

“Insufficient funds.” 

“Insufficiently stamped.” 

“Irregularly drawn.” 

“Mutilated cheque” 

“No account” (n.a.). 

“No advice” (n.o.). 

“No effects.” 

“No orders” (y.a.). 

“Not provided for” (f .u.), 

“Not Saturdays” 

“Not sufficient” (a,p.) (also written “Not sufficient 
funds”). 

“Orders not to pay.” 

“Out of date.” (See Stale Cheque.) 
“Po$t-dated”(^.i;.). 

“Present again” (^.i?.). An insufficient answer in 
itself. 

“Refer to acceptor.” 

“Refer to drawer.” 

“Re-present” (See Present Again.) 

“Requires banker’s arossing.” (See Crosse 
Gai^UB.) 

“Requires stop of banker to whom crossed,” 
“Signature differs” (i.e, differs from customer’s 
usual hand or method of sto to. 

“Stale” (See STAiJB C heque.) 

“Words and figuTO differ.” (See Am)Unis Dupper,) 
Where a cheque is dishonoured for kck of ftmds or 
any circumstances reflecting adversely upon the drawer, 
thofe is much to be said for use of the answer 
“Refer to Drawer,” because unlike most other answers 
it is not Ebelious if untrue. Where libei is involved, 
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damages do not have to be proven, whereas for a simple 
breach of contract a non-trader is entitled to noimnal 
damages only, unless he can prove speciSc loss. 

ANTE-DATED, Ante-dating is placing a date on a 
document prior to that on which it is actually signed. 
“To ante-date a bill in order to defraud may amount to 
a forgeiy.” (Chalmers.) 

A bill of exchange is not invalid by reason only that it 
is ante-dated (Section 13 (2), Bills of Exchange Act, 
iSS2), The date of the stamp upon an ante-dated bill 
may therefore be subsequent to the date of the bill, 
and give tiie bill the ap|X^rance of not being In accord- 
ance with the Stamp Act, IH9I, Section 37(2):-~“No 
bill of exchange shall be stamped with an impressed 
stamp after the execution thereof.” (See Date.) 

APPLICATION FOR SHARES. A form of appli- 
cation for shares usually accompanies a prospectus 
offering to the public for subscription or purchase 
shares in a company. 

When the form is filled up by an applicant, it is 
dispatched, along with the sum payable on application 
to the company or the company’s bankers. If the 
application is successful, a letter of allotment (see 
Letier of Allotment) is sent to the applicant in due 
course. 

APPLICATION FORMS, A general term signifying 
any form which is filled up and signed by a customer 
when making an application to a banker, e.g, an appli- 
cation form for a deposit receipt or for a banker's draft. 

APPLICATION MONEY. The sum sent to a 
company on application for shares. (See Arflication 
EOR Shares.) 

APPOINTMENT. By the Stamp Act, 1891, the 
duty is— £ s* d. 

Api»ointmeht of a new trustee, and Appoint- 
ment in execution of a power of any pro- 
perty, or of any use, share, or interest in 
any property, by any instrument not being 

a will 10 0 

And see Section 62, under heading 
Conveyance. 

APPRAISER. A person who appraises or values 
property, real or personal, for a fee. Tlic licence of an 
appraiser costs £2 per annum. 

APPROPRIATED STAMPS, totion 10 of the 
Stamp Act, 1891, enacts— 

“(I) A stamp which by any word or words on the 
face of it is appropriated to any particular 
desertmion of instrument is not to be used, or, 
If used, is not to be available, for an Instrument 
of any other description. 

“(2) An instrumoat falling under the particular 
description to which any stamp Is so appro- 
priated as aforesaid k not to he deemed duly 
stamped, unkss it Is stamped with the stamp so 
aj^ropriated.” 

Appropriated stamps are used for— 

Bankruptcy, proof of debt. 

Brokers^ contract mtm. 

The stop in each case Is adhesive. 
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APPROPRIATION ACCOUNT. An accx)unt which 
shows how net profits are appropriated. On the one 
side appears the total sum available for division, and on 
the other side the manner in which that sum is appro- 
priated, for payment of dividend, transfers to reserve 
fund, etc. 

APPROPRIATION ACT. An Act passed annually, 
at the end of the session, to give statutory authority to 
the various payments out of the public money— the 
Consolidation Fund— as authorised during the session. 
The Schedules to the Act show how the sums granted 
are appropriated. 

APPROPRIATION OF GOODS. Upon a sale of 
unascertained or future goods is an act identifying 
goods specifically with the contract. 

APPROPRIATION OF PAYMENTS. If a customer 
pays in money for a particular purpose, the banker 
must apply it accordingly. For example, if an amount is 
paid in to meet a specified cheque or bill, it must be 
used for that purpose, but if the amount is paid in 
without any particular instructions being given, the 
banker may appropriate the money in reduction of the 
customer’s indebtedness. Where there is no special 
appropriation then, according to the rule in ClaytorCs 
case, an amount |>aid to credit is held to be a payment of 
the earliest unpaid debit in the account, and it is the 
sum first paid in that is first drawn out. (See Clayton’s 
Case.) 

APPURTENANCES. Things or rights which 
appertain or belong to a property and which pass along 
with the properly. 

ARBITRAGE. Tiie purchase of foreign exchange 
bullion or securities in one centre for sale forthwith in 
another centre where higher prices are ruling. In other 
words, the taking advantage of the difference in prices 
between two markets. (See also Arbitration of 
Exchange.) 

ARBITRATION. A matter which is in dispute is 
often settled by means of arbitration— that is, the case 
is referred by the disputing parties to one or more 
persons, the arbitrators, who act as arbiten or judges, 
and upon whose decision the disputants agr<W5 to abide. 
The written decision of an arbitrator is called the award, 

ARBITRATION OF EXCHANGE. (Frequently 
called Arbitrage.) The operation by which a merchant 
pays a debt in one country by means of a bill payable in 
another. The price of bills pj^able in different centres 
is taken Into account, and if it m found that it is cheaper 
to settle a debt In, say, Paris, by means of a bill upon, 
say, Amsterdam or Berlin, than by a bill upon Paris, 
the merchant takes advantage of that fact and makes 
payment accordingly. 

Simple arbiirat&n is where only one intermediate 
place Is included in the transaction; where there are 
several places it t$ called compound arbitration. 

Similar opmltom are conducted by fmnkers in order 
to make exchange profits. 

ARMOURED CAR COMPANY. The growing pre- 
valence of wages robberies and mmk$ on clerks and 
servants tianspoithig money to and from bainks hm 


resulted in the formation of a number of companies who 
specialise in delivering money safely between the bank 
and the customer. When a customer decides to avail 
himself of this service he is asked to sign a suitable 
agreement with the bank, and the transport company 
then supply the bank with a list of its officers, together 
with their photographs and specimen signatures. Where 
wages are being delivered the company officers sign for 
the money at the bank counter and are then responsible 
for its safe delivery to the customers’ premises. (See 
Securicor, Security Express.) 

ARRANGEMENT WITH CREDITORS. 

ARRANGEMENT WITH MEMBERS. Where a 
person is unable to pay his debts he may (apart alto- 
gether from the Banlauptcy Act) endeavour to make an 
arrangement with his creditors with respect to the money 
he owes to them. A debtor usually offers — 

(1) To pay the creditors so much in the pound in full 
satisfaction of his debts to them (see Composition with 
Creditors); or 

(2) To transfer his property to a trustee to be realised 
and the proceeds divided amongst the creditors. (See 
Assignment for Benefit of Creditors.) 

If such an arrangement is made by deed or agreement, 
the deed of arrangement must be registered within seven 
days. (See Deed OF Arrangement.) 

In the case of a proposed arrangement between a com- 
pany and Its creditors, or between the company and its 
members, the Companies Act, 1948, Section 206, enacts— 

“( 1 ) Where a compromise or arrangement is proposed 
between a company and its creditors or any 
class of them, or between the company and its 
members or any class of them, the Court may, 
on the application in a summary way of the 
company or of any creditor or member of the 
company or, in the case of a company being 
wound up, of the liquidator, order a meeting 
of the creditors or class of creditors, or of the 
members of the company or class of members, 
as the case may be, to be summoned in such 
manner as the Court directs. 

“(2) If a majority in number representing three- 
fourths in value of the creditors or class of 
creditors, or members or class of members, as 
the case may be, present and voting either in 
person or by proxy at the meeting, agree to any 
compromise or arrangement, the compromise 
or arrangement shall, if sanctioned by the 
court, be binding on all the creditors or the 
class of creditors, or on the members or class of 
members, as the case may be, and also on the 
company, or, in the case of a company in the 
course of being wound up, on the liquidator and 
contributories of the company.” 

The expression “company” means any company 
liable to be wound up under this Act, and the expression 
“arrangement” includes a reorganisation of the share 
capital by consolidation of shares of different classes 
or by the division of shares into shares of different 
classy or by both those methods (subsection (6)). 
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An order under subsection (2) shall have no effect 1 
until an office copy of the order has been delivered to j 
the Registrar of Companies, and a copy of every such 
order shall be annexed to every copy of the memoran- 
dum of the company issued after the order has been 
made (subsection (3)). 

The Companies Act, 1948, makes provisions for 
facilitating reconstruction and amalgamation of com- 
panies. Where application is made to the Court for 
sanction of a compromise or arrangement under Section 
206 and the Court is satisfied that the scheme is for 
reconstruction or amalgamation, the Court may, 
either by an order sanctioning the compromise or 
arrangement, or by any subsequent order, make provi- 
sion, amongst other things, for the transfer of the 
proper^ and liabilities from the one company to the 
other company, the allotment and appropriation of 
shar^ and other interests, and the dissolution, without 
winding up, of the transferor company* (Section 208.) 
Any conveyance or assignment by a company of all its 
property to trustees for the benefit of all its creditors 
shall be void to all intents (Companies Act, 1948, 
Section 320 [2]). (Sec Winding Ui».) 

ARREARS CERTIFICATE. Where the half-year’s 
interest on a debenture is not paid, or part only is paid, 
an arrears certificate may be issued for the unpaid 
interest, stating that It will be payable out of the surplus 
profits for any subsequent half-year* (Sec Dejferred 
Interest CfiRTiFtCATE.) 

ARRESTMENT. A term in Scottish Law* (Sec 
Appendix on “Scottish Banking** under Arrestment.) 
The equivalent term which is used in England is 
attachment (^.u.). 

ARTICLES OF ASSOCIATION. The articles of 
association are the regulations or by-laws of a joint 
stock company by which its affairs are ^verned. 

The memorandum forms the boundary to the com- 
pany’s powers, but within that boundary the company 
can make its own rules and regulations, and these are 
contained in the articles of association. The articles 
“ar^pt the memorandum of association as the charter 
of incorporation of the company, and so accepting it 
the articles proceed to define the duties, the rights and 
the powem of the govermng body as between themselves 
and the comjMy at large, and the mode and form In 
which the business of the company Is to be carried on, 
and tiKs mode and fona in which changes in the internal 
reflations of the company may from time to time be 
made.*’ (AMmyRaUw 0 y€mTk^e€ 0 ,y.Ricke(WS% 
L.R. 7 H*L. 653.) 

Before dealing mth a c^tx^my a banker should be 
careful to malm himself acqtHiated wldi the msmumsir 
4\m and artkies assodatlon of the company, and 
partkmlarfy as to tlB pow« of tim directors ^ 
and ^ wrtgage the corafmigr’s peeper^. 

Swy person dealing with a Is deemed to 

have notice of the contmts of tfc® wanomadima and 

arbk^. 

T^ lollowmg are tiie proviskms contadned in the 
Coirqmnte Ad, 1948r- 


“6. There may, in the case of a company limited by 
shares, and there shall in the case of a company 
iimued by guarantee or unlimited, be registered 
With the mcmarandum articles of association 
signed by the subscribers to the memorandum 
and prescribing regulations for the company, 
“7, (I I in the case of an unlimited company, the 
articles must state the number of members with 
which the company proposes to be registered 
and, if the company has a share capital, the 
amount of share capital with which the com- 
pany proposes to be registered. 

(2) In the case of a company limited by 
guarantee, the articles must state the number of 
members with which the company proposes to 
be registered/* 

Appikaikm (f/TMe A 

“8, (II Articles of association may adopt all or any 
of the regulations coiuained in Tabic A* 

ilt In the caseof a company limited by shares 
and registered after the commencement of this 
Act, if ankles are not registered, or, if articles 
are registered, in m far as the articles do not 
exclude or modify the regulations contained in 
Table A, those regulations shall, so far m 
applicable, be the regulations of the company 
in the same manner and to the same extent as if 
they were contained in duly registered articles/* 

Primiffg^ Sfamp^ ami Sigmmre af Ariieks 
“9. Articles must — 

1 1 ) Be printed. 

t2) Be divided into paragraphs numbered 
consecutively. 

(3) Bear the same stamp if they were 
contained in a deed. 

(4^ 1^ signed by each subscriber of the 
memorandum of association in the presence of 
at least one witness who must attest the signa- 
ture, and that attestation shall be sufficient in 
Scotland as well as in England/* 

Akemtion of Ariieks by Special RnotuHon 
“10. (I) Subject to the provisions of this Act and 
to the conditions contained in its memorandum, 
a comii^ny may by special resolution alter or 
wdd to Its articks. 

(2) Any alteration or addition so made in the 
articles swi, subj^t to the provisiom of this 
Act, be as valid as if originally contained there- 
in, and be subject In like mamier to aliemlion 
by special resolution/* 

Table A, rdbrred lo in the above sections, contains 
r^^tions xMeh may be adopted for a company’s 
arrides of association, but In many companies special 
articles are prqsared. Articles of association deal with 
the followi% matters: share capital, lien on duara, 
cadis on shares, and tonatnission of shams, 

forfetore df ateas, ccmvorslcm of stares into stock, 
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alteration of capital, genera! meetings, proceedings at 
general meeting, votes of members, directors, powers 
and duties of directors, the seal, disqualifications of 
directors, rotation of directors, proceedings of directors, 
dividends and reserve, accounts, audit, notices. 

The following sections set forth the general provisions 
of the Act with respect to the memorandum and 
articles — 

Effect of Memorandum and Articles 
“20. (1) Subject to the provisions of this Act, the 
memorandum and articles shall, when regis- 
tered, bind the company and the members 
thereof to the same extent as if they respectively 
had been signed and sealed by each member, 
and contained covenants on the part of each 
member to observe all the provisions of the 
memorandum and of the articles. 

(2) All money payable by any member to the 
company under the memorandum or articles 
shall be a debt due from him to the company, 
and in England be of the nature of a specialty 
debt.” 

Regisiraiion of Memomndmn and Articles 
“12. The memorandum and the articles (if any) shall 
be delivered to the Registrar of Companies for England 
or the Registrar of Companies for Scotland, according 
as the registered office of the company is stated by the 
memorandum to be situate in England or Scotland, 
and the Registrar shall retain and register them.” 

Effect of Registration 

“13. (I) On the registration of the memorandum of 
a company, the Registrar shall certify under his 
hand that the company is incorf>ofatcd, and in 
the case of a limited company that the company 
is limited. 

<2) From the date of incorporation men- 
tioned in the certificate of incorporation, the 
subscribers of the memorandum together with 
such other persons as may from tiim to time 
become members of the company, shall be a 
body corporate by the name contained in the 
memorandum, capable forthwith of exercising 
all the functions of an incorporated company, 
and having perpetual succession and a common 
seal, but with such liability on the part of the 
members to contribute to the assets of the 
company in the event of its being wound up as 
is mentioned in this Act” 

Condmimmss of Certifkme of imorporatkm 
“15. (!) A certificate of incorporation given by the 
Registrar in respect of any association shall be 
<x>nclusivc evidence that all the itquiremcnts of 
this Act in respect of regisimtion and of 
matters precedent and incidental thereto have 
bean oompUed with, and that the association Is 
a company auth 0 rii»d to be repstered and duly 
registered under this Act. 


(2) A statutory declaration by a solicitor of 
the Supreme Court, and in Scotland by an 
enrolled law agent, engaged in the formation of 
the company or by a person named in the 
articles as a director or secretary of the com- 
pany, of compliance with all or any of the said 
requirements shall be produced to the Registrar, 
and the Registrar may accept such a declaration 
as sufficent evidence of compliance.” 

A company shall send to any member, at his request, 
a copy of the memorandum and articles, if any, on 
payment of one shilling or such less sum as the company 
may prescribe. {Section 24.) 

Where articles have been registered, a copy of every 
special resolution for the time being in force shall be 
embodied in or annexed to every copy of the articles 
issued after the passing of the resolution. (See Resolu- 
tions.) (See also Companies, Memorandum of 
Association, Table A.) 

“AS PER ADVICE.^’ These words, when found 
upon a bill of exchange, imply that the drawer has 
drawn the bill in accordance with a letter of advice. 

ASSENT TO DEVISE- (See Personal Repre- 
sentatives.) 

ASSESSMENT OF INCOME TAX. The income of 
a person liable to pay income tax is assessed by the 
Inspector of Taxes who determines the amount of tax 
which is payable. (See Income Tax.) The word 
“Assessment” is used for the official value of a property 
or income for taxation purposes, and also for the 
amount of the tax an individual has to pay. 

ASSETS. The goods, property, and resources of all 
kinds, of a company or an individual, which are avail- 
able for the payment of the debts or liabilities. A 
banker’s assets are his cash in hand or with his London 
agents or at the Bank of England, money at call and 
short notice, investments in Government and other 
securities, bills, advances to customers, premises, etc. 
(See Balance Sheet.) 

ASSIGNATION. (See Appendix on “Scottish 
Banking” under Assignation.) 

ASSIGNEE. The person to whom personal property 
or any right is assigned. 

ASSIGNMENT. To assign a right or property is to 
transfer it, or make it over, to another person. An 
assignment may be absolute or by way of charge. 

As to the difference between “assignability” and 
“negotiability,” see Negotiable Instruments. 

As to the stamp duty on an assignment by way of 
sfixjurity, s©5 Mortgage; and upon a sale or otherwise, 
see CONVEVANCE. 

to an assignment of a life policy, Life Policy. 
(Sec Desi^, Assignment of.) 

ASSIGNMENT FOR BENEFIT OF CREDITORS. 
A person who is unable to pay his debts may legally call 
his creditors together and offer to transfer his property 
to a trustee, in order that it may be realised and the 
process apportioned amongst the creditors, according 
to the amount of their claims, in full discharge of what 
Ik is owing to them. 
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The deed assigning the property to the trustee must 
be registered within seven days, otherwise it is void. 
(See Deed of Arrangement.) 

Where the assignment is of company property the 
position is governed by Section 320 (2) of the Com- 
panies Act, 1948. (See under Arrangement with 
Creditors.) 

An assignment of the debtor’s property for the 
benefit of his creditors is an arrangement quite apart 
from proceedings under the Bankruptcy Acts. 

Where a debtor assigns his property to a trustee for 
the benefit of his creditors generally, it is an act of 
bankruptcy (see Act of Bankruptcy), and a debtor 
may be adjudged a bankrupt upon a bantoptcy petition 
presented within three months from the date of an act of 
bankruptcy (see Receiving Order). When such a 
petition is presented and the debtor is made bankrupt, 
the deed of assignment becomes void. (See Bank- 
ruptcy, Composition with Creditors.) 

A banker is protected by Section 46 of the Bankruptcy 
Act, 1914, in paying over to a trustee under a deed of 
assignment any balance there may be in the debtor’s 
account. (See under Act of Bankruptcy.) 

An account opened by a trustee under a deed of 
assignment should be “in the name of the debtor’s 
estate,” Unless all the creditors have assented to the 
deed, withdrawals should only be permitted to meet 
expenses properly incurred by the trustee in performing 
his duties, for if bankruptcy ensue within three months 
on the petition of any dissentient credits (or within one 
month if notice has been given to them under Section 
24, Deeds of Arrangement Act, 1914, quoted under Acts 
OF Bankruptcy) the trustee in bankruptcy can claim 
aU moneys paid into such account. (See Deed of 
Arrangement.) 

ASSIGNMENT OF DEBTS. (See Debts, Assign- 
ment of.) 

ASSIGNMENT OF LIFE POLICY. (See Life 
Policy.) 

ASSIGNOR. The person by whom personal 
property or a right is assigned, 

ASSOCIATION OF ENGLISH COUNTRY 
BANKERS. The Association was formed in 1874 to 
keep a watch over all matters arising in Parliament or 
elsewhere affecting directly or indirectly the interests of 
the English country banks, or any section thereof. It 
ceased to exist in December, 1919, on the formation of 
the British Banker’s Association. (See British Bank- 
ers Association.) 

ASSOCIATIONS. (See Societies.) 

ASSUMED NAME. Where a person trades in an 
assum^ name, and signs cheques and bills in that 
name, it is customary for a banker to receive a written 
authority from him to honour cheques or bills when 
sigced in the trade name. The authority is signed by the 
person in his real name and a specimen signature of the 
a^umed name is given. 

The Bills of Exchange Act, 1882, permits a bill 
to be signed in an assumed name. By Section 
23 -~ 
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“(1) Where a person signs a bill in a trade or as- 
sumed name, he is liable thereon as if he had 
signed it in his own name.” 

A purchaser of a business often assumes, for a time 
at any rate, the name of the person who built up the 
connection. 

Every individual or company carrying on a business 
under a business name which does not consist of his 
true surname or the company’s registered name must be 
registered under the Registration of Business Names 
Act, 1916. (See Registration of Business Names.) 

ASSURANCE. Originally the word “assurance” 
appears to have been applied only to life assurance, 
and the word “insurance” to fire insurance, but either 
word is now commonly used without regard to its 
original meaning. (See Fidelity Guarantee, Fire 
Insurance, Life Policy, Marine Insurance Policy, 
Policy of Insurance, Sinking Fund Assurance, 
Specie-— Transmission of.) 

“Assurance” also has a wider meaning for lawyers, 
extending to conveyance or an assignment. In particu- 
lar, when an entail is barred the document concerned is 
called a “disentailing assurance.” 

ATTACHMENT. Where a person has obtained a 
judgment for the recovery of money, he may, by appli- 
cation to the Court, obtain a garnishee order, which, 
when served upon a banker, will attach any money in 
the banker’s hands belonging to the person against 
whom judgment was given. (See Garnishee Order.) 

The expression is also used in a wider connotation 
relating to other assets attached in satisfaction of a 
judgment. 

ATTESTATION. A formal witnessing of a signature. 

In the case of a will, the testator’s signature must be 
made, or acknowledged, by the testator in the presence 
of two or more witnesses present at the same time, each 
of whom must attest or “witness” the will. There is no 
special form of attestation necessary, but the following 
is a common attestation clause — 

“Signed by the said , the testator, in the 

presence of us, both present at the same time, who in his 
presence and at his request and in the presence of each 
other have hereunto set our names as witnesses. 

“A.B. 

“CD. 

The witnesses give their names, addresses, and 
descriptions. A legacy to a witness or to the wife of a 
witness is void. 

Where a signature is witnessed, as in the case of a 
transfer of shares, the form is usually — 

“Signed, sealed, and delivered by the above named 
in the presence of 

^'‘Address 

^''Occupation 

When a document is executed by a person acting 
under a power of attorney, the form is — 

“Sign^, sealed, and delivered by the above-named 
John Brown by his attorney John Jones in the presence 
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A transferee should not witness a transferor’s signa- 
ture. A minor is not a suitable witness. There is no 
legal objection to a wife witnessing her husband’s 
signature, or a husband witnessing that of his wife, but 
there are many companies that will not accept such 
witnesses. 

A transfer of shares to the nominees of a bank should 
not be witnessed by one of the nominees. It should, 
however, be witnessed by some other bank official. 
(See Forged Transfer.) 

When a wife gives a security for her husband’s 
account, or for a ffim in which her husband is a partner, 
or for a company of which her husband is a director, her 
signature to the document of charge should be witnessed 
by her own solicitor. (See the remarks regarding undue 
influence under Guarantee and the article Undue 
Influence.) 

When a transfer is executed out of Great Britain the 
signature should be attested by H.M. Consul or Vice- 
Consul, a clergyman, magistrate, notary public, or 
other person holding a public appointment. When a 
witness is a female, she must state whether she is a 
spinster, wife or widow; and if a wife she should give 
her husband’s name, address, and occupation. 

As to the instructions of the Bank of England for 
attesting the signatures on a demand for registration of 
stock as stock transferable by deed, see under National 
Debt. 

Where any material alterations or interlineations 
have been made in a deed, they should be referred to in 
the attestation clause as having been made before 
execution of the document. 

In a document under hand, a witness often signs 
simply as:— “Witness, John Brown,” and gives his 
address and description. 

In Scotland, as for example where a customer signs a 
banker’s printed memorandum of deposit, known in 
Scotland as a Letter of Pledge, a clause, called the 
“testing clause,” in the following form is included before 
he signs— 

“In witness whereof these presents are subscribed by 
me the said at upon the 

day of one thousand nine hundred and 

before these witnesses of [des- 

cHption] and of etc. 

Witness. 

signatures of witnesses, '"Witness.'^ 

The testing clause in a Scottish deed usually states the 
number of pages on which it is written, and mentions 
any important alterations or erasures which have been 
made in the document. 

Where a signature by “mark” is witnessed, the form 
is— 

his 

John X Brown 
mark 

Witness, 

John Jones, 

Warwick Road, 

Carlisle, Builder. 


In banks it is customary for two persons to witness a 
“mark.” 

In the case of a deed which is executed by a “mark,” 
the words used are to the following effect — 

“Signed, sealed, and delivered by the above-named 
John Brown, he having signed by a mark in consequence 
of being unable to sign his name, in the presence of us, 
the deed having first been read over and explained to him 
when he appeared perfectly to understand the same,” 

Several signatures on a document may be witnessed 
by the same person. 

(See also Appendix on “Scottish Banking” under 
Deeds — ^Execution of.) 

ATTESTED COPY. A copy which is certified by a 
witness to be an exact copy of the original document. 

The following is a specimen of the form of attestation 
at the foot of a copy of a document consisting of several 
pages— 

“We have carefully examined this and the two fore- 
going sheets with the original document and attest it to 
be a true copy thereof. Dated this day 

of 19... 

Clerks with Brown & Jones, 

Solicitors, 

Carlisle.” 

ATTORNEY, LETTER AND POWER OF. (See 
Power of Attorney.) 

ATTORNEY, WARRANT OF. (See Warrant of 
Attorney.) 

ATTORNMENT. An attornment clause in a mortgage 
d^d is where the mortgagor attorns or acknowledges 
himself the tenant of the mortgagee, at a rent usually of 
the same amount as the interest payable under the 
mortgage. By such a clause the relationship of landlord 
and tenant is created, and the mortgagee is thereby 
empowered to distrain for rent, and in that way enforce 
parent of the interest due on the debt. The rent must 
be a reasonable one, for if so excessive that it could 
never have been intended to be paid, it may be regarded 
by the Courts as an attempt to give the lender a pre- 
ference in case of the debtor’s bankruptcy. 

A bank’s mortgage may include a clause to the 
effect that the mortgagor thereby attorns tenant to the 
bank of such of the premises as are in his occupation at 
the yearly rent of a peppercorn, if demanded, provided 
that the bank at any time may enter into such premises 
and determine the tenancy thereby created without 
giving to the mortgagor any notice to quit, and that 
neither the tenancy created by the attornment nor any 
receipt of rent shall constitute the bank mortgagees in 
possession or render them liable to account as such. 
(See Banker’s Mortgage, Mortgage.) 

The expression is also used in relation to the acknow- 
ledgement by a bailee, such as a warehouse-keeper, 
that goods are held on behalf of a third party, such as a 
banker. 

AUDIT. The examination, usually yearly or half- 
yearly, of books of account, by a person specially 
appointed, the auditor, for the purpose of ascertaining 
the correctness of the books. (See Auditors.) 
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AUDITORS. The auditors of a compan); are 
appointed by the shareholders, and their particular 
function is to make an independent investigation of the 
company’s affairs and to report to the shareholders. 

The appointment, powers, and duties of auditors are 
set forth in the following Sections of the Companies 
Act, 1948 — 

Appointment and Remuneration of Auditors 

“ 159 , — ( 1 ) Every company shall at each annual 
general meeting appoint an auditor or auditors 
to hold oflBice from the conclusion of that, 
until the conclusion of the next, annual general 
meeting. 

“(2) At any annual general meeting a retiring auditor, 
however appointed, shall be reappointed 
without any resolution being passed unless — 
“(fl) he is not qualified for reappointment; 
or 

“(^) a resolution has been passed at that 
meeting appointing somebody instead 
of him or providing expressly that he 
shall not be reappointed; or 
“(c) he has given the company notice in 
writing of his unwillingness to be reap- 
pointed: 

“Provided that where notice is given of an 
intended resolution to appoint some person or 
persons in place of a retiring auditor, and by 
reason of the death, incapacity or disqualifica- 
tion of that person or of all those persons, as 
the case may be, the resolution cannot be pro- 
ceeded with, the retiring auditor shall not be 
automatically reappointed by virtue of this 
subsection, 

“(3) Where at an annual general meeting no auditors 
are appointed or reappointed, the Board of 
Trade may appoint a person to fill the vacancy, 

“(4) The company shall, within one week of the 
Board’s power under the last foregoing sub- 
section becoming exercisable, give them notice 
of that fact, and, if a company fails to give 
notice as required by this subsection, the 
company and every officer of the company who 
is in default shall be liable to a default feie. 

“(5) Subject as hereinafter provided, the first auditors 
of a company may be appointed by the direc- 
tors at any time before the first annual general 
meeting, and auditors so appointed shall 
hold office until the conclusion of that 
meeting: 

“Provided that— 

“(a) the company may at a general meeting 
remove any such auditors and appoint 
in their p&ce any other persons who 
have been nominated for appointment 
by any member of the company and of 
whose nomination noticehas been given 
to the members of the company not 
less than fourteen days before the date 
of the meeting; and 
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^\b) if the directors fail to exercise their 
powers under this subsection, the com- 
pany in general meeting may appoint 
the first auditors, and thereupon the 
said powers of the directors shall cease. 

‘(6) The directors may fill any casual vacancy in the 
office of auditor, but while any such vacancy 
continues, the surviving or continuing auditor 
or auditors, if any, may act. 

‘(7) The remuneration of the auditors of a com- 
pany — 

“(fl) in the case of an auditor appointed by 
the directors or by the Board of Trade, 
may be fixed by the directors or by the 
Board, as the case may be; 

“(^) subject to the foregoing paragraph, 
shall be fixed by the company in general 
meeting or in such manner as the 
company in general meeting may 
determine. 

‘For the purposes of this subsection, any sums paid 
by the company in respect of the auditors’ 
expenses shall be deemed to be included in the 
expression ‘remuneration.’ 

Provisions as to Resolutions Relating to 
Appointment and Removal of Auditors 

T60. — (1) Special notice shall be required for a 
resolution at a company’s annual general 
meeting appointing as auditor a person other 
than a retiring auditor or providing expressly 
that a retiring auditor shall not be reappointed. 

‘(2) On receipt of notice of such an intended resolu- 
tion as aforesaid, the company shall forthwith 
send a copy thereof to the retiring auditor (if 
any). 

'(3) Where notice is given of such an intended resolu- 
tion as aforesaid and the retiring auditor 
makes with respect to the intended resolution 
representations in writing to the company (not 
exceeding a reasonable length) and requests 
their notification to members of the company, 
the company shall, unless the representations 
are received by it too late for it to do 
so — 

“(a) in any notice of the resolution given to 
members of the company, state the fact 
of the representations having been 
made; and 

“(^) send a copy of the representations to 
every member of the company to 
whom notice of the meeting is sent 
(whether before or after receipt of the 
representations by the company); 
and if a copy of the representations is not sent 
as aforesaid because received too late or be- 
cause of the company’s default, the auditor 
may (without prejudice to his right to be heard 
orally) require that the representations shall 
be read out at the meeting: 
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“Provided that Copies of the representations 
need not be sent out and the representations 
need not be read out at the meeting if, on the 
application either of the company or of any 
other person who claims to be aggrieved, the 
Court IS satisfied that the rights conferred by 
this section are being abused to secure needless 
publicity for defamatory matter; and the 
Court may order the company’s cost on an 
application under this section to be paid in 
whole or in part by the auditor, notwithstand- 
ing that he is not a party to the application. 

(4) The last foregoing subsection shall apply to a 
resolution to remove the first auditors by 
virtue of subsection (5) of the last foregoing 
section as it applies in relation to a resolution 
that a retiring auditor shall not be reappointed. 

Disqualifications for Appointments as Auditor 

161. — (1) A person shall not be qualified for 
appointment as auditor of a company unless 
either — 

“(a) he is a member of a body of accoimt- 
ants established in the United Kingdom 
and for the time being recognised for 
the purposes of this provision by the 
Board of Trade; or 

“(Z>) he is for the time being authorised by 
the Board of Trade to be so appointed 
either as having similar qualifications 
obtained outside the United Kingdom 
or as having obtained adequate know- 
ledge and experience in the course of 
his employment by a member of a body 
of accountants recognised for the 
purposes of the foregoing paragraph or 
as having before the sixth day of 
August, nineteen hundred and forty- 
seven, practised in Great Britain as an 
accountant: 

“Provided that this subsection shall 
not apply in the case of a private com- 
pany which at the time of the auditor’s 
appointment is an exempt private 
company. 

“(2) None of the following persons shall be qualified 
for appointment as auditor of a company-— 
“(a) an ojBficer or servant of the company; 
“(5) a person who is a partner of or in the 
employment of an officer or servant of 
the company; 

“(c) a body corporate; 

“Provided that paragraph {b) of this sub- 
section shall not apply in the case of a private 
company which at the time of the auditor’s 
appointment is an exempt private company. 

“References in this subsection to an officer 
or servant shall be construed as not including 
references to an auditor. 


“(3) A person shall also not be qualified for appoint- 
ment as auditor of a company if he is, by 
virtue of the last foregoing subsection, disquali- 
fied for appointment as auditor of any other 
body corporate which is that company’s 
subsidiary or holding company or a subsidiary 
of that company’s holding company, or 
would be so disqualified if the body corporate 
were a company. 

“(4) Notwithstanding anything in the foregoing 
provisions of this section, a Scottish firm shall 
be qualified for appointment as auditor of 
a company if, but only if, all the partners 
are qualified for appointment as auditor 
thereof. 

“(5) Any body corporate which acts as auditor of a 
company shall be liable to a fine not exceeding 
one hundred pounds. 

Auditor"* s Report and Right of Access to 
Books, and to Attend and be Heard at 
General Meetings 

“162. — (1) The auditors shall make a report to the 
the members on the accoimts examined by 
them, and on every balance sheet, every profit 
and loss account and all group accounts laid 
before the company in general meeting during 
their tenure of office, and the report shall 
contain statements as to the matters mentioned 
in the Ninth Schedule to this Act. 

“(2) The auditors’ report shall be read before the 
company in general meeting and shall be open 
to inspection by any member. 

“(3) Every auditor of a company shall have a right 
of access at all times to the books and accounts 
and vouchers of the company, and shall be 
entitled to require from the officers of the 
company such information and explanation as 
he thinks necessary for the performance of the 
duties of the auditors. 

“(4) The auditors of a company shall be entitled to 
attend any general meeting of the company 
and to receive all notices of and other com- 
munications relating to any general meeting 
which any member of the company is entitled 
to receive and to be heard at any general 
meeting which they attend on any part of the 
business of the meeting which concerns them 
as auditors. 

Construction of References to Documents 
Annepced to Accounts 

“163. References in this Act to a document annexed 
or required to be annexed to a company’s 
accounts or any of them shall not include the 
director’s report or the auditors’ report: 

“Provided that any information which is 
required by this Act to be given in accounts, 
and is thereby allowed to be given in a state- 
ment annexed, may be given in the directors’ 
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report instead of in the accounts and, if any 
such information is so given, the report shall 
be annexed to the accounts and this Act shall 
apply in relation thereto accordingly, except 
that the auditors shall report thereon only so 
far as it gives the said information.” 
AUTHORISED CAPITAL. The capital of a com- 
pany as authorised by its memorandum of association. 
It is called also the “nominal” and “registered” capital. 
(See Capital.) 

AUTHORISED DEPOSITARY. The Exchange 
Control Act, 1947, provided that bearer securities 
should be deposited with an authorised depositary. 
Banks are included in the list of authorised depositories, 
and the relevant sections of the Act are as follows — 

^"Section 1 5 (2). It shall be the duty of every person 
by whom or to whose order . . . a certificate of title is 
held in the United Kingdom, and of every person 
resident in the United Kingdom by whom or to whose 
order ... a certificate of title is held outside the 
United Kingdom, to cause the certificate of title to be 
kept at all times . . . in the custody of an authorised 
depositary.” 

^"Section 15 (3). An authorised depositary shall not 
part with any certificate of title or coupon required 
under this Section to be in thecustody of anauthorised 
depositary. Provided that this subsection shall not 
prohibit an authorised depositary — 

“(fl) from parting with a certificate of title or 
coupon to or to the order of another 
authorised depositary, where the per- 
son from whom the other authorised 
depositary is to receive instructions in 
relation thereto is to be the same as the 
person from whom he receives instruc- 
tions; 

“(6) from parting with a certificate of 
title, for the purpose of obtaining 
payment of capital moneys payable on 
the security to the person entrusted 
with payment thereof; 

“(c) from parting with a coupon in the 
ordinary course for collection.” 

^"Section 15 (4). No capital moneys, interest or 
dividends shall paid in the United Kmgdom on any 
security except to the order of an authorised deposit- 
ary having the custody of the certificate of title to that 
security, so, however, that this subsection shall not 
be taken as restricting the manner in which any sum 
lawfully paid on account of the capital moneys, 
interest or dividends may be dealt with by the person 
receiving them.” 

^*Secnon\5{S), An authorised depositary shall not 
do any act whereby he recognises or gives eifect to the 
substitution of one person for another as the person 
from whom he receives instructions in relation to a 
certificate of title or coupon, unless thmre is produced 
to him the prescribed evidence that he is not by so 
doing giving effect to any transaction which is pro- 
hi1>itedbythisAct.‘* 
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^''Section 42. ‘Authorised Depositary’ means a 
person for the time being authorised by an order of 
the Treasury to act as an authorised depositary for 
the purposes of Part III of this Act.” (See Exchange 
Control Act, 1947.) Besides banks, this category 
includes members of the London and Associated 
Stock Exchanges, certain specialist financial institu- 
tions, and solicitors practising in the United Kingdom. 
AUTHORITIES. The authorities which bankers 
may receive from customers are in connection with 
many different matters. In all cases they should be in 
writing, and in many cases bankers have their own 
printed forms, which they prefer to be used. 

Authorities are given for a banker to pay, on certain 
dates, subscriptions to societies and clubs, premiums on 
policies, etc., also for the periodical transfer of an 
amount from the account of the customer giving the 
authority to the credit of an account with another bank 
or of another customer in the same bank. Such transfers 
are made in accordance with the instructions in the 
authority, whether weekly, monthly, quarterly, half- 
yearly, yearly, or on particular dates, or on particular 
occasions, as for instance, where an authority is given 
to transfer a specified amount from a No. 1 account to 
a No. 2 account when the balance on the latter account 
is almost exhausted. 

Bankers receive instructions to pay calls, to pay over 
certain sums in exchange for specified documents, and 
also to hand over documents in exchange for certain 
sums, and in each case the particular instructions con- 
tained in the authority must be carefully observed. A 
record is made in a diary of all special payments, and in 
some offices a note may also with advantage be kept in 
the bill case under the correct date. Where subscriptions 
and other periodical payments are numerous, it is 
customary to keep a special book for the purpose, and 
detail under each day everything which is due to be paid 
on that day. (See Banker’s Order.) 

Authorities are often given in connection with signing 
upon accounts. In each case particulars of the auth- 
ority, and, if only for a fixed period, the date of its 
expiry, should be noted in the ledger against the account. 
It IS an advantage if these authorities are signed in the 
presence of a bank official. (See Joint Account, 
Mandate.) 

Ibiere are also authorities to give up to a third party 
articles left for safe custody (see Sate Custody) and 
to give up deeds, certificates and other documents which 
are held as security for an overdraft or loan. When 
such authorities are acted upon, the person receiving 
the authorities should, or course, give a receipt for 
them. Where a customer authorises a banker to lend 
his securities to a solicitor, an undertaking should be 
taken from the solicitor to return the securities. (See 
Solicitor’s Undertaking.) 

An authority in connection with one matter must not 
be taken to include another, e.g. an ordinary authority 
for signing upon an account does not empower the 
person in whose favour it is given to withdraw securities 
or arrange an overdraft limit. 
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For convenience of reference, it is a good plan to sort 
the authorities into alphabetical cases, or to enter 
particulars of them in books, duly indexed, each entry 
and authority being numbered. 

AVAL. French. An indorsement upon a foreign bill 
or promissory note by a person who signs as a surety. 
An “Aval” is a form of guarantee unknown to English 
law. The only equivalent is the provision in Section 
56 of the Bills of Exchange Act, 1882, which provides 
that where a person signs a bill otherwise than as drawer 
or acceptor, he thereby incurs the liabilities of an indor- 
ser to a holder in due course. 

AVERAGE. The average bank rate is ascertained as 
follows — 

3 % for 20 days, 3 x 20 = 60 

4 % for 60 days, 4 x 60 == 240 

2}% for 10 days, 2i x 10 = 25 

2 % for 12 days, 2 x 12 = 24 

102 ) 349 


Average for that period = £385 

The average balance of an account is ascertained in 
the same way — 

Balance £2,500 for 20 days = 50,000 

£1 ,800 for 62 days = 111 ,600 

£450 for 18 days = 8,100 

£3,260 for 81 days = 264,060 


181 >433,760 


Average balance for half-year = £2,396 

In this example it is supposed that the balance has 
varied only four times during the half-year. 

AVERAGE ON SHIPPING). The amount payable 
by the owner of a ship and by the owners of the cargo, 
in proportion to their individual interests, to make good 
any loss caused by throwing part of the cargo over- 
board or cutting away the masts or such like things, in 
order to prevent the loss of the ship and the rest of the 
cargo. (See General Average.) 


AVERAGE ADJUSTER. A person who settles or 
adjusts the amount to be paid by the owner of the ship 
and the owners of the cargo, in connection with any 
intentional losses which have been made for the safety of 
the ship or the cargo. (See General Average.) 

AVERAGE BOND. Where a ship has suffered an 
intentional loss of cargo in order to save the ship and the 
rest of the cargo, the master of the ship obtains from the 
consignees of the goods, before delivery is made, a 
bond under which they agree to pay their proportion 
of the general average as soon as the amount is ascer- 
tained. (See General Average.) 

AVERAGE CLAUSE. The clause in a marine 
insurance policy which may provide that certain articles 
are free from average, unless general, or the ship be 
stranded, and that other articles are free from average 
under, say, three per cent, unless general, or the ship be 
stranded, sunk, burnt, or on fire. 

Under an average clause in a fire policy, in the event 
of a fire, the amount payable by the insurance company 
will be, if the property is only partially destroyed, and 
has not been insured up to the full value of the property, 
a proportioned amount of the damage, based upon the 
proportion which the amount insured bears to the full 
value of the property. Where a property, value £1,000, 
is insured for £500, and damage by fire occurs to the 
extent of £300, the amount which the company will pay 
will be £150 — ^that is, half the loss, because the property 
was insured for only half its value. It is not usual, 
however, in the case of insurance of an ordinary 
dwelling-house to insert an average clause in an English 
fire policy. A ^rusal of the policy will show whether or 
not the clause is included. 

AVERAGING (STOCK EXCHANGE). A “bull” 
speculator on the Stock Exchange buys more of a certain 
stock he holds, when the price has fallen, so as to make 
the average price of the whole purchase less than the 
price paid for the original purchase; and a “bear” 
speculator, when the price rises against him, sells more 
of the stock so as to average the price. 

AWARD. The decision of an arbitrator upon any 
matter in dispute which has been referred to him by the 
disputants. 
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BACKING A BILL. The indorsement of a bill or 
cheque by a party who is not the payee or indorsee, for 
the purpose of acting as surety for the drawer, payee or 
other party to the instrument. Such a “stiffening” 
indorsement will make the person so signing liable on 
the bill although his indorsement was not necessary for 
its negotiations. 

If the bank is the holder of a bill or note payable to its 
own order, and requires the indorsement of an addi- 
tional party to the bill for better security, such third 
party is not liable as indorser to the bank. 

If the bank has indorsed the bill or note as payee 
before getting the “stiffening” indorsement, the bank is 
a prior indorser to the third party, and the latter is only 
bound to reimburse subsequent indorsers. (Bills of 
Exchange Act, Section 55 (2) (a),) If, however, the 
bank gets the surety’s indorsement before indorsing the 
bill or note itself, it cannot claim to be a holder in due 
course, because it does not take the bill from the surety 
“complete and regular on the face of it,” in that its own 
indorsement as payee is lacking. 

Hence, when a party becomes surety to the drawer of 
a bill payable to the latter’s own order or to the payee of 
a bill, it is necessary to have evidence additional to the 
surety’s indorsement, showing explicitly if such indorse- 
ment was made to secure the drawer or payee, or was 
merely for the benefit of subsequent holders. Such 
evidence should take the form of a separate letter 
acknowledging liability or a note written on the bill by 
the surety. An oral understanding is insufficient, for, 
being a contract of suretyship, such an engagement 
must, by the Statute of Frauds, be in writing. 

In the case of Lombard Banking Ltd, v. Central 
Garage & Engineering Ltd, Sc Others^ [19621 3 W.L.R. 
1199, it was held that it was open to the Court to 
receive evidence as to the order in which indorsements 
were made, where this was different from the order 
appearing on the Bill. 

BACKWARDATION. Where a “bear” speculator 
on the Stock Exchange wished to continue his account, 
instead of delivering on the settlement day the securities 
which he had sold, he arranged with his broker to 
postpone deliveiy. In such a case the broker would 
borrow the stock and pay for it at the “making up” 
price. If the demand for money by the “bulls” was 
greater than the demand for the stock in question by the 
“bears,” the “bear” would receive interest (called 
contango) from the “bull” for the money lent to the 
“bull” on the borrowed stock, but if the demand for 
the stock was so great that there was a scarcity of it, the 
“bear” might have to pay a “backwardation” rate for 
the loan of the stock instead of the “bull” paying 
interest for the loan of the money. This practice, abo- 
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fished on the outbreak of war in 1939, was not restored 
until September, 1949. (See Contango, Stock 
Exchange.) 

BAD AND DOUBTFUL DEBTS. A bad debt is one 
which is irrecoverable, and a doubtful debt is one the 
recovery of which, in whole or in part, is uncertain. As 
soon as a debt is ascertained to be altogether bad, a 
banker treats it as a loss and writes it off accordingly. 
With regard to a doubtful debt, a sum is at once set 
aside out of profits as a provision to meet the whole of 
the debt or such portion of it as, in the banker’s opinion, 
may ultimately prove to be bad. An account for this 
purpose is usually called “Provision for bad and doubt- 
ful debts.” 

BAIL BOND. A bond given by a banker on behalf of 
his customer in order to secure the release of the 
latter’s ship after it has been arrested as a consequence of 
a collision. 

BAILEE. The person to whom goods are entrusted 
for a specific purpose by another person called the 
bailor. (See Safe Custody.) 

BAILOR. The person who entrusts goods to another 
person (the bailee) for a specific purpose. (See Safe 
Custody.) 

BALANCE BOOK. A book in which balances of 
accounts are entered in order to prove their accuracy 
with the balance as shown in the general ledger. For 
example, the balance book for the current account 
ledgers contains the names of all the accounts, and the 
balances, debit, or credit, are entered therein weekly, or 
at such intervals as may be required, the final difference 
between the debit and credit columns agreeing with the 
balance of the current account totals account in the 
general ledger. Small branches prove the current 
accounts all together, but in large branches it is con- 
venient, and saves much time, to balance each ledger 
separately. (See Day Book.) 

Some banks prove the current account ledgers by 
taking out the totals of the debit columns and the 
totals of the credit columns and agreeing each summa- 
tion with the corresponding summation of totals in the 
general ledger. 

The process of ascertaining if the final totals are 
correct is called “striking a balance.” 

In mechanised offices the daily totals of debits and 
credits in each ledger are carried on to Extract Cards, 
which provide a daily total of the money in each ledger, 

BALANCE CERTIFICATE. When a portion of the 
shares represented by a certificate is sold, the shareholder 
receives a “balance certificate” for the shares remaining 
unsold. 

BALANCE SHEET. A balance sheet is a statement 
prepared so as to exhibit on the one hand the liabilities 
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of a company, or person, and, on the other hand, the 
assets or property available to meet the liabilities. The 
Labilities are shown on the left-hand side, and the 
assets on the right-hand side. As a balance sheet is 
simply a statement, it is not headed “Dr.” and “Cr.,” 
and the words “To” and “By” are not used; these 
terms being only used for an account. 

A balance sheet must be so drawn up as to exhibit a 
truthful statement of the position. The position should 
not be represented as being better than it actually is, 
but the position may be better than is disclosed in the 
statement. Lord Justice Buckley has said : “The purpose 
of the balance sheet is primarily to show that the finan- 
cial position of the company is at least as good as there 
stated, not to show that it is not and may not be better.” 

The balance sheet of a company must be signed on 
behalf of the board by two directors, or, if there is only 
one, by that director, and the auditors’ report must be 
attached to the balance sheet, and must be read before 
the company in general meeting and shall be open to 
inspection by any shareholder. (See Sections 155 and 
156 of the Companies Act, 1948.) 

Section 127 of that Act requires that the annual 
return to be filed with the Registrar of Companies must 
(except where the company is an exempt private 
company) include a written copy, certified by a director 
or the manager or secretary of the company to be a true 
copy, of the last balance sheet which has been audited, 
together with a copy of the auditors’ report. 

Under Section 148 the directors of every company 
shall once at least in every year lay before the company 
in general meeting a profit and loss account, also a 
balance sheet as at the date to which the profit and loss 
account is made up. There shall be attached to every 
such balance sheet a report by the directors with respect 
to the company’s affairs, the amoimt which they recom- 
mend should be paid by way of dividend and the 
amount, if any, which they propose to carry to a reserve 
fund. 

By the Companies Act, 1948, every balance sheet of a 
company shall contain a summary of the authorised 
share capital and of the issued share capital, its liabihties 
and its assets, together with such particulars as are 
necessary to disclose the general nature of the liabilities 
and the assets, and to distinguish between the amounts 
of the fixed assets and of the floating assets, and shall 
state how the values of the fixed assets have been 
arrived at. There shall be stated under separate 
headings, so far as not written off, the prelimin^ 
expenses and any expenses incurred in connection with 
any issue of share capital or debentures, and if it is shown 
as a separate item in, or is otherwise ascertainable from, 
the books of the company, the amount of the goodwill 
and of any patents and trade marks. (Eighth Schedule.) 

Where any Lability is secured on any assets of the 
company, the balance sheet shall include a statement 
that that liabiLty is so secured, but it shall not be 
necessary to specify the assets on which the Lability is 
secured. (Eighth Schedule.) 

Where any of the assets consist of shares in, or 


amounts owing from, a subsidiary company, or where a 
company is indebted to a subsidary company, the 
amountt shall be set out in the balance sheet separately 
from the other assets and liabiUties. (Eighth Schedule.) 

Every member and every debenture holder of a 
company, pubLc or private, must be sent a copy of the 
company’s balance sheet, profit and loss account and 
auditor’s report not less than 21 days before the annual 
general meeting (Section 158). 

(See other sections under Directors.) 

In the case of a banking company registered after 
August 15, 1879, the balance sheet must be signed by the 
secretary or manager, and where there are more than 
three directors of the company by at least three of those 
directors, and where there are not more than three 
directors by all the directors (Section 155 (2)). 

Every linnted banking company must, on the first 
Monday in Februaiy and the first Tuesday in August in 
eveiy year, make a statement of its capital, LabiLties 
and assets in a prescribed form, and display a copy in 
its registered office and in every branch or place of 
business (Section 433). (See Banking Company.) 

The auditors’ certificate and report on a bank’s bal- 
ance sheet is usually m a form similar to the following — 

“We beg to report to the shareholders that we have 
examined the books and accounts of the X & Y Banking 
Company Limited, at December 31,19.., along with the 
securities representing the investments of the bank or 
held against loans, the bills discounted, the cheques on 
other banks in transitu^ the money at caL and short 
notice, and the cash balances at the head office and at 
several of the branch offices. We have obtained all the 
information and explanations which we have required, 
and, in our opinion, the foregoing balance sheet is 
properly drawn up so as to exhibit a true and correct 
view of the state of the bank’s affairs, according to the 
best of our information and the explanations given to us, 
and as shown by the books of the company.” 

In order to obtain a clear view of the position as 
shown by a balance sheet it is desirable to group the 
items under various headings. On the liabilities side the 
items should be arranged in three groups — 

(1) LiabiUties to the shareholders (or proprietors). 

(2) LiabiUties to the pubUc. 

(3) LiabiUties such as reserve accounts. 

On the assets side, the items should be arranged into 
four groups — 

(1) Fixed assets. (Land, buildings, plant, machinery, 
etc.) 

(2) Circulating assets. (Book debts, stocks in hand, 
work in progress, etc.) 

(3) Liquid assets. (Cash in hand, bank balances, 
reaUsable securities, etc.) 

(4) Intangible assets. (PreUminary expenses, de- 
benture discount, goodwiU, patent rights, etc.) 

It should be noted that items such as “provision for 
depreciation,” on the LabiLties side, are not direct 
UabiUties either to the shareholders or to the pubUc, and 
that intangible assets such as “preliminary expenses,” 
“debenture discount,” are not assets at all, but represent 
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irrevocable outlay. Such items, permissible in a com- 
pany’s balance sheet, should be wiped out from profits 
as soon as possible. Goodwill, another intangible 
asset, has a value only in connection with a going 
concern. The whole of the intangible assets should, 
therefore, be excluded by a banker from a balance sheet 
which he is considering in view of an application for a 
loan. 

It is very desirable to compare a balance sheet with 
the statements for several previous years, and to note 
any important variations. The trading account and 
profit and loss account should also be scrutinised. 

In many balance sheets several items are often in- 
cluded in one amount, but it is important for a banker 
to ascertain what is the actual amount for each of the 
individual items, so that he may arrive at a proper 
xmderstanding of the position. 

In considering a customer’s balance sheet, a banker 
should scrutinise each individual item, and not be 
satisfied merely by ascertaining the difference between 
the total of the assets and the total of the liabilities. As 
to the liabilities, it may be taken for granted that the 
customer will have to meet all he has shown to the full 
extent, but there may be items on that side of the sheet 
which have been omitted, or forgotten, and there may 
also be contingent liabilities, as, for example, in respect 
of any guarantees he may have given, which will not 
appear on his balance sheet. Such contingent liabilities 
should be revealed to the banker, as it is necessary that 
they be taken into account in obtaining a correct 
estimate of a person’s position. If bills have been 
discounted for the customer, his liability for any which 
may be dishonoured should not be overlooked. The 
natural tendency is to minimise liabilities and to swell 
assets. 

Ascertain whether the capital shown in the balance 
sheet of a private trader is his own or whether it has been 
borrowed and not disclosed. 

It is important to note whether the assets which are 
shown on a balance sheet are of such a nature as to be 
readily realisable, or whether they are “tied up” and 
would be diiSicult to realise. Do the circulating and 
liquid assets show a good margin in excess of the cur- 
rent liabilities to the public (excluding debentures and 
loans)? 

In considering the assets, the item “book debts” calls 
for inquiry. Is the money owing by reliable parfies? 
Are the debtors few and the individual amounts large, 
or is the total spread over a large number of pemons? 
If any portion is bad or doubtful the banker will not 
regard it as an asset. Has any provision been made for 
bad and doubtful debts ? As to the value of the “stock,” 
as shown in the balance sheet, it should be ascertained 
if it is taken at cost price or at tiw pres^^t market price. 
An increased value in the stock due to the current 
market price should not be entered in the balance sheet. 
Have the figures been obtained from an actual stock- 
taking ? The nature of the stock must not be forgotten, 
because certain articles do not improve by fceq)ing, or 
they may go out of fashion and have practically no 
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value. A farm stock should be put down in a balance 
sheet at what it will sell for at present, not at what the 
farmer anticipates it will produce two or three months 
ahead. It does not necessarily follow that all the sheep 
on a farm belong to the farmer who owns or rents the 
farm, nor that the stocks in a shop always belong to the 
shopkeeper. It is necessary to bear in mind that the 
value of the stock of a going concern is, as a rule, very 
different from that which prevails when the business 
comes to an end and the stock is sold by auction. 

If the customer owns property it is desirable to ascer- 
tain the nature of the property and also whether the 
value in the balance sheet is a fair one. If there are any 
mortgages upon the property the amounts must, of 
course, be deducted, but as margins frequently disappear 
when the property is realised to repay the mortgage, it 
is not wise, as a rule, to rely upon an asset of that des- 
cription. The value of the property and the amount of 
the mortgage must be shown. 

If the value of any shares is included, the present 
price should be ascertained, and a note made of any 
liability on the shares. 

If the statement shows the existence of private loans, 
particulars should be furnished of the security which is 
held. 

Each balance sheet must be separately studied in 
connection with the peculiarities of each trade, but, as a 
rule, the amount of book debts and stock as shown in a 
balance sheet requires a considerable allowance to be 
made in order to arrive at what may be regarded as the 
approximate sum which would be obtained if the debts 
were suddenly called in or the stock realised irnder the 
hammer. After allowing a liberal margin for that 
object, the banker should notice if the customer is in 
such a sound position that all his current liabilities 
could be cleared off, without requiring any amount 
which may be entered as the value of the premises in 
which his business is conducted. The value of the 
premises is not an asset to be relied upon in times of 
difficulties. Machinery, plant and similar assets should 
be regularly written down to provide for depreciation, 
and a reserve fund for their replacement should be 
established. The difference between depreciation and a 
reserve is described by Philip Tovey, F.C.I.S., in his 
book on Balance Sheets, as follows: “Depreciation 
should be written off before arriving at the year’s 
profits; the reserve is built up by setting aside portions 
of the profit itself. Depreciation represents the esti- 
mated wear and tear which will ultimately reduce the 
property and plant to scrap value; reserve represents 
the amounts set aside to provide the business with 
additional working capital.” 

The proper way is for the amount allowed for de- 
predation to be shown in the balance sheet, duty de- 
ducted from the value of the asset concerned. Reserves, 
wli^ther for specific purposes such as the augmentation 
of working capital, or for the purpose of providing a 
fund for foreseen losses, if invested outside the busi- 
ness in sound intcr^t-bearing securities, will be realis- 
able when the funds are required, but if merely invested 
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in the business the funds will probably not be available 
when they are needed. 

It should be ascertained whether or not interest upon 
capital has been deducted before arriving at the profit 
for the year. 

A banker may have, in many cases, to help a customer 
in making out a balance sheet, and much may be done 
to assist in obtaining a statement from which nothing 
material has been omitted, and in which none of the 
assets is overvalued. Such a balance sheet should be 
signed by the customer. Balance sheets should be pre- 
served so that a new one may be compared with the 
previous ones. 

The most satisfactory form of private balance sheet is 
one that is certified by an auditor or accountant. 

If the balance sheet of a company shows that deben- 
tures have been issued, the banker sliould give particular 
attention to the assets which are covered by the de- 
bentures. Are the debentures irredeemable, or are they 
repayable at a certain date? If they mature at an early 
date, what provision has been made for their repay- 
ment? Has a redemption or sinking fund been estab- 
lished and is it invested outside the business? 

Ascertain if there has been a recent independent 
valuation of the fixed assets by an expert, and, if so, 
how does his valuation compare with the figures in the 
balance sheet? Scrutinise an auditor’s certificate to see 
if any special remarks are made, such as “sufficient 
depreciation has not been allowed.” 

Where debentures have been issued by a company to a 
bank as security for a loan, the full amount of the 
debentures must, properly, be shown in an inner 
column of the company’s balance sheet with a note to 
the effect that they are held by the bank as security, and 
under the heading “bank overdraft” on the balance 
sheet there should be a note to the effect that it is 
secured by the issue of £. . debentures. A balance 
sheet which omits any mention of the fact that deben- 
tures have been issued as security does not give a correct 
view of the state of the company’s affairs. (See De- 

BENTUKE.) 

A readiness on the part of a customer to supply 
particulars of his position begets confidence in a 
banker’s mind. George Rae, in The Country Banker^ 
says: “The solid man of business who, from pride or 
prejudice, hesitates to disclose the position of his 
business affairs to the confidential ears of his bankers, 
damnifies himself in two ways: on the one hand, he 
lessens the full measure of credit which he might obtain 
from them should he ever desire to borrow; on the 
other, he fails to furnish them with data whereon to 
speak of his position, with knowledge and decision, in 
reply to inquiries from without.” 

In the usual form of a balance sheet the liabilities 
appear on the left and the assets on the right, that is the 
opposite sides from those on which the balances appear 
in the books. In the balance sheets of many companies, 
particularly in Scotland, the liabilities are usually 
placed on the right and the assets on the left, thus 
corresponding to the sides on which the balances appear 


in the books. In America a large number of companies 
merely place the liabilities under the assets and extend 
the two totals. 

In England a bank’s half-yearly balance takes place 
at 30th June and 31st December, but in Scotland some 
of the banks adopt other dates. 

BALANCE TICKET. Where a certain number of 
shares has been sold and the certificate, which is sent 
by the seller’s broker to the company’s office for certifi- 
cation, is for a larger number than has been sold, a 
balance ticket is given to the broker for the remaining 
shares. When the new certificate for the unsold shares 
is ready, it can be obtained on delivery of the balance 
ticket. (See Certified Transfer.) 

BANK. The word “bank” is said to be derived from 
the Italian word banco, a bench. The early bankers, the 
Jews in Lombardy, transacted their business at benches 
in the market-place. When a banker failed his banco was 
broken up by the people, whence our word “bankrupt.” 

One of the earliest Italian banks, the Bank of Venice, 
was originated for the management of a public loan, 
or monte, as it was called. Macleod, in his Elements of 
Banking, says: “At that period the Germans were 
masters of a great part of Italy; and the German word 
banck came to be used as its Italian equivalent monte, 
and was Italianised into banco, and the loans were 
called indifferently monti or banchV* 

“The relation between banker and customer is that 
of debtor and creditor, with a superadded obligation on 
the part of the banker to honour the customer’s cheques 
if the account is in credit.” {London Joint Stock Bank 
Ltd. v. Macmillan and Arthur, [1918] A.C. 111. See that 
case under Alterations and also further comment in 
that paragraph.) (See Banker and Customer.) 

The principal business of a banker is to receive 
money from customers either on current accoimt or on 
deposit account, and in the former case to pay cheques 
drawn by the customers. A banker also discounts bills 
and promissory notes, and makes advances either by 
way of a loan or of an overdraft. He undertakes the 
agency of other British banks and of foreign banks, 
effects purchases and sales of securities, collects 
cheques, dividends, coupons, and foreign bills, makes 
periodical and other payments, pays customers’ 
acceptances, issues drafts, circular notes and letters of 
credit, conducts foreign exchange business, and remits 
funds to almost any part of the world; accepts bills for 
customers, undertakes the office of executor and trustee, 
and takes charge of securities and other valuables for 
customers. A banker often acts as treasurer for a local 
authority, and sometimes manages the issue of a loan 
for a foreign Government or for a corporation. (See 
further under Custodian Trustee.) 

With reference to the use of the word “bank,” Mr. 
Justice Eve expressed an opinion in the case of Saunders 
V. Carbonneau (1910, unreported) that the “time has 
arrived when the legislature might well impose some 
restriction on the indiscriminate use of the term ‘bank’ 
by individuals and corporations whose business has no 
relation to banking, properly so-called.” 
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(See Sections 429-33 of the Companies Act, 1948, 
under Banking Company,) 

The Moneylenders Act, 1911, Section 2 (see Money- 
lender), prohibits the registration of a moneylender 
under any name including the word ‘‘bank,’* or implying 
that he carries on banking business. 

There is no statutory definition of a bank. The 
definition in Section 2 of the Bills of Exchange Act, 
1882, is ineffectual and from time to time attempts have 
been made in statutes to define the term for particular 
purposes — such as the Moneylenders Act, 1911, the 
Finance (No. 2) Act, 1915; the Agricultural Credits 
Act, 1928, Pt. II, where “bank” means a bank approved 
by the Minister of Agriculture and Fisheries. A Bill 
was promoted in 1921 with a view to giving a legal status 
to a bank, but it never got on the Statute Book. 

The making of a Return under the Bank Charter 
Act, 1844, or the Companies Act, 1948, does not of itself 
constitute the party making the Return a banker. 

Sir John Paget, K.C., considered that the four tests of 
banking business are — 

(a) The taking of deposits. 

(Z>) The taking of current accounts. 

(c) The payment of cheques. 

(d) The collection of cheques. 

Furthermore, these activities must not be subsidiary 
to another business carried on by the same concern. 

Since the judgment of Atkin, LJ., in Swiss Bank 
Corporation v. Joachimson (1921), 37 T.L.R. 534 (q.v, 
under Banker and Customer), the better view is that 
the relationship between banker and customer is one of 
contract. This concept does not, however, conflict with 
the preceding comments. The most recent dictum on 
the business of banking is to be found in the judgment 
of Salmon, J., in the case of Woods v. Martins Banky 
[1959] 1 Q.B. 55, in which it was indicated that the 
limits of a banker’s business could not be laid down as a 
matter of law, but were a matter of fact. 

A bank is entitled to protect itself against an employee 
obtaining a situation in another bank in the same dis- 
trict. “What an employer is entitled to protection 
against is the use by the employee against him in his 
business of knowledge obtain^ by him of his employer’s 
affairs and the influence acquired by him over his 
customers in the course of an ordinary trade, and, in 
the case of a professional man, over what is more 
commonly called his clients.” {Dewes v. Fitch, [1921] 
A.C. 158; 36 T.L.R. 585.) In Spence v. Mercantile 
Bank of India Ltd. (1921), 37 T.L.R. 390: “The only 
way in which the former employer can protect himself 
is by some reasonable restriction against the employee 
entering an employment where such knowledge could 
be used.” In this case it was held that the restriction 
covered too wide an area. This decision was reversed 
by the Court of Appeal (1921), 37 T.L.R. 745, when it 
was held that the r^triction was not wider than was 
necessaiy for the reasonable protection of the defen- 
dants. 

The word “bank” is sometimes used in the singular 
and sometimes in the plural It is customary to say. 


e.g. “the bank has a note issue,” “the bank allows 2 
per cent interest,” “the bank have considered your 
application,” “the bank are willing to grant the loan.” 
(See Bank as Executor and Trustee, Bank of De- 
posit, Bank of England, Bank of Issue, Banking 
Company, Chartered Bank, Municipal Bank, 
Private Bank.) 

BANK ACCEPTANCE. A bill accepted by a bank. 
A merchant in this country, purchasing, say, cotton in 
America, may arrange for his bankers to accept a bill 
drawn on them by the shippers in America, the various 
shipping documents being attached to the bill. The 
shipper may then sell the bill and thus receive immediate 
payment for the cotton. (See Documentary Credit.) 
Banks show the total of these acceptances in their 
balance sheet as a liability with a contra entry on the 
asset side of the customers’ liability to the bank. (See 
Balance Sheet.) 

BANK AMALGAMATIONS. A Treasury Com- 
mittee was appointed in 1918 to consider and report 
to what extent, if at all, amalgamations between banks 
may affect prejudicially the interests of the industrial 
and mercantile community, and whether it is desirable 
that legislation should be introduced to prohibit such 
amalgamations or to provide safeguards under which 
they might continue to be permitted. In the Report of 
that Committee, the following recommendations were 
made — 

“We therefore recommend that legislation be passed 
requiring that the prior approval of the Goverimient 
must be obtained before any amalgamations are 
announced or carried into effect. And, in order that 
such legislation may not merely have the effect of 
producing hidden amalgamations instead, we recom- 
mend that all proposals for interlocking directorates, or 
for agreements which in effect would alter the status of 
a bank as regards its separate entity and control, or 
for purchase by one bank of the shares of another bank, 
be also submitted for the prior approval of the Govern- 
ment before they are carried out. 

“As general principles to be acted upon at present by 
the Government at its discretion, we would suggest 
that a scheme for amalgamating or absorbing a small 
local bank, or any scheme of amalgamation designed to 
secure important new facilities for the public or a really 
considerable and material extension of area or sphere of 
activity for the larger of the two banks affected, should 
normally be considered favourably, but that if an 
amalgamation scheme involves an appreciable overlap 
of area without securing such advantages, or would 
result in undue predominance on the part of the larger 
bank, it should be refused. Consideration should also, 
in our opinion, be given to the undesirability of pennit- 
ting an unusual aggregation of deposits without fully 
adequate capital and reserves. 

“It only remains to make a suggestion as to which 
Government department or departments should be 
charged with the responsibility of approving or dis- 
approving amalgamation schemes, etc., under our 
proposal above. On the whole, we think that the 
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approval both of the Treasury and of the Board of Trade 
should be obtained and that legislation should be 
passed requiring the two departments to set up a special 
Statutory Committee to advise them, the members of 
which should be nominated by the departments from 
time to time, for such period as may seem desirable, 
and should consist of one commercial representative and 
one financial representative, with power to appoint an 
arbitrator, should they disagree.” (See Novation.) 
The latest amalgamation took place in 1962, the 
amalgamation of the District Bank with the National 
Provincial Bank being announced on the 14th of 
August of that year. 

BANK AS EXECUTOR AND TRUSTEE. The 
trustee department or company of a bank undertakes 
the following functions — 

Executorship and/or trusteeship of wills; administra- 
tion of wills; administration of estates of intestates; 
attorney administrations; trusteeship of settled legacies 
or fimds; trusteeship of new settlements; trusteeship 
of trust agreements or declarations; custodian trustee- 
ships; receiverships; pension schemes. 

The appointment of a bank trustee company elimin- 
ates the trouble and expense which follow upon the death 
or retirement of private trustees. It secures also the ad- 
vantages of expert administration, continuity, security, 
secrecy, audit of the trust accounts and impartiality. 

The remuneration of the trustee must be authorised 
by the terms of the will or settlement, or, when an 
existing trust is taken over, by the beneficiaries. 

When the bank acts as custodian trustee it may charge 
and retain out of the trust property fees not exceeding 
the fees chargeable by the Public Trustee acting as cus- 
todian trustee. (See Custodian Trustee.) 

A bank trustee company is a “Trust Corporation” 
within the meaning of the Law of Property Act, 1925, 
and the Trustee Act, 1925. (See Trust Corporation.) 

BANK BILL. A bill which is drawn or accepted by a 
bank. The discount rates for bank bills are less than 
the rates for fine trade bills; for example, when the 
rates for three months’ bank bills are quoted at 2f per 
cent, trade bills may be quoted at, say, to 4. 

BANK BUILDINGS. (See Bank Premises.) 

BANK CHARTER ACT, 1844 (7 & 8 ViCT. c. 32). 
An Act to regulate the issue of bank notes and for 
giving to the Governor and Company of the Bank of 
England certain privileges for a limited period. The 
Act was passed on 19th July, 1844, By the Currency 
and Bank Notes Act, 1928, various Sections of the Bank 
Charter Act were repealed. (See Bank of England, 
and Currency and Bank Notes Act, 1928.) The main 
provisions of the Bank Charter Act, before these repeals, 
were: The Bank of England was to be divided into two 
departments, the issue department and the banking de- 
partment. The directors were to transfer to the issue 
department securities to the extent of £14,000,000, of 
which the debt due by the public was to be a part, and 
also so much of the gold coin, gold and silver bullion as 
should not be required for the banking department, in 
exchange for bank notes. 


The Act gave the Bank of England a monopoly of note 
issue within a radius of three miles from the City of 
London. 

After the passing of the Act there were to be no new 
banks of issue in any part of the United Kingdom, and, 
if a banker ceased to issue his own notes, the Bank of 
England was empowered to increase its note issue 
against public securities by two-thirds of the amount of 
such issue withdrawn from circulation, A bank issuing 
notes on 6th May, 1844, was allowed to continue to 
issue to an average amount as ascertained by the average 
amount of the bank’s notes in circulation for twelve 
weeks preceding 27th April. Issuing banks were to 
render accounts to the Commissioners of Inland 
Revenue. 

By Section 11, “it shall not be lawful for any banker 
to draw, accept, make, or issue, in England or Wales, 
any bill of exchange or promissory note or engagement 
for the payment of money payable to bearer on de- 
mand,” except in the case of those banks which were 
issuing their own notes in 1844. (The exception was 
repealed by the Currency and Bank Notes Act, 1928.) 

Previous to the passmg of this Act bankers issued 
notes without restrictions, and it was anticipated that 
the restrictions imposed by the Act would have a bene- 
ficial effect in preventing the evils from which the 
country had suffered through an unrestricted issue. The 
working of the Act was soon tested. In 1847 a severe 
crisis occurred, but the Act did not fulfil what had been 
expected, and in order to save the situation the Govern- 
ment had to intervene and authorise the Bank to issue 
notes in excess of the amount as fixed by the Act. This 
is called the “Suspension of the Bank Act,” and it was 
successful in restoring confidence. In November, 1857, 
another crisis occurred, and again the Government gave 
permission to the Bank to exceed its authorised issue, 
with the same result as on the previous occasion. In 
May, 1866, the Act was suspended for the third time, 
and, as before, the trouble soon passed away. H. D. 
Macleod says ^e expansive theory “was the only means 
of saving the Bank itself as well as every other bank 
from stopping payment. Thus we see the entire failure 
of Peel’s expectations (that is, the restrictive theory in 
the Bank Charter Act). He took away the power of 
unlimited issues from the Bank, and imposed a rigorous 
numerical limit on its powers of issue, under the hope 
that he had prevented the recurrence of panics. But 
the panics recurred with precisely the same regularity as 
before; and therefore, in this sense, the Act has failed; 
and when monetary crises do occur, it is decisively 
proved that it is wholly incompetent to deal with 
them.” 

On the outbreak of war with Germany in August, 
1914, the Government issued an emergency paper 
currency of £1 and 10s. notes. (See Moratorium.) On 
1st August, 1914, the Prime Minister and the Chancellor 
of the Exchequer sent a letter to the Bank of England 
authorising the suspension of the Bank Act, In answer 
to a question in the House of Commons (9th November, 
1915) as to whether the Bank Act was, in fact, suspended 
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in August, 1914, the Prime Minister said: “The authori- 
ty of 1st August was neveracted upon, and wassucceeded 
by Section 3 of the Currency and Bank Notes Act, 1914, 
which received the Royal Assent on 6th August. On 
7th and 8th August, as adequate supplies of currency 
notes were not for the moment available, certain notes 
of the Bank of England were used, at the request of the 
Treasury, for the purpose of advances to bankers under 
the Currency and Bank Notes Act, the naaximum excess 
involved being £3,043,000. By 10th August the position 
as regards the bank notes had become normal in all 
respects.’’ Section 3 provided that “the Governor and 
Company of the Bank of England and any persons con- 
cerned in the management of any Scottish or Irish bank 
of issue may, so far as temporarily authorised by the 
Treasury and subject to any conditions attached to that 
authority, issue notes in excess of any limit fixed by law; 
and those persons are hereby indemnified, freed, and 
discharged from any liability, penal or civil, in respect 
of any issue of notes beyond die amount fixed by law 
which has been made by them since 1st August, 1914, 
in pursuance of any authority of the Treasury, or of 
any letter from the Chancellor of the Exchequer, and 
any proceedings taken to enforce any such liability shall 
be void.” 

In 1928 the currency note issue of the Treasury was 
transferred to the Bank of England. (See Currency 
AND Bank Notes Act, 1928.) 

The Act regulating the issue of notes in Northern 
Ireland is 8 & 9 Viet, c. 37, and the corresponding Act 
for Scotland is 8 & 9 Viet, c. 38. (See Bank Notes, 
Bank of England, Bank of Issue.) 

BANK CLERKS’ ORPHANAGE. Office: 47 
Gresham Street, E.C.2. Founded in 1883 by bank 
staffs to help maintain and educate the children of 
bank officers and clerks who are in need by reason of the 
father’s death or premature retirement on grounds of 
ill-faealth. It is non-institutional, and some 1,100 
children now in benefit are being educated at state, 
public and private schools throughout the country; 
assistance is also given to university or college students, 
and for vocational training. Expenditure on me children 
in the year ended 31st March, 1961, was £142,580. At 
the same date subscribers numbered 65,210. 

BANK DRAFT. See Bank Bill. 

BANK FOR INTERNATIONAL SETTLEMENTS. 
The “B.LS,” was created in May, 1930, chiefly for the 
purpose of facilitating the transfer and mobilisation of 
German reparation payments arising out of the First 
World War, In addition, it was formed in order to 
study the problems arising out of international indebt- 
edness and to devise methods of securing exchange 
stability. Its headquarters are at Basle and it has no 
branches. The slme capital (Swiss gold francs 
500,000,000, of which 25 per cent is paid up) was 
subsaribed by the Central Banks (^.o.) of the nations 
chiefly interested in the reparations, and nominees of 
those nations consfitute the board of directors. A year 
^ter its foundation it was faced by the European bank- 
ing crisis of 1931. In an effort to avert the crisis, the 


B.LS. granted substantial credits to the Central Banks of 
Germany, Austria, Hungary, and Yugoslavia, but it 
had not the resources to allow it to intervene on a large 
enough scale, and its ability to ^ant further help 
ceased when its Central Bank depositors proceeded to 
withdraw their deposits. 

In 1932 reparations were cancelled, leaving the B.LS. 
with its function of trustee-administrator of various 
funds and its agency business on behalf of certain 
international organisations. Its international banking 
business continued on a limited scale and its servic^ 
proved useful as a clearing institution for transfers of 
gold. The Bank also provided frequent opportunities 
for meetings of the heads of the various central banks. 
But difficulties in the field of international payments in 
the years preceding the Second World War dashed any 
hopes that may have been held at the time of its 
foundation that the B.LS. might come to occupy a key 
position in international finance. 

The position of the Bank was greatly complicated 
by the Second World War. Its official attitude was one 
of strict neutrality, but rather naturally its neutrality 
was suspect when Switzerland was completely sur- 
rounded by nations under German domination or 
influence. It was thought that in any case its position 
was anomalous and that it should be liquidated. That 
process, however, presented difficulties once the War 
had begun, and the Bank continued in being though no 
British representative took any part in its management. 
British participation was not completely withdrawn, as 
it was not desired that control should pass into enemy 
hands. 

As the War neared its conclusion and proposals 
were put forward for the future conduct of international 
finance, the question once more arose of what useful 

E se the B.I.S, could serve, particularly when the 
ational Bank for Reconstruction and Develop- 
ment (^,v.) came into being. It was argued, however, 
that the B.LS. could carry through certain classes of 
transactions which were not within the legal powers 
of its new rival. It might usefully grant small credits to 
central banks, in certain circumstances, to the extent of 
its limited resources. The Bank, therefore, continues in 
business. 

The statistical work of the B.I.S, has always been of a 
high quality, and its Annual Report is a very full and 
informative document on many aspects of international 
finance. 

BANK HOLIDAYS. The Act (34 Viet. c. 17) making 
provision for bank holidays, and respecting obligations 
to make payments and do other acts on such bank holi- 
days, was passed on 25th May, 1871. The Act is as 
follows — 

“Whereas it is expedient to make provision for 
rendering the day after Christmas Day, and also certain 
other days, bank holidays, and for enabling bank holi- 
days to be appointed by royal proclamation; 

“Be it enacted by the Queen’s most excellent Majesty, 
by and with the advice and consent of the Lords Spiri- 
tual and Temporal, and Commons, in this present 
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Parliament assembled, and by the authority of the same, 
as follows— 

Bills due on Bank Holidays to be Payable on 
the Following Day 

“Section 1. After the passing of this Act the several 
days in the Schedule to this Act mentioned (and which 
days are in this Act hereinafter referred to as bank holi- 
days) shall be kept as close holidays in all banks in 
England and Ireland and Scotland respectively, and all 
bills of exchange and promissory notes which are due 
and payable on any such bank holiday shall be payable, 
and in case of non-payment may be noted and protested, 
on the next following day, and not on such bank holi- 
day, and any such noting or protest shall be as valid as 
if made on the day on which the bill or note was made 
due and payable; and for all the purposes of this Act 
the day next following a bank holiday shall mean the 
next following day on which a bill of excheinge may be 
lawfully noted or protested. 

Provision as to Notice of Dishonour and 
Presentation for Honour 

“2. When the day on which any notice of dishonour 
of an unpaid bill of exchange or promissory note 
should be given, or when the day on which a bill of 
exchange or promissory note should be presented or 
received for acceptance, or accepted or forwarded to 
any referee or referees is a bank holiday, such notice of 
dishonour shall be given and such bill of exchange or 
promissory note shall be presented or forwarded on the 
day next following such bank holiday. 

As to any Payments on Bank Holidays 

“3. No person shall be compellable to make any 
payment or to do any act upon such bank holidays 
which he would not be compellable to do or make on 
Christmas Day or Good Friday; and the obligation to 
make such payment and do such act shall apply to the 
day following such bank holiday; and the making of 
such payment and doing such act on such following day 
shall be equivalent to payment of the money or per- 
formance of the act on the holiday. 

Appointment of Special Bank Holidays by 
Royal Proclamation 

“4. It shall be lav^ul for Her Majesty, from time to 
time, as Her Majesty may seem fit, by proclamation in 
the manner in which solemn fasts or days of public 
thanksgiving may be appointed, to appoint a special 
day to be observed as a bank holiday, eidier throughout 
the United Kingdom or in any part thereof, or in any 
county, city, borough, or district therein, and any day 
so appointed shall be kept as a close holiday in all banks 
within the locality mentioned in such proclamation, 
and shall, as regards bills of exchange and promissory 
notes payable in such locality, be deemed to be a bank 
holiday for all purposes of this Act 


Day Appointed for Bank Holiday may be 
altered by Order in Council 
“5. It shall be lawful for Her Majesty in like manner, 
from time to time, when it is made to appear to Her 
Majesty in Council in any special case that in any year 
it is inexpedient that a day by this Act appointed for a 
bank holiday shall be a bank holiday, to declare that 
such holiday shall not in such year be a bank holiday, 
and to appoint such other day as to Her Majesty in 
Council may seem fit to be a bank holiday instead of 
such day, and thereupon the day so appointed shall in 
such year be substituted for the day so appointed by this 
Act. 

Short Title 

“7. This Act may be cited for all purposes as ‘The 
Bank Holidays Act, 1871.* 

Schedule 

Bank Holidays in England and Ireland 
“Easter Monday. 

The Monday in Whitsun Week. 

The first Monday in August. 

The 26th day of December, if a week-day.” (If the 
26th December is a Sunday, Monday, 27th December, 
shall be a bank holiday.) 

[In March, 1964, it was announced in the House of 
Commons that in 1965 and 1966 August Bank Holiday 
will be on the last Monday of the month. Arrangements 
will then be reviewed in the light of the experience 
gained.] 

Bank Holidays in Scotland 
“New Year’s Day. 

Christmas Day. 

If either of the above dates falls on a Sunday the 
next following Monday shall be a bank holiday. 

Good Friday. 

The first Monday of May. 

The first Monday of August.” 

By 3 Edw, 7, c. 1, Bank Holiday (Ireland) Act, 1903, 
St. Patrick’s Day, 17th March, when a week-day shall 
be a bank holiday, but if 17th March is a Sunday, 18th 
March shall be a bank holiday. 

Christmas Day and Good Friday, which are conomon 
law holidays in England and Ireland, are statutory 
holidays in Scotland. 

Houdays Extension Act, 1875 (38 Viet. c. 13) 
“Whereas is it expedient to amend ‘The Bank 
Holidays, Act 1871’ (in this Act referred to as the Holi- 
days Act of 1871), and to extend certain of the holidays 
named therein to the customs, bonded warehouses and 
docks, and to amend the Acts relating to holidays in 
the inland revenue offices in England and Ireland — 
“Be it therefore enacted, etc. 

Days mentioned in Schedule to be Holidays 
“Section 1. From and after the passing of this Act, 
the several days and each and every of them in the 


49 



BAN] 


DICTIONARY OF BANKING 


Schedule to this Act mentioned, being holidays under 
the Holidays Act of 1 87 1 , shall be kept as public holidays 
in the customs, inland revenue ojaSces, and bonded 
warehouses in England and Ireland respectively; and 
it shall be lawful for the directors or governing body 
(by whatever name known) of any dock or docks in 
England and Ireland respectively to cause the said 
days or any of them to be kept as holidays in such dock 
or docks, any restraining clause in any Act of Parlia- 
ment notwithstanding: Provided that such directors or 
governing body shall give notice thereof by inserting an 
advertisement to that effect in some newspaper circulat- 
ing in the locality of such dock or docks, and by affixing 
to the principal gates of the said dock or docks, or to 
some conspicuous place in the immediate neighbour- 
hood, a notice to the same effect for at least a week 
immediately preceding any day which it is intended to 
observe as a holiday under this Act; and the anniver- 
sary of the coronation of Her Majesty and her succes- 
sors, and the birthday of the Prince of Wales, shall no 
longer be kept as holidays in any inland revenue office in 
England or Ireland, 

December 26th falling on Sunday 

“Whenever the 26th day of December shall fall on a 
Sunday, the Monday immediately next following, that 
is to say, the 27th day of December, shall be a holiday 
under this Act, and also under the Holidays Act of 
1871. 

Short Title 

“4. This Act may be cited for all purposes as The 
Holidays Extension Act, 1875.’ 

Schedule 

“Easter Monday. 

Monday in Whitsun week. 

The first Monday in August. [See note above.] 

The 26th of December (if a week-day).” 

With respect to the three days of grace which are 
allowed upon a bill which is not payable on demand, the 
bill is due and payable on the last day of grace; Pro- 
vided that 

“(u) When the last day of grace falls on Sunday, 
Christmas Day, Good Friday, or a day 
appointed by Royal proclamation as a public 
fast or thanksgiving day, the bill is, except in 
the case hereinafter provided for, due and 
payable on the preceding business <^y ; 

"\b) When the last day of grace is a bank holiday 
(other than Christmas Day or Good Friday) 
under the Bank Holidays Act, 1871, and Acts 
amending or extending it, or when the last 
day of grace is a Sunday and the second day of 
grace is a bank holiday, the bill is due and 

g yable on the succeeding business day.” 
x:tion 14, Bills of Exchange Act, 1882.) 

For the purposes of the Bills of Exchange Act, non- 
business days mean— 

(n) Sunday, Good Friday, Christmas Day: 
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(6) A bank holiday under the Bank Hohdavs Act 
1871, or Acts amending it: ^ ’ 

(c) A day appointed by Royal proclamation as a 
public fast or thanksgiving day. 

Any other day is a business day. (Sect. 92.) (See Time or 
Payment of Bill.) 

BANK HOLIDAYS ACT, 1871. (See Bank Holi- 
days.) 

BAT^ HOURS. The hours during which banks are 
open to do business with the public do not vary very 
much. The bankers in any one town generally agree to 
act together as to the hours when the doors will be 
opened and closed. From 9 or 10 a.m. till 3 p.m. are 
the hours which are usually considered sufficient 
though in some market towns the banks continue open 
for an extra hour upon market days. In veiy small 
towns or in villages, the hours may be much shorter, 
and are regulated according to the amount of business 
to be done. Sub-branches are, in some cases, open 
only for two or three hours once a week, or as may be 
found necessary. ^ 

On the occasion of local holidays, bankers may agree 
to be open for only, say, an hour, or they may agree 
to close altogether, and in such cases due notice of the 
holiday must be exhibited in the bank for some time 
previously. When a banker closes upon a local holiday 
he must arrange for bills falling due to be attended to 
and also see if there is anything urgent in the remittances 
and correspondence. 

Most banks have one half-day holiday in the week 
and close at 11.30 where this is on a Saturday. As to 
position where a cheque is presented and paid after the 
advertised hour for closing, see Baines v. National 
Provincial Bank Ltd.^ under After Hours. 

BANK INTEREST CERTIFICATE. A certificate 
given to a borrower on Revenue Form R.62 in order 
that he may claim rebate of income tax in respect of 
interest paid by him on his advance. No alteration of 
the printed matter is permissible except that of the 
terminal date where the certificate is for part of a fiscal 
year. A certificate can only be issued in cases where 
interest charged has been taken to profits. 

A guarantor who discharges his liability cannot 
claim a certificate in respect of that portion of the debt 
representing interest due from the debtor. (See Income 
Tax.) 

Where a guarantor is given time to pay on condition 
of paying inter^t on the sum due, he cannot of right 
claim a bank interest certificate in respect of such 
interest payments, but, in practice. Inspectors of Taxes 
will recognise certificates given in such cases. 

BANK NOTES. Bank notes are promissory notes 
issued by a bank and payable to bearer on demand, but 
unlike promissoiy notes they may be re-issued after 
payment They are practically money and in the ordin- 
aiy course of business are treated as cash. 

The definition of a bank note by 17 Sc 18 Viet. c. 83, 
Section 11, is: “All bills, drafts, or notes other than 
not^ of the Bank of England which shall be issued by 
any banker, or the agent of any banker, for the payment 



BAN] 


DICTIONARY OF BANKING 


[BAN 


of money to the bearer on demand; and all bills, drafts, 
or notes so issued which shall entitle or be intended to 
entitle the bearer or holder thereof, without indorse- 
ment, or without any further or other indorsement than 
may be thereon at the time of the issuing thereof, to the 
payment of any sum of money on demand, whether the 
same shall be so expressed or not, in whatever form and 
by whomsoever such bills, drafts, or notes shall be 
drawn or made, shall be deemed to be bank notes of the 
banker by whom or by whose agent the same shall be 
issued within the meaning of the 7 & 8 Viet. c. 32, and 
8 & 9 Viet. cc. 37 & 38.” 

The Chinese are said to have been the inventors of 
bank notes about the year 119 b.c. 

The origin of bank notes in England is to be found in 
the receipts which goldsmiths gave for money left with 
them for safe keeping. At first they were special 
promises with regard to some particular money in 
their possession, but afterwards they became general 
promises to deliver a sum of money on demand. 

Bank notes have relieved bankers and the public 
generally from many inconvenient transfers of large 
quantities of coins, which would otherwise have been 
necessary. Professor Jevons says; “I find that a 
Bank of England note weighs about 20 J grains, whereas 
a single sovereign weighs about 123 grains, and the note 
may represent five, ten, fifty, a thousand or ten thousand 
such sovereigns With slight differences in printing.” 

Notes for less than £5 were prohibited in England by 
an Act of 1826 (7 Geo. IV, c. 6, Section 3). By the 
Currency and Bank Notes Act, 1928, the Bank of 
England was empowered to issue bank notes for £1 and 
for 10s. (Section 1 (1).) 

In Scotland and Northern Ireland, banks of issue 
may issue notes for £1 and upwards. 

The note issue of England and Wales is now in the 
sole hands of the Bank of England as a result of the 
provisions of the Bank Charter Act, 1844 (the last 
note-issuing bank (Fox Fowler & Co.) being absorbed 
by Lloyds Bank in 1921), and of the Currency and 
Bank Notes Act, 1928, which transferred the issue of 
£1 and 10s. notes from the Treasury to the Bank of 
England. 

On the outbreak of wax with Germany in 1914, the 
Government issued an emergency paper currency of £1 
and 10s. notes. (See Currency Notes.) 

The currency note issue of the Treasury was trans- 
ferred to the Bank of England in 1928. (See Currency 
AND Bank Notes Act, 1928.) 

The present issue consists of coloured £10, £5, £1 and 
10s. notes, the £5 notes being blue, the £1 notes green 
and the £10 and 10s. notes brown. The £5 notes have 
the head of Britannia printed on the left face and a lion 
with key and chain on the back. The head of Britannia 
again appears as a watermark in a circular space on the 
right of the note. The notes are inches by 3 il inches 
in size, the paper containing a metallic thread. These 
were issued on 21st February, 1957. The £1 notes are 
6 inches by 21 inches and the 10s. notes are 5^ inches by 
2| inches, the difference in size enabling blind people to 


distinguish between them. These notes were issued on 
12th October, 1961. They bear the Queen’s portrait, 
and the paper contains a metallic thread. The water- 
mark consists of the head of Britannia repeated in a 
chain formation, which will be seen on the left side of 
the note. 

A new and smaller £5 note was issued on the 21st 
February, 1963. This note will gradually replace the 
one described above. It measures 5J inches by 3i^ 
inches, and is still mainly blue in colour. The Queen’s 
portrait on the right-hand face of the note is framed by 
an oval of micro-lettering repeating the words “Bank of 
England.” In the centre of the note the value in words 
stands out in white italic letters from a dark background. 
On the back Britannia is shown unhelmeted but in 
traditional pose. Like the £1 and 10s. notes, the new £5 
iiote has the watermark on the left-hand side and is, 
like them, designed for printing on continuous paper. 
It is expected that this note will prove more difficult to 
forge than previous issues. 

A £10 note was issued on 21st February, 1964. It 
measures 511 inches by 3 IS- inches. The colour of the 
note is predominantly dark brown against a multi- 
coloured background. The paper contains a metallic 
thread. The portrait of the Queen is the same as that 
on the £5 note. 

(See Bank Charter Act, Bank of England Notes, 
Bank of Issue, Composition, Forgery, Indorsement 
on Bank Note, Legal Tender, Note Register, 
Payment Stopped (Notes), Post, Statute of Limit- 
ations, Stolen Bank Notes, Currency and Bank 
Notes Act, 1928, Section 6.) 

BANK OF CIRCULATION. The same as Bank of 
Issue 

BANK OF DEPOSIT. A term applied to banks 
which receive deposits from their customers but are 
not empowered to issue their own notes, to distinguish 
them from “banks of issue” which are authorised to 
issue their own notes. 

BANK OF ENGLAND. In the year 1691, William 
Paterson, a native of Dumfriesshire, submitted to the 
Government a plan for the establishment of a national 
bank, and in the year 1694 the Bank of England, which 
has since become the greatest banking institution in the 
world, was incorporated by Act 5 & 6 William & Mary. 
The Act is entitled “An Act for granting to their Majes- 
ties several duties upon tonnage of ships and vessels, and 
upon beer, ale, and other liquors, for securing certain 
recompenses and advantages in the said Act mentioned, 
to such persons as shall voluntarily advance the sum of 
fifteen hundred thousand pounds towards carrying on 
the war with France.’^ The Act authorised the raising of 
£1,200,000 by voluntary subscription, the subscribers 
to be incorporated under the style of “The Governor 
and Company of the Bank of England.” The sum of 
£300,000 was also authorised to be raised by subscrip- 
tion and annuities granted to the subscribers. All the 
money was quickly subscribed, and a charter was 
granted on 27th July, 1694, for eleven years, and it has 
since then been renewed from time to time. 
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Within three years the Bank was compelled to sus- 
pend payment. 

In 1708, when the Bank Charter was renewed, a 
clause was inserted constituting the Bank of England 
the only joint stock bank in England. In 1718 sub- 
scriptions for Government loans were for the first time 
received at the Bank, and the Bank has been employed 
by the Government in similar transactions ever since 
such time. 

In 1720 the Bank found itself in danger of being 
involved in the South Sea Company’s ruin. In 1734 its 
business was transferred from the Grocers’ Hall to a 
newly erected building in Threadneedie Street. The 
Bank commenced to issue Bank Post Bills in 1738 (see 
Bank: Post Bill), The Bank began to issue notes for 
£10 and £15 in 1759; previous to that year it would 
appear that the lowest amount of note issued was £20. 
In 1780 the Gordon Riots occurred, and for protection 
a company of Foot Guards did duty in the Bank, and 
ever since a picket of Grenadier or Coldstream Guards 
have mounted guard at the Bank each night. In 1793, 
or practically one hundred years after the Bank was 
founded, notes for £5 were &st issued. The capital of 
the Bank had by that time increased to £11,^2,400. 
In 1797, owing to the effects of the unusual demand for 
specie, an Order in Council was issued “that it is 
indispensably necessary for the public service, that the 
Directors of the Bank of England should forbear 
issuing any cash in payment, until the sense of Parlia- 
ment can be taken on the subject.” . • . 

Notes for £1 and £2 appeared for the first time in 
1797. In the same year Peel’s “Restriction Act” was 
passed. It is entitled “An Act for continuing for a 
limited time the restriction contained in the minute of 
Council of the 26th of February, 1797, of payment of 
cash by the Bank.” 

In 1810, theBuUion Committee reported to the House 
of Commons upon the high price of bullion and the 
state of the circulating medium. In 1816, the Bank was 
authorised to increase its capital to £14,553,000, at 
which amount it stood until public ownership in 1946. 
In 1819 the Bank Restriction Act was further continued 
till 1820. On 1st May, 1821, the Bank began to pay 
its notes in gold. In December, 1825, the Bank pass^ 
through a very severe time, and it appears that the 
credit of the Bank was saved by the finding of a box 
containing a quantity of one-pound notes. In 1825 
at a time of general financial crisis, the Bank of England 
was authorised to open branches in the larger provincial 
towns and to issue notes therefrom. Accordingly, 
branches were opened at Gloucester, Manchester, and 
Swansea. At the present time, branches are established 
at Biraaingham, Bristol, Law Courts (London), Leeds, 
Liverpool, Manchester, Newcastle upon Tyne, and 
Southampton. In 1826, not^ under £5 were abolished ; 
and the monopoly which the Bank had hitherto enjoyed 
was done away with except in London and within a 
radius of sixty-five miles thereof. In 1844, the Bank 
Charter Act was passed. It separated the Bank into 
two departments, the Issue Department and the 


Banking Department. The Bank’s note issue was 
limited to £14,000,000 against securities, part of which 
was the debt due from the public; for any notes issued 
in excess of that amount gold coins, or gold or silver 
bullion must be deposited in the issue department. The 
net profit on any issue of notes against securities 
exceeding £14,000,000 was paid to the State. The Bank 
Act has been suspended on three occasions~~in 1847, 
1857, and 1866. On the outbreak of war with Germany 
in 1914, the Bank was authorised to suspend the Bank 
Act, but the authority was not acted upon. (See Bank 
Chakter Act.) 

The Bank of England’s advertised rate of discount, 
known as “Bank Rate,” was the rate on which all 
money rates hinged. (See Bank Rate.) 

For many years prior to public ownership, the Bank 
of England had assumed the functions of a Central 
Bank {q.v.), and in pursuance of this policy had 
gradually shed its private and commercial business, 
selling its Western Branch in Burlington Gardens, 
London, to the Royal Bank of Scotland. 

The Bank kept the national reserve of bullion, and 
as all other banks throughout the country keep an 
account with the Bank of England, either directly or 
indirectly (by keeping an account with a London agent, 
which agent keeps an account there), the Bank of 
England occupied the unique position of being the 
holder of the ultimate banking reserve. In a time of 
panic all banks fell back upon the Bank of England for 
supplies of gold. 

The Bank has charge of the Government accounts 
and manages the National Debt, paying the interest 
thereon. From the sums which are paid to the Bank 
for the management of the public debt, the Bank, by 
the Act of 1844, allowed the State £180,000 per annum 
for the privileges which it enjoyed. The remuneration 
for the management of the National Debt was fixed at 
an annual sum of £325 per £1 ,000,000 up to £500,000,000 ; 
£100 per £1,000,000 above £500,000,000, but the 
amount was not to be less than £160,000 per annum. 
The remuneration for the management of Exchequer 
Bonds was £100, and of Treasury Bills £200, for every 
£1,000,000 of such Bonds or Bills outstanding on the 
last day of the previous financial year (55 & 56 Viet, 
c. 48). 

The following sections in the Bank Charter Act 
(7 & 8 Vic. c. 32) deal with the issue of notes by the 
Bank and with the privileges which it enjoys (but by 
the Currency and Bsmk Notes Act, 1928, Sections 2, 3, 
5, and 9 were repealed. See Currency and Bank 
Notes Act, 1928>~ 

“1. The issue of promissory notes of the Governor 
and Company of the Bank of England payable on 
demand shall be separated and thenceforth kept wholly 
distinct from the general banking business of the said 
Governor and Company; and the business of and 
relating to such isstie shall be thenceforth conduct^ 
and carried on by the said Governor and Company in 
a separate department to be called ‘The Issue Depart- 
m^t of th& Bank of England,’ subject to the rules and 
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regulations hereinafter contained ; and it shall be lawful 
for the court of directors of the said Governor and 
Company, if they shall think fit, to appoint a committee 
or committees of directors for the conduct and manage- 
ment of such issue department of the Bank of England, 
and from time to time to remove the members, and 
define, alter, and regulate the constitution and powers 
of such committee, as they shall think fit, subject to any 
by-laws, rules or regulations which may be made for 
that purpose: Provided nevertheless, that the said issue 
department shall always be kept separate and distinct 
from the banking department of the said Governor and 
Company. 

“2. There shall be transferred, appropriated, and set 
apart by the said Governor and Company to the issue 
department of the Bank of England securities to the 
value of fourteen million pounds, whereof the debt due 
by the public to the said Governor and Company shall 
be deemed a part; and there shall also at the same time 
be transferred, appropriated, and set apart by the said 
Governor and Company to the said issue department 
so much of the gold coin and gold and silver bullion 
then held by the Bank of England as shall not be 
required by the bankmg department thereof; and 
thereupon there shall be delivered out of the said issue 
department into the said banking department of the 
Bank of England such an amount of Bank of England 
notes as, together with the Bank of England notes then 
in circulation, shall be equal to the aggregate amount 
of the securities, coin, and bullion so transferred to the 
said issue department of the Bank of England: and 
the whole amount of Bank of England notes then in 
circulation, including those delivered to the banking 
department of the Bank of England as aforesaid, shall 
be deemed to be issued on the credit of such securities, 
coin, and bullion so appropriated and set apart to the 
said issue department; and from thenceforth it shall 
not be lawful for the said Governor and Company to 
increase the amount of securities for the time being in 
the said issue department, save as hereinafter is men- 
tioned, but it shall be lawful for the said Governor and 
Company to diminish the amount of such securities, 
and again to increase the same to any sum not exceeding 
in the whole the sum of fourteen million pounds, and 
so from time to time as they shall see occasion; and 
from and after such transfer and appropriation to the 
said issue department as aforesaid it shall not be lawful 
for the said Governor and Company to issue Bank of 
England notes, either into the banking department of 
the Bank of England, or to any persons or person 
whatsoever, save in exchange for other Bank of England 
notes, or for gold coin or for gold or silver bullion 
received or purchased for the said issue department 
under the provisions of this Act, or in exchange for 
securities acquired and taken in ^e said issue depart- 
ment under the provisions herein contained: Provided 
always, that it shall be lawful for the said Governor and 
Company in their banking department to issue all such 
Bank of England notes as they shall at any time receive 
from the said issue department or otherwise, in the 
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same manner in all respects as such issue would be 
lawful to any other person or persons. (Repealed 1928.) 

“3. It shall not be lawful for the Bank of England 
to retain in the issue department of the said Bank at 
any one time an amount of silver bullion exceeding 
one-fourth part of the gold coin and bullion at such 
time held by the Bank of England in the issue depart- 
ment. (Repealed 1928.) 

“All persons shall be entitled to demand from the 
issue department of the Bank of England, Bank of 
England notes in exchange for gold bullion, at the rate 
of £3 17s. 9d. per ounce of standard gold; Provided 
always, that the said Governor and Company shall 
in all cases be entitled to require such gold bullion to be 
melted and assayed by persons approved by the said 
Governor and Company at the expense of the parties 
tendering such gold bulUon. 

“5. Provided, always, that if any banker who on the 
6th day of May, 1844, was issuing his own bank notes 
shall cease to issue his own bank notes, it shall be lawful 
for Her Majesty in Council at any time after the 
cessation of such issue, upon the application of the said 
Governor and Company, to authorise and empower 
the said Governor and Company to increase the amount 
of securities in the said issue department beyond the 
total sum or value of fourteen million pounds, and 
thereupon to issue additional Bank of England notes 
to an amount not exceeding such increased amount of 
securities specified in such Order in Council, and so 
from time to time: Provided always, that such increased 
amount of securities specified in such Order in Council, 
shall in no case exceed the proportion of two-thirds the 
amount of bank notes which the banker so ceasing to 
issue may have been authorised to issue under the 
provisions of this Act; and every such Order in Council 
shall be published in the next succeeding London 
Gazette, (Repealed 1928.) 

“7. The said Governor and Company of the Bank 
of England shall be released and discharged from the 
payment of any stamp duty, or composition in respect 
of stamp duty, upon or in respect of their promissory 
notes payable to bearer on demand ; and all such notes 
shall be and continue free and wholly exempt from all 
liability to any stamp duty whatsoever. 

“9. In case, under the provisions hereinbefore 
contained, the securities held in the said issue depart- 
ment of the Bank of England shall at any time be 
increased beyond the total amount of fourteen million 
pounds, then and in each and every year in which the 
same shall happen, and so long as such increase shall 
continue, the said Governor and Company shall, in 
addition to the said annual sum of £180,000, make a 
further payment or allowance to the public, equal in 
amount to the net profit derived in the said issue 
department during the current year from such addi- 
tional securities, after deducting the amount of the 
expenses occasioned by the additional issue during the 
same period, which expenses shall include the amount 
of any and every composition or payment to be made 
by the said Governor and Company to any banker in 
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consideration of the discontinuance at any time hereafter 
of the issue of bank notes by such banker.” (Repealed 
1928.) 

In 1844 there were 207 private banks and 72 joint 
stock banks authorised to issue their own notes in 
England. The last of these issues lapsed in 1921, 
representing a total of £8,631,647. In pursuance of the 
Act of 1844 two-thirds, that is, £5,754,431, of the 
lapsed amount may be added by Order in Council to 
the Bank of England’s fiduciary issue of £14,000,000 as 
defined by that Act. By various Orders, as shown 
above, £5,750,000 of the two-thirds of the lapsed issues 
has been add^ to the Bank’s issue, leaving a balance 
of £4,431. 

On 22nd November, 1928, the currency note issue 
of the Treasury was transferred to the Bank of England, 
and the Bank was empowered to issue bank notes 
against securiti^ to the amount of £260,000,000. This 
issue is called the fiduciary note issue. This amount 
could be increased by Treasury sanction, subject to 
ultimate parliamentary approval. (See Fiduciary 
Issue.) By the same act “the Bank may issue bank notes 
for one pound and for ten shillings.” (See Currency 
AND Bank Notes Act, 1954.) 

(See Bank Notes, Bank of Issue, Bank Return, 
Central Bank, Fiduciary Issue, National Debt.) 

On 14th February, 1946, the Bank of England Act, 
1946, was passed which brought the capital stock of 
the Bank into public ownership, subjected the Bank to 
public control, and made provision with respect to the 
relations between the Treasury, the Bank of England, 
and other banks. 

The text of the Act and the consequential Charter 
is as follows— 

Bank of England Act, 1946 
Chapter 27. 

“An Act to bring the capital stock of the Bank of 
England into public ownership and bring the Bank 
under public control, to make provision with respect 
to the relations between the Treasury, the Bank of 
England and other banks, and for purposes connected 
with the matters aforesaid, 

[i4th February, 1946.] 

“Be it enacted by the King’s most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
PJufliaraent assembled, and by the authority of the same, 
as follows—- 

Transfer of Bank Stock to Treasury 

“1.— (1) On the appointed day; 

“(a) the whole of the existing capital stock 
of the Bank Oiereinafter referred to as 
*Bank stock’) shall, by virtue of this 
section, be transferr^, free of all 
trusts, liabilities and incumbrances, 
to such person as the Treasury may 
by order nominate, to be held by that 
person on behalf of the Treasury; 
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“(6) the Treasury shall issue to the person 
who immediately before the appointed 
day is registered in the books of the 
Bank as the holder of any Bank stock, 
the equivalent amount of stock 
created by the Treasury for the 
purpose (hereinafter referred to as the 
‘Government stock’). 

“(2) The Government stock shall bear interest at the 
rate of three per cent per annum; and the 
equivalent amount of Government stock shall, 
in relation to any person, be taken to be such 
that the sum payable annually by way of 
interest thereon is equal to the average annual 
gross dividend declared during the period of 
twenty years immediately preceding the thirty- 
first day of March, nineteen hundred and 
forty-five, upon the amount of Bank stock of 
which that person was the registered holder 
immediately before the appointed day. 

“(3) The Government stock may be redeemed at par 
by the Treasury on or at any time after the 
fifth day of April, nineteen hundred and sixty- 
six, after giving not less than three months’ 
notice in the London Gazette of their intention 
to do so. 

“(4) After the appointed day, no dividends on Bank 
stock shall be declared but in lieu of any such 
dividends the Bank shall pay to the Treasury on 
every fifth day of April and of October, the sum 
of eight hundred and seventy-three thousand, 
one hundred and eighty pounds, or such less or 
greater sum as may from time to time be agreed 
upon between the Treasury and the Bank. 

“(5) The incidental and supplemental provisions set 
out in the First Schedule to this Act shall have 
effect with respect to the Government stock 
and to the sums payable to the Treasury under 
the last foregoing subsection. 

Court of Directors of the Bank 
“2. — (1) On the appointed day, all persons who are, 
immediately before that day, holding office as 
Governor, Deputy Governor or director of the 
Bank shall vacate their office and on and after 
that day there shall be a Governor, a Deputy 
Governor and sixteen directors of the Bank, 
who shall be the court of directors. 

“(2) The Governor, Deputy Governor and other 
members of the court of directors shall be 
appointed by His Majesty* 

“(3) The provisions of the Second Schedule to this 
Act shall have effect as respects the tenure of 
office, qualifications and employment of 
members of the court of directors and meetings 
of the court. 

Consequential Provisions as to 
Constitution and Powers of the Bank 
“3. — (1) So much of any enactment as limits the 
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duration of the Bank as a body corporate shall 
cease to have effect. 

‘(2) As from the appointed day every member of 
the court of directors of the Bank shall be a 
member of the said body corporate, notwith- 
standing that he holds no Bank stock, and 
accordingly the members of the said body shall 
be the members for the time being of that court 
together with the person who for the time being 
holds the Bank stock on behalf of the Treasury. 

‘(3) As from the appointed day His Majesty may 
revoke all or any of the provisions of the 
charters of the Bank except in so far as they 
incorporate the Bank, and thereafter, subject 
to the provisions of this Act, the Bank shall be 
constituted and regulated in accordance with 
so much of the said charters as remains 
unrevoked and such other charters as may from 
time to time be granted by His Majesty and 
accepted on behalf of the Bank by the court of 
directors. 

‘(4) The enactments set out in the Third Schedule 
to this Act are hereby repealed as from the 
appointed day to the extent specified in the 
third column of that Schedule. 

Treasury Directions to the Bank and Relations of 
the Bank with Other Banks 

‘4.— -(1) The Treasury may from time to time give 
such directions to the Bank, as, after consulta- 
tion with the Governor of the Bank, they think 
necessary in the public interest, 

*(2) Subject to any such directions, the affairs of the 
Bank shall be managed by the court of directors 
in accordance with such provisions (if any) in 
that behalf as may be contained in any charter 
of the Bank for the time being in force and 
any byelaws made thereunder. 

‘(3) The Bank, if they think it necessary in the public 
interest, may request information from and 
make recommendations to bankers, and may, 
if so authorised by the Treasury, issue direc- 
tions to any banker for the purpose of securing 
that effect is given to any such request or 
recommendation : 

‘Provided that— 

^\a) no such request or recommendations 
shall be made with respect to the 
affairs of any particular customer of a 
banker; and 

“(^) before authorising the issue of any such 
directions the Treasury shall give the 
banker concerned, or such person as 
appears to them to represent him, an 
opportunity of making representations 
with respect thereto. 

‘(4) If, at any time before any recommendations or 
directions are made or given in writing to a 
banker under the last foregoing subsection, 
the Treasury certify that it is necessary in the 


public interest that the recommendations or 
directions should be kept secret, and the 
certificate is transmitted to the banker together 
with the recommendations or directions, the 
recommendations or directions shall be 
deeined for the purpose of section two of the 
Official Secrets Act, 191 1, as amended by any 
subsequent enactment, to be a document 
entrusted in confidence to the banker by a 
person holding office under His Majesty; and 
the provisions of the Official Secrets Acts, 191 1 
to 1939, shall apply accordingly. 

“(5) Save as provided in the last foregoing subsection, 
nothing in the Official Secrets Acts, 1911 to 
1939, shall apply to any request recommenda- 
tions or directions made or given to a banker 
under subsection (3) of this section. 

“(6) In this section the expression ‘banker’ means 
any such person carrying on a banking under- 
taking as may be declared by order of the 
Treasury to be a banker for &e purposes of 
this section. 

“(7) Any order made under the last foregoing 
subsection may be varied or revoked by a 
subsequent order. 

“(8) This section shall come into operation on the 
appointed day. 

Interpretation 

“5. For the purposes of this Act— 

“(4 the expression ‘the Bank’ means the 
Bank of England; 

“(6) the appointed day shall be such day 
as the Treasury may by order appoint, 
not being later than three months 
from the date of the passing of this 
Act. 

Short Title 

“6. This Act may be cited as the Bank of England 
Act, 1946,” 

First Schedule 

Incidental and Supplemental Provisions as to the 
Government Stock and Sums Payable by the Bank to the 
Treasury. 

“1 . The principal of and interest on the Government 
stock, and any expenses incurred in connection 
with the issue or redemption thereof, shall be 
charged on and issued out of the Consolidated 
Fund of the United Kingdom or the growing 
produce thereof (hereafter in this Schedule 
referred to as ‘the Consolidated Fund’). 

“2. There shall be paid to the Bank and the Bank 
of Ireland out of the Consolidated Fund such 
sums in respect of the management in any 
financial year of the Government stock as may 
be agreed upon between the Treasury and 
those Banks respectively. 

“3. The interest on the Government stock shall be 
payable on the fifth day of April and the fifth 
day of October in each year. 
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“4. A full half years’ interest on the Government 
stock shall be payable on whichever of the 
dates mentioned in the last foregoing para- 
graph occurs first after the appointed day, and 
shau be deemed to have accrued from day to 
day during the six months preceding that date. 

“5. The interest on the Government stock shall be 
paid out of the permanent annual charge for 
the National Debt. 

*‘6. Section forty-seven of the Finance Act, 1942 
(which empowers the Treasury to make regula- 
tions as respects the transfer and registration 
of stock and registered bonds of the descrip- 
tions specified in Part I of the Eleventh 
Schedule to that Act), and any regulations 
made thereunder which are in force immedi- 
ately before the appointed day, shall have i 

effect as if the Go vemment stock were included 

among the stocks mentioned in the said Part I 
and among the stocks to which the said 
regulations apply. 

“7. Where immediately before the appointed day 
any dead person is registered in the books of 
the Bank as the holder or one of the joint 
holders of any Bank stock, any Government 
stock purporting to be issued to him, or to 
him and the other joint holders, shall be 
deemed to be duly issued to his personal 
representatives, or to the survivors or the per- 
sonal representatives of the last survivor of the 
joint holders, as the case may be; and, in the 
case of administrators, as well as in the case of 
executors, this paragraph shall have effect not- 
withstanding that there is no grant of represen- 
tation to them until after the appoint^ day. 

“8. The Government stock issued in pbstitution 
for any Bank stock shall be held in the same 
rights and on the same trusts and subject to 
the same powers, privileges, provisions, 
charges, restraints and liabilities as those in, 
on or subject to which the Bank stock was held 
immediately before the appointed day, and so 
as to give effect to and not revoke any deed, 
will, order, mandate, notice or other instru- 
ment or testamentaiy or other disposition 
disposing of or affecting the Bank stock, and 
every such instrument or disposition shall take 
effect with reference to the whole or a propor- 
tionate part, as the case may be, of the 
substitute Government stock. 

“9. Trustees, executors and all other holders in any 
representative or fiduciary capacity of any 
Bank stock may hold, dispose of or otherwise 
deal with the Government stock issued in 
substitution therefor in all respects as they 
might have held, disposed of or otherwise 
dealt wifi^ the Bank stock. 

**10. Paragraphs 3, 4 and 5 of the Second Schedule 
to & National Loans Act, 1939 (which applies 
certain enactments to securities issued under 


that Act), shall have effect as if references to 
securities issued under that Act included 
references to the Government stock. 

“11. The Government stock shall be subject to the 
provisions of the National Debt Act, 1870, so 
far as is consistent with the tenor of this Act. 

“12. The Treasury may, for the purpose of providing 
any sums required by them in order to redeem 
the Government stock in accordance with 
section one of this Act, raise money in any 
manner in which they are authorised to raise 
money under the National Loans Act, 1939, 
and any securities created and issued to raise 
money under this paragraph shall be deemed 
for all purposes to have been created and 
issued under that Act. 

“13. The sums paid by the Bank to the Treasury in 
lieu of dividends on Bank stock shall be paid 
into the Exchequer, and issued out of the 
Consolidated Fund at such times as the 
Treasury may direct, and applied by the 
Treasury to the payment of any interest which 
would apart from this paragraph have fallen 
to be paid out of the permanent annual charge 
for the National Debt. 

“14. In charging the profits and gains of the Bank for 
the purposes of income tax for any year of 
assessment, the sums paid by the Bank as 
aforesaid in that year shall be allowed as a 
deduction.” 

Second Schedule 
Supplemental Provisions as to 
Court of Directors 

“I. The term of office of the Governor and of the 
Deputy Governor shall be five years. 

“2. The term of office of the directors shall be four 
years, and four of them shall retire each year on 
the anniversary of the appointed day : Provided 
that, of the directors appointed to take office 
on the appointed day, four shall be appointed 
to hold office until the first anniversay of that 
day and shall then retire, four shall be appointed 
to hold office until the second anniversary of 
that day and shall then retire, and four shall be 
appointed to hold office until the third anniver- 
sary of that day and shall then retire. 

**3. A person who has held the office of Governor, 
Deputy Governor or director shall be eligible 
for reappointment to that office or for appoint- 
ment to any other of those offices. 

“4. A person shall be disqualified for holding the 
office of Governor, Deputy Governor or 
director if— 

“(a) he is a Member of the Commons House 
of Parliament or a Minister of the 
Crown, or a person seizing in a 
Government Department in employ- 
ment in respect of which remuneration 
is payable out of moneys provided by 
Parliament; or 
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“(6) he is an alien within the meaning of the 
British Nationality and Status of 
Aliens Acts, 1914 to 1943; or 
“(c) he is subject to any disqualification 
which may be imposed by the charter 
of the Bank; 

and a person shall vacate any such office if he 
becomes subject to any such disqualification, 

“5. Where the office of a director is vacated under 
the foregoing paragraph, or by death or resigna- 
tion, a person appointed to fill the vacancy shall 
hold office until the time when the person in 
whose place he was appointed would regularly 
have retired, and shall then retire. 

“6. Not more than four of the directors may be 
employed to give their exclusive services to the 
Bank. 

“7. The following provisions shall have effect as 
respects any meeting of the court of directors 
held on or after the appointed day but before 
a charter making provision for the matters 
dealt with by this paragraph has been granted 
and accepted under this Act — 

^Xd) the meeting may be called by the 
Governor or Deputy Governor in such 
manner as he may determine; 

"\b) a quorum shall consist of not less than 
eight directors together with the 
Governor or Deputy Governor; 

“(c) when a quorum is present the court may 
act notwithstanding that a vacancy 
exists among the members of the 
court.” 


Bank of England Charter 
Dated l^r March, 1946 

“George the Sixth, by the Grace of God, of Great 
Britain, Ireland and the British Dominions beyond the 
Seas, King, Defender of the Faith, Emperor of India: 

“To all to whom these Presents shall come, Greeting! 

“Whereas by a Charter granted by Their Majesties 
King William and Queen Mary by Letters Patent under 
the Great Seal in pursuance of the Bank of England 
Act 1694 and dated the twenty-seventh day of My in 
the sixth year of their reign the Governor and Company 
of the Bank of England (hereinafter called “the Bank 
of England”) were duly incorporated with perpetual 
succession and a common seal and such rights, powers 
and privileges as are therein described: 

“And whereas by a Supplemental Charter granted by 
Her Majesty Queen Victoria by Letters Patent under the 
Great Seal in pursuance of the Bank Act, 1892 and 
dated the nineteenth day of August in the sixtieth year 
of Her reign the internal affairs of the Bank of England 
were further regulated: 

“And whereas the Bank of England Act 1946 by 
section one enacted that on a day to be appointed 
(hereinafter called “the appointed day”) the whole of 
the existing capital stock of the Bank of England should 
be transferred to such person as the Treasury might by 
order nominate : and by section two enacted that on and 
after the appointed day there should be a Governor a 
Deputy Governor and sixteen Directors of the Bank 
of England who should be the Court of Directors and 
should be appointed by Us Our Heirs and Successors 
and that the provisions of the Second Schedule to that 


THIRD SCHEDULE 
Enactments Repealed 


Session and 
Chapter 


5 & 6 W. & M. c. 20 
8 & 9 Will. 3, c. 20 

7 Ann, c. 30 

8 Ann, c. 1 . 

3 Geo. 1, c. 8 

15 Geo. 2, c. 13 . 


The 

The 

The 

The 

The 

The 


39 & 40 Geo. 3, c. 28 


The 


3 & 4 Will. 4, c. 98 

7 & 8 Viet. c. 32 . 

33 & 34 Viet. c. 71 
55 8 l 56 Viet. c. 48 


The 

The 

The 

The 


Short Title 


Extent of Repeal 


Bank of England Act, 1694 
Bank of England Act, 1696 
Bank of England Act, 1708 
Bank of England Act, 1709 
Bank of England Act, 1716 
Bank of England Act, 1741 

Bank of England Act, 1800 


Bank of England Act, 1833 


Bank Charter Act, 1844 


National Debt Act, 1870 
Bank Act, 1892 


Section twenty-five 

Sections thirty, thirty-two, forty-five and forty-nine 
Sections sixty, sixty-one, seventy and seventy-seven 
The whole Act 
Section thirty-eight 

In section eight, the words from “disabled” to “Parliament, 
or be” 

In section thirteen the words from “and also subject” to the 
end of the section; in section fifteen, the words from 
“subject to redemption” to “and not otherwise”; section 
sixteen 

In section one the words from “for the period” to the end 
of the section; in section fourteen the words from 
“subject nevertheless” to the end of the section 
Section twenty-seven except in so far as it authorises the 
redemption of the debt due from the public to the Bank of 
England 

Section seventy-two 
Subsection (1) of section seven 
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Act should have effect as respects the tenure of office 
qualifications and employment of members of the Court 
of Directors: and by section three enacted that as from 
the appointed day the members of the said body 
corporate should be the members for the time being 
of the Court of Directors together with the person who 
for the time being should hold the capital stock of the 
Bank of England on behalf of the Treasury and by 
section five enacted that the appointed day should be 
such day as the Treasury might by order appoint: 

“And whereas the Bank of England Act 1946 by 
section three further enacted that as from the appointed 
day all or any of the provisions of the Charters of the 
Bank of England might be revoked except in so far as 
they incorporate the Bank of England and that there- 
after, subject to the provisions of that Act, the Bank of 
England should be constituted and regulated in 
accordance with so much of the said Charters as re- 
mained unrevoked and such other Charters as might 
from time to time be granted by Us Our Heirs and 
Successors and accepted on behalf of the Bank of 
England by the Court of Directors: 

“And whereas by the Bank of England (Appointed 
Day) Order 1946 the Treasury have appointed the 
first day of March nineteen hundred and forty-six as 
the appointed day for the purposes of the Bank of 
England Act 1946: 

“And whereas it is Our pleasure in pursuance of 
section three of the Bank of England Act 1946 to revoke 
the existing Charters of the Bank of England except in 
so far as they incorporate the Bank of England, consti- 
tute its capital stock, authorise it to have a common 
seal, to hold land and other property as therein men- 
tioned and to sue and be sued and in place thereof to 
grant such new Charter as is herein set forth : 

“Now therefore know ye that We, taking the premises 
into Our consideration and of Our especial grace, 
certain knowledge, and mere motion do, in pursuance 
of the Bank of England Act 1946 and of all other powers 
enabling Us in that behalf, by these Presents for Us 
Our Heirs and Successors give, grant, ordain and declare 
as follows, that is to say : 

Revocation of Charters in Part 
“L As from the appointed day the Charter of the 
Bank of England dated the 27th day of July 
1694 (except in so far as it incorporates the 
Bank of England, constitutes its capital stock 
and authorises it to have a common seal, to 
hold land and other property as therein men- 
tioned and to sue and be sued) and the Supple- 
mental Charter of the Bank of England dated 
the 19th day of August 1896 shall be and the 
same are hereby revoked. 

Stock to Vest in Nomnee of Treasury 
“2. If at any time the Treasury direct that the capital 
stock of the Bank of England and any part 
thereof shall be transferred from the person 
nominated by ten under section one of the 


Bank of England Act 1946 to any other person 
nominated by them the said stock or suc5i part 
thereof shall without any instrument of tranW 
vest in the person so nominated by them to be 
held by him on behalf of the Treasury accor- 
dingly. 

Powers of the Court of Directors 
“3. The Court of Directors may and shall choose 
and appoint and remove officers servants and 
agents and determine their remuneration and 
conditions of service and generally in all matters 
do whatsoever they may judge necessary for the 
well ordering and managing of the Bank of 
England and the affairs thereof. 

Power to Make By-Laws 

“4. The By-Laws of the Bank of England heretofore 
made under the said Charter and Supplemental 
Charter ceasing to have effect as from the 
appointed day, the Court of Directors shall 
have power hereunder to make such By-Laws 
as appear to them to be required for the good 
order and management of the Bank of England 
and from time to time to repeal alter or supple- 
ment any By-Laws so made: provided always 
that the said By-Laws and any repeal alteration 
or supplement thereof shall not be repugnant 
to the laws or statutes of this Our Realm or to 
the provisions of the charters of the Bank of 
England from time to time in force. 

How the Court of Directors may Act 
“5. The Court of Directors may act notwithstanding 
that a vacancy or vacancies exist among the 
members of the Court and shall have power to 
act by sub-committees and to delegate such 
duties and powers as they think fit from time to 
time, to such sub-committees and to any of 
their own number and to the officers and servants 
and agents of the Bank, The Court shall meet 
once in every week at the least but the Governor 
(or in his absence the Deputy Governor) may 
summon a meeting at any time on giving such 
notice as in his judgment the circumstances 
may require. 

Meetings of the Court of Directors 
“6. At a meeting of the Court of Directors the 
proceedings shall be regulated as follows: 

“(1) The quorum shall consist of not less 
than nine members. 

“(2) The Governor or in his absence the 
Deputy Governor shall take the chair. 
If either the Directors present are 
satisfied that neither the Governor 
nor Deputy Governor will be present 
or theGovemor and Deputy Governor 
are absent for fifteen minutes after 
the time appointed for the meeting, 
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the Directors present may choose one 
of their own number to be Chairman 
for that meeting and the transactions 
of that meeting shall be as valid and 
effectual for all purposes as if the 
Governor or Deputy Governor had 
been present, 

“(3) The Governor or in his absence the 
Deputy Governor or in the absence 
of both the Governor and Deputy 
Governor the Chairman chosen for 
that meeting shall not have any votes 
save where there shall be an equality of 
votes. 

“(4) The Minutes of all orders, resolutions 
and transactions of the Court of 
Directors shall be taken by the 
Secretary or his Deputy or Assistant 
as the case may be and written in a 
book to be kept for that purpose. 

Declarations to be Made 

“7. Ko person appointed as Governor, Deputy 
Governor or Director of the Bank of England 
shall be capable of executing or acting in the 
office to which he may have been appointed 
until he shall have made the declaration set out 
in that behalf in the Schedule to these presents. 
Which declaration may and shall be made 
before any one of the Lord High Chancellor of 
Great Britain or the Chancellor of the Ex- 
chequer or the Lord Chief Justice of Us Our 
Heirs and Successors or the Governor or 
Deputy Governor of the Bank of England or 
before any preceding Governor or any preceding 
Deputy Governor, A Governor, Deputy 
Governor or Director who at the date of his 
appointment is absent from the United Kingdom 
may make the declaration required by these 
presents before the representative of tJs Our 
Heirs and Successors in any foreign state, 
before the United Kingdom High Commissioner 
in any of our Dominions or before the Governor 
in any of Our Crown Colonies. 

When Offices to be Vacated 
“8, Without prejudice to the provisions of paragraph 
4 of the Second Schedule to the Bank of Eng- 
land Act 1946, a Governor Deputy Governor 
or Director of the Bank of England shall be 
disqualified for holding and shall vacate his 
office 

If he be found mentally ill or become of 
unsound mind; 

'\b) If he become bankrupt or suspend 
payment or compoxmd with his 
creditors; 

“(c) If he be convicted of an offence and the 
Comt vwth the approval of Our 


Chancellor of the Exchequer resolve 
that his office be vacated; 

“(d) If he absent himself from Meetings of 
the Court of Directors continuously 
for six months without the consent of 
the Court and the Court with the 
approval of Our Chancellor of the 
Exchequer resolve that his office be 
vacated; or 

“(e) If by notice in writing to the Court 
(which notice shall forthwith be com- 
municated by the Court to Our 
Chancellor of the Exchequer) he 
resign his office. 

Interest of Members of the Court 
of Directors to be Disclosed 
“9. In all cases where the Governor, Deputy 
Governor and Directors or any of them shall 
have any interest direct or indirect in any 
dealing or business with the Bank of England 
such Governor, Deputy Governor or Director 
shall at the time of such dealing or business 
being negotiated or transacted declare and 
disclose to the Court of Directors his interest 
therein and shall have no vote relating thereto : 
provided that a member of the Court shall not 
be deemed to have an interest in any dealing 
or business by reason only of his being the 
beneficial owner of not more than one per 
cent of the share capital of a company inter- 
ested in such dealing or business. 

Those Concerned in Debates to Withdraw 

“10. Where any question shall at any time arise at a 
meeting of the Court of Directors touching or 
concerning any member of the Court such 
member shall have no vote relating thereto 
but shall withdraw and be absent during the 
debate of any matter in which he is concerned. 

Exclusive Services of Members of the 
Court of Directors 

“11. — (1) The Governor and the Deputy Governor 
shall render their exclusive services to the 
Bank of England. 

“(2) The Court of Directors may from time to time 
engage the exclusive services of Directors, in 
' number not exceeding four at any time, for a 
period not exceeding the unexpired portion of 
their respective terms of office. Such Directors 
shall be called and known by the name of 
Executive Directors, or by such other name 
as the Court may from time to time determine. 

Remuneration of Members of the 
Court of Directors 

“12,-..(1) The Governor, Deputy Governor and 
Directors shall in respect of their services on 
the Court of Directors receive fees at the same 
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rate as the fees which were payable to them 
respectively immediately before the date of 
these presents for the same services that is to 
say the Governor at the rate of Two Thousand 
Pounds a year the Deputy Governor at the 
rate of One Thousand Five Hundred Pounds 
a year and each Director at the rate of Five 
Hundred Pounds a year. 

“(2) The Governor and Deputy Governor and any 
Director rendering exclusive services to the 
Bank of England may in respect of their 
exclusive services receive remuneration at such 
rates as the Court of Directors may from 
time to time determine in addition to their 
fees for their services on the Court and the 
Court may pay or create and maintain a fund 
for the payment of pensions or capital grants 
to members or former members of the Court 
who shall have rendered such exclusive 
services. 

Custody and Use of the Seal 

“13. The Seal of the Corporation shall be carefully 
kept under three locks, the three keys whereof 
shall be severally kept by such three members 
of the Court of Directors as the Court shall 
from time to time empower to keep the same. 
The said Seal shall not be affixed to any 
instrument whatsoever but by an Order of the 
Court of Directors for that purpose first and 
obtained and in the presence of three or 
more members of the Court for the time being. 
The affixing of the Seal shall be attested by 
the signature of any three of the members of 
the Court so present. 

“In Witness whereof We have caused these Our 
Letters to be made Patent. 

“Witness Ourself at Westminster the first day of 
March in the tenth year of Our Reign. 

“By Warrant under The King’s Sign Manual. 

NAPIER.*’ 

Schedule 

Forms of Declaration 

Form of Declaration by the Governor 
or Deputy Governor 

I, A B, being appointed to the office of Governor 
(Deputy Governor) of the Corporation of the Governor 
and Company of the Bank of England do solemnly and 
sincerely declare that I will to the utmost of my power, 
by all lawful ways and means, endeavour to support 
and maintain the said Corporation and the liberties and 
privileges thereof: and in the execution of the said 
Office I will faithfully and honestly demean myself 
according to the best of my skill and understanding. 

Form of Declaration by a Director 

I, A B, being appointed to the office of a Director 
of the Corporation of the Governor and Company of 
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the Bank of England do solemnly and sincerely declare 
that in the said office I will be indifferent and equal to 
all manner of persons: and I will give my best advice 
and assistance for the support and good government 
of the said Corporation: and in the execution of the 
said Office I will faithfully and honestly demean myself 
according to the best of my skill and understanding. 



BANK OF ENGLAND NOTES. The Bank of 
England is a bank of issue, and may issue notes in 
England and Wales. The Bank is separated into two 
departments, the Issue Department and the Banking 
Department. By the Currency and Bank Notes Ac^ 
1928, the currency note issue of the Treasury was 
transferred to the Bank of England, the Bank was 
empowered to issue bank notes for £1 and for 10s., 
such notes to be legal tender in Scotland and Northern 
Ireland as in England, and the Bank’s note issue against 
securities (the “fiduciary note issue”) was fixed at 
£260,000,000. (See Currency and Bank Notes Act, 
1928, Fiduciary Issue.) 

By the Gold Standard Act, 1925, until otherwise 
provided by Proclamation, the Bank of England shall 
not be bound to pay any note of the Bank in coin. (See 
Gold Standard Act, 1925.) 

Bank of England notes may be signed by machinery 
instead of being written (16 & 17 Viet. c. 2, Section 1). 

Notes of the Bank of England are not subject to any 
stamp duty. They are issued for lOs., £1, £5, and £10. 
Until 30th April, 1945, notes for £20, £50, £100, 
£200, £500, and £1,000 were also in circulation, but on 
that date they were withdrawn in connection with the 
Government’s policy to stamp out “black market” 
operations and to check income tax evasion. These 
high value notes are now no longer legal tender, but 
are still repayable at the Bank of England. Owing to 
the prevalence of forged £5 notes in Europe, at the close 
of the second German war, a new type of note of better 
protective character was issued in October, 1945. 

As from 1st March, 1946, the old type of £5 note was 
called in and from that date was no longer legal tender, 
although encashable at the Bank of England. By the 
Act of 1928, any person who prints or impresses on 
any bank note any words, letters, or figures shall be 
liable to a penalty not exce^ing£L (Section 12.) This 
section does not affect the negotiability of any such 
note. The only person who is liable to the penalty is 
the person who defaced the note. 

The Bank of England does not object to the code 
stamp and serial number of a bank being placed on the 
back of notes for £5, but they must not placed on the 
face of the notes. 

The present issue consists of coloured £10, £5, £1 and 
10s. notes, the £5 notes being blue, the £1 notes green 
and the £10 and 10s. notes brown. The £5 notes have 
the head of Britannia printed on the left face and a lion 
with key and chain on the back. The head of Britannia 
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again appears as a watermark in a circular space on the 
right of the note. The notes are 6i inches by 3 M inches 
in size, the paper containing a metallic thread. These 
were issued on 21st February, 1957, The £1 and 10s. 
notes are 5i inches by 2|- inches in size, and bear the 
Queen’s portrait. The paper contains a metallic thread, 
and the watermark, consisting of the head of Britannia 
repeated in a chain formation, appears on the left side 
of the note. These were issued on 12th October, 1961 . 

A new and smaller £5 note was issued on the 21st 
February, 1963. This note will gradually replace the 
one described above. It measures 5^ inches by 3fff 
inches, and is still mainly blue in colour. The Queen’s 
portrait on the right-hand side of the note is framed by 
an oval of micro-lettering repeating the words “Bank 
of England.” In the centre of the note the value in 
words stands out in white italic letters from a dark 
background. On the back Britannia is shown unhelmeted 
but in traditional pose. Like the £1 and 10s. notes, the 
new £5 note has the watermark on the left-hand side, 

A £10 note was issued on 21st February, 1964. It 
measures 5 -ft inches by 3 -ft inches. The colour of the 
note is predominantly dark brown against a multi- 
coloured background. The paper contains a metallic 
thread. The portrait of the Queen is the same as that on 
the £5 note. 

Where notes of the Bank of England issued more 
than forty years ago (in the case of notes for £1 or 10s., 
twenty years, see the 1928 Act) have not been presented 
for payment, the Bank of England is empowered by 
the Bank Act, 1892, Section 6, to write off the amount, 
or any proportion of it, of such notes from the total 
amount issued by the issue department, and the Bank 
Charter Act, 1844, is to apply as if the amount so written 
off had not been issued, provided that— 

“(«) A return of the amount of notes so written off 
shall be forthwith sent to the Treasury and 
laid by them before Parliament; and 
“(b) This Section shall not affect the liability of the 
Bank to pay any note included in the amount 
so written off, and if it is presented for payment 
the amount shall either be paid out of the 
bank notes, gold coin, or bullion in the banking 
department; or, if it is exchanged for gold 
coin or bullion in the issue department, or for 
a note issued from the issue department, a 
corresponding amount of gold coin or bullion 
shall be transferred from the banking depart- 
ment and appropriated to the issue depart- 
ment.” 

Lord Mansfield (in Miller v. Race, 1758, 1 Burr. 452) 
said: “Bank notes are not goods, nor securities, nor 
documents for debts, nor are they so esteemed, but are 
treated as money, as cash, in the ordinary course and 
transaction of business by the general consent of 
mankind.” 

A material part of a Bank of England note, and of 
all bank notes, is the number. If a note is lost or stolen, 
the number often enables the loser who has kept a 
record of it to trace the note. The fact of notes being 
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nximbered, and therefore traceable, no doubt often 
tends to prevent them being stolen. 

In Suffell V. Bank of England (1882), 9 Q.B.D. 555, 
the numbers upon certain notes had been fraudently 
altered before they had been bona fide purchased by 
the plaintiff for value. It was held that, although the 
alteration did not vaiy the contract, it was material in 
the sense of altering the notes in an essential part, and 
that therefore the notes were vitiated so that the 
plaintiff could not recover. 

In Hongkong and Shanghai Banking Corporation v. Lo 
Lee Shi (1928), 44 T.L.R. 233, one of its notes had been 
accidentally mutilated and the number was missing. 
With regard to the liability of the bank to pay the note 
from which the number was missing, the Judicial 
Committee of the Privy Council held that there was 
nothing to destroy the liability of the bank upon a 
document which was admitted to be one of its notes. 
They added, “it is not possible in this case to lay down 
any general principles of law; they desire their judg- 
ment to be limited to this point, that in the special 
circumstances of this case it is possible, by means of 
the fragments of the document, assisted by oral evidence, 
to establish a claim against the bank for the $500 due 
upon the note.” In this case the number had been 
accidentally defaced, and it was pointed out that the 
case of Suffell v. Bank of England was different, as in 
that case the notes had been intentionally and fradu- 
lently altered. 

Mutilated bank notes for £1 and 10s. are referred to 
under Mutilated Notes. 

BANK OF ISSUE. A bank which issues its own 
notes payable to bearer on demand. 

Principally through amalgamations, the banks of 
issue in England have disappeared, leaving only the 
Bank of England. 

The issue of bank notes in Ireland was regulated by 
the Act of 1845 (8 & 9 Viet. c. 37). A banker in Ireland 
was prohibited from issuing notes in excess of the 
amount certified by the Commissioners of Stamps and 
Taxes (that is, the average amoimt of notes in circulation 
for one year prior to 1st May, 1845) except against the 
monthly average amount of gold and silver held by 
such banker at the head office and four principal places 
of issue. 

The issue of bank notes in Scotland is regulated by 
the Act of 1845 (8 & 9 Viet. c. 38). Bankers issuing 
notes on 6th May, 1844, were empowered to continue 
to issue them to the extent of the amount certified by 
the Commissioners (that is, the average amount of 
notes in circulation for one year prior to the passing 
of the Act) and the monthly average of gold and silver 
coin held by such banker at the head office or principal 
place of issue. 

In each of those Acts of 1845 it is provided that the 
silver against which notes may be issued must not 
exceed one-fourth part of the gold coin; that notes for 
one pound and upwards may be issued; and that Bank 
of England notes, though they may circulate in Ireland 
and Scodand, are not a legal tender in those countries. 
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By the Currency and Bank Notes Act, 1928, for the 
purpose of any enactment which, in the case of a bank 
in Scotland or Northern Ireland, limits by reference to 
the amount of gold and silver coin held by any such 
bank the amount of notes which that bank may have 
in circulation. Bank of England notes held by that 
bank, or by the Bank of England on account of that 
bank, shall be treated as being gold coin held by that 
bank. (Section 9 (1).) 

A bank in Scotland or Northern Ireland may hold 
the coin and Bank of England notes, by reference to 
which the amount of notes which it is entitled to have in 
circulation is limited, at such of its oiBSces in Scotland 
or Northern Ireland respectively, not exceeding two, 
as may from time to time be approved by the Treasury. 
(Section 9 (2).) 

By Section 1 of the same Act, Bank of England notes 
for £1 and for 10s, may be put into circulation in 
Scotland and Northern Ireland, and shall be current 
and legal tender there as in England, 

By the Bankers (Northern Ireland) Act, 1928— 
Whereas under the Act of 1845, aggregate 
amount of notes which banks in Ireland are 
authorised to issue in excess of the amount issued 
against gold and silver was fixed at £6,354,494 
(that is the “fiduciary note issue”) and 
Whereas by the Currency Act, 1927, of the Irish 
Free State provision is made for the issue within 
the Irish Free State of currency and bank notes, 
and the issue in the Irish Free State of bank 
notes other than those authorised by that Act is 
prohibited; and 

Whereas in consequence of the passing of the said 
Currency Act, 1927, it is necessary that the 
aggregate amount of the fiduciary note issue in 
Northern Ireland should be reduced; and 
Whereas the banks in Northern Ireland which are 
entitled to fiduciary note issues have agreed with 
the Treasury that the aggregate fiduciary note 
issues in Northern Ireland should be reduced 
to £1,634,000 [the Act apportions that amount 
amongst the six banks of issue in Northern 
Ireland]; 

It was enacted that the Act of 1845 shall, in its 
application to Northern Ireland, have effect as if that 
amount (£1,634,000) had been the amount authori^ 
under the Act of 1845, (Section 1 (1).) The notes which 
any such bank is by the Act of 1845, as amended by 
Hbk Act, authorised to issue shall be in addition to any 
bank notes which the bank is by any law for the time 
being in force In the Irish Free State, authorised to 
issue within the Irish Free State. (Section 1 (2).) It 
shall not be lawful for a banker in Northern Ireland 
to pay out or put in circulation any bank or other notes 
forming part of the currency of any country outside 
the Unit^ Kingdom, except as tihte Treasury may by 
any general or special licence authorise. (Section 2.) 

For the purposes of the Act of 1845 which relate to 
the issue of notes against gold and silver coin, there 
shall not be included any gold or silver coin held by a 
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bank at any office outside the United Kingdom 
(Section 3.) 

A bank in Scotland does not lose its right to issue 
notes by opening an office in London. 

By the Currency and Bank Notes Act, 1914, Section 
4, notes of banks of issue in Scotland or Ireland were 
made legal tender until revoked by Royal Proclamation. 
This Section was, by Proclamation, revoked as froni 
1st January 1920. 

The authorised issues are as follows— 

Bank of England 

Issue authorised against securities £260,000 OOO 

England — ’ 

Joint Stock Banks — 

Through amalgamations, the last issue 
disappeared in 1919. 

Private Banks — 

Through amalgamations, the last issue 
disappeared in 1921. 

Scotland — 

Eight Joint Stock Banks .... 2,676,350 
Northern Ireland — 

Six Joint Stock Banks .... 1,634,000 
Total £264,310 ,350 


(But see Currency and Bank Notes Act, 1954, 
Section 2.) 

To show how greatly the authorised issues of the 
English country banks had diminished, “in March, 
1858, the fixed issues of the issuing private banks, 153 
in number, amounted to £4,432, 7§), and those of the 
63 issuing joint stock banks to £3,303,357.” (Hutchi- 
son’s Practice of Bankings Vol. ii, p. 349.) The author- 
ised issue of the banks in Scotland in that year was 
£3,087,209, or only £410,000 more than at present. 
(See Bank Notes.) 

BANK POST BILL. Bank Post Bills were first 
issued by the Bank of England in 1738, payable at 
seven or sixty days after sight, without grace. They 
were issued to customers of the Bank of England free 
of stamp duty and commission and were originally 
used as a precaution against robbery in transit, as they 
could be stopped before their due date. For a long 
time past their issue had been confined to seven-day 
bills and, as such, they appeared on the liability side of 
the Weekly Return (Banking Department). They 
finally ceased to be issued in September, 1934. 

BiWK PREMISES. The premises of a banking 
company are frequently written down much below 
what may be regarded as their market value. In the 
case of the Bank of England its valuable properly does 
not appear at all in the balance sheet. 

Where the property is leasehold, the amount at which 
it stands in the books is reduced annually from profits 
by such an amount as will clear off the amount by the 
expiration of the lease. For example, if the outlay upon 
the land and buildings has been £2,000 and the term 
of the lease is fifty years, a sum of £40 should be set 
aside out of profits each year so that by the end of the 
term the balance at the debit of the premises account 
will be cleared off. 
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bank premises redemption fund. The 

name of the account to which are credited, yearly or 
half-yearly, any sums which are set aside out of profits 
for the purpose of reducing, when necessaiy , the balance 
at the debit of bank premises account. 

bank rate. The Bank Rate is the advertised 
rni ntiniim rate at which the Bank of England will 
discount approved bills of exchange (of not more than 
three months’ currency), but the rate which was actually 
charged to customers who kept their accounts with the 
Bank was the current market rate, which was, as a rule, 
lower than the Bank Rate. The Bank Rate is fixed by 
the Directors at their weekly meeting each Thursday, 
though alterations are sometimes made, when necessary, 
upon other days. The Rate was regulated according 
to the supply of money, on the one hand, and the 
demand for it, on the other. When the Bank reserve 
got too low, the Directors raised the Rate, but when the 
Directors found that they were in a position to increase 
their loans or discounts, the Rate was lowered. The 
reserve in the banking department was the most impor- 
tant cause of the rise or fall of the Bank Rate. A small 
reserve indicated a high Rate, and a large reserve a low 
Rate. When gold standards were in operation, a rise 
in the Bank Rate tended to attract gold to this country; 
a fall in the Rate encouraged gold to go abroad. The 
Bank Rate was, therefore, of the utmost importance in 
protecting the national reserve of gold. The rates, 
whether for loans, discounts, or deposits, of all the 
other banks in the country were regulated more or less, 
according to the Bank Rate. 

The Bank Rate has now assumed some of its former 
significance as a weapon in the hands of the Government 
to check inflation and stimulate demand as and when 
necessary. 

The following table 
of England minimum 
average from 1829 — 

Date 

1829. July 5 

1830. 

1831. 

1832. 

1833. 

1834. 

1835. 

1836. July 21 
Sept. 1 

1837. 

1838. Feb. 15 

1839. May 16 
June 20 
Aug. 1 

1840. Jan. 23 

1841. 

1842. April 7 

1843. 

1844. Sept. 5 

1845. Mar. 13 
Oct. 16 
Nov. 6 

1846. Aug. 27 

1847. Jan. 14 

21 


shows the changes in the Bank 
rate of discoimt and the yearly 

Per cent. Yearly Aver. 

£ 5 . d. 
4 4 0 0 

4 4 0 0 

4 4 0 0 

4 4 0 0 

4 4 0 0 

4 4 0 0 

4 4 0 0 

5 4 7 9 

5 5 0 0 

4 4 2 6 

5 

5i 

6 5 2 0 

5 5 13 

5 5 0 0 

4 4 5 4 

4 4 0 0 

2i (Bills) 

3 (Notes) 3 10 4 
3^ 

3J 2 13 7 

3 3 6 6 


Date 

1847. April 8 
Aug. 2 

Sept. 30 
Oct. 4 
» 25 


Nov. 22 
Dec. 2 
23 

1848. Jan. 27 
June 15 
Nov. 22 


Dec. 


1857. 


6 

4 

18 

2 


8 


April 
June 18 
July 16 
Oct. 

:: 

Nov. 5 
.. 9 


Dec. 24 

1858. Jan. 7 

,. 14 

28 
4 
11 

D^. 9 

1859. April 28 
May 5 
June 2 

« 9 

July 14 

1860. Jan. 


Feb. 


19 
31 

Mar. 29 
April 12 
May 10 
„ 24 

Nov. 8 

„ 13 

» 

29 


[BAN 

Per cent. Yearly Aver. 

£ j. d, 

5 

6 

? 

(Bank Charter 
Act SUSP 


4 2 0 


6 

5 

4 


1849. 


22 . 

2i 

2 19 

0 

1850. 

Dec. 

26 . 

3 

2 10 

1 

1851. 



3 

3 0 

0 

1852. 

Jan. 

1 .‘ ! 

2i 




April 22 . 

2 

2 3 

0 

1853. 

Jan. 

6 . 

2i 





20 . 

3 




June 

2 . 

H 




Sept. 

1 . 

4 




f9 

15 . 





99 

29 . 

5 

3 13 

11 

1854. 

May 

11 . 





Aug. 

3 . 

5 

5 2 

3 

1855. 

April 

5 . 

4i 




May 

3 . 

4 




June 

15 . 

H 




Sept. 

6 . 

4 




99 

13 . 

4i 




99 

27 . 

5 




Oct. 

4 . 

H 





18 . 

7 

4 17 

9 

1856. 

May 

22 . 

6 





29 . 

5 




June 

26 . 

4i 




Oct. 

1 . 

5 




7 

6 ^ 

7 

8 
9 

10 

(Bank Charter 
Act suspended 
Nov. 12) 

8 

6 

5 

4 

2i 


4 

6 

5 


6 1 3 


6 12 11 


3 4 7 


2 14 8 
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Per cent. Yearly Aver. 

£ d. 


Per cent. 


1861. Jan. 


Nov. 7 

1862. Jan. 9 
May 22 
July 10 

» 24 

Oct. 30 

1863. Jan. 15 

„ 28 
Feb. 19 
April 23 
„ 30 

May 16 
„ 21 
Nov. 2 
» 5 

Dec. 2 
« 3 

» 24 

1864. Jan. 20 
Feb. 11 

» 25 

April 16 
May 2 
„ 5 

„ 19 

» 26 
June 16 


31 . 

6 

437 1866. 

Dec. 

20 . 

3J 

7 . 

7 

1867. 

Feb. 

7 . 

3" 

14 . 

8 


May 

30 . 

1\ 

21 . 

7 


July 

25 . 

2“ 

4 . 

6 

1868. 

Nov. 

19 . 

11 

n . 

5 


Dec. 

3 . 

3" 

16 . 

6 

1869. 

April 

1 . 

4 

1 . 

5 


May 

6 . 


15 . 



June 

10 . 

4 

29 . 

4 


July 

24 . 

H 

19 . 

34- 


15 . 

3^ 

7 . 

3 

5 4 11 

Aug. 

19 . 

21 

9 . 

2i 


Nov. 

4 . 

3“ 

22 . 

3 

1870. 

July 

21 . 

3i 


;; 7 

Nov. 23 
Dec. 28 
1866. Jan. 4 
Feb- 22 
Mar. 15 
May 3 
» 8 

» H 
» 12 


Aug. 16 
„ 23 

30 

Sept. 6 
27 

Nov. 8 


2 10 6 


„ 23 

„ 28 
Aug. 4 
» 11 
„ 18 
„ 25 

Sept. 1 
t, 15 

29 

1871. Mar. 2 
April 13 
June 15 
July 13 
Sept. 21 

„ 28 
Oct. 7 
Nov. 16 

30 

Dec. 14 

1872. April 4 

„ 11 
May 9 
,, 30 

June 13 


Aug. 

4 . 

8 

July 

18 . 

3^ 

^pt. 

8 . 

9 

Sept. 

18 . 

4“ 

Nov. 

10 . 

8 


26 . 

4.1 

>» 

24 . 

7 

Oct. 

3 . 

5“ 

Dec. 

15 . 

6 

7 7 0 

10 . 

6 

1865. Jan. 

12 . 


Nov. 

9 . 

7 

>» 

Mar. 

26 . 

5 


28 . 

6 

2 . 


Dec. 

12 . 

5 

May 

30 . 

4 

1873. Jan. 

9 . 

4.1 

4 . 


>» 

23 . 

4“ 


25 . 

4 


30 . 

31- 

June 

1 . 

H 

Mar. 

26 , 

4^ 


15 . 

3 

May 

7 . 


July 

27 . 

3i 

»» 

10 . 

5 

Aug. 

3 . 

4 


17 . 

6 

Sept. 

28 . 

4i 

June 

4 . 

7 

Oct. 

2 . 

5 

„ 

12 . 

6 


6 

7 

6 

7 

8 
7 
6 

7 

8 
9 

10 

(Bank Charter 
Act suspended) 
8 
7 
6 
5 


July 10 
» 17 

24 

» 31 

Aug. 21 
Sept. 25 
» 29 

Oct. 14 

M 18 

Nov. 1 
„ 7 

„ 20 
*» 

Dec. 4 
» 11 
Jan. 8 
„ 15 

April 30 
May 28 


Yearly Aver. 
£ -y. d. 
6 18 11 


2 10 9 
2 1 11 


3 4 2 


2 17 8 
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Date 

Per cent. 

Yearly Aver. 

Date 

Per ce 




£ s. d. 



1874. June 

4 . 

3 


1885. Jan. 29 . 

4 


18 . 



Mar. 19 . 

3J 

July 

30 . 

3 


May 7 . 

3^ 

Aug. 

6 . 

4 


» 14 . 

2^ 


20 . 



,, 28 . 

2“ 

99 

27 . 

3 


Nov. 12 . 

3 

Oct 

15 , 

4 


Dec. 17 . 

4 

Nov. 

16 . 

5 


1886. Jan. 21 . 

3 


30 . 

6 

3 13 10 

Feb. 18 . 

2 

1875. Jan. 

7 . 

5 


May 6 . 

3 


14 . 

4 


June 10 . 

2J 

,, 

28 . 

3 


Aug. 26 . 

3| 

Feb. 

18 . 

3J 


Oct. 21 . 

4^ 

July 

8 . 

3 


Dec. 16 . 

5 


29 . 



1887. Feb. 3 . 

4 

Aug. 

12 . 

2 


Mar. 10 . 

H 

Oct. 

7 . 



„ 24 . 

3 

,, 

14 . 



April 14 . 



21 . 

4 


28 . 

2 

Nov. 

18 . 

3 


Aug. 4 . 

3 

Dec. 

30 . 

4 

3 4 8 

Sept. 1 . 

4 

1876. Jan. 

6 . 

5 


1888. Jan. 12 . 

3J 

99 

27 . 

4 


„ 19 . 

3^ 

Mar. 

23 . 

3i 


Feb. 16 . 


April 

6 . 

3 


Mar. 15 . 


>» 

20 . 

2 

2 12 2 

May 10 . 

3 

1877. May 

3 . 

3 


June 7 . 


July 

5 . 



Aug. 9 . 

3^ 

»» 

12 . 

2 


S^t. 13 . 

4 

Aug. 

28 . 

3 


Oct. 4 . 

5 

Oct. 

4 . 

4 


1889. Jan. 10 . 

4 

99 

11 . 

5 


,, 24 . 

3i 

Nov. 

29 . 

4 

2 18 0 

» 31 . 

3 

1878. Jan. 

10 . 

3 


April 18 . 


99 

31 . 

2 


Aug. 8 . 

3 

Mar- 

28 . 

3 


„ 29 . 

4 

May 

30 . 



Sept. 26 . 

5 

June 

27 . 

3 


Dec. 30 . 

6 

July 

4 . 

3i 


1890. Feb. 20 . 

5 

Aug. 

1 . 

4 


Mar. 6 . 


»» 

12 . 

5 


» 13 . 

4 

Oct. 

14 . 

6 


April 10 . 

H 

Nov. 

21 . 

5 

3 15 7 

,, 17 . 

3 

1879. Jan. 

16 . 

4 


June 26 . 

4 

>> 

30 . 

3 


July 31 . 

5 

Mar. 

13 . 

2i 


Aug. 21 . 

4 

April 10 . 

2 


Sept. 25 . 

5 

Nov. 

6 , 

3 

2 10 4 

Nov. 7 . 

6 

1880. June 

17 . 

2i 


Dec. 4 . 

5 

Dec. 

9 . 

3 

2 15 4 

1891. Jan. 8 . 

4 

1881. Jan. 

13 . 



„ 22 . 

H 

Feb. 

17 . 

3 


» 29 . 

3 

April 28 . 

2J 


April 16 . 

3i 

Aug. 

18 . 

3 


May 7 . 

4 

Oct. 

25 . 

4 


„ 14 . . 

5 

6 . 

5 

3 10 0 

June 4 . 

4 

1882. Jan. 

30 . 

6 


„ 18 . 

3 

Feb. 

23 . 

5 


July 2 . 


Mar. 

9 . 

4 


Sept. 24 . 

3 

99 

23 . 

3 


Oct. 29 . 

4 

Aug. 

17 , 

4 


Dec. 10 . 

H 

Sept. 

14 . 

5 

4 2 0 

1892. Jan. 21 . 

3 

1883. Jan. 

25 . 

4 


April 7 . 

2i 

Feb. 

15 . 

3i 


„ 28 . . 

2 

Mar. 

1 . 

3 


Oct. 20 . 

3 

May 

10 . 

4 


1893. Jan. 26 . 

2i 

Sept. 

13 . 

3i 


May 4 . 

3 


27 . 

3 

3 11 4 

„ 11 . 

3i 

1884. Feb. 

7 . 

3i 


„ 18 . 

4 

Mar. 

13 . 

3 


June 8 . 

3 

April 

3 . 

2i 


„ 15 . . 

2i 

June 

19 . 

2 


Aug. 3 . 

3 

Oct. 

9 . 

3 


„ 10 . 

4 

99 

30 . 

4 


24 . . 

5 

Nov. 

6 . 

5 

2 19 1 

Sept. 14 . 

4 


Yearly Aver. 

£ d. 

2 17 7 

3 1 0 

3 7 0 

3 5 11 

3 10 11 

4 10 5 

3 5 2 

2 10 6 
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1895. 

1896. 


1897. 

1898. 

1899. 

1900. 

1901. 

1902. 

1903. 

1904. 

1905. 

1906. 

1907. 

1908. 

1909. 

1910. 


Date 

Sept. 21 
Oct. 5 
Feb. 1 
» 22 

Sept.’ 10 
» 24 

Oct. 22 
Jan. 21 
Feb. 4 
April 8 
May 13 
Sept. 23 
Oct. 14 
April 7 
May 26 
June 2 
„ 30 

Sept. 22 
Oct. 13 
Jan. 19 
Feb. 2 
July 13 
Oct. 3 
„ 5 

Nov. 30 
Jan. 11 
„ 18 
„ 25 

May 24 
June 14 
July 19 
Jan. 3 
Feb. 7 
» 21 
June 6 
„ 13 

Oct. 31 
Jan. 23 
Feb. 6 
Oct. 2 
May 21 
June 18 
Sept. 3 
April 14 
„ 21 
Mar. 9 
Sept. 7 
„ 28 
Apnl 5 
May 3 
June 21 
Sept. 13 
Oct, 11 
.. 19 

Jan, 17 
April n 
„ 25 

Aug. 15 
Oct. 31 
Nov, 4 

Jan. 2 
« 16 
« 23 

Mar. 5 
„ 19 

May 28 
Jan. 14 
April 1 
Oct. 7 
„ 14 

21 

Dec. 9 
Jan. 6 


Per cent. 

2 

4 

3i 

3 

¥ 

¥ 

4 

H 

3 

4 

P 

6 

5 

P 

¥ 

4 

5 

P 

¥ 

4 

4 

I' 

4 

I' 

4 

I' 

5 

6 

? 

$ 

7 

6 

5 

4 

f* 

4 

5 

4 


Yearly Aver. 
£ £/. 

3 1 1 

2 2 3 
2 0 0 


2 9 8 


2 12 8 


3 4 11 


3 15 1 


1910. 


1911. 

1912. 

1913. 

1914. 


Date 

Jan. 20 . 
Feb. 10 . 
Mar. 17 . 
June 2 . 

9 . 

Sept. 29 . 
Oct. 20 . 
Dec. 1 . 
Jan. 26 . 
Feb. 16 . 
Mar. 9 . 
Sept. 21 . 
Feb. 8 . 
May 9 . 
Aug. 29 . 
Oct. 17 . 
April 17 . 
Oct. 2 . 

Jan. 8 . 

» 22 . 

„ 29 . 

July 30 . 

„ 31 . 

Aug. 1 . 
(Outbreak 


Per cent. 

4 

4 

5 

P 

¥ 

4 

4 

5 

P 

4i 

4 

3 

4 
8 

10 

of war with Germany.) 

6 


[BAN 

Yearly Aver. 

£ s. d. 





»» 

8 . 

5 

4 0 9 



1915. 



5 

5 0 0 



1916. 

July 

13 ; ; 

6 

5 9 7 



1917. 

Jan. 

18 . 

H 





April 

5 . 

5 

5 3 1 

3 19 

3 

1918. 



5 

5 0 0 



1919. 

Nov. 

6 ; 

5 

5 3 0 



1920. 

April 15 . 

7 

6 14 2 



1921. 

April 28 . 






June 

23 . 

6 





July 

21 . 

H 


3 14 

4 


Nov. 

3 . 

5 

6 1 11 



1922. 

Feb. 

16 . 

4i 





April 13 . 

4 


3 6 

7 


June 

15 . 

H 





July 

13 . 

3 

3 14 0 



1923. 

July 

5 . 

4 

3 9 9 

3 15 

0 

1924. 

, 


4 

4 0 0 



1925. 

Mar. 

5 . 

5 


3 6 

1 


Aug. 

6 . 






Oct. 

1 . 

4 





Dec. 

3 . 

5 

4 11 6 

3 0 

1 

1926. 



5, 

5 0 0 



1927. 

April 21 . 

4i 

4 13 1 



1928. 



4i 

4 10 0 



1929. 

Feb. 

7 . 

H 





Sept. 

26 . 






Oct. 

31 . 

6^ 


4 5 

3 


Nov. 

21 . 

5i- 





Dec. 

12 . 


5 9 10 



1930. 

Feb. 

6 . 

H 





Mar. 

6 . 






ry 

20 , 

H 





May 

1 . 

3 

3 8 3 



1931. 

May 

14 . 

2i 


4 18 

5 


July 

23 , 

H 






30 . 






Sept. 

20 . 


3 19 4i 



1932. 

Feb. 

18 . 

5 





Mar. 

10 . 

4 






17 . 



3 0 

4 


April 21 . 






May 

12 . 

2i 





June 

30 . 

2 

3 0 2 



1933. 




2 0 0 



1934. 




2 0 0 



1935. 




2 0 0 

3 2 

0 

1936. 




2 0 0 



1937, 

. 



2 0 0 


3 14 5 


3 9 4 


3 15 6 

4 15 4 
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Date 

1938. 

1939. Aug. 

(In 
Sept. 28 
Oct. 26 


Per cent. 


24 

anticipatio] 


Yearly Aver. 
£ d, 
2 0 0 


n of 


war with Germany) 
3 
2 


2 5 


1940. 



2 

0 

1941. 



2 

0 

1942. 



2 

0 

1943. 



2 

0 

A 

1944-50. . 



2 

0 

1951. Nov. 

8 . 


2 

1 

1952. Mar. 

11 . 

4 

3 

14 

1953. Sept. 

17 . 


3 

17 

1954. May 

13 , 


3 

3 

1955. Ian. 

27 . 




Feb. 

4 . 


4 

7 

1956. Feb. 

16 . 


5 

7 

1957. Feb. 

7 . 

5 



Sept. 

19 . 

7 

5 

12 

1958. Mar. 

20 . 

6 



May 

22 . 




June 

19 . 

5 



Aug. 

14 . 




Nov. 

20 . 

4 

5 

0 

1959. 


4 

4 

0 

1960. Jan. 

21 ! 

5 



June 

23 . 

6 



Oct. 

27 . 

51 



Dec. 

8 . 

5“ 

5 

6 

1961. July 

26 . 

7 



Oct. 

5 . 

6^ 



Nov. 

2 . 

6 

5 

13 

1962. Mar. 

8 . 




Mar. 

22 . 

5 



April 26 . 


4 

14 

1963. Jan. 

3 . 

4 

4 

0 

1964. Feb. 

27 . 

5 
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BANK RATE BOOK. This book shows all the 
changes for a number of years past which have taken 
place in the Bank of England Rate, and whenever any 
alteration of the Rate occurs, a record of it, with the 
date of the change, is immediately entered. The 
averages of the Bank Rate for the half-year and for the 
year are also entered in the book. 

BANK RATE TRIBUNAL. The name given to a 
tribunal set up in November, 1957, under the Chairman- 
ship of Sir Hubert Parker, to inquire into allegations 
of improper disclosure of information relating to the 
raising of the Bank Rate in September, 1957, whether 
there was any prior disclosure of other measures 
announced by the Chancellor of the Exchequer, and 
whether any information in regard thereto was used 
for the purpose of private gain. The tribunal concluded 
unanimously that there was no justification for allega- 
tions that information about the raising of the Bank 
Rate was improperly disclosed to any person, that 
information disclosed about the other restrictive 
measures was in all cases treated as confidential, and 
that no use was made of such information for the 
purpose of private gain. 

BANK RETURN. By the Bank Charter Act, 1844 
(7 & 8 Viet. c. 32), Section 6, it is provided that the 
Bank of England issue a weekly return as to its financial 
position: “An account of the amount of Bank of 
England notes issued by the Issue Department of the 
Bank of England and of gold coin and of gold and 


silver bullion respectively, and of securities in the said 
Issue Department, and also an account of the capital 
stock, and the deposits, and of the money and securities 
belonging to the said Governor and Company in the 
Banking Department of the Bank of England, on some 
day in every week to be fixed by the Commissioners of 
Stamps and Taxes, shall be transmitted by the said 
Governor and Company weekly to the said Commis- 
sioners in the form prescribed in the schedule hereto 
annexed marked (A) and shall be published by the said 
Commissioners in the next succeeding London Gazette 
in which the same may be conveniently inserted.” By 
the Currency and Bamk Notes Act, 1928, the form 
prescribed under the above section may be modified 
to such an extent as the Treasury, with the concurrence 
of the Bank, consider necessary, having regard to the 
provisions of this Act. (Section 10.) Ilie Weekly 
Return is still published in the London Gazette^ and is 
also issued to the Press and public. It is published on 
Thursdays and is made up to the close of business on 
the previous day. 

The Weekly Return issued by the Bank of England 
on 7th September, 1844 (that is, shortly after the Bank 
Charter Act was passed) is given for comparison with 
the Weekly Returns issued to the press on 29th Novem- 
ber, 1928, 20th April, 1949, and 11th April, 1962, 
respectively. 


Issue Department 
September 7, 1844 


Notes issued 

£28,351,295 

Government Debt 

Other securities 

Gold coin and bullion .... 
Silver bulhon 

£11,015,100 

2,984,900 

12,657,208 

1,694,087 


£28,351,295 

Banking Department 
September 7, 1844 

Proprietors’ capital .... 

Rest 

Public deposits 

Other deposits ... 

Seven-day and other bills 

£14,553,000 

3,564,729 

3,630,809 

8,644,348 

1,030,354 


£31,423,240 

Government securities . . . . 

Other securities 

Notes 

Gold and silver coin . . . . 

£14,554,834 

7,835,616 

8,175,025 

857,765 


£31,423,240 


The currency note issue of the Treasury was trans- 
ferred to the Bank of England on 22nd November, 1928, 
the Bank was authorised to issue notes for £1 and for 
10s., and the fiduciaiy note issue, that is, the amount 
of notes that may be issued against securities, was fixed 
at £260,000,000. The securities may include silver coin 
not exceeding £5,500,000. (See Currency and Bank 
Notes Act, 1928.) 
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The Weekly Return of the Bank issued 29th November, 
1928, is regarded as an historical document, because it 
was the first Return to be issued after the amalgamation 
of the currency note issue with the Bank’s own issue, 
and because it inaugurated a new and more informative 
type of Return. The following is the Return for that 
date — 


Issue Department 

Notes Issued — 

In circulation .... 
In Banking department 


£367,001,148 

52,087,797 


£419,088,945 


Government debt. 

Other Government securities. 
Other securities , 

Silver coin 


£11,015,100 

233,568,550 

10,176,193 

5,240,157 


Amount of fiduciaiy issue 
Gold coin and bullion . 


£260,000,000 

159,088,945 


£419,088,945 


Banking Department 
Proprietors’ capital 

Rest 

Public deposits .... 
Other deposits — 

Bankers 

Other accounts 
Seven-day and other bills 


Government securities . 

Other securities — 

Discounts and advances . 
Securities 

Notes 

Gold and silver coin . 


£14,553,000 

3,254,001 

21,452,051 

62,379,409 

37,185,203 

2,649 

£138,826,313 

£52,180,327 

13,586,293 

20,214,855 

52,087,797 

757,041 

£138,826,313 


As a result of the withdrawal of silver coin and its 
replacement by cupro-nickel coin following the Coinage 
Act, 1946, in the Bank Return for 13th November, 1946, 
and thereafter the item in the Issue Department “Silver 
Coin*" is styled “Coin other than Gold Coin”; whilst 
in the Banking Department, “Gold and Silver Coin” 
is now simply “Coin.” 

The Return for 20th April, 1949, is given below and 
shows the war-time changes as regards the note issue 
and gold reserve, and the above-mentioned changes in 
nomenclature. 


April 20 , 1949 
Issue Department 


Notes Issued — 

In Circulation . 

In Banking Department 


£ 

. £1,280,611,454 
19,636,379 


£1,300,247,833 | 
68 


Government Debt . 

Other Government Securities 

Other Securities 

Coin (other than Gold) . 


£ 

^ 11,015,100 
1,288,255,118 
717,031 
12,751 


Amount of Fiduciary Issue 
Gold Coin and Bullion (at 172s. 3d. per oz. 
fine) 


1,300,000,000 

247,833 


£1,300,247.833 


Banking Department 


£ 

14,553,000 

3,210,079 

12,755,494 

688,270 

. 307,422,553 

93,964,163 


£432,593,5 59 


Government Securities .... 370,663,941 

Other Securities — 

Discounts and Advances . . . 16,277,644 

Securities 21,606,984 


Notes 19,636,379 

Coin 4,408,611 


£432,593,559 


Rest 

Public Deposits — 

Public Accounts* 

H.M. Treasury Special Account 
Other Deposits — 

Bankers .... 
Other Accounts . 


* Including Exchequer, Savings Banks, Commissioners 
of National Debt and Dividend Accounts. 


Under the Bank Charter Act, 1844, the Bank was 
empowered to include silver coin in its metallic backing 
of the note issue, but, in fact, never used this power. 
The “Silver coin” shown in the Return for 29th Novem- 
ber, 1928, arose on amalgamation of the note issues in 
1928, when the Bank took over the assets held against 
Treasuiy notes in the old Currency Notes Account. 
These included silver coin, which was consequently 
absorbed into the fiduciary issue cover and not into the 
metallic reserve. The coin held in the Banking Depart- 
ment has for some time consisted mostly of silver, which 
in due course will give place to cupro-nickel. 

The Issue Department section of the Return for 20th 
April, 1949, shows on the one side the total amount 
of notes issued by that Department and, on the other 
side, the securities and coin (forming the security for 
the fiduciaiy issue) and the gold coin and bullion held 
in the Department, against which the notes have been 
issued. Only a nominal amount of gold has been held 
by the Bank of England for this purpose since 6th 
September, 1939, when the Issue Department’s holding 
was finally transferred to the Exchange Equalisation 
Account in accordance with the policy of concentrating 



DICTIONARY OF BANKING 


[BAN 


BAN] 

the country’s gold resources in this Account. The value 
of the gold now held by the Issue Department is shown 
at current market price, which (in the Return dated 
20th Aprd, 1949) is quoted as 172s. 3d. per oz, fine. 
This procedure was introduced on and after 1st March, 
1939, when, under the terms of the Currency and Bank 
Notes Act, 1939, the assets of the Issue Department were 
revalued weekly at current noarket values. The first 
asset, “Government Debt,” £11,015,100, formed the 
amount of the old Government debt shown in the 1844 
Return and is still retained as a separate item. 

The first item in the Return for the Banking Depart- 
ment-Capital, £14,553,000— was, before the nationali- 
sation of the Bank of England on 1st March, 1946, 
designated “Proprietors’ Capital.” The original capital 
of the Bank, when it was established in 1694, was 
£1,200,000, and it was increased from time to time 
until it reached the amount of £14,553,000, in 1816, at 
which figure it has since remained. Under the terms 
of the Bank of England Act, 1946, the whole of the 
existing capital stock was transferred to the Treasury. 
The next item is the Rest or Reserve Fund, £3,576,771, 
which has been accumulated from profits and to which 
profits have been added from time to time. This item 
is never allowed to fall below £3,000,000. 

Public Deposits represent the moneys paid into the 
Bank by the Government Departments. 

“H.M. Treasury Special Account” first figured on 
the Return in August 1948. Its balance represents the 
sterling equivalent of the United States dollar outgoings 
on “E.R.P.” grants under Marshall Aid, and notified 
to the Bank of England from time to time. 

The item “Other Deposits” is divided to show bankers’ 
deposits and other accounts. The former are composed 
of the balances kept with the Bank of England by banks 
in England, Scotland, and Northern Ireland. The Bank 
of England is thus the Bank upon which all other banks 
would rely in a time of pressure- In ordinary times, 
when money is abundant and not in demand, the 
amount of “Other Deposits” increases, owing to 
bankers keeping larger balances in the Bank, but when 
the demand for money becomes stronger the bankers’ 
balances diminish and the amount of “Other Deposits” 
therefore decreases. 

On the assets side the item “Other Securities” is 
divided to show discounts and advances made by the 
Bank, and other securities. 

The “Reserve” is formed of the last two items on 
the Return, notes and coin. The notes are those held 
by the Banking Department in the ordinary course of 
its banking business, and are those shown by the Issue 
Department as notes issued and held in the Banking 
Department. The percentage which the Reserve bears 
to the liabilities to the pubSc (i.e. Public Deposits and 
Other Deposits) is known as the “Proportion” and is 
an index to the strength of the Bank’s position. In the 
Return for 20th April, 1949, notes and coin amount to 
£24,044,990, and the “Proportion” to the “Public” and 
“Other” deposits, £414,830,480, was approximately 
5^8 per cent. 

6— (B.Z535) ^ 


^j^nVll, 1962 
Issue Department 

£ 

Notes Issued — 

In Circulation 2,320,264,217 

In Banking Department . . . 55,094,524 


Government Debt . 

Other Government Securities 

Other Securities 

Coin (other than Gold) . 


£2,375,358,741 

£ 

11,015,100 
. 2,363,013,970 
706,461 
264,469 


Amount of Fiduciaiy Issue . . . 2,375,000,000 

Gold Coin and Bullion (at 249s. 4d. per oz. 
jBne) 358,741 


£2,375,358,741 


Banking Department 

Capital 

Rest 

Public Deposits* .... 
Special Deposits .... 
Other Deposits — 

Bankers 

Other Accounts . . . . , 

14,553,000 
3,156,195 
11,735,624 
. 231,800,000 

. 258,774,157 

70,255,002 


£590,273,978 

Government Securities . . . . 

Other Securities — 

£ 

469,723,708 

Discounts and Advances 

Securities 

45,887,086 

18,707,084 

Notes 

Coin 

55,094,524 

861,576 


£590,273,978 


* Including Exchequer, Savings Banks, Commissioners 
of National Debt, and Dividend Accounts. 

These figures, when compared with those of 20th 
April, 1949 {supra), show the extent of the inflation of 
the currency in the thirteen years between them. The 
Fiduciary Issue figure has nearly doubled itself in this 
time. The item “H.M. Treasury Special Account” has 
disappeared on the cessation of Marshall Aid, and is 
now replaced by “Special Deposits,” introduced by the 
Chancellor of the Exchequer in 1958. This was origi- 
nally intended to be a temporary measure pending 
recommendations expected to be made by the Radcliffe 
Committee, under which the Bank of England calls for 
special deposits to be made with it by the banks as 
appears necessary, together with other measures, to 
rSrict liquidity and the ability of the banks to create 
credit. Such deposits are withdrawn from the banks’ 
liquid assets and hence restrict their ability to lend 
because of the necessity of maintaining their usual 
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Tpinirn um liquidity ratios. (See Special Depc^its, 
Radcliffe Committee.) 

BANK SHARES. Contracts for the purchase and 
sale of bank shares or stock must set forth the dis- 
tinctive numbers of the shares or stock. This require- 
ment is not now observed however. (See Leeman’s 
Act.) 

BANK STATEMENT. The description applied to 
the periodical mechanised statement sheet supplied by 
the banks to their customers. This has almost wholly 
supplanted the former hand-written pass book. 

BANK STOCK. The stock or capital of the Bank 
of England before public ownership. 

The Bank was established in 1694, with a capital of 
£1,200,000, and by the year 1816 it had been increased 
to £14,553,000, at which figure it still stands. By the 
Bank of England Act, 1946, this stock was transferred 
to the Treasury, holders thereof receiving in exchange 
a 3 per cent Government Stock. (See Bank of 
England.) 

BANKER AND CUSTOMER. The ordinary 
relationship between a banker and a customer is that 
of debtor and creditor. When a customer pays in 
money to the credit of his account, the banker becomes 
the debtor and the customer the creditor, but when the 
banker makes a loan to a customer the position is 
reversed, as the customer is then the debtor and the 
banker the creditor. The money which a banker receives 
from a customer is at the free disposal of the banker; 
he noay preserve it in his till, invest it in some security, 
or lend it out to another customer; but the customer 
retains the right to demand back a similar amount or 
to draw cheques upon the banker up to that sum, the 
cheques being payable either to the customer himself 
or to some other person. The obligation of a banker 
to pay his customer’s cheques is in addition to the 
relationship of debtor and creditor. The right to over- 
draw an account, however, only arises from a special 
agreement. The customer may also accept bills and 
arrange with the banker that they be charged to his 
account at maturity, or he may, in certain cases, make 
arrangements for the banker to accept bills on his 
behalf. In order to constitute a person a customer. 
Lord Davy said, in Great Western Railway v. London 
and County Banking Co., [1901] A.C. 414: “I think 
there must be some sort of account, either a deposit 
or a current account or some similar relation.” See 
other cases under Customer. (See Bank.) 

In Swiss Bank Corporation v. Joachimon (1921), 37 
T.L.R. 534, the Court of Appeal held that express 
demand by a customer for inpayment of a current 
account is a condition precedent to the right to sue the 
banker for the amount. A banker may, therefore, have 
to face legal claims for balances which have remained 
dormant for more than six years. This decision will not 
have much practical effect, as a banker i^ver takes 
advantage of the Limitation Act, 1939. Atkin, L. L, in 
his jud^nent, summarised tl^ relations between a 
banker and hk customer as follows: “The bank under- 
takes to reedve money and to collect bills for its 
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customer’s account. The proceeds so received are not 
to be held in trust for the customer, but the bank 
borrows the proceeds and undertakes to repay them. 
The promise to repay is to repay at the branch of the 
bank where the account is kept and during banking 
hours. It includes a promise to repay any part of the 
amount due, against the written order of the customer 
addressed to the bank at the branch, and, as such written 
orders may be outstanding in the ordinary course of 
business for two or three days, it is a term of the 
contract that the bank will not cease to do business 
with the customer except upon reasonable notice. The 
customer, on his part, undertakes to exercise reasonable 
care in executing his written orders so as not to mislead 
the bank or to facilitate forgeiy. I think it is necessarily 
a term of such contract that the bank is not liable to 
pay the customer the full amoimt of his balance until 
he demands payment from the bank at the branch at 
which the current account is kept.” (See Limitation 
Act, 1939, Unclaimed Balances.) 

This summary by Atkin, L, J., of the implied terms 
of the banking contract has been considered a most 
important statement for the banking world. Additions 
to the terms have been made by later cases. The duty 
of the banker to keep his customers’ affairs secret is 
discussed in Tournier v. National Provincial and Union 
Bank of England Ltd. (1924). (See below.) 

In Greenwood v. Martinis Bank (1932), 48 T.L.R. 601, 
the plaintiff discovered that his wife had withdrawn the 
whole of his bank balance by means of forged cheques. 
She said she had taken it to lend to her sister, who was 
involved in litigation. She appealed to her husband 
not to reveal the forgeries to the bank and said he 
would get his money back when her sister had won her 
case. Greenwood therefore did not inform the bank 
of the forgeries, and there were no more forgeries after 
that date. Some months later the wife asked her 
husband for more money and when he refused and 
said he was going to the bank, she committed suicide. 
Greenwood then went to the bank and told the manager 
about the forged cheques. When the manager asked 
why he had not been told about them before, Green- 
wood said he did not want to give his wife away. He 
subsequently brought an action against the bank to 
recover the amount of the forged cheques. It was held 
by the House of Lords that there was a duty on the 
part of the customer to inform the bank of the forgeries 
as soon as he knew of them. 

“There is a continuing duty on either side to act with 
reasonable care to ensure the proper working of the 
account. The banker, if a cheque were presented to 
him which he rejected as forged, would be under a duty 
to report that to the customer to enable him to inquire 
into and protect himself against the circumstances of 
the forgeiy. That would involve a corresponding duly 
on the customer, if he became aware that forged cheques 
were being presented to his banker, to inform the 
banker in order that the banker might avoid loss in the 
future.” 

There could be no question of ratification by the 
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customer, and there was no consideration for the adop- 
tion of the transactions. The bank were therefore 
entitled to set up an estoppel. Owing to the wife’s 
suicide they had lost their right of recourse to her which 
they should rightly have if they were obliged to make 
good the plaintiff’s losses. The plaintiff’s silence was 
a direct cause of this, and therefore he could not 
succeed. 

In some States in Canada and America there is, 
either by law or by stipulation of the banker at the time 
the account is opened, an obligation to draw attention 
to forgeries when paid cheques are received — otherwise 
the banker is not responsible for subsequent forgeries 
perpetrated by the same hand. 

In Woods V. Martins Bank, [1958] 3 All E.R. 166, 
the plaintiff brought a successful action against the 
bank on the groimds that financial advice had been 
negligently given him by the manager. The plaintiff was 
a man of little business experience who looked to his 
manager for advice and relied upon him. He was 
advisS to invest money in a company which was also 
in account at the same branch, but which was not doing 
well and in respect of whose overdraft the manager 
was under pressure from his head ofiSce to show a 
reduction. These facts were not disclosed to the 
plaintiff by the manager: on the contrary, he was 
advised that the company was financially sound and 
that the investment would be a wise one. 

The bank in defence claimed that it was no part of 
the bank’s duty to give advice on investments, and, 
therefore, however careless or incompetent the advice 
which their manager gave the plaintiff, they were not 
responsible for any loss which might have b^n caused 
by that advice. 

Salmon, J., in considering what was and what was 
not within the scope of the bank’s business, quoted from 
the bank’s advertising booklet various passages which 
suggested that good financial advice from the best 
available source was to be had from any manager of 
the bank. As a result of his perusal, the judge held that 
it was part of the defendant’s business to advise cus- 
tomers and potential customers on financial matters of 
all kinds. “No doubt the manager could have refused 
to advise the plaintiff, but as he chose to advise him, the 
law in these circumstances imposes an obligation on 
him to advise with reasonable care and skill,” 

This case imposes on bankers no general duty to 
advise on financial matters or investments, but does 
establish that when a bank advertises that it will ^ve 
financial advice to customers, it is a term of the banking 
contract that such advice should be given honestly and 
without negligence. 

If a customer leaves with his banker a parcel of 
securities for safe custody, the banker’s position is that 
of a bailee, and his liability depends, to a certain extent, 
upon whether he undertakes the duly gratuitously or 
for reward. The difference between a banker as a 
debtor to his customer and as a bailee may be illustrated 
as follows: If John Brown pays in £20 to the credit of 
his accoimt, the banker becomes Brown’s debtor and 


is liable to repay to Brown £20 on demand, but until 
the demand is made the banker can do what he likes 
with the money, and the £20 which is ultimately repaid 
to Brown is not, of course, the same notes as were 
originally handed by Brown to the banker; but if 
Brown ^ves to the banker a sealed bag containmg, say, 
notes to the value of £20 and leaves it for safe custody, 
the banker becomes a bailee and must take care of the 
bag as entrusted to him, and return it, with the contents 
untouched, to the customer when required. (See Safe 
Custody.) 

A banker and his staff are bound to secrecy regarding 
the business and accounts of the customers, but a 
banker may, in certain cases, be compelled to give 
evidence in a court of law, and he may also be required 
to give a copy of entries in the books of the bank. (See 
Bankers’ Books (Evidence) Act, 1879.) 

In Toumier v. National Provincial and Union Bank of 
England Ltd. (1924), 40 T.L.R. 214, Bankes, L. J., said 
in the course of his judgment, with regard to the claim 
for damages for breach of the confidence existing 
between banker and customer, that the duly of a banker 
towards his customer not to disclose his affairs is a 
legal one arising out of contract and that the duty is 
not absolute, but qualified. The qualifications of the 
contractual duty of secrecy implied in the relation of 
banker and customer can be classified under four 
heads*— 

(1) Where disclosure is under compulsion of law. 

(Example, where a bank is required under Section 29, 

Income Tax Act, 1952, to disclose to the tax 
authorities amounts of deposit interest exceeding 
£15 paid or credited without deduction of income 
tax.) 

(2) Where there is a duty to the public to disclose. 

(Example, where danger to the State or public duty 

may supersede the duty of the agent to his 
principal) 

(3) Where the interests of the bank require disclosure. 

(Example, where a bank issues a writ claiming 

payment of an overdraft, stating on the face of the 
writ the amount of the overdraft.) 

(4) Where the disclosure is made by the express or 
implied consent of the customer. 

(Example, where the customer authorises a reference 
to his banker.) 

The duty does not cease the moment a customer 
closes his account. Information gained during the 
currency of the account remains confidential, unless 
released in circumstances bringing the case within one 
of the above four classes of qualification. Again, the 
confidence is not confined to the actual state of the 
customer’s account. It extends to information derived 
from the account itself. 

“A more doubtful question is whether the confidence 
extends to information in reference to the customer and 
his affairs derived not from the customer’s account, but 
from other sources, as, for instance, from the account 
of another customer of the customer’s bank. ... I 
cannot think that the duty of non-disclosure is confined 
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to information derived from the customer himself or 
from his account.” 

As to a banker’s position when he is requested by 
another banker to supply an opinion as to the status 
or sufficiency of a customer, see Banker’s Opinions. 

A bank which is empowered by its memorandom of 
association may act in the capacity of sole executor 
under a will, or as trustee under a will or settlement, or 
as custodian trustee. (See Bank as Executor and 
Trustee, Custodian Trustee.) 

Further information respecting the various matters 
and positions by which a banker is brought into more 
or less direct contact with his customers will be found 
under the respective headings, and in particular the 
following articles may be referred to: Accounts, 
Advances, Bankrupt Person, Collecting Banker, 
Odmpanies, Death of Customer, Deposit Receipt, 
Partnerships, Paying Banker, Promissory Note, 
Security, Stockbroking Transactions. 

BANKER AS AGENT. The relationship of the 
banker vis-^-vis his customer is primarily that of debtor 
and creditor, with a superadded obligation to repay 
his customer when called upon to do so. However, 
there will be many occasions in the contractual relation- 
ship when the banker is acting as the agent of his 
customer. In general, this will be so when a third party 
enters into the transaction. Thus, the banker is an 
agent when he collects for his customer cheques paid 
in for the credit of his customer’s account. 

Again, the relationship of agency arises when the 
banker pays on his customer’s instructions money of 
his customer to a third person. Under this head come 
the payment of third-party cheques, the remitting of 
money abroad by means of drafts or mail or cable 
transfers, the purchase of stock exchange securities, or 
payments under standing orders. In such cases the 
banker will normally be able to point to a specific 
instruction from his customer to make the payment in 
question, but where he cannot do this equity may come 
to his assistance if it can be shown that the payment 
had to be made by his customer in any case. 

In B. Liggett {Liverpool) Ltd. v. Barclays Bank (1928), 
137 L.T, 443, the company instructed the bank to 
honour cheques signed by any two directors. This 
instruction was later varied by M., one of the directors 
to the effect that his signature was to appear on all 
cheques paid. Nevertheless the bank later honoured a 
number of cheques signed in some cases by one director 
only and in others by two directors, neither of whom was 
M. The plaintiflT company subsequently claimed these 
amounts from the bank as money paid without autho- 
rity. The bank relied on the equitable doctrine under 
wmch a person who has in fact paid the debts of another 
without authority is allowed to take advantage of his 
payment 

Wright, J,, held that this doctrine was applicable to 
the extent to which the pa3nnents made were in respect 
of goods supplied to the company and in the ordinary 
course of business, *‘The customer in such a case is 
really no worse off*, because the l^al liability whidi has 
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to be discharged is discharged, though it is discharged 
imder circumstances which at common law would not 
entitle the bank to debit the customer.” 

The bank may also act as agent for another bank 
as where it receives bills for presentation to its customer 
or where, owing to the absence of a suitable branch of 
that other bank, it is asked to witness a signature to 
another bank’s Form of Guarantee or to make payments 
under a credit established by that other bank. In such 
a case the agent bank is responsible only to the bank 
acting as principal and sustains no direct responsibility 
to the customer, who has no direct contractual lui 
with the agent bank. 

A clearing house bank may act as agent for a bank 
not represented in the clearing house, so that the 
latter’s cheques may be duly cleared. 

BANKERS’ AGENTS. (See Agents.) 

BANKERS’ BOOKS EVIDENCE ACT, 1879 
(42 Viet. c. 11). This Act was passed on 23rd May 
1879. 

In Rex v. Bono & Another (1913), 29 T.L.R. 635, 
it was held that this Act was for the benefit of bankers, 
and its object was to relieve them of the necessity of 
actually attending in court with their books; it was 
not passed to increase facilities for discovery. It was 
clearly a matter of judicial discretion what were proper 
cases in which to afford such facilities; certainly the 
case of a defendant seeking to justify a libel was not 
such a case. 

“Section 3. Subject to the provisions of this Act, a 
copy of any entry in a banker’s book shall in all legal 
proceedings be received as prima facie evidence of such 
entry, and of the matters, transactions, and accounts 
therein recorded. 

“4. A copy of an entry in a banker’s book shall not 
be received in evidence under this Act unless it be first 
proved that the book was at the time of the making of 
the entry one of the ordinary books of the bank, and 
that the entry was made in the usual and ordinary 
course of business, and that the book is in the custody 
or control of the bank. 

“Such proof may be given by a partner or officer of 
the bank, and may be given orally or by an affidavit 
sworn before any Commissioner or person authorised 
to take affidavits. 

“5. A copy of an entry in a banker’s books shall not 
be received in evidence under this Act unless it be 
further proved that the copy has been examined with 
the origmal entry and is correct. 

“Such proof shall be given by some person who has 
examined the copy with the origmal entry, and may be 
given either orally or by an affidavit sworn before any 
Commissioner or person authorised to take affidavits. 

“6. A banker or officer of a bank shall not in any 
legal proceeding to which the bank is not a party, be 
compellable to produce any banker’s books, the contents 
of which can be proved under this Act, or to appear as 
a witness to prove the matters, transactions, and 
accounts therein recorded, unless by order of a judge 
made for special cause. 
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“7. On the application of any party to a legal 
proceeding, a Court or judge may order that such party 
be at liberty to inspect and take copies of any entries 
in a banker’s book for any of the purposes of such 
proceedings. An order under this Section may be made 
either with or without summoning the bank or any 
other party, and shall be served on the bank three clear 
days before the same is to be obeyed, unless the Court 
or judge otherwise directs. 

“8. The costs of any application to a Court or judge 
under or for the purposes of this Act, and the costs of 
anything done or to be done under an order of a Court 
or judge made under or for the purposes of this Act, 
shall be in the discretion of the Court or judge, who 
may order the same or any part thereof to be paid to 
any party by the bank, where the same have been 
occasioned by any default or delay on the part of the 
bank. Any such order against a bank may be enforced 
as if the bank was a party to the proceeding. 

“9. In this Act the expressions ‘bank’ and ‘banker’ 
mean any person, persons, partnerships, or company 
carrying on the business of bankers and having duly 
made a return to the Commissioners of Inland Revenue, 
and also any savings bank certified under the Acts 
relating to savings banks, and also any Post OfiSce 
Savings Bank. 

“. , . Expressions in this Act relating to ‘bankers’ 
books’ include ledgers, day books, cash books, account 
books, and all other books used in the ordinary business 
of the bank. 

“11. Sunday, Christmas Day, Good Friday, and any 
bank holiday shall be excluded from the computation 
of time imder this Act.” 

The word “Court,” as used in Section 7 is defined 
in Section 10 as “the Court, judge, arbitrator, person 
or persons before whom a legal proceeding is held or 
taken.” Thus a magistrate before whom criminal 
proceedings are being taken, has power to order that 
the prosecutor may inspect and take copies of entries 
in the books of a bank at which the defendant keeps his 
account. 

By Section 432 of the Companies Act, 1948, where a 
company carrying on the business of bankers has duly 
forwarded to the Registrar of Companies the annual 
return required by Section 124, Sixth Schedule of this 
Act, and has added thereto a statement of the names of 
the several places where it carries on business, the 
company shall be deemed to be a “bank” and “bankers” 
within the meaning of the Bankers’ Books Evidence 
Act, 1879. 

In Waterhouse v. Barker (1924), 40 T.L.R. 805, the 
plaintiff applied under Section 7 of the above Act for 
liberty to inspect and take copies of certain entries in 
the female defendant’s bankers* books. The defendant 
objected to producing those entries, swearing that they 
might tend to incriminate her and subject her to a 
criminal prosecution. It was held that a litigant who 
swears that an inspection might tend to incriminate 
him (or her) is privileged from inspection, and, there- 
fore, as the defendant had sworn that the entries in 


question might tend to incriminate her, no order for 
inspection could be made before the trial of the action. 

This Act does not apply to the Bank of England, 
which does not make returns to the Commissioners of 
Inland Revenue under Section 21 of the Bank Charter 
Act, 1844, and which is not a company carrying on the 
business of bankers within the meaning of Section 108 
of the Companies Act, 1929. 

BANKERS* CLEARING HOUSE. (See Clearing 
House.) 

BANKER’S DRAFT. A person who wishes to remit 
money to someone in another place may, if he does not 
send ins own cheque, obtain from his banker a draft on 
demand payable to the person who is to be paid the 
money. It may be drawn upon the banker’s London 
ofl5ce or London agents, or upon one of the banker’s 
own branches, or upon some other bank where an 
arrangement exists for drafts to be so drawn. Whenever 
a draft is drawn, an advice is dispatched the same day, 
advising the London agents, bank or branch, as the 
case may be, of the particulars of the draft, so that the 
banker on whom it is drawn may recognise the draft 
when it is presented. 

By the Bank Charter Act, 1844, “it shall not be 
lawful for any banker to draw, accept, make, or issue 
in England or Wales, any bill of exchange or promissory 
note, or engagement for the payment of money payable 
to bearer on demand,” except those banks which were 
lawfully issuing their own notes on 6th May, 1844. The 
last note issue of a bank in England disappeared in 
1921, leaving only the Bank of England with a note 
issue. 

A draft on demand, like a cheque, requires a 2d. 
stamp. A draft drawn by any banker in the United 
Kingdom upon any other banker in the United King- 
dom not payable to bearer or to order, and used solety 
for the purpose of settling or clearing any account 
between such bankers is exempt from stamp duty. 
(See Banker’s Payment.) 

A draft on demand drawn by one branch upon 
another branch or upon the head office is not a cheque 
within the meaning of the Bills of Exchange Act, 1882, 
as it is not addressed by one person to another, which 
is part of the definition of a cheque. 

By the Cheques Act, 1957 (Section 5) it is provided 
that the crossed cheque sections of the Bills of Exchange 
Act, 1882, (Sections 76-81) shall apply to the “instru- 
ments” mentioned in Section 4 of the Cheques Act in 
the same way as they apply to cheques, as far as is 
applicable. The instruments there listed include (in 
subsection 2 [dQ a banker’s draft, which is defined as 
“any draft payable on demand drawn by a banker upon 
himself, whether payable at the head office or some other 
office of the bank.” Bankers’ drafts may therefore be 
effectively crossed in any of the ways mentioned in 
Section 76, Bills of Exchange Act. 

A banker paying a crossed banker’s draft is protected 
against a forged indorsement by Section 80 of the Bills 
of Exchange Act (as extended by Section 5, Cheques 
Act). In paying an uncrossed drsdt, he is not protected 
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by Section 60, inasmuch as the Cheques Act only 
extends Sections 76 to 81 to bankers* drafts, and reliance 
must still be placed on Section 19 of the Stamp Act, 
1853, in respect of protection against forged indorse- 
ments and this is as follows— 

“Provided always, that any draft or order drawn 
upon a banker for a sum of money payable to order on 
demand which shall, when presented for payment, 
purport to be indorsed by the person to whom the 
same shall be drawn payable, shall be a sufficient 
authority to such banker to pay the amount of such 
draft or order to the bearer thereof; and it shall not 
be incumbent on such banker to prove that such 
indorsement, or any subsequent indorsement, was made 
by or under the direction or authority of the person to 
whom the said draft or order was or is nrnde payable, 
either by the drawer or any indorser thereof.” 

It is considered by some authorities that this section 
protects a banker in paying not only drafts drawn by one 
branch on another or on the head office, but also drafts 
drawn abroad on the head office in England, 

A banker paying in good faith and in the ordinary 
course of business such a draft which is not indorsed 
or is irregularly indorsed, does not in doing so incur 
any liabiliiy by reason only of the absence of, or 
irregularity in, indorsement, (Cheques Act, 1957, 
Section 1,) 

It may be that protection is given by this Section in 
the case of payment of crossed or uncrossed bankers’ 
drafts having a forged indorsement. This depends on 
whether the phrase “absence of, or irregularity in, 
indorsement” is construed to include forged indorse- 
ments- 

Where a banker’s draft has been lost, a new one will 
be issued only on a satisfactory indemnity being 
provided. Countermand of payment will not be 
accepted by a bank of its own draft, but if lost before 
indorsement, advice of its loss would virtually make it 
impossible for the draft to be cashed at the drawee’s 
office. If, however, it was negotiated abroad, this 
would not necessarily follow, as a title be made 
through a for^iy in some foreign countries* 

Where a customer applies for a banker’s draft, the 
form of application and authority to debit his account 
should be stamped twopence, unl^ a cheque accom- 
panies it. 

The mere production of a cheque by the customer’s 
agent without other authority is not sufficient. In 
Dominion 8c Greshmi Guarantee Co, v, J^nk of 
Montreal, a Friyy Council case (see Financial News, 
18th July, 1930), an ojfficia! of a company procured the 
proper complement of signatures to a cheque payable 
to company’s bankers and obtained, in exchange 
for the ch^ue and an application form by 

himself, a bank draft on New York in fraud of his 
company. It vm held that the bank was liable for 
issuing drafts without the company’s authority. 

In the case of Commerck^ Amking Company of 
Sydney limited v. Mmm, [1961] A.C. 1, a partner, in 
excess of his authority and in fraud of his co«partoer. 
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drew cheques on the partnership account in payment 
for bankers’ drafts which he then passed to a third 
party, who cashed them with the appellant bank. This 
bank was sued by the injured partner for conversion. 
On appeal, the Privy Council decision turned on the 
question whether the fraudulent partner was authorised 
to obtain the drafts; only if this question could be 
answered in the affirmative did the drafts become the 
property of the plaintiff. It was held that there was no 
authority, and thus the property did not pass, and 
accordingly the plaintiffs could not sue in conversion. 

BANKER’S MORTGAGE. A mortgage given to a 
banker usually takes one of three forms— a legal 
mortgage, an equitable mortgage, or an equitable 
mortgage incorporating a power of attorney in favour 
of one of the bank’s officials and sometimes a declaration 
of trust by the mortgagor. 

Practice differs as to which type is used, but most 
banks keep standard forms of legal and equitable 
mortgages, and, in a few cases, forms for equitable 
mortgages including a power of attorney and declaration 
of trust as mentioned above. Some banks use mortgage 
forms to cover all moneys lent or to be lent; others 
insert a specific sum as the amount recoverable 
thereunder. 

There are features common to all these forms; they 
are drawn as a continuing security, the personal 
covenant is to pay on demand, a right of realisation on 
default or within a short time thereafter is covenanted 
for, the right of consolidation (see CoNSOLmAHON or 
Mortgages) is preserved, and the power of the mort- 
gagor to grant leases is subject to the bank’s consent. 

A legal mortgage is executed under seal and may take 
the foraa of a grant of a term of years (usually 3,000) 
if a freehold, or, if a leasehold, a sub-demise of the 
property, for a term one day less than the mortgagor’s 
term. (Sw Mortgage.) Alternatively, the formula for 
both freehold and leasehold property may be used of 
a “charge by way of legal mortgage.” (See Charge by 
Way of Legal Mortgage.) Some banks use the latter 
form, others adhere to the more elaborate formula, 

A legal mortgage requires stamping at the rate of 
2s. 6d. per cent on the highest sum advanced or to be 
advanc^, or on the limit inserted in the form. Collateral 
stamping is permissible. (See Collateral Stamping.) 

An equitable mortgage merely gives a charge on the 
property scheduled, but contains, in addition to the 
above-mentioned common features, covenants to 
execute a legal mortgage if required and to execute any 
neoessaiy documents to convey the property to a pur- 
chaser. It is executed under hand, unless it contains 
the power of attorney as mentioned above, when it will 
be executed under seal. (See Equitable Mortgage.) 

An equitable mortgage requires stamping at the rate 
of Is. per cent on the highest amount advanced or to 
be advanced or on the limit inserted, unless it contains 
a power of attorney, when, being under seal, it requires 
the rate of 2s. 6d. per cent. 

CoHateml stamping is not available for equitable 
mortgages stamped at Is. per cent. 
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A legal mortgage is discharged by the completion of 
the statutory receipt usually foimd on the back of the 
mortgage form and requires sealing by the bank. (See 
Statutory Receipt.) 

An equitable mortgage, not forming part of the title, 
is often marked “Cancelled” and handed to the 
mortgagor; if a discharge is asked for, however, a 
simple receipt for the moneys (or balance of the moneys) 
secured may be indorsed under hand on the mortgage 
and will not require a receipt stamp by virtue of the 
Stamp Act, 1891 (Receipts— -Exemption No. 11). (See 
also Mortgage.) 

BANKER’S OPINIONS. One of the cases where a 
banker is absolved from the duty of secrecy regarding 
his customer’s affairs, given in Tournier v. National 
Provincial & Union Bank of England Ltd, (see under 
Banker and Customer) is where the disclosure is 
made by the express or implied consent of the customer. 
Frequently customers give their banker’s name as a 
reference— this is express consent — ^but a large number 
of inquiries are made which are not at the instance of 
the customer. Some authorities consider that the 
consent of the customer is implied in such cases, 
inasmuch as by opening an account he impliedly agrees 
to the established usages of bankers obtaining as 
regards his account. In the above case, Atkin, L. J., 
said: “It appears to me that if it (i.e. the practice of 
bankers to give information about their customers to 
other bankers) is justified it must be upon the basis of 
an implied consent of the customer.” In Parsons v. 
Barclay & Co. and Another (1910), 26 T.L.R. 628, Baron 
Bramwell’s opinion in Swift v. Jewsbury, L.R. 9 Q.B. 
301, was quoted with approval, to the effect that the 
giving of opinions by one banker to another was a 
well-established custom among bankers. 

Replies to inquiries should be carefully worded so 
as to avoid any possibility of an action for libel by the 
customer. Legal proceedings have more usually arisen, 
however, at the instance of the party at whose request 
the inquiry was made. 

Actions may be for fraudulent misrepresentation or 
for innocent misrepresentation. The first term connotes 
something wider than criminal fraud— there can be a 
legal fraud, and in this sense a fraudulent misrepresenta- 
tion is one made “knowing it not to be true or without 
belief that it is true or . . . recklessly or carelessly as to 
whether it was true or false.” (Ridley, J,, in Parsons 
v. Barclay Sc Co. and Another.) But by Lord Tenterden’s 
Act, 1828, “no action shall be brought whereby to 
charge any person upon or by reason of any representa- 
tion or assurance made or given concerning or relat- 
ing to the character, credit, ability, trade or dealings 
of any other person to the intent or purpose that 
such other person may obtain credit, money or goods 
upon it, unless such representation or assurance be 
made in writing, signed by the party to be charged 
therewith.” 

Hence a bank cannot be charged with fraudulent 
misrepresentation unless the opinion bears its seal (i.e. 
its signature). If the opinion is signed by the manager, 


he will be liable if his answer can be construed as 
fraudulent misrepresentation. If, as is sometimes done, 
the opinion is unsigned, neither bank nor manager will 
be liable. 

The more usual risk comes from innocent mis- 
representation, This, in itself, is not a cause of action 
unless it can be shown that the answer was given 
negligently. This means that it must be shown that the 
banker is under a duty to take care, and the duty is to 
answer honestly from the facts immediately before the 
banker; it does not extend to seeking out information 
from sources beyond the banker’s immediate province. 
In Parsons v. Barclay Sc Co. and Another (supra) the 
Appeal Court held that no further duty was required 
of a banker than that of answering honestly and to the 
best of his ability and judgment from the facts immedi- 
ately before him. 

In Batts Combe Quarry Co. v. Barclays Bank Ltd. 
(The Times, 17th October, 1931), the plaintiffs alleged 
that the bank was negligent and guilty of a breach of 
duty in answering an inquiry made on their behalf by 
another bank. The jury found, on the direction of the 
judge, for the defendants, on the ground that there was 
no evidence that the defendants owed a duty to the 
plaintiffs and that there was in fact no evidence of 
negligence. 

In a number of cases where banks had given negligent 
or at least imprudent answers to inquiries, it was 
consistently held that in the absence of some contractual, 
special or fiduciary relationship between the inquirer 
and the responding bank there was no duty of care and 
therefore any negligence was immaterial. This principle 
was maintained in the lower court and also in the 
Court of Appeal in the case of Hedley, Byrne Sc Company 
Limited v. Heller Sc Partners Limited, but the House of 
Lords decided differently (see The Times, 29th May, 
1963). The appellants, who were advertising agents, 
inquired through their bankers of the respondents, who 
were the bankers of Easipower Ltd., as to the financial 
stability of Easipower Ltd., and received satisfactory 
references from the respondents, which were not 
justified, as a result of which the appellants undertook 
very substantial orders for Easipower Ltd., which that 
company could not pay. In August, 1958, when the 
first of two references was given, Easipower Ltd. had 
a substantial overdraft with the respondents and the 
company was in serious difficulties with its trade 
creditors. A satisfactory reply to an inquiry in these 
circumstances amounted to negligence. The appellants 
submitted that when references were given by one bank 
to another for the benefit of a customer of the inquiring 
bank, there was a sufficient proximity between the 
answering bank and the customer to impose a duty of 
care. 

This argument was rejected in the Court of Appeal. 
Avory, J., in Batts Combe Quarry Ltd., y. Barclays Bank 
(supra) had said that the only duty on a banker, if any, 
was not to be negligent. His decision was, that if there 
had been a duty there had been no breach of it in that 
case; but as the words "if any” showed, he never 
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decided that there was a duty of care on bankers when 
answering inquiries. 

The appellants submitted alternatively that there 
was in the present case a special relationship that 
created a duty of care when giving information, and 
that the special relationship was created because the 
respondents financed Easipower Ltd., and so enabled 
the company to survive when otherwise they would 
have been forced into liquidation. 

This argument also was rejected. The facts in this 
case did not give rise to a special relationship. The 
authorities showed that the special relationship must 
be one between the inquirer and the referee, and the 
fact that there was some relationship between the 
referee and the subject of the reference did not create 
a duly of care. 

In the House of Lords, Lord Reith said that both the 
references given were given in confidence and without 
responsibility. In general, an innocent but negligent 
representation gave no cause of action. There had to 
be something more than mere misstatement to establish 
liability. There had to be expressly, or by implication 
from the circumstances, an assumption by the speaker 
or writer of some responsibility for the words in ques- 
tion, Where, however, it was plain that the party seek- 
ing information or advice trusted the party supplying it 
to exercise such a degree of care as the circumstances 
required, and it was reasonable so to trust the person 
supplying the information, and the latter knew or ought 
to have known that the inquirer was relying on him, the 
law imposed a duty of care on the party making the 
statement or giving the advice. 

A reasonable man, who knew that his skill and 
jud^ent were being relied upon, could decline to give 
the information or advice sought, or he could give it 
with the clear qualification that he accepted no res- 
ponsibility for it, or he could answer without qualifica- 
tion. If he chose the last course, he accepted a 
relationship with the inquirer which required him to 
take such care as the circumstances demanded, but in 
this test the plaintiffs could not succeed. There had 
been an express disclaimer of responsibility by the 
defendants when the references were given. 

Lords Morris, Hodson, Devlin and Pearce con- 
curred, 

a professional man such as a banker voluntarily 
undertakes a service b^ giving deliberate advice he is 
under a duty to exercise reasonable care. It matters 
not that there is no contract or fiduciary relationship 
between them. It must now be taken as settled that if 
^meone possessed of a special skill undertakes, quite 
irrespective of contract, to apply that skill for the 
assistance of another who relies upon such skill, a duty 
of care will arise/’ (Lord Morris,) 

“A modem example of the principle would be the 
^ving of negli^t advice by a bank on investments 
when advising on investment was part of its business. 
The fact that the advice was g^ven to someone not a 
customer orin any fiduci^ relationship with the banker 
would not matter. But in this case the language of the 
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disclaimer of responsibility prevents the plaintiffs from 
recovering.” (Lord Hodson.) 

The House of Lords was unanimous in its decision 
and, if they are, as it seems, liable for honest negligence 
the banks can rely now with confidence only upon the 
express disclaimer printed upon the reply forrn. Oral 
replies given over the telephone may carry a dangerous 
implication unless written confirmations are scrupu- 
lously sent subsequently, although bankers may possibly 
be able to establish from a course of dealing that the 
reservation is to apply. Moreover, the principle so 
clearly stated obviously has wider applications than to 
the answering of status inquiries. Any stranger who 
seeks the advice of any bank on any matter, with wMch 
the bank may be assumed, by virtue of its position in the 
community, its experience and knowledge, to have a 
special aptitude for dealing, may be able to claim a duty 
of care on the bank’s part, to rebut which will require 
proof of communication of an express disclaimer of 
responsibility. The banker’s liability will also be affected 
by his advertisements. (See Banker and Customer.) 

Suitable records are kept by banks of answers given 
to inquiries and of answers received to inquiries. A 
note should be made of any reports given orally and 
not in writing. Answers are usually given only to 
bankers whose names appear in the Bankers* Almanac 
and to certain recognised Trade Protection Societies. 
Any inquiries received from other sources are returned 
with a request for them to be put through a banker. 

Inquiries are sometimes received direct from an 
inquirer with a request that the reply should be sent 
to his or their bankers, the intention being to save a 
day on the receipt of the reply. The practice of banks 
on this point differs. Legally it is considered that the 
bankers are protected when the application is made by 
one bank to another, and the reply is honestly and 
carefully made by the receiving bank to the inquiring 
bank. In so far as this custom falls short of the 
accepted procedure, it may constitute a danger to 
bankers, and leading textbook writers deprecate it. 
Nevertheless, with the mounting volume of consumer 
purchases these inquiries are on the increase, and 
perhaps it is fair to say that such a request may 
well be complied with. An express disclaimer of 
responsibility should, of course, be included in the 
reply. 

The police have no more right than other persons 
to information unless they produce a Court Order, 
except perhaps where a public duty to disclose can be 
established. The Board of Trade and the Director of 
Public Prosecutions have certain rights to information 
concerning a company whose affairs are the subject of 
an inspection or which is in liquidation, by S^tions 
164-71 and 334 of the Companies Act, 1948. (See also 
Banker and Customer, Secrecy.) 

BANKER’S ORDER. A written order given by a 
customer to a banker to make a payment or series of 
payments on his behalf. It is commonly used to give 
authority to a banker to pay subscriptions to clubs and 
societies year by year, insurance premiums, weekly or 
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monthly payments, etc. The order requires a 2d. 
stamp. The following is a specimen fonn— 

Banker’s Order 

January 2, 19 

To the British Banking Co. Ltd., Leeds. 

Please to pay to the X & Y Bank Ltd., London, the 
sum of £2 2s., my subscription to the A B Club for the 
year 19 , and a like sum on January 1 in each 
succeeding year until otherwise ordered. 

Signed, John Brown. 

N.B.— This form to be signed by the member and 
forwarded by him to his own banker. 

By Section 32 (p) of the Stamp Act, 1891, “an order 
for the payment of any sum of money, weekly, monthly, 
or at any other stated periods, and also an order for the 
payment by any person at any time after the date 
thereof of any sum of money, and sent or delivered by 
the person making the same to the person by whom the 
payment is to be made, and not to the person to whom 
the payment is to be made or to any other person on his 
behalf, is deemed to be a bill payable on demand, and 
hence attracts the stamp duly of 2d. Accordingly, 
instructions given to bankers to pay club subscriptions, 
insurance premiums, and similar periodical payments 
require a 2d. stamp, but the debits charging customers’ 
accounts with such amounts from time to time do not 
require stamping. Some club secretaries add a request 
to the blank order forms when issuing them to members, 
requesting the return of the completed forms to them 
direct instead of to the bankers concerned. The Inland 
Revenue Department is of opinion that such action 
does not take these orders out of the provisions of the 
above section, notwithstanding that they are delivered 
“to the person to whom the payment is to be made.” 
(See/owma/ of the Institute of Bankers, vol. xlvi, p. 168.) 

An order to a banker to pay subscriptions to dilSerent 
payees at stated periods is liable to a duty of 2d. in 
respect of each such subscription, whether the payments 
fall to be made on the same date or not. 

An order to a banker to pay over a certain sum of 
money against delivery of specified securities is also 
chargeable with the stamp duty of 2d. 

An order to a banker to purchase stock and “debit 
the cost to my accoimt” does not require to be stamped, 
as the order does not contain any reference to a de&iite 
sum of money. The ofiice debits to the customer’s 
account are also not liable to stamp duty. (Board of 
Inland Revenue.) 

But if the order is to invest (say) £100 it will require 
stamping. 

A letter of request from a customer to transfer the 
balance of his accoxmt from one branch to another 
branch, or to transfer an amount from, say, his No. 1 
account to his No. 2 account, does not require a stamp. 
(See Cheqxje.) 

Bankers’ orders are now absorbed in the Credit 
Clearing (^.z?.). 

BANKER’S PAYMENT. An order drawn by one 
banker in favour of another for settlement of certain 


transactions, such as local clearing differences, special 
presentation of cheques, etc. The use of agency accounts 
between different banks has of recent years considerably 
reduced the use of such payments. Banker’s payments, 
i.e. orders or drafts drawn by any banker in the United 
Kingdom upon any other banker in the United Kingdom 
not payable to bearer or to order and used solely for the 
purpose of settling or clearing any account between 
such bankers, are exempt from stamp duty. (Stamp 
Act, 1891.) 

BANKER’S RECEIPTS. Receipts given by bankers, 
on behalf of a company, for payments made on applica- 
tion for shares or for payment of calls. (See Applica- 
tion FOR Shares.) Receipts on account of applications 
for shares must be preserved in order to be exchanged 
in due course for the share certificates. They do not 
form a security for an advance. 

Receipts upon a letter of allotment are no longer 
exempt from stamp duty. 

Several other receipts given by bankers are exempt 
from duty. (See under Receipt.) 

BANKING COMPANY. The Sections of the 
Companies Act, 1948, which particularly refer to 
banking companies are as follows — 

Section 429: 

“No company, association, or partnership consisting 
of more than ten persons shall be formed for the purpose 
of carrying on the business of banking unless it is 
registered as a company under this Act, or is formed 
in pursuance of some other Act of Parliament, or of 
letters patent.” 

A statement is to be made by a limited banldng 
company in accordance with Section 433, which is as 
follows— 

“(1) Every company being a limited banking com- 
pany or an insurance company or a deposit, 
provident, or benefit society shall, before it 
commences business, and also on the fimt 
Monday in February and the first Tuesday in 
August in every year during which it carries 
on business, make a statement in the form set 
out in the thirteenth schedule to this Act, or as 
near thereto as circumstances admit. 

“(2) A copy of the statement shall be put up in a 
conspicuous place in the registered office of 
the company, and in every branch office or 
place where the business of the company is 
carried on. 

“(3) Every member and every creditor of the com- 
pany shall be entitled to a copy of the state- 
ment, on payment of a sum not exceeding 
sixpence. 

“(4) If default is made in compliance with this 
Section the company and every officer of the 
company who is in default shall be liable to 
a default fine. 

“(5) For the purposes of this Act a company which 
carries on the business of insurance in common 
with any other business or businesses shall be 
deemed to be an insurance company. 


77 



BAN] 


DICTIONARY OF BANKING 


“(6) This Section shall not apply to any assurance 
company to which the provisions of the 
Assurance Companies Act, 1909, as to the 
accounts and balance sheet to be prepared 
annually and deposited by such a company, 
apply, if the company complies with those 
provisions. 

Thirteenth Schedule 

Form of Statement to be Published by Banking and 
Insurance Companies and Deposit^ Provident, or 
Benefit Societies 

“♦The share capital of the company is 

divided into shares of each. 

“The number of shares issued is 

Cklls to the amount of pounds per share 

have been made, under which the sum of pounds 

has been receiv^. 

“The liabilities of the company on the first day of 
January (or July) were— 

“Debts owing to sundry persons by the company. 
“On judgment, £ 

“On specialty, £ 

“On notes or bills, £ 

“On simple contracts, £ 

“On estimated liabilities, £ 

“The assets of the company on that day were — 
“Government securities [stating them} 

“Bills of exchange and promissory notes, £ 
“Cash at the bankers, £ 

“Other securities £ 

♦ If the company has no share capital the portion of the 
statement relating to capital and shares must be omitted. 

By Section 164 it is provided that the Board of Trade 
may appoint one or more competent inspectors to 
investigate the affairs of any company, and to report 
thereon In such manner as the Board direct: in the case 
of a banking company having a share capital, on the 
application of members holding not less than one-third 
of the shares issued. 

In the case of a banking company registered after 
I5th August, 1879— 

The balance sheet must be signed by the secretary 
or manager (if any), and where there are more than 
three directors of the company, by at least three of those 
directors, and where there are not more than three 
directors, by all the directors. (Section 155 (2).) 

Liability of Bank of Issue Unlimited in 
Respect of Notes 

“43L (I) A bank of issue registered under this 

Act as a limited company shall not be 
entitled to limited liability in respect of its 
notes, and the members thereof shall be Isabte 
in respect of its notes in the same manner as 
ff it had been registered as unlinut^ Provided 
that, hf, in the event of the compmiy being 
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wound up, the general assets are insufficient 
to satisfy the claims of both the note-holders 
and the general creditors, then the members, 
after satisfying the remaining demands of the 
note-holders, shall be liable to contribute 
towards payment of the debts of the general 
creditors a sum equal to the amount received 
by the note-holders out of the general assets. 

“(2) For the purposes of this Section the expression 
‘the general assets’ means the funds available 
for payment of the general creditor as well 
as the note-holder. 

“(3) Any bank of issue registered under this Act as 
a limited company may state on its notes that 
the limited liability does not extend to its 
notes, and that the members of the company 
are liable in respect of its notes in the same 
manner as if it had been registered as an 
unlimited company.” 

Since 1921, the only bank that has a note issue in 
England is the Bank of England. (See Bank of Issue.) 

On Registration of Banking Company with 
Limited Liability, Notice to be given to 
Customers 

“430. (1) Where a banking company which was 

in existence on the seventh day of August 
eighteen hundred and sixty-two proposes to 
register as a limited company, it shall, at least 
thirty days before so registering, give notice 
of its intention so to register to every person 
who has a banking account with the company, 
either by delivery of the notice to him, or by 
posting it to him at, or delivering it at, his 
last known address, 

“(2) If the company omits to give the notice required 
by this lotion, then as between the company 
and the person for the time being interested 
in the account in respect of which the notice 
ought to have been given, and so far as respects 
the account down to the time at which notice 
is given, but not further or otherwise, the 
certificate of registration with limited liability 
shall have no operation.” 

Privileges of Banks making Annual Return 

“432. (1) Where a company carrying on the 
business of bankers has duly forwarded to the 
registrar of companies the annual return 
required by Section 124 of this Act and has 
added thereto a statement of the names of the 
several places where it carries on the business, 
the company— 

“(a) Shall not be required to furnish to the Commis- 
sioners of inland Revenue any returns under 
the provisions of the Country Bankers Act, 
1826, the Bankers (Scotland) Act, 1826, 
Section twenty-one of the Bank Charter Act, 
1844, or Section thirteen of the Bank Notes 
(Scotland) Act, 1845; and 
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“(6) shall be deemed to be a ‘bank’ and ‘bankers’ 
within the meaning of the Bankers’ Books 
Evidence Act, 1879.” 

BANKRUPT PERSON. A person who has been 
adjudicated a bankrupt by the Court of Bankruptcy. 
In the early days of banking, when a banker failed, his 
bench, or banco, at which he did business, was broken 
by the people, whence the word “bankrupt,” (It. bcmco, 
a bench. Lat, ruptus^ broken.) 

As to the validity of certain payments to a person 
subsequently adjudged bankrupt, or to his assignee, 
see under Act of Bankruptcy. 

As soon as a person is adjudicated a bankrupt he is 
an undischarged bankrupt until he receives his discharge. 

The Bankruptcy Act, 1914, provides— 

Obtaining Credit by Undischarged Bankrupts 

“Section 155. (1) Where an undischarged bankrupt — 
“(fl) either alone or jointly with any other 
person obtains credit to the extent of ten 
pounds or upwards from any person 
without informing that person that he is 
an undischarged bankrupt; or 
“(6) engages in any trade or business under a 
name other than that under which he was 
adjudicated bankrupt without disclosing 
to all persons with whom he enters into 
any business transaction the name under 
which he was adjudicated bankrupt; 
he shall be guilty of a misdemeanour. 

Dealings with Undischarged Bankrupt 

“47. (1) All transactions by a bankrupt with any 
person dealing with him bona fide and for 
value, in respect of property, whether real or 
personal, acquired by the bankrupt after the 
adjudication, shall, u completed before any 
intervention by the trustee, be valid against the 
trustee, and any estate or interest in such 
property which by virtue of this Act, is vested 
in the trustees shall determine and pass in such 
manner and to such extent as may be required 
for giving ejQfect to any such transaction. 

“This subsection shall apply to transactions with 
respect to real property completed before the 
first day of Apnl, nineteen hundred and fom:- 
teen, in any case where there has not been any 
intervention by the trustee before that date. 

“For the purposes of this subsection, the receipt of 
^ any money, security, or negotiable instrument 
from, or by the order or direction of, a bank- 
rupt by his banker, and any payment and any 
deliver of any security or negotiable instru- 
ment made to, or by the order or direction of, 
a bankrupt by his banker, shall be deemed 
to be a transaction by the bankrupt with such 
banker dealing with him for value. 

“(2) Where a banker has ascertained that a person 
having an account with him is an imdischarged 
bankrupt, then, unless the banker is satisfied 


that the account is on behalf of some other 
person, it shall be his duty forthwith to inform 
the trustee m the bankruptcy or the Board of 
Trade of the existence of the account, and 
thereafter he shall not make any payments 
out of the account, except under an order of 
the court or in accordance with instructions 
from the trustee in the bankruptcy, unless by 
the expiration of one month from the date of 
giving the information no instructions have 
been received from the trustee.” 

Provisions as to Second Bankruptcy 

For Section 39 of the 1914 Act, there was substituted 
by the Bankruptcy (Amendment) Act, 1926, the 
following Section — 

“(1) >^ere a second or subsequent receiving order 
is made against a bankrupt, or where an order 
is made for the administration in bankruptcy 
of the estate of a deceased bankrupt, then for 
the purposes of any proceedings consequent 
upon any such order, the trustee in the last 
preceding bankruptcy shall be deemed to be 
a creditor in respect of any unsatisfied balance 
of the debts probable against the property of 
the bankrupt in that bankruptcy. 

“(2) In the event of a second or subsequent receiving 
order made against a bankrupt being followed 
by an order adjudging him bankrupt, or in the 
event of an order being made for the adminis- 
tration in bankruptcy of the estate of a 
deceased bankrupt, any property acquired by 
him since he was last adjudged bankrupt, 
which at the date when the subsequent petition 
was presented had not been distributed 
amongst the creditors in such last preceding 
bankruptcy, shall (subject to any disposition 
thereof made by the official receiver or trustee 
in that bankruptcy, without knowledge of the 
presentation of the subsequent petition, and 
subject to the provisions of Section 47 of this 
Act) vest in the trustee in the subsequent 
bankruptcy or administration in bankruptcy 
as the case may be. 

“(3) Where the trustee in any bankruptcy receives 
notice of a subsequent petition in bankruptcy 
against the bankrupt, or after his decease of a 
petition for the administration of his estate in 
bankruptcy, the trustee shall hold any property 
then in his possession which has been acqmred 
by the bankrupt since he was adjudged bank- 
rupt imtil the subsequent petition has been 
disposed of, and, if on the subsequent petition 
an order of adjudication or an order for the 
administration of the estate in bankruptcy is 
made, he shall transfer all such property or 
the proceeds thereof (after deducting his costs 
and expenses) to the trustee in the subsequent 
bankruptcy or administration in bankruptcy, 
as the case may be.” 



BAN] 


DICTiONARY OF BANKING 


In commenting upon Section 47, Sir John Paget 
(Gilbart Lectures, 1914, No. 1) pointed out that a 
banker could not ignore subsection 2, and claim the 
benefit of subsection I. If a banker does not tell 
the trustee or the Board of Trade of the existence of the 
account, he will have to pay over again to the trustee 
all moneys paid out on cheques or otherwise. 

A banker must advise the trustee at once of the 
existence of such an account and endeavoxir to obtain 
his sanction for the working of the account. 

A banker cannot tell whether any money paid in to 
an account is or is not property acquired by the bank- 
rupt after the adjudication. 

Subject to the provisions of the Act with respect to 
property acquired after the adjudication, a banker must 
pay and deliver to the trustee all money and securities 
in his possession which he is not by law entitled to 
retain as against the bankrupt or the trustee. (Section 
48 (6). See under Trustee in Bankruptcy.) 

If the wife of an undischarged bankrupt wishes to 
open an account in order to cany on his business, it 
would be advisable, although not essendal, to obtain 
the consent of the trustee. (See Act of Bankruptcy.) 

By Section 32 of the Banlauptcy Act, 1883 — 

Disquaufications of Bankrupt 

‘*(1) Where a debtor is adjudged bankrupt he shall, 
subject to the provisions of this Act, be 
disqualified from— 

(«) Sitting or voting in the House of Lords, 
or on any committee thereof, or being 
elected as a peer of Scotland or Ireland 
to sit and vote in the House of Lords; 
{b) Being elected to, or sitting or voting in, 
the House of Commons, or on any 
committee thereof; 

(c) Being appointed or acting as a justice 
of the peace; 

{(Sf) Being elected to or holding or exercising 
the office of mayor, alderman, or 
councillor; 

(e) Being elected to or holding or exerdsing 
the office of guardian of the poor, 
overseer of the poor, member of a 
sanitary authority, or member of a 
school board, highway board, burial 
board, or select vestry, 

“(2) The disqualifications to which a bankrupt is 
subject under this Section shall be removed 
and cease if and when— 

(а) the adjudication of bankruptcy against 

him Is annulled; or 

(б) he obtains from the Court his discharge 

with a certificate to the effect that his 
bankruptcy was caused by misfortune 
without any misconduct on his part. 
The Court may grant or withhold such 
certificate as it thinks fit, hut any refusal of 
such cCTtifidate shall be subject to appeal. 
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“(3) The disqualifications imposed by this Section 
shall extend to all parts of the United King- 
dom.” (See Bankruptcy.) ® 

Bankrupt Acceptor. Where the acceptor of a bill 
which is not yet due becomes bankrupt, the banker 
cannot compel the person for whom he discounted the 
bill to take it up. 

Bankrupt Agent, Bankruptcy does not prevent a 
person acting as agent, including the signing of cheques 
if so authorised. ^ ’ 

Bankrupt Director. By Section 187 (1) of the 
Companies Act, 1948, it is a criminal offence for an 
undischarged bankrupt to act as a director or to take 
any direct or indirect part in the management of a 
company without the leave of the Court by which he 
was adjudged bankrupt. An exception is made in 
case of an undischarged bankrupt who was so acting 
on 3rd August, 1928, and has continued to act sinw 
that date and whose bankruptcy was prior to that date. 

Bankrupt Drawee. Presentment of the bill may be 
made to him or to his trustee (Section 41 (d). Bills of 
Exchange Act). 

Bankrupt Drawer, No further cheques should be 
paid upon his account, with the exception of any 
cheque which the banker may have previously marked 
for payment at the drawer’s request, or for the banker’s 
own convenience in connection with the local clearing. 
(See Marked Cheque.) 

In the case of a bill where both the drawer and the 
acceptor are bankrupt, the banker may claim for the full 
amount of the bill against both estates. But if a dividend 
has been declared on one of the estates before the 
banker sends in his proof of debt on the other estate, 
he can only claim for the balance after crediting the 
dividend. If there is any balance standing to credit of 
the customer it can be retained against the bill. 

Where notice of dishonour requires to be given, it 
may be given either to the drawer himself or to his 
trustee. 

Bankrupt Executor. The bankruptcy of an 
executor does not affect his right to deal with the 
executor account. 

Bankrupt Firm. Apetition may be presented against 
a firm in the firm’s name and the receiving order will 
operate against each of the partners. (See below, 
Bankrupt Partnership.) 

Bankrupt Indorser. A notice of dishonour may be 
given to the indorser himself or to his trustee. As to 
payments to a bankrupt indorser, see Bankrupt 
Person, 

Infant. An infant can be made a bankrupt only in 
respect of debts legally binding on him, e.g, u the debt 
on which the bankruptcy is founded was incurred for 
necessaries, or is a judgment debt founded on a tort, 
but if there is no debt legally enforceable a^inst him 
he cannot be made a bankrupt even on his own petition. 
“He is not liable to bankruptcy proceedings in respect 
of a debt contracted by a firm of which he is a partner.” 
(Williams’s Bankruptcy Practice.) 

Bankrupt, Joint Account, Joint Depositor. On 
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the bankruptcy of one of joint customers, in an ordinary 
joint account, cheques to withdraw any balance standing 
to credit should be signed by the solvent creditor and 
the trustee in bankruptcy of the bankrupt customer. 

If a mandate is held for one of the customers to sign, 
the mandate is determined by an act of bankruptcy. 
Where a loan has been made to two persons jointly^ 
upon the bankruptcy of one, the other becomes liable 
for the full debt. Usually bank borrowing by two 
persons is made a joint and several liability. 

Where the parties in a joint account are known by 
the banker to be partners, see Bankrupt Partner 
(below), or to be executors, see Bankrupt Executor 
(above), or to be trustees, see Bankrupt Trustee 
(below). (See Set Off.) 

Bankrupt, Limited Partnership. (See Limited 
Partnership.) 

Bankrupt, Married Woman. By the Law Reform 
(Married Women and Tort-feasors) Act, 1935, a 
married woman is subject to bankruptcy law whether 
carrying on business or not. 

Bankrupt Partnership, Partner. See Section 33 
of the Bankruptcy Act, 1914, under Proof of Debts. 

A partnership is dissolved by the bankruptcy of a 
partner. (See Section 33 of the Partnership Act, 1890, 
under Partnerships.) The remaining partners may 
withdraw any balance standing at credit of the firm’s 
account. If a cheque, drawn on the firm’s account by 
a bankrupt partner, is presented, it should not be paid 
without the confirmation of the other partners. 

If a partner deposits his own personal securities for 
the firm’s account, the banker may claim upon the 
bankrupt firm’s estate for the full amount of the debt. 
If the firm gives security for a partner’s private account, 
a claim may be made on the partner’s estate for the 
fuU debt. 

Where a partner has become bankrupt, he is no 
longer able by his acts to bind the firm; but if another 
partner has, since the bankruptcy, represented himself 
as being still a partner with the bankrupt, he will be 
liable. (See Partnerships.) 

When a firm is bankrupt, the individual partners are 
also bankrupt, and no fuAer operations on any of 
the accounts may take place. 

In settling the affairs of a bankrupt firm the debts 
of the firm are paid out of the firm’s assets, and the 
debts of each partner out of each partner’s separate 
estate. If there is any surplus after paying all the firm’s 
debts in full, it is apportioned to the partners’ separate 
estates, and if there is any surplus from any separate 
estate, after paying all the private debts of that partner 
in fuU, it forms a part of the firm’s estate. If the 
partners have by agreement with the bank made them- 
selves jointly and severally liable for any debt upon the 
firm’s account, the bank will be entitled to prove along 
with other joint creditors against the firm’s estate and 
along with other separate creditors against the separate 
estates of the partners. (See Bankruptcy Act, 1914, 
Schedule 11, Rule 19, under Proof of Debts.) 

Bankrupt Pavee. The drawer of a cheque need not 


stop payment of it merely because the payee has become 
banmipt. A cheque payable to a bankrupt should not 
be paid. 

Bankrupt, Safe Custody. Any articles left for safe 
custody should not be given up to a bankrupt. When a 
receiving order is made, the bankrupt’s property vests 
in the official receiver, or trustee in bantkruptcy. 

Bankrupt, Securities. See rules regarding securities 
under Proof of Debts. 

Bankruptcy does not afifect a banker’s rights to any 
securities belonging to the bankrupt, over which the 
banker has merely an equitable charge. 

Interest may be taken out of the proceeds of security 
up to the date of realisation, even after the date of the 
receiving order, whether the security be direct or 
collateral. 

Where securities have been given for the bankrupt’s 
account by someone other than the debtor himself, 
the proceeds of such securities should be placed to a 
separate account until all the dividends have been 
received from the debtor’s estate, unless the depositor 
thereof (or the guarantor, as the case may be) pays off 
the whole of the debt and claims himself upon the 
estate. The advantage of a collateral security, taken 
in the usual form, is that, if it is not sufficient to clear 
off the whole debt, the banker may claim for the full 
debt upon the bankrupt’s estate, and then fall back 
upon the amount realised from that security, and thus 
in many cases obtain full repayment of the debt. (See 
Guarantee.) 

Where the power for a mortgagee either to sell or to 
appoint a receiver is made exercisable by reason of the 
mortgagor committing an act of bankruptcy or being 
adjudged a bankrupt, such power shall not be exercised 
only for those reasons, without the leave of the Court. 
(Law of Property Act, 1925, Section 110.) A banker’s 
form usually gives him this remedy on demand (or 
sometimes one month after demand). 

Bankrupt Surety. When a guarantor for an 
account becomes bankrupt the debtor’s accoimt should 
be stopped until fresh arrangements are made. If new 
security is not forthcoming and the debtor is imable to 
repay, the banker makes a claim upon the surety’s 
estate. When a bankrupt surety receives his discharge, 
he is freed from all liability with respect to the guarantee. 
In the case of a joint guarantee, a bankrupt surety’s 
estate is not liable (thus differing from a several, or 
joint and several guarantee). On the bankruptcy of one 
of several guarantors, the account should be broken 
until fresh arrangements are made. 

Bankrupt Trustee. The bankruptcy of a trustee 
does not cause him to vacate the office, nor has the 
trustee in bankruptcy any control over the trust funds. 
By Section 41 (1), Trustee Act, 1925, the Court may, 
whenever expeffient, appoint a new trustee in place of 
a trustee who is a bankrupt. 

Voluntary Conveyances and Transfers. If 
bankruptcy occurs within two years after the date of a 
volunt^ transfer, the transfer is void, and the trustee 
can claim the property. If bankruptcy occurs within 
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tea years, the transfer is also void, unless it can be 
proved that the bankrupt was solvent, at the time of 
making the transfer, without the aid of the property 
comprised in the conveyance. (See Settlements — 
Settlor Bankrupt.) 

BANKRUPTCY. When a person is unable to pay 
his debts, his property is, in certain circumstances, taken 
possession of by the ofScial receiver or trustee in 
bankruptcy, who realises it and distributes the proceeds 
amongst the creditors. Such a proceeding is called 
bankruptcy, and the debtor is known as the bankrupt. 

The law of bankrupty in England is contained in the 
Bankruptcy Act, 1914, an Act to consolidate the law 
relating to bankruptcy, and in several unrepealed 
Sections in previous Acts. 

By the 1914 Act, Section 1 (2): 

“In this Act, the egression ‘a debtor,’ unless the 
contest otherwise implies, includes any person, whether 
a British subject or not, who at the time when any act 
of bankruptcy was done or suffered by him— 

(a) was personally present in England; or 

(b) ordinarily resided or had a place of residence in 

England: or 

(c) was carrying on business in England, personally, 

or by means of an agent or manager; or 

id) was a member of a firm or partnership which 
carried on business in England.” 

Where a debtor has committed an act of bankruptcy 
(see Act of Bankruptcy), a creditor, or creditors, 
whose debt or debts amount to not less than £50, may 
petition the Court which has bankrupt<y jurisdiction 
over the debtor, to make a receiving order (see Receiv- 
ing Order), with the object of having the debtor’s estate 
administered under the bankruptcy law for the benefit 
of the creditors. A bankruptcy petition may also be 
presented by the debtor himself. A debtor is not ad- 
]ud^ a baokrupt immediately upon the making of a 
receiving order, but a general meefing of creditors (see 
^EiiNG OF Creditors) is held shorSy after the order 
is made, to consider whether a composition or scheme 
of arrangement shall be entertained or whether he shall 
be adjudged bankrupt. 

After a receiving order is made, the debtor must make 
out and submit to the official receiver (that is, the official 
of the Court who takes control of the debtor’s estate) a 
statement of his affairs. (See Section 14, under Re- 
ceiving Order. See also Ofrcial Receiver.) 

As soon as convenient after the esyiration of the time 
for the submission of a debtor’s statement of affairs, 
the Cburt shall hold a public sitting for the examination 
of the debtor, but the Court shall not declare that his 
exarnination is concluded until alter the day appointed 
for ffiefimnweting of creditors. (See Public Examina- 
tion OF Debtor.) 

If a debtor intends to make a proposal to his creditors 
for a composition in satisfacuon of his debte, or a 
{ooposal for a scheme of arrangement of his affairs, he 
mu^ within four days of submitting his statement of 
afihirs, or within suda time as the official xeoelver may 
fix, lodge his proposal with the oflSdal receiver. 
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embodying the terms of the composition or scheme 
and setting out particulars of any sureties or securities 
proposed. (See Compositions.) 

If the debtor’s proposal is accepted by the creditors 
the receiving order is discharged. If a trustee is not 
appointed, the official receiver acts as trustee for the 
purpose of receiving and distributing the composition 
or for the purpose of carrying out the terms of the 
scheme. A creditor under a composition or scheme 
must lodge his proof of debt with the trustee. 

If the composition or scheme is not accepted within 
fourteen days after the conclusion of the debtor’s 
examination, or such time as is allowed by the Court, or 
if the creditors resolve that the debtor be adjudged 
bankrupt, or if they do not pass any resolution, the 
Court shall adjudge the debtor bankrupt (see Adjudica- 
tion IN Bankruptcy), and thereupon his property shall 
vest in a trustee (see Trustee in Bankruptcy), and be 
divisible amongst his creditors. As to any money or 
securities in a banker’s hands at the time of the adjuica- 
tion, or received afterwards, see under Bankrupt 
Person. 

With respect to the payment of cheques before the 
date on which a receiving order is made and without 
notice of the presentation of a bankruptcy petition, see 
under Acts of Bankruptcy. 

The bankruptcy of a debtor, whether it takes place 
on his own petition or that of a creditor, dates back to 
the time of the act of bankruptcy being committed on 
which the receiving order was made against him. 
(Section 37 of the Bankruptcy Act, 1914. See under 
Adjudication in Bankruptcy.) 

The creditors may appoint a committee of inspection 
to superintend the administration of the bankrupt’s 
property by the trustee. (See Commuteb of Inspection.) 

A trustee may be authorised by the Board of Trade 
to open a local banking account. (See Section 89 of the 
1914 Act, under Trustee in Bankruptcy.) 

Where the committee of inspection approve, the 
trustee of a bankrupt’s estate may pledge any deeds 
belonging to the estate, if the money is required for the 
payment of the bankrupt’s debts. 

A creditor’s claim against a bankrupt’s estate must 
be made on oath and upon the prescribed form called 
the proof of debt. (S^ Proof of Debts.) 

A bankrupt may, at any time after being adjudged 
bankrupt, apply to the Court for an order of discharge, 
and the Court shall appoint a day for hearing Sie 
application. (See Discharge of Bankrupt.) 

if a debtor gives a creditor a preference over other 
creditors, and he is adjudged a Imnkrupt on a petition 
presented within six monSxs thereafter, the preference 
^11 be deemed fraudulent and void as against the 
trustee. (See Fraudulent Preference.) 

Any settlement of property shall, if the settlor 
becomes bankrupt within two years after the date of the 
settlement, be void against the trustee, or if he becomes 
bankrupt at any time within ten years after that date, 
be also void against the trustee, unless it is proved that 
the settlor was able to pay all his debts at the time he 
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made the settlement, without the aid of the property 
comprised therein. (See Settlements — Settlor 
Bankrupt.) 

Section 45 of the Bankruptcy Act, 1914, with respect 
to bona fide transactions without notice, provides as 
follows — 

“Subject to the foregoing provisions of this Act with 
respect to the effect of bankruptcy on an execution or 
attachment, and with respect to the avoidance of certain 
settlements, assignments, and preferences, nothing in 
this Act shall invalidate, in the case of a bankruptcy— 

(«) Any payment by the bankrupt to any of his 
creditors; 

(b) Any payment or delivery to the bankrupt; 

(c) Any conveyance or assignment by the bankrupt 

for valuable consideration; 

(d) Any contract, dealing, or transaction by or with 

the bankrupt for valuable consideration: 

Provided that both the following conditions are 
complied with, namely — 

“(1) that the payment, delivery, conveyance, assign- 
ment, contract, dealing, or transaction, as the 
case may be, takes place before the date of the 
receiving order; and 

“(2) that the person (other than the debtor) to, by, 
or with whom the payment, delivery, convey- 
ance, assignment, contract, dealing, or trans- 
action was made, executed, or entered into, 
has not at the time of payment, delivery, 
conveyance, assignment, contract, dealing, or 
transaction, notice of any available act of 
bankruptcy committed by the bankrupt before 
that time.” But see Section 46, Bankruptcy 
Act, 1914, as to the validity of certain pa 3 mients 
to a bankrupt or his assignee, under Act of 
Bankruptcy. 

It is the duty of the trustee to declare and distribute 
dividends amongst the creditors who have proved their 
debts. (See Dividends— In Bankruptcy.) 

If a debtor’s estate is not likely to exceed £300 in 
value, it may be administered in a simpler maimer than 
in the case of an ordinary bankruptcy. (See Summary 
Administration.) 

Where a judgment has been obtained in a county 
court and the debtor is unable to pay, and his total 
indebtedness does not exceed £50, the county court may 
make an administration order. (See Administration 
Order.) 

A debtor who is unable to pay his creditors is not 
always dealt with under the Bankruptcy Acts. He may 
call his creditors together and offer a composition, that 
is, to pay each creditor only so much in the pound (see 
Composition with Creditors), or he may offer to 
assign his property to a trustee, in order that it may be 
realised and the proceeds divided amongst the creditors. 
(See Assignment for Benefit of Creditors.) When 
an arrangement is made in either of those ways and is 
embodied in a deed or agreement, the deed of arrange- 
ment or agreement must be registered within seven days. 
(See Deed of Arrangement.) 


As to dealings with an undischarged bankrupt see 
Bankrupt Person; and as to the avoidance of general 
assignments of book debts unless registered, see Debts, 
Assignment of. 

An advertisement in London Gazette of a receiving 
order or an adjudication order is conclusive evidence 
of the order having been made. (See Gazetted.) 

Stamp Duty 

By Section 148 of the Bankruptcy Act, 1914: “Every 
dee4 conveyance, assignment, surrender, admission, or 
other assurance relating solely to freehold, leasehold, 
copyhold, or customary property, or to any mortgage, 
charge, or other incumbrance on, or any estate, right, 
or interest in any real or personal property which is 
part of the estate of any bankrupt, and which, after the 
execution of the deed, conveyance, assignment, sur- 
render, admission, or other assurance, either at law or 
in equity, is or remains the estate of the bankrupt or of 
the trustee under the bankruptcy and every power of 
attorney, proxy, paper, writ, order, certificate, afiSdavit, 
bond, or other instrument or writing relating solely to 
the property of any bankrupt, or to any proceeding 
under any bankruptcy, shall be exempt from stamp 
duty, except in respect of fees under this Act.” 

(See Acts of Bankruptcy, Adjudication in 
Bankruptcy, Administration Order, After Ac- 
quired Property (under heading Bankrupt Person), 
Assignment for Benefit of Creditors, Bankrupt 
Person, Committee of Inspection, CoMPOsmoN with 
Creditors, Compositions (Bankruptcy Act), Death 
OF Insolvent Person, Debts (Assignment of), Deed 
of Arrangement, Discharge of Bankrupt, Disquali- 
ncATiONS of Bankrupt (under heading Bankrupt 
Person), Dividends (in Bankruptcy), Fraudulent 
Preference, Insolvency, Interest, Married Woman, 
Meeting of Creditors, Official Receiver, Preferen- 
tial Payments, Proof of Debts, Public Examination 
OF Debtor, Receiving Order, Registrars (in Bank- 
ruptcy), Settlements, Settlor Bankrupt, Summary 
Administration, Trustee in Bankruptcy, Undis- 
charged Bankrupt (xmder heading Bankrupt 
Person).) 

BAISKRUPTCY LAW AMENDMENT COMMIT- 
TEE. A committee set up in 1955 under the chairman- 
ship of His Honour Judge Blagden to consider “what 
amendments are desirable in (1) the Bankruptcy Acts, 
1914 and 1926, more particularly in regard to the 
provisions relating to the discharge of bankrupts; and 
(2) the Deeds of Arrangement Act, 1914,” The Com- 
mittee reported in 1957 (Cmd. 221). On the matters 
most nearly touching bankers the Report shows a 
considerable measure of sympathy. On the question of 
fraudulent preference the Report agrees that “the 
trustee ought to attack first the person intended to be 
preferred, i.e. the guarantor.” The guarantor’s liability 
should not, however, be greater than it would have 
been to the bank if the preference had not been made; 
and if in fact the principal creditor has benefited over 
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and above the release of the guarantor, then the trustee 
should be able to proceed against him also for that 
amount. 

The Report recommends that in addition to the 
present voidable preference, within the six months 
before the presentation of the petition, there should be 
an “absolute preference” after the presentation or 
within 21 days before it, in which the trustee need not 
prove an intent to prefer. An exemption from this 
“absolute preference” is recommended in favour of 
transactions in the ordinary course of business between 
the bankrupt and his banker. 

The Committee recognise that Section 4 of the 1926 
Act does not deal satisfactorily with the difficulty of 
re Wigzell (See under Act of Bajnkruftcy) and 
recommends the repeal of the Section, and the amend- 
ment of the proviso to Section 45 of the 1914 Act to 
protect any transaction which “takes place without 
notice of the receiving order and before the receiving 
order is gazetted.” The Committee did not agree that 
the principle of subrogation extended to lenders of 
money to pay wages, entitling such debts to be preferen- 
tial claims in a company liquidation, should be extended 
to bankruptcy. They felt that such a provision might 
encourage a debtor to continue in trade after he knew 
that he was insolvent, 

BANKRUPTCY NOTICE. Where a creditor has 
obtained a final judgment or final order against a debtor 
and execution has not been stayed, he may serve on the 
latter a bankruptcy notice. If this is not complied with 
within seven days of its service or a counterclaim entered 
for an equal or greater amount of the judgment debt, 
the debtor has committed an act of bankruptcy. (See 
also Act of Bankruptcy.) 

BANKRUPTCY PETITION. (See Receiving 
Order.) 

BAR GOLD, A bar of gold is 400 oz, fine. Smaller 
“bars,” usually 200 oz. fine, are known as “tablets.” 
Central bank reserves and international exchange 
settlements employ bar gold in large proportion, and 
it is measured at so much fine gold per unit of the 
currency of the countiy quoting. Bar gold is practically 
fine gold and is rejected if it contains too much aiioy; 
certain signatures of recognised assayers are well known 
and are passed in the market, but where there is any 
doubt as to its origin it is assayed afresh. In this 
countiy, before the Gold Standard Act of 1925, bar 
gold of not less than £20,000 in value could be sold to 
She Mint at £3 17s, lOjd. per oz. of standard gold and 
minted free, but it was often more convenient to sell it 
to the Bank of En^tod at £3 17s. 9d., which was its 
statutory buying price. The difiference of I^d. was to 
cover ^e loss of interest during the time the bullion 
was being minted. Between 1925 and 1931 the Bank of 
England ceased to convert its notes into coin, but would 
sell or exchange bars containing 400 oz. of fine gold at 
£3 17s lOjd. per oz. of standard gold, which means in 
minimum amounts of nearly £1700. The Gold Standard 
(Amendment) Act of 1931 released the Bank from any 
obligation to sell gold. London quotations were 
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changed in September, 1919, from the standard to the 
fine ounce basis, 

(See also Bank of England, Central Bank, Gold 
Standard Act, Mint Price.) 

BARGAIN AND SALE. This was a contract in 
English law, whereby property, either real or personal, 
was transferred from one person to another for a 
valuable consideration. The word “assignment” is 
however, usually used for the transfer of personal 
property; consequently, bargain and sale may be 
described as a contract whereby real estate, that is, lands 
or tenements, whether in possession or in remainder, 
was conveyed from one person to another for a 
consideration. It was abolished by Section 51 of the 
Law of Property Act, 1925. 

BARRATRY. The word, as used in a bill of lading 
iq.v,) or a charter party {q,v,\ means any wilful wrong- 
doing by the master or crew of a ship by which the 
interests of the shipowner are injured. 

BASE COINS. A banker is justified in breaking or 
destroying any base coins which come into his hands. 
Section 26 of 24 & 25 Viet. c. 99 enacts: “Where any 
coin shall be tendered as the Queen’s current gold or 
silver coin to any person who shall suspect the same to 
be diminished otherwise than by reasonable wearing, 
or to be counterfeit, it shall be lawful for such person 
to cut, break, bend, or deface such coin, and if any coin 
so cut, broken, bent or defaced shall appear to be 
diminished otherwise than by reasonable wearing, or 
to be counterfeit, the person tendering the same shall 
bear the loss thereof, but if the same shall be of due 
weight, and shall appear to be lawful coin, the person 
cutting, breaking, bending, or defacing the same is 
hereby required to receive the same at the rate it was 
coined for; and if any dispute shall arise whether the 
coin so cut, broken, bent, or defaced be diminished in 
manner aforesaid, or counterfeit it shall be heard and 
finally determined in a summary manner by any justice 
of the peace, who is hereby empowered to examine 
upon oath as well the parties as any other person, in 
order to the decision of such dispute; and the Tellers 
at the Receipt of Her Majesty’s Exchequer, and their 
deputies and clerks, and the Receivers-General of every 
branch of Her Majesty’s Revenue, are hereby required 
to cut, break, or deface, or cause to be cut, broken, or 
defac^ every piece of counterfeit or unla-v^fully dimin- 
ished gold or silver coin which shall be tendered to them 
in payment of any part of Her Majesty’s Revenue.” 

Counterfeit coins are rarely encountered nowadays 
as their value is hardly sufficient to repay the counter- 
feiter for the trouble of making and uttering them. A 
su^)ected counterfeit coin may, however, be tested by 
trying to bend it in the gauge usually provided for to 
cashier, or by scraping the milled edge with a genuine 
coin, or by throwing it down on the counter. A counter- 
feit coin will bend easily. The soft metal will mark and 
“jgjve” when scraped. The sound of such a coin will not 
ring true when thrown down, but will appear dull or 
dead. 

Where a customer receives money in payment of a 
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cheque and takes it away without making any comment 
upon it, he cannot, legally, return to the banker and say 
that it contained a base coin. (See Coinage.) 

BEAR AND BULL. Names given to speculators on 
a stock exchange. A bear is one who anticipates a fall 
in a certain security, and who sells stocks which he does 
not possess, hoping to buy back afterwards at a lower 
price, the difference constituting his profit. 

A bull, on the other hand, expects a stock to rise in 
price, and so he buys in, not with the intention of paying 
for it but with the object of selling out before the 
settling day at an advanced figure. (See Backwarda- 
tion, Contango, Stock Exchange.) 

BEARER (CHEQUE OR BILL). “Bearer,” in the 
Bills of Exchange Act, 1882, means the person in 
possession of a bill or note which is payable to bearer 
(Section 2). 

“A bill is payable to bearer which is expressed to be 
so payable, or on which the only or last indorsement is 
an indorsement in blank.” (Section 8 (3).) 

“Where the payee is a fictitious or non-existing person 
the bill may be treated as payable to bearer.” (Section 
7 (3).) A bill in these sections includes a cheque. 

“’^ere the holder of a bill payable to bearer 
negotiates it by delivery without indorsing it, he is 
called a transferor by delivery.” (Section 58 (1).) 

A bill (or cheque) payable to bearer does not require 
to be indorsed. A person, other than the drawer, 
cannot be sued upon a cheque, so long as it is not 
indorsed by him. If, however, he indorses it, he may 
be sued thereon by any subsequent holder. Although 
a transferor by delivery is not liable on the instrument 
in the event of its dishonour, he would be liable if there 
was a forged signature at the time of the transfer, 
because by Section 58 (3), a transferor by delivery war- 
rants to his immediate transferee being a holder for 
value that the bill is what it purports to be, that he has 
a right to transfer it, and that at the time of transfer he 
is not aware of any fact that renders it valueless. 

If a cheque drawn payable to bearer is indorsed 
“Pay J. Brown or order,” it does not require John 
Brown’s signature or any indorsement, as it is on the 
face of it a bearer cheque. Any indorsements on a 
bearer cheque need not be examined. 

In practice, a bearer cheque may be altered by the 
payee from bearer to order, by simply striking out the 
printed word “bearer,” or by striking it out and writing 
the word “order.” Such an alteration does not require 
to be initialed. 

An order cheque, however, can be altered on the 
face into a bearer cheque only by the drawer, who must 
sign the alteration; if there are more drawers than one, 
each must sign. A drawer’s signature is preferable to 
mere initials, as initials are more easily forged. 

When an order cheque is indorsed in blank, that is, 
not made payable to anyone else by the payee or 
indorser, it becomes a cheque payable to bearer. Any 
holder may convert the blaiik indorsement into a special 
indorsement, and the cheque (or bill) would again 
become payable to order. 

7— {B.1533) 


A cheque or bill payable to a fictitious or non-existing 
person is payable to bearer. In the case of Bank <?/ 
England v. Vagliano Brothers, [1891] A.C. 107, it was 
held that a fictitious or non-existing person included a 
real person who never had nor was intended to have 
any right to the bills. Lord Herschell said: “I have 
arrived at the conclusion that whenever the neime 
inserted as that of the payee is so inserted by way of 
pretence merely, without any intention that payment 
shall only be made in conformity therewith, the payee 
is a fictitious person within the meaning of the statute, 
whether the name be that of an existing person or of 
one who has no existence.” 

A banker incurs no liability in paying, to the person 
resenting, an uncrossed cheque made payable to 
earer by the drawer, even if the person who presents 
such cheque has stolen it. In Charles v. Blackwell (1877), 
2 C.P.D. 151, with regard to lost or stolen bearer 
cheques, it was held that “where the banker paid ttie 
bearer of such a cheque, he obeyed the mandate of his 
customer, the drawer, and could charge him accor- 
dingly; while on the other hand, the customer was 
protected, and this even though the bearer so paid had 
no property in the cheque, but was himself a thief who 
had stolen it. The drawer was entitled to say to the 
payee, T gave you an instrument which you were willing 
to take in satisfaction of your debt if the drawee paid 
the amoimt to the bearer and this the drawee has done.* ” 
(See Agent.) But in an exceptional case, such as where 
a cheque is payable to the “British Bank Ltd., or 
bearer,” a banker would require to be exceedingly 
careful in making inquiries before paying such a cheque 
to a stranger, for although it is payable to the bearer 
the banker knows that it is not the custom for a bank 
to send a cheque by a stranger to be cashed. (See 
Crossed Obdeque.) 

Where a person takes a cheque payable to bearer, 
it is advisable for him to get the transferor to indorse 
it and so make him a party to the cheque, as without 
the indorsement the transferor could not be sued upon 
the cheque in the event of its dishonour. 

A cheque payable to “Wages or order,” “Cash or 
order,” “House or order,” etc., is in some quarters 
mistakenly considered to be payable to bearer under 
Section 6 (3) of the Bills of Exchange Act, 1882, which 
states that bills payable to fictitious or non-existing 
persons are payable to bearer. Such designations, how- 
ever, are not fictitious payees, but impersonal payees, 
and in some cases the drawer’s indorsement is required. 
Instruments so drawn, however, are not cheques, for 
they are not payable to the order of a specified person 
(North and South Insurance Corporation Ltd. v. National 
Provincial Bank Ltd., ^^The Times,'' 9th November, 
1935). (See Impersonal Payees.) 

A cheque payable to “Bearer or order,” the word 
“bearer” being written in the space for a payee’s name, 
is payable to die bearer. 

This was confirmed in Orbit Mining & Trading Co. 
Ltd. V. Westminster Bank Ltd., [1962] 3 All E.R. 565. 

In Scotland, it is customary to request the person 
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receiving cash for a bearer cheque to indorse it. (See 
Bill of Exchange, Cheque.) 

BEARER BONDS. A bearer bond, that is a bond 
which is payable to the bearer, in contradistinction to a 
bond which is registered in the name of the holder, 
passes by mere delivery the full benefits conferred by 
the bond, so long as the transferee takes it in good faith 
and for value and without notice of any defect in the 
transferor’s title. If it should ultimately appear that 
the transferor had stolen the bond, or had otherwise a 
defective title, the transferee’s right to retain the bond 
would not be affected. A bearer bond belongs to the 
class of documents called negotiable instruments. (See 
Negotiable Instrument.) Formerly, only bearer 
bonds which were issued in foreign countries and 
treated in this country by merchants as negotiable were 
regarded by the Courts as negotiable instruments, but, 
within recent years, debentures to bearer of an English 
company have been recognised by the Courts as 
negotiable instruments. 

In Edelstein v. Schuler^ [1902] 2 K.B. 144, Bigham, J., 
said: *Tn my opinion the time has passed when the 
negotiability of bearer bonds, whether Government 
bonds or trading bonds, foreign or English, can be 
called in question in our Courts.” 

Bonds are issued for fixed amounts, e.g. £20, £100, 
£200, £500, etc. 

Attached to the bond, or in a separate sheet, is a 
series of coupons, each one being dated, if the interest 
is payable half-yearly, for a different half-year, and 
forming the warrant, upon production of which, the 
holder wUl be paid the interest represented by that 
coupon. When the coupons are exhausted a fresh supply 
may be obtained in exchange for the “talon” which is 
usually attached to the bond. (See Talon.) Some 
coupons are not dated, being payable according to 
advertisement. A coupon sheet should not be detached 
from the bond. Securities to bearer, without the 
current coupon, are not a good delivery on the Stock 
Exchange. The possessor of bearer bonds should never 
write his name upon them, as it might cause them to 
form a bad deliveiy. 

Certain foreign Governments sometimes refuse to 
honour the engagements contained in a bearer bond to 
pay the principal or interest or to issue new coupon 
sheets to the bearer, because the bond has been lost or 
stolen or for some other reason. To protect the buyer 
of such a bond the London Stock Exchange Committee 
made a new rule in 1926. See the rule under Stock 
Exchange. 

All bearer bonds held by a banker, whether for safe 
custody or security, should be entered in a register 
immediately upon receipt, and it is preferable that all 
bearer securities held in any office should be entered in 
a separate book or at any rate in a special section of the 
ordinaiy safe custody or securities register, so that any 
one can aiK^ertain at once what bearer securiti^ am 
held in that ofiice. The number of eadh bond or bearer 
security should be entered in the jregister, and, when any 
of them axe g^ven up to the customers, a proper receipt 
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should be taken, either in the book or on a separate 
slip, setting forth the actual numbers and descriptions 
of the bonds. Bearer securities being, like cash 
transferable by delivery, it is necessary that a banker 
should take the greatest care of them, and in many banks 
all bearer securities are kept continuously under the 
control of two persons. Coupons should be entered up 
in a diary on the due dates, so that they may be cut off 
and sent for collection in good time and not be over- 
looked. 

In Finance v. National Bank of Greece and 

Another (not formally reported but noted in the 
Solicitors^ Journal, July, 1963) the Court of Appeal 
confirmed an earlier decision to the effect th^ (l) 
despite non-provision of funds time ran in favour of the 
obligor of a bond either according to the terms of the 
bond or under the Limitation Act, failing a specific 
provision; and (2) sterling coupons had not been 
established as bearer documents (although the Court of 
Appeal adverted briefly to the second part of the High 
Court decision). 

It is the practice of several foreign governments to 
continue the payment of coupons after a bond has been 
drawn for repayment, such payments being treated as 
part repayment of the principal. 

Certain bonds are drawn as being payable to the 
bearer, or “when registered, to the registered holder.” 
In such cases the name of the registered holder is 
entered in a place provided on the back of the bond. 

Where bearer bonds are given as security, a banker 
usually takes a memorandum or agreement showing the 
purpose for which they are lodged. No deed of transfer 
is necessary, as they pass to the holder by simple 
delivery, and even if the bonds form part of a trust and 
the banker had no notice of the trust when he took them 
as security, his title will not be affected. See the case of 
Lloyds Bank Ltd. and Union of London and Smiths Bank 
Ltd. V. Swiss Bankverein, 1912, under Floaters. An 
advance should not, of course, be made against coupons 
without the bond. 

When bonds are left for safe custody in joint names, 
particularly when the parties are trustees, the banker 
should be most careful not to part with the bonds unless 
upon the signatures of all the parties. It has been held 
that trustees may give authority to one of their number 
to cut off coupons from bonds deposited for safe custody 
as they fall due. In such a case it is the banker’s duty 
to see that nothing more is removed than the coupons 
which are falling due. (See Safe Custody.) 

In the critical war days of June, 1940, holders of 
bearer securities capable of being held in other forms, 
e.g. per cent War Loan, other British Government 
stocks, India and Colonial Government sterling issues, 
etc., were urged to convert their bonds into registered 
or inscribed stock. To encourage this step, the Bank 
of England, the Crown Agents for the Colonies, and the 
Clearing Banks agreed in their capacity as registrars 
to forgo their fees for such conversion. 

The Exchange Control Act, 1947, provides that 
bearer securities must be lodged with or to the order of 
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an approved bank chosen by the owner of the security. 
This new control was imposed to prevent the transfer 
of British-owned securities to foreign ownership except 
for value received. The ownersMp of such bearer 
securities will not be affected by this regulation, but the 
depositee bank will be under a duty to ensure that no 
illegal transfer of such items takes place. 

By the Stamp Act, 1891 (as extended by the Finance 
Act, 1963) the duty is — 


Bearer Instrument — 

(1) Inland bearer instru- 
ment (other than 
deposit certificate for 
overseas stock). 

(2) Overseas bearer 
instrument (other 
than deposit certifi- 
cate for overseas 
stock or bearer instru- 
ment by usage). 

(3) Instrument excepted 
from paragraph (1) or 
(2) of this heading. 

(4) Inland or overseas 
bearer instrument 
given in substitution 
for a like instrument 
duly stamped ad 
valorem (whether 
under this heading or 
not). 


Duty of an amount equal to 
three times the transfer 
duty. 

Duty of an amount equal to 
twice the transfer duty. 


Duty of 6d. for every £25 or 
part of £25 of the market 
value. 

Duty of 6d. 


Exemptions 

1, Instrument constituting, or used for transferring, 
stock which is exempt from all stamp duties on transfer. 

2, Bearer letter of allotment, bearer letter of rights, 
scrip, scrip certificate to bearer or other similar instru- 
ment to bearer where the letter, scrip, certificate or 
instrument is required to be surrendered not later than 
six months after issue. 

3, Renounceable letter of allotment, letter of rights 
or other similar instrument where the rights under the 
letter or instrument are renounceable not later than six 
months after the issue of the letter or instrument. 

Until 1963 British bearer stocks were liable to a 6 per 
cent once-for-all duty when first issued, foreign bearer 
stocks 4 per cent when first arriving in this coun^, 
and bearers by usage (mainly American and Canadian 
stocks) one-tenth of one per cent. The new rates reduce 
the duty on British bearer to three per cent, and on 
foreign bearer to two per cent. The rate on bearer by 
usage remains unchanged. Three rates are justified on 
the ground that the average life of foreign bearer stocks 
in Britain will be shorter than that of Bntish bearer, and 
the average life here of American and Canadian stodcs 
the shortest of all. 

The latter cease to be bearer by usage once they are 
transferred out of a “marking name” into the name of 
a person who wishes to have 3iem registered in his own 
name. Although the rate on bearer by usage remains 
unchanged, it is now levied on market values and not, 
as formerly, on nominal values. 

Although the 1963 reduction in rates was regarded 


as a step in the right direction, it is felt that this country 
is still at a disadvantage compared with continental 
countries where bearers are usually free of duty. The 
continental investor has always had a marked preference 
for bearer, and it is hoped that a future opportunity 
will be taken to eliminate this duty altogether. It is 
felt that if this were done a considerably greater volume 
of business could be attracted from the continent. 

(See American Share Ceruhcates, Drawn Bonds, 
Registered Coupon-Bond.) 

BEARER BONDS REGISTER. A record of all 
bearer securities, whether lodged for safe custody or 
for security, is, in some banks, kept in a separate 
“Bearer Bonds Register.” 

The same information is shown as in the Sapb 
Custody Register (^.t?.), but in addition the number 
upon the face of each bond must be carefully recorded. 

BEARER SCRIP. This is a document issued by a 
government or a company, upon a new issue of capital, 
until such time as all instaliments have been paid and the 
definitive bond is ready. The bearer scrip, like the 
bearer bond which is eventually received, is treated as a 
negotiable instrument, that is, a holder for value, with- 
out notice of any defect in the transferor’s title, obtains 
a good title thereto. In some cases, however, bearer 
scrip is exchanged for registered bonds or certificates. 
(See Bearer Bonds, Scrip Certthcate.) 

BELOW ZERO. The meaning is best shown by an 
example. When shares, with a paid-up value of £12 10s., 
fall to 13 discount, the price is said to be 10s. below 
zero, and the seller of such shares pays the purchaser 
10s. per share. Such a position arises when a holder 
desires to get rid of his shares and is willing to pay so 
much per share to anyone who will purchase the shares 
and assume liability for the uncalled capital. 

BENEFICIAL OWNER. In a conveyance for 
valuable consideration, other than a mortgage, where 
the vendor conveys as “beneficial owner,” those words 
have the meaning (Second Schedule, Law of Property 
Act, 1925) that he impliedly covenants that he has full 
power to convey the property expressed to be conveyed, 
that the properly shall be quietly entered upon and 
enjoyed by the person to whom the conveyance is made, 
that the property is freed and discharged from all 
incumbrances and claims other than those subject to 
which the conveyance is expressly made, and diat he 
will execute any further deeds for further or more 
perfectly assuring the properly to the person to whom 
the conveyance is made. 

If the property is leasehold the “beneficial owner” 
also impfiedly covenants that it is a good, valid and 
effectual lease, and that all rents and covenants have 
been paid and observed. 

In the case of a conveyance of freehold property by 
way of mortgage, the “beneficial owner” implied that 
he had power to convey, that, if default was made in 
payment of the money intended to be secured, it should 
be lawful for the mortgagee to enter into and hold the 
property, that the property was freed from all incum- 
brances other than those to which the mortgage was 
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expressly made subject, and that he would execute any 
further necessary deed. 

In a mortgage of leasehold property, he implied that he 
would pay all rents and observe ail covenants, so long 
as any money remained unpaid. (See Title Deeds.) 

More generally a beneficial owner is a person entitled 
to the substance of any real or personal property, where 
the formal or legal title is vested in a third person who 
is a trustee or nominee, the “beneficial owner" being 
entitled absolutely to the substance of the property. 
Where there are a number of persons entitM to the 
property in succession the expression used is “bene- 
ficiaries,” 

BENEFICIARY. A person who benefits under a will 
is called a beneficiary. He may receive either “real” 
property (see Realty), in which case he is a devisee, or 
he may receive “personal” property (see Personal 
Estate), when he is named a legatee. 

BEQUEST. A gift or legacy of personal property 
by a will. 

BERTH BILL OF LADING. (See under Bill of 
Lading.) 

“BIG FIVE.” The expression was first used in 1919, 
when referring to the five large joint stock banks: 
Barclays; Lloyds; Midland; National Provincial; 
Westminster. 

BILL AS SECURITY. Where a bill of exchange has 
been deposited or pledged as security for an advance, 
the holder of the bill is “deemed to be a holder for value 
to the extent of the sum for which he has a lien” (Section 
27 (3), Bills of Exchange Act, 1882). Where the holder, 
e.g, a banker, sues upon the bill at maturity and recovers 
the amount of it, if the sum recovered is greater than 
the debt owing by the person who deposited the bill, 
he must pay over the dijSerence to that person. If the 
depositor’s title to the bill was in order, the banker can 
recover the whole amount of the bill, but if the depositors 
title was defective the banker can recover the amount 
of the bill to the extent of his lien, provided he had no 
notice of the depositor’s defective title when he took 
the bill. 

When a bill is lodgjed as security, it should be 
indorsed by the person depositing it, and a memoran- 
dum of deposit should be signed by the depositor to 
make it clear that the bill is pledged as security. When 
a banker holds a bill as security, he must present it for 
payment at maturity, and if it is dishonoured, he must 
give due notice of Ihe dishonour. 

A banker may, if necessary, sue for repayment of the 
overdi^t at any time before the maturity of the bill 
which he holds as a security. {Peacock v. Pursell (1863), 
32LJ.,CP. 266.) 

BILL BROKEl^ Bill brokers are merchants whose 
special business it is to buy and to sell bills. They buy 
thm from traders and sell many of them to bankers, 
their profit being obtained from a difference in the rates, 
the bankers buying from the brokers at one-eighth or 
one-sixteenth per cent per annum below the market 
rate. A banker, althou^ he discounts bills for his 
customers, do^ not obtain such a supply of first-class 
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bills as he can procure from the brokers, and it is to 
his advantage to buy bills in this way, because he can 
purchase just when he pleases and what he pleases. If 
he anticipates requiring a certain sum of money at a 
certain date, he may purchase bills from the brokers 
which will mature at the time he requires the funds, and 
in addition, in dealing with brokers and discount 
houses of high standing, he obtains their guarantee that 
the bills will be met at maturity. When bill brokers 
re-discount bills with bankers, instead of indorsing each 
bill they usually give a guarantee to cover all the bills. 

The use of the commercial bill having seriously 
declined, bill brokers deal largely in Treasury bills. 
Indeed, by an arrangement made in 1934 with the banks] 
brokers are now the sole tenderers for such bills and] 
furthermore, bid as a syndicate. The banks no longer 
tender each week for Treasury bills, but buy their 
supplies from the biU brokers. 

The discount market also deals in short-dated 
Government bonds, and these are now accepted by the 
banks as cover for short loans. 

Like all other merchants who deal in highly-priced 
commodities, bill brokers require a large amount of 
funds wherewith to trade; this is formed by their own 
capital (often great), loans from bankers repayable at 
call or at short notice, and in many cases, deposits 
received from the public. The business is now con- 
centrated in twelve institutions, all of which are limited 
companies. There are also two firms of running brokers 
(^.z?.). Loans to brokers are essentially short-dated, the 
maximum period being seven days. The greater part 
of the money, however, is lent on a day to day basis, 
but this does not necessarily involve a daily disturbance 
of such accommodation. Loan rates to the discount 
market are at a minimum of f per cent over deposit 
rate. 

BILL DIARY. In order that bills may not be over- 
looked, they are entered under their due dates in a 
diary. The entries in the diaiy are usually checked at 
intervals with the bill register to make sure that all bills 
have been included; the diary is also balanced periodi- 
cally with the same book. 

The diary may be divided into columns for different 
classes of bills, or, if numerous, a separate diaiy may 
be kept for each class. 

BILL IN A SET. Foreign bills are usually drawn in 
several parts, and, for safety, the parts may be trans- 
mitted by separate mails. Where a bill is drawn in that 
way it is said to be drawn in a set, and the various parts 
constitute one bill. 

The rules regarding a bill drawn in a set are dealt 
with in Section 71 of the Bills of Exchange Act, 1882, 
which is as follows— 

“(1) Where a bill is drawn in a set, each part of the 
set being numbered, and containing a reference 
to the other parts, the whole of the parts 
constitute one bill. 

“(2) Where the holder of a set indorses two or more 
parts to different persons, he is liable on every 
such part, and every indorser subsequent to 
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him is liable on the part he has himself in- 
dorsed as if the said parts were separate bills. 

“(3) Where two or more parts of a set are negotiated 
to different holders in due course, the holder 
whose title first accrues is as between such 
holders deemed the true owner of the bill; 
but nothing in this subsection shall affect the 
rights of a person who in due course accepts 
or pays the part first presented to him. 

*\4) The acceptance may be written on any part, and 
it must be written on one part only. If the 
drawee accepts more than one part, and such 
accepted parts get into the hands of different 
holders in due course, he is liable on every such 
part as if it were a separate bill. 

“(5) '^en the acceptor of a bill drawn in a set pays 
it without requiring the part bearing his 
acceptance to be delivered up to him, and 
that part at maturity is outstanding in the 
hands of a holder in due course, he is liable 
to the holder thereof, 

“(6) Subject to the preceding rules, where any one 
part of a bill drawn in a set is discharged by 
payment or otherwise, the whole bill is 
discharged.” 

Where a bill is drawn in two parts, to save time one 
may be sent at once to the drawee for acceptance. The 
other part may be negotiated and contain a reference 
that the accepted part is in the possession of a certain 
firm, as “First and in need with Messrs. Blank & Co., 
London.” If the bill is dishonoured, the agents named 
in the reference will, after it has been protested for 
non-jjayment, pay the bill for the honour of their 
principal. 

A bill of lading is usually issued in a set, and each 
one is signed by some person authorised to sign the 
same on behalf of the shipowner, but he is liable only 
for one of them. As soon as one has been presented 
and the goods delivered, the others are void. But if 
the drawee of a bill of exchange accepts more parts 
than one, he is not discharged by paying one of 
them, but is liable on eveiy such part. (See Bill of 
Lading.) 

The following is a specimen of a bill drawn in a set 
of three, though sets of three are not so often seen as 
formerly — 

(First part) Leeds, February 10, 19 . 

£ 100 . 

Sixty days after sight pay this first of exchange 
(second and third of the same tenor and date unpaid) 
to the order of John Brown, the sum of one hundred 
pounds, value received, which place to account as 
advised. 

John Jones. 

To Wm, Robinson, Esq., 

New York. 

The second part is the same as the first part, except 
that “first of exchange” becomes “second of exchange” 
and the words in the parentheses become (first and 
third of the same tenor and date unpaid). 


The third part is the same as the first and second parts 
except that “first of exchance” becomes “third of 
exchange” and the words in the parentheses are (first 
and second of the same tenor and date unpaid). 

Only one part of a set requires to be stamped. Upon 
proof of the loss or destruction of a duly stamped bill 
forming one of a set, any other bill of the set which has 
not been issued or in any manner negotiated apart from 
the lost or destroyed biU may, although unstamped, be 
admitted in evidence to prove the contents of the lost or 
destroyed bill (Section 39 of the Stamp Act, 1891). (See 
Bill of Exchange, Foreign Bill.) 

In the case of bills of lading, no part of a set requires 
to be stamped. 

BILL LEDGER. The same as Discount Ledger (^.n.). 

BILL OF EXCHANGE. A bill of exchange is defined 
by the Bills of Exchange Act, 1882, Section 3, as 
follows — 

“(1) A bill of exchange is an unconditional order in 
writing, addressed by one person to another, 
signed by the person giving it, requiring the 
person to whom it is addressed to pay on 
demand or at a fixed or determinable future 
time a sum certain in money to or to the order 
of a specified person, or to bearer. 

“(2) An instrument which does not comply with 
these conditions, or which orders any act to 
be done in addition to the payment of money, 
is not a bill of exchange. 

“(3) An order to pay out of a particular fund is not 
unconditional within the meaning of this 
Section; but an imqualified order to pay, 
coupled with (a) an indication of a particular 
fund out of which the drawee is to reimburse 
himself or a particular account to be debited 
with the amount, or (b) a statement of the 
transaction which gives rise to the bill, is 
unconditional. 

“(4) A bill is not invalid by reason — 

(a) That it is not dated; 

(b) That it does not specify the value given, 

or that any value has been given 
therefor; 

(c) That it does not specify the place where 

it is drawn or the place where it is 
payable.” 

With regard to the sum payable. Section 9 provides 
that — 

“(I) The sum payable by a bill is a sum certain 
within the meaning of this Act, although it is 
required to be paid — 

(a) With interest. 

(b) By stated instalments. 

(c) By stated instalments, with a provision 

that upon default in payment of any 
instalment the whole shall become due. 

(d) According to an indicated rate of 

exchange or according to a rate of 
exchange to be ascertained as directed 
by the bill. 
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“(2) Where the sum payable is expressed in words 
and also in figm-es, and there is a discrepancy 
between the two, the sum denoted by the 
words is the amount payable.” 

In Cohn v. Boulken (1920), 36 T.L.R. 161^ where a 
cheque had been drawn for “7680 francs (Paris),” it 
was held to be a bill of exchange, being for a sum of 
money certain or which can be made certain within 
Section 9 (1) {d)* (See above.) “The rate of exchange 
was sufficiently indicated on the face of the cheque, hi 
any event the rate of exchange was sufficiently indicated 
by the practice of banking which had been proved.” 
It was stated that the settled practice of bankers with 
cheques drawn in England on an English bank for an 
amount in French currency was to debit the drawer in 
sterling at the rate of exchange ruling on the day and 
at the hour of presentation, and to give the payee the 
equivalent in sterling. It was also held that the drawer 
cannot as between hunself and an indorsee of the cheque 
set up an oral agreement between himself and the 
original payee that the rate of exchange should be that 
ruling at the date of the cheque. (See Cheque.) Where 
a bill is drawn payable in the United Kingdom in a 
foreign currency without stipulation as to the rate of 
exchange, a tender in pa 3 nnent of notes and coin in the 
currency of the bill is not a legal tender. 

A bill may be written, printed, or typewritten. 

There is no particular form prescribed by the Act, 
but bills are nearly always drawn in the same way. The 
following are specimens of the ordinary forms of bills of 
exchange— 

Leeds, June 10, 19 ♦ 

£100 

Three months after date pay 

Stamp ^me or to my order \ 

2d. to I John Brown or order) the 

Ibearer * 

sum of one hundred pounds for value 

received. 

John Jones. 

To Thomas Smith, Esq., 

24, River Street, London. 

Leeds, June 10, 19 , 

£100 

Stamp On demand pay to John Brown 

2d. or order the sum of one hundred 

pounds for value received. 

J John Jones. 

To Wm. Robinson, Esq., 

London. 

The first record of the use of bills of exchange in 
^igland is stated to be in a sUtute of 3 Rich. II, c. 3, 
in 1379, The ori^al use of bills in this country appears 
to have been for the settlanent of debts between 
merchants in Ifergland and those in another country. 
For example, where Brown in England owed mon^ to 
Dumont in, say, France, he woSd draw a bill upon 
Hugo in that country, who happ^ied to owe him money, 


requesting Hugo to pay the money to Dumont. In this 
way Brown paid his debt to Dumont without the 
necessity of sending gold from England to France. 

It is said that bills were in common use in Venice as 
early as the thirteenth century, and that they were first 
used by the Florentines in the twelfth century. Inland 
bills were made legal in England in 1697. 

The persons whose names appear upon a bill of 
exchange are the drawer, the drawee (who by accepting 
the bill becomes the acceptor), the payee (who may also 
be the drawer), and the indorser. These persons are 
called the parties to the bill. In addition there may also 
be the name of the banker at whose office the acwptor 
makes the bill payable, but he is not one of “the parties” 
to the bill. 

The parties who are closely related, as the drawer 
and the acceptor, an indorser and the indorser im- 
mediately preceding him, are the “immediate parties.” 
The parties who are not closely related, as the drawer 
and an indorsee, are the “remote parties.” 

A bill may be an inland bill (that is, one both drawn 
and payable within the British Islands, excluding Eire, 
or drawn within the British Islands upon some person 
resident therein), or a foreign bill (that is, one drawn 
otherwise than as an inland bill). 

The holder of a bill of exchange may hold it till it is 
due and present it for payment himself; or he may 
negotiate the bill, that is, transfer it to another person; 
or he may leave it with his banker with a request that 
the bill be collected at maturity and the proceeds 
credited to his account; or he may take it to his banker, 
or to a bill broker, and after indorsing it have it dis- 
counted. By discounting a bill he receives at once the 
amount of the bill (which may not be payable by the 
acceptor for some months to come), less the amount 
charged for discounting it. The banker debits the 
amount of the bill to his bills discounted account and 
credits it, less the discount, to his customer’s current 
account (or the customer’s account may be credited 
with the full amount of the bill and debited with the 
discount), the discount passing to the credit of discount 
account, the balance of which account is periodically 
transferred to profit and loss account. 

A bill drawn payable on a contingency, such as at a 
certain period after the arrival of a ship is not valid. 

It is veiy desirable that bills and cheques should be 
written in ink and not be typewritten, as instruments 
which are typewritten are too easily altered. 

In Pitman’s BillSy Cheques and Notes eight excellent 
pieces of advice are given with respect to bills of ex- 
change. The hints are principally for traders, though 
some of them are specially applicable to bankers, but 
all of them should form part of a banker’s creed with 
regard to those instruments. They are given as 
“practical hints which may serve as warnings” — 

L Never draw or accept an accommodation bill, 
unless you are prepared to meet it whenever 
called upon. 

2, When a biE has been drawn by you, endeavour 
to secure its acceptance before negotiating it 
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3. Unless you are to be personally liable upon the 

bill, take care that any signature you place upon 
it, whether as drawer, acceptor, or indorser, 
shows clearly that you are signing in a representa- 
tive capacity. 

4. Never indorse a bill without receiving value for it. 

5. Never discount a bill for a stranger. Be sure that 

you know the person from whom you receive a 
bill and take care that he indorses it. 

6. Examine the bill carefully. 

7. If you are the holder, present the bill for acceptance, 

if it has not been accepted, and for payment at 
the proper time. If either acceptance or payment 
is refused, give notice at once to every indorser 
and to the drawer, so as to hold each and ail 
liable for payment. 

8. Upon payment of a bill take care that you get the 

document into your own possession. 

Stamp Duties— 

Ad valorem stamp duty on bills of exchange and 
promissory notes was abolished by the Finance Act of 
1961, Section 33 of which is as follows — 

“33 — (1) In the First Schedule to the Stamp Act, 
1891, after the heading ‘Bank Note’ there shall be 
inserted the following — 

£. s, d. 

Bill of Exchangeor Promissory Note 
of any kind whatsoever (except a bank 
note)^rawn, or expressed to be 
payable or actually paid, or indorsed, 
or in any manner negotiated in the 
United Kingdom .... 2 

and the headings beginning ‘Bill of Exchange payable 
on demand’ and ‘Bill of Exchange of any other kind’ 
shall be omitted. 

"(2) The duty on a bill of exchange or promissory 
note under the foregoing subsection may be 
denoted by an adhesive stamp which, where 
the bill or note is drawn or made in the United 
Kingdom, is to be cancelled by the person by 
whom the bill or note is signed before he 
delivers it out of his hands, custody or power. 
“(3) Subsection (2) of Section 38 of the said Act 
(which authorises the person to whom an 
imstamped bill of exchange payable on demand 
or at sight or on presentation for payment to 
stamp the bill) shall apply also to bills of 
exchange of every other description and as if 
for the reference to one penny there were 
substituted a reference to the amount of the 
duty under subsection (1) of this Section. 

“(4) In subsection (1) of S^tion 39 of the Finance 
Act, 1956 (under which a banker may com- 
pound for stamp duty under the heading 
beginning ‘BiU of Exchange payable on 
demand’), and in any agreement made irnder 
that section before the passing of this Act, 
references to that heading shall be read as if 
they were references to the heading in subsection 
(1) of this Section. 
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“(5) Duty under subsection (1) of this Section may 
be denoted by unappropriated stamps. 

“(6) The foregoing provisions of this Section shall 
apply to — 

(а) bills and notes drawn or made on or after 
the first day of August, nineteen hundred and 
sixty-one, and 

(б) bills and notes drawn or made outside the 
United Kingdom before that date but first 
becoming chargeable in accordance with 
Section 35 of the Stamp Act, 1891 (which 
relates to foreign bills and notes), on or after 
that date, 

and, so as to enable the Coinmissioners of In- 
land Revenue on the said date to terminate 
the supply of stamps appropriated to denote 
duty on bills of exchange and promissory notes, 
ad valorem duty at the rates in force before the 
passing of this Act on a bill of exchange or 
promissory note which, by virtue of the said 
Section 35 or Section 42 of the Finance Act, 
1933 (imder which bills may be stamped after 
the proper time), is stamped on or after the said 
date may be denoted by unappropriated 
stamps which, notwithstanding anything in 
the Stamp Act, 1891, shall be impressed 
stamps. 

“(7) Any bill of exchange or promissory note drawn 
or made before the first day of August nineteen 
hundred and sixty-one and stamped with an 
impressed stamp of sufficient amount but 
improper denomination shall be regarded as 
duly stamped. 

“(8) This Section shall be construed as one with the 
Stam|) Act, 1891.” 

Corresponding changes are made in Sections 32, 36, 
37, 38, and the First Schedule of the Stamp Act, 1891, 
and in Section 12 of the Finance Act, 1899. Section 
34 of the Stamp Act, 1891, Section 10 of the Finance 
Act, 1899, Section 10 of the Revenue Act, 1909, and 
Section 36 of the Finance Act, 1918, are repealed. 

The First Schedule to the Stamp Act, 1891, as 
amended by Section 33 of the Finance Act, 1961, is 
therefore now to be read, as far as Bills of Exchange 
and Promissory Notes are concerned, as follows — 

£ d, 

Billof Exchange or PromissoryNote 
of any kind whatsoever (except a bank 
note) — drawn, or expressed to be 
payable, or actually paid, or indorsed, 
or in any manner negotiated in the 
United Kingdom .... 2 

Exemptions 

(1) Bill or note issued by the Bank of 
England or the Bank of Ireland. 

(2) Draft or order drawn by any banker 
in the United Kingdom upon any 
other banker in the United King- 
dom, not payable to bearer or to 
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order, and used solely for ^e pur- 
pose of settling or clearing any 
account between such bankers, 

(3) Letter written by a banker in the 
United Kingdom to any other 
banker in the United Kingdom, 
directing the payment of any sum 
of money, the same not being pay- 
able to bearer or to order, and such 
letter not being sent or delivered to 
the person to whom payment is to 
be made or to any j^rson on his 
behalf. 

(4) Letter of credit granted in the 
United Kingdom, authorising drafts 
to be drawn out of the United 
Kingdom payable in the United 
Kingdom. 

(5) Draft or order drawn by the 
Paymaster-General on behalf of 
the Court of Chancery in England 
or by the Accountant-General of 
the Supreme Court of Judicature 
in Ireland. 

(6) Warrant or order for the payment of 
any annuity granted by the Nation- 
al Debt Commissioner, or for the 
payment of any dividend or interest 
on any share in the Government or 
Parliamentary stocks or funds, 

(7) Bill drawn by any person under the 
authority of the Admiralty, upon 
and payable by the Accountant- 
General of the Navy. 

(8) BiE drawn (according to a form pre- 
scribed by Her Majesty’s orders by 
any person duly authorised to draw 
the same) upon and payable out of 
any public account for any pay or 
allowance of the army or auxiliary 
forces or for any other expenditure 
connected therewith. 

(9) Draft or order drawn upon any 
banker in the United Kingdom by 
an officer of a public department of 
the State for the payment of money 
out of a public account. 

(10) Bill drawn in the United Kingdom 
for the sole purpose of renutting 
money to be placed to any account 
of public revenue. [It has been held 
that this applies only to money 
which is already public money,] 

(11) Coupon or warrant for interest 
attached to and issued with any 
security, or with an agreement or 
memorandum for the renewal or 
extension of time for payment of a 
security. 

The twopenny stamp may be either impressed or 
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adhesive. An adhesive stamp must be properly cancelled 
by the person signing the bill. (See Section 38, below) 
Any person into whose hands a bill comes before it is 
stamped must affix the proper stamp before dealing 
With the bill in any way. (See Section 35, below.) The 
ordinary impressed stamp is sufficient on cheques 
although the impressed cheque stamp is now being 
replaced by medallions. (See Medallion.) ® 

By the Finance Act, 1894, Section 40, a coupon for 
interest on a marketable security, being one of a set of 
coupons whether issued with the security or subsequently 
issued in a sheet, is exempt. ^ 

A coupon attached to a scrip certificate is not exempt. 
See also the exemptions in the article Cheque. 

The following Sections are from the Stamp Act, 1891 
(54 & 55 Viet. c. 39) as amended by Section 33 of the 
Finance Act, 1961 — 

“32. For the purposes of this Act the expression 
*biil of exchange’ includes draft, order, cheque, 
and letter of credit, and any document or 
writing (except a bank note) entitling or 
purporting to entitle any person, whether 
named therein or not, to payment by any other 
person of, or to draw upon any other person 
for, any sum of money; and the expression 
‘bill of exchange’ payable on demand in- 
cludes — 

(a) An order for the payment of any sum 

of money by a bill of exchange or 
promissory note, or for the delivery of 
any bill of exchange or promissory 
note in satisfaction of any sum of 
money, or for the payment of any sum 
of money out of any particular fund 
which may or may not be available, 
or upon any condition or contingency 
which may or may not be performed 
or happen; and 

(b) An order for the payment of any sum 

of money weekly, monthly, or at any 
other stated periods, and also an order 
for the payment by any person at any 
time after the date thereof of any sum 
of money. 

“33. (1) For the purposes of this Act the expression 
‘promissory note’ includes any document or 
writing (except a bank note) containing a 
promise to pay any sum of money. 

“(2) A note promising the payment of any sum of 
money out of any particular fund which may or 
may not be available, or upon any condition or 
contingency which may or may not be performed 
or happen, is to be deemed a promissory note 
for that sum of money. 

“35. (1) Every person into whose hands any bill of 
exchange or promissory note drawn or made 
out of the United Kingdom, comes in the 
United Kingdom before it is stamped shall, 
before he pr^ents for payment, or indorses, 
transfers, or in any manner negotiates, or pays 
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the bill or note, affix thereto a proper adhesive 
stamp or proper adhesive stamps of sufficient 
amount, and cancel every stamp so fixed 
thereto. 

“(2) Provided as follows: 

(a) If at the time when any such bill or note 
comes into the hands of any bona fide 
holder there is affixed thereto an adhesive 
stamp effectually cancelled, the stamp 
shall, so far as relates to the holder, be 
deemed to be duly cancelled, although it 
may not appear to have been affixed or 
cancelled by the proper person; 

{b) If at the time when any such bill or note 
comes into the hands of any bona fide 
holder there is aflSxed thereto an adhesive 
stamp not duly cancelled, it shall be 
competent for the holder to cancel the 
stamp as if he were the person by whom 
it was affixed, and upon his so doing the 
bill or note shall be deemed duly stamped, 
and as valid and available as if the stamp 
had been cancelled by the person by 
whom it was affixed. 

“(3) But neither of the foregoing provisos is to 
relieve any person from any feie or penalty 
incurred by him for not cancelling an adhesive 
stamp. 

*‘36. A bill of exchange or promissory note which 
purports to be drawn or made out of the United 
Kingdom is to be deemed to have been so drawn 
or made, although it may in fact have been 
drawn or made within the United Kingdom. 

“37, (1) Where a bill of exchange or promissory note 
has been written on material bearing an im- 
pressed stamp of sufficient amount but of 
improper denomination, it may be stamped 
with the proper stamp on payment of the duty, 
and a penalty of forty shillmgs if the bill or note 
be not then payable according to its tenor, or 
of ten pounds if the same be so payable. 

“(2) No bill of exchange or promissory note shall 
be stamped with an impressed stamp after the 
execution thereof. 

“38. (1) Every person who issues, indorses, transfers, 
negotiates, presents for payment, or pays any 
biU of exchange or promissory note liable to 
duty and not being duly stamped shall incur a 
fine of ten pounds, and the person who takes 
or receives from any other person any such biU 
or note either in payment or as a security, or 
by purchase or otherwise, shall not be entitled 
to recover thereon, or to make the same avail- 
able for any purpose whatever. 

“(2) Provided that if any bill of exchange is presented 
for payment unstamped, the person to whom it 
is presented may affix thereto an adhesive stamp 
of two pence (as amended by the Finance Act, 
1961, see above), and cancel the same, as if he 
had been the drawer of the biU, and may there- 
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upon pay the sum in the biU mentioned, and 
charge the duty in account against the person 
by whom the biU was drawn, or deduct the 
duty from the said sum, and the bill is, so far 
as respects the duty, to be deemed valid and 
available. [“The banker is the only person 
who can affix and cancel the stamp in the 
marmer permitted by this subsection. A cheque 
drawn on unstamped paper, to which an 
intermediate holder had affixed an adhesive 
stamp and canceUed it, was held by Huddleston, 
B., to be invalid, in Hobbs v. Cathie (6 T.L.R. 
292).” Alpe’s Z-mv of Stamp Duties, But as to 
a foreign bill see Section 35.] 

“(3) But the foregoing proviso is not to relieve any 
person from any fine or penalty incurred by 
him in relation to such biU. 

“39. When a biU of exchange is drawn in a set 
according to the custom of merchants, and one 
of the set is duly stamped, the other or others 
of the set shaU, unless issued or in some manner 
negotiated apart from the stamped biU, be 
exempt from duty; and upon proof of the loss 
or destruction of a duly stamped bill forming 
one of a set, any other bill of the set which has 
not been issued or in any manner negotiated 
apart from the lost or destroyed bill may, 
although unstamped, be admitted in evidence to 
prove the contents of the lost or destroyed bill.” 
If a receipt is placed upon a bill it requires a twopenny 
stamp (as from 1st September, 1920), but the name of a 
banker (whether accompanied by words of receipt or 
not) written in the ordinary course of his business as a 
banker upon a bill of exchange or promissory note duly 
stamped, is exempt. (See Receipt.) 

A foreign bill which is both drawn and payable 
abroad does not require to be stamped in this country 
if received by a banker merely for acceptance and return ; 
but if indorsed or negotiated in this country it must be 
stamped. See the foSowing circular which was issued 
by the Board of Inland Revenue in May, 1907 — 

“The Board of Inland Revenue, having reason to 
believe that some misapprehension exists on the subject, 
desire to call attention to the fact that bills of exchange, 
although both drawn and expressed to be payable out 
of the United Kingdom, are nevertheless chargeable 
with stamp duty if ‘actually paid, or indorsed, or in any 
manner negotiated in the United Kingdom.* (See Bill 
OF Exchange, etc., in the first Schedule to the Stamp 
Act, 1891, above.) 

“The Board further desire to call attention to Section 
38 (1) of the Act of 1891 which imposes a fine of £10 
upon every person who issues, indorses, transfers, 
negotiates, presents for payment, or pays any bill of 
exchange liable to duty and not duly stamped.** 

With regard to the stamp duty on bills of exchange 
drawn in England and negotiated in Eire, or vice versa, 
a circular of the Board of Inland Revenue in 1923 states 
that “an instrument chargeable with stamp duty in 
both countries and stamped in either country will, to 
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the extent of the duty it bears, be deemed to be stamped 
in the other country.” 

(See Bills of Exchange Act, 1882 (where a reference 
is given to the articles which include the various sections 
of the Act); Acceptance; Acceptance, General; 
Acceptance, Qualified; Acceptance for Honour; 
Acceptor, Accommodation Bill, Agent, Allonge, 
Alterations, Amount of Bill or Cheque, Answers, 
Ante-dated, Bearer, Bills for Collection, Bill in 
A Set, Cancellation of Bill of Exchange, Cheque, 
Consideration for Bill of Exchange, Date, Days 
of Grace, Delivery of Bill, Dishonour of Bill of 
Exchange, Documentary Bill, Draft, Drawee, 
Drawer, Foreign Bill, Forgery, Holder for Value, 
Holder in Due Course, Holder of Bill of Exchange, 
Inchoate Instrument, Indorsement, Indorser, In- 
land Bill, Lost Bill of Exchange, Negotiation of 
Bill of Exchange, Noting, Order, Overdue Bill, 
Part Payment, Parties to Bill of Exchange, Payee, 
Paying Banker, Payment by Bill, Payment for 
Honour, Payment of Bill, Post-dated, Presentment 
for Acceptance, Presentment for Payment, Pro- 
missory Note, Protest, Referee in Case of Need, 
Retiring a Bill, Supra Protest, Time of Payment of 
Bill, Transferor by Delivery, Uniform Law.) 

BILL OF LADING. A receipt for goods, upon 
shipment, signed by some person authorised to sign 
the same on behalf of the shipowner. The document 
states that the goods have been shipped in good order, 
and quotes the rate at which the freight is to be paid by 
the consignees. A note is usually made upon a bill of 
lading that the weight, quantity and quality of the 
cargo is unknown. The shipowner undertakes to 
deliver the goods at their destination in the same condi- 
tion as they were when he received them. 

Bills of lading are usually drawn in sets of three and, 
in addition, there are two copies. Of these “copies,” 
one is given to the master and the other is retained by 
the loading brokers. The “copies” are of no value. 
Copy bills of lading are sometimes marked “Copy— not 
negotiable” to ensure that no confusion shall arise 
between the unsigned copies and the valid parts. One 
of the three bills of lading is sent by the shipper to 
the consignee by one mail, and another is sent to him 
by another route, if possible, or by the following mail, 
and the third is retained by the shipper as evidence in 
support of a claim for insurance, in the event of the ship 
being lost, that the goods were in that ship. On the 
arrival of the ship at its destination, the consignee may, 
by handing the bill of lading to the master of the ship 
and paying all claims for freight and other charges, 
obtain possession of the goods. If the consignee wishes 
to transfer the goods to some other person, he can, by 
simply indorsing the bill of lading and delivering it to 
that person, constitute him the absolute owner of the 
goods. If such a transfer is made by the consignee in 
good faith and for value, the consignor’s right to stop 
the goods in transit is cancelled. As a bill of lading is 
not a negotiable instrument, it follows that if the person 
who transfers it has no title or a defective title to the 


goods, the person to whom it is transferred obtains no 
better title than the transferor had. Lord Justice 
Scrutton, in his book on Charterparties^ says: “Negoti- 
able is a term which perhaps strictly should be reserved 
for instruments which may give to a transferee a better 
title than that possessed by his transferor. A bill of 
lading is not negotiable in this sense, the indorsee does 
not get a better title than his assignor. The only 
case m which the indorsee gets more than the indorser 
has (whether it can be called ‘a better title’ is a nice 
question) is in the case where a previous vendor’s right 
of stoppage in transitu, valid against the indorser, is 
not available against the indorsee.” 

As to a vendor’s right of stoppage in transitu, see 
under Factors Act, Sale of Goods Act. Those Acts 
include a bill of lading imder the expression “document 
of title.” 

In the United States, the Bills of Lading Act, 1916, 
makes all bills of lading, issued by any common carrier 
for the transportation of goods in the United States 
to a place in a foreign country, if to order, fully negotia- 
able instruments. 

During the time a cargo is at sea, the bill of lading is 
the symbol of the cargo, and “the indorsement and 
delivery of the bill of lading operate as a symbolical 
delivery of the cargo.” 

A pledgee can a^feo defeat the claim of a third party 
who has seized the goods after landing if he or his 
agent still retains the bill. (Barclays Bank v. Commis- 
sioners of Inland Revenue (1963), Lloyds List Reports 
81.) 

If the consignee’s name is not inserted in the bill of 
lading, the ownership of the goods remains in the 
consignor. If a bill of lading is not drawn to “order to 
assigns” it is not assignable. 

>?^en the goods received on board are in good order 
and no adverse remarks, such as “boxes broken,” etc., 
are made upon the bill of lading, it is called a clean bill 
of lading. 

In Evans v. /. Webster and Bros. Ltd. (1928), 45 T.L.R. 
136, the plaintiff, a shipowner, shipped timber for 
which he issued a clean bill of lading held by defendants 
as indorsees. The timber was delivered short and dam- 
aged. The defendants submitted that the statement in 
the bill of lading that the proper quantity of timber had 
been shipped in good order was conclusive evidence 
against the shipowner. The plaintiff replied that the 
clean bills of lading had been issued in reliance on a 
fraudulent statement by the shipper to the master that, 
unless he signed bills of lading in that form he would 
not get clearance, and that therefore the statements in 
the bill of lading were not binding on the shipowner. 
It was held that the plaintiff was estopped from disputing 
the statement in the bill of lading. Wright, J., said, 
“a shipowner should not be allowed to say that a bill 
of lading holder could not rely on the statement in the 
bill of lading unless the information in the possession 
of the bin of lading holder contradicting the statement 
was of at least as much weight as the statement itseE 
There might possibly be cases where the holder knew 
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from independent knowledge that the bill of lading was 
inaccurate, but such cases must be rare.” 

In Brown, Jenkinson and Co. Ltd. v. Percy Dalton 
{London) Ltd., [1957] 2 All E.R. 844, the plaintiffs as 
agents for the shipowners agreed with the defendants 
for the shipment of one hundred barrels of orange juice 
f.o.b. London to Hamburg, freight to be paid by the 
defendants. The defendants stipulated that they should 
have clean on-board bills of lading. The barrels were 
in fact old and leaking, as the defendants knew and 
as the plaintiffs learned when the barrels were brought 
to the dock. At the request of the defendants the plain- 
tiffs agreed to issue and did issue bills of lading des- 
cribing the goods as “in apparent good order and 
condition,” the defendants agreeing to indemnify the 
shipowners against all losses or damage arising from 
the issue of clean bills of lading. Owing to the condition 
of the barrels a considerable quantity of the orange 
juice leaked away before they were delivered to the 
ultimate purchasers. The shipowners having paid the 
amount of the loss so arising assigned to the plaintiffs 
their rights under the agreement of indemnity. The 
plaintiffs, when they issued clean bills of lading, knew 
that bankers would not ordinarily advance money 
against bills of lading unless the bills were clean bills of 
lading, but the plaintiffs had not contemplated that 
anyone should be defrauded by the issue of these bills 
of lading and did not know what was intended to be 
done wiSi the bills of lading by any purchasers of the 
goods from the defendants. 

It was held that the Court would not enforce the 
defendants’ promise to indemnify the shipowners, 
since the promise arose out of a transaction which 
contained all the elements of the tort of deceit and was 
thus given for an unlawful consideration, viz., the plain- 
tiffs’ making at the request of the defendants a false 
representation, which they both knew to be false but 
on which they intended that others should act; and the 
fact that the plaintiffs did not contemplate that anyone 
would be defrauded did not render the agreement 
enforceable by them. 

Morris, L. L, in his judgment said “the practice of 
giving indemnities on the issuing of clean bilht of lading 
is not uncommon . . . there may perhaps be some 
circumstances in which indemnities canproperly begiven. 
Thus, if a shipowner thinks that he has detected some 
faulty condition in regard to goods to be taken on 
board, he may be assured by the shipper that he is 
entirely mistaken; if he is so persuaded by the shipper, 
it noay be that he could honestly issue a clean bill of 
lading while taking an indemnity in case it was later 
shown that there had, in fact, been some faulty 
condition. Each case must depend on its circumstances.” 

The issue of clean bills of lading where claused bills 
of lading should rightfully be issued is clearly wrong 
where the damage to the goods is serious, and if an 
indemnity is given in these circumstances and clean 
biUs of lading are issued, there is a risk that innocent 
third parties will act in reliance on the clean bills of 
lading to their detriment. 
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It is the general policy of the Clearing Bankers not 
to give an indemnity of the character indicated above. 
It is to be noted that by tendering a bill of exchange 
with accompanying documents the banker does not 
warrant that such documents (e.g. a bill of lading) are 
genuine {Guaranty Trust Company v. Hannay, [1918] 
2 K.B. 623). 

As alrea% stated, the master of the ship delivers the 
goods to the person who presents the bill of lading, but 
if it should happen that two different purchasers have 
each received one of the bills of lading, the master is 
not liable if he delivers the goods to the purchaser who 
comes first with a bill of lading, provided, of course, he 
acts in good faith and has no notice of the conflicting 
claims. From an examination of a bill of lading it 
will be noticed that the master or purser affirms to 
two (or three, as the case may be) bills of lading, “one 
of which bills being accomplished the others to stand 
void.” It is therefore necessary, in order to have a com- 
plete security, that all the bills of lading should be held. 

In addition to holding all the bills of lading, a “stop- 
order” upon the goods may be lodged by the person 
about to make an advance upon them. 

As to the three parts of a bill of lading Earl Cairns 
said in Glyn, Mills, Currie & Co. v. East and West 
India Dock Co. (1882), 7 App. Cas. 591 : “All that any 
person who advances money upon a bill of lading will 
have to do, if he sees, as he will see on the face of the 
bill of lading, that it has been signed in more parts than 
one, win be to require that all the parts are brought in — 
that is to say, that all the title deeds are brought in. I 
know that that is the practice with regard to other title 
deeds, and it strikes me with some surprise that any 
one would advance money upon a bill of lading without 
taking that course of requiring the delivery up of all the 
parts. If the person advancing the money does not 
choose to do that, another course which he may take 
is to be vigilant and on the alert, and to take care that 
he is on the spot at the first arrival of the ship in the 
dock. If those who advance money on bills of lading do 
not adopt one or other of those courses, it appears to 
me that if they suffer, they suffer in consequence of 
their own act.” 

A banker who advances against wool (for example) 
which has been imported from abroad, may adopt the 
following course — ^he may take up the bills of lading 
and instruct the shippers to send the wool by rail to his 
order. He may then direct the railway board to 
deliver it to the combers, on his behalf, who will 
ascertain and advise the banker as to the various 
qualities and quantities “tops,” “middles,” “bottoms,” 
etc., so that he may see what it will realise at present 
quotations. When the customer sells the wool, the 
banker then orders it to be delivered in accordance with 
the customer’s instructions against payment of the 
purchase price. 

By Section 19 (3), Sale of Goods Act, 1893 : “Where 
the seller of goods draws on the buyer for the price, and 
transmits the bill of exchange and the bill of lading to 
the buyer together to secure acceptance or payment of 
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the bill of exchange, the buyer is bound to return the 
bill of lading if he does not honour the bill of exchange, 
and if he wrongfully retains the bill of lading, the 
property in the goods does not pass to him.’* 

Instead of sending bills of lading direct to the 
consignee, the consignor may draw a bill of exchange 
upon the consignee for the value of the goods dispatched 
and attach the bills of lading to the bill. Those docu- 
ments may then be sent by the consignor’s bankers to 
their correspondents in the town where the consignee 
lives, vwth a request to present the bill to the consignee 
for acceptance; and instructions are often given that 
the bills of lading may be handed to the consignee upon 
his accepting the bill. The consignee can then obtain 
the goods, sell them and be in a position to meet his 
acceptance at maturity. 

Frequently the consignor draws a bill upon the 
consignee and discounts it as his bankers, pledging the 
indorsed bills of lading as security, and the barter has 
to send forward the biU to his correspondents to obtain 
the drawee’s acceptance (see Documentary Bill); or 
the consignor may, under instructions, draw upon the 
consignee’s banker, the bills of lading being attached 
to the bill of exchange. 

When bills of lading are given as security, a memoran- 
dum of deposit, or letter of lien (stamped 6d.) is taken, 
which provides that, in default of pa)nment, the banker 
may sell the goods represented by die bills. In some 
cases, where an advance has been made upon bills of 
lading, the bills are handed to the borrower upon his 
signing a trust receipt. (See Trust Letter or Receipt.) 

Where a bill of lading is taken as security containing 
such a clause as “all conditions of every character as 
per Charter Party” (see below), the lender should 
ascertain what are the conditions in the Charter Party, 
as that document may reserve to the owners of the 
vessel the right of lien upon the cargo for payment of 
freight, demurrage and other charges. 

A bill of lading pledged as security should be 
indorsed either in blank or to the banker, and be 
deposited, as stated above, under a letter of lien or 
hypothecation. To avoid any liabilities that may attach 
to an indorser of the bill with respect to the goods, it is 
preferable for the banker to take it indorsed in blank. 
It has, however, been held by the House of Lords that, 
where a bill of lading is indorsed and pledged by way of 
security, a banker indorsee is not subject to the same 
liabilities in respect of the goods as a person to whom a 
bill of lading is indorsed upon a sale of the goods {Sewell 
v. Burdick (1884), 10 App. Cas. 74). But if the banker 
claims the goods in order to realise his security, he is 
then liable for the freight, warehouse charges, and all 
charges payable in accordance with the terms of the 
bill of lading. When the banker indorses and delivers 
the bill to a holder for value the banker’s liability under 
the biU then ceases. 

When a banker has claimed and received deliveiy of 
the ^oqds, the addition of the words “without recourse” 
to ms indorsement does not relieve him from liability 
under the bill of lading. 
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Where a transfer of a bill of lading takes place, upon 
a sale of the goods, Section 1 of the Bills of Lading Act, 
1855, enacts — 

“Every consignee of goods named in a bill of lading, 
and eveiy indorsee of a bill of lading to whom the 
property in the goods therein mentioned shall pass, 
upon or by reason of such consignment or indorsement, 
shall have transferred to and vested in him all rights of 
suit, and be subject to the same liabilities in respect of 
such goods as if the contract contained in the bill of 
lading had been made with hinoiself.” 

Where a banker, by instructions of a customer, 
accepts a bih drawn by a client of that customer against 
bills of lading, the banker will not be liable if the bills 
of lading should afterwards prove to be forgeries. 

Along with the bill of lading there should be the 
insurance policy (see Marine Insurance Policy), and 
the detailed description of the goods in the policy 
should agree with that in the bill of lading. 

A “Port Bill of Ladmg” is one which is signed by an 
authorised person after the goods have been received 
by that person at the port of shipment. 

A “Through Bill of Lading” is one which provides 
(or ought to provide) for the continuous responsibility 
of several railway and shipping undertakings companies 
from one place to another. There should be attached 
to a through bill of lading a certificate by the railway 
authority stating that the authority’s agent who signs 
the bill of lading is authorised to sign and verifying his 
signature. 

A “Custody Bill of Lading” is a form created by the 
Bill of Lading Conference Committee in connection 
with the cotton trade, as announced in a circular dated 
6th January, 1909. “This Bill of Lading may be issued 
after proper delivery of the cotton, but before arrival of 
the vessel in port.” Within three weeks from its date 
a master’s (or agent’s) receipt is to be furnished proving 
the actual shipment of the cotton. A custody bill of 
lading is to be clearly marked as such, to distinguish 
it from a “Port Bill of Lading.” It can be issued only by 
shipowners or loading agents who have signed a letter 
of agreement with the Conference Committee. {Journal 
of the Institute of Bankers^ February, 1909.) 

A “Straight Bill of Lading” is an American term for 
“a bill in which it is stated that the goods are consigned 
or destined to a specified person.” “A bill in which it 
is stated that the goods are consigned or destined to the 
order of any person named in such bill is an order bill.” 
The Journal of the Institute of Bankers ^ May, 1920, 
points out that a straight bill of lading is not a document 
which can aiford proper security to a banker or other 
person advancing money against it, 

A “Berth Bill of Lading” is the term used to distin- 
guish a bill of lading issued by a liner, or by a vessel 
trading imder liner conditions, from a bill of lading 
issued by a vessel canying cargo under a charter party. 

At the International <5)nference on Maritime I^w, 
held in Brussels in October, 1922, recommendations 
were made for the unification of certain Rules relating 
to bills of lading. At another meeting, in 1923, the 
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Rules were amended. The Rules as so amended are set 
out, with modifications, in the Schedule to the Carriage 
of Goods by Sea Act, 1924, and by that Act given the 
force of law with a view to establishing the liabilities, 
rights, and immunities attaching to carriers under bills 
of lading. 

The Act applies to carriage of goods by sea from any 
port in Great Britain or Northern Ireland to any other 
port, whether in or outside Great Britain or Northern 
Ireland. By Section 3 “Every bill of lading or similar 
document of title, issued in Great Britain or Northern 
Ireland, which contains or is evidence of any contract 
to which the Rules apply shall contain an express 
statement that it is to have effect subject to the provisions 
of the said Rules as applied by this Act.” 

The Rules provide, Eimong other things, that after 
receiving the goods into his charge the carrier, or the 
master or agent of the carrier shall, on demand of the 
shipper, issue to the shipper a bill of lading showing-- 

(n) The leading marks necessary for identification of 
the goods; 

{]}) Either the number of packages or pieces, or the 
quantity, or weight, as the case may be, as 
furnished in writing by the shipper; 

(c) The apparent order and condition of the goods. 
Such a bill of lading shall be prima fade evidence of the 
receipt by the carrier of the goods. 

After the goods are loaded the bill of lading to be 
issued by the carrier shall, if the shipper so demands, 
be a “shipped” bill of lading, provided that if the 
shipper shall have previously taken up any document 
of title to such goods, he shall surrender the same as 
against the issue of the “shipped” bill of lading, but 
at the option of the carrier such document of title may 
be noted at the port of shipment by the carrier with the 
name of the ship and the date of shipment, and when 
so noted it shall be deemed to constitute a “shipped” 
bill of lading. 

The provisions of the Rules shall not be applicable 
to charter parties, but if bills of lading are issued in 
the case of a ship imder a charter party they shall 
comply with the terms of the Rules. Nothing in the 
Rules shall be held to prevent the insertion in a bill of 
lading of any lawful provision regarding general 
average. 

Any agreement in a contract of carriage relieving 
the carrier from liability under the Rules shall be null 
and void; but where goods are to be carried from a port 
in Great Britain or Northern Ireland to any other port 
in Great Britain or Northern Ireland or to a port in the 
Irish Free State a special agreement may be entered into 
as to the liability and rights of the carrier, provided 
that no bill of lading is issued and that the terms agreed 
are embodied in a non-negotiable receipt. (Section 4 
of the Act and Article VI of the Schedule.) 

A carrier shall not be liable for any loss exceeding 
£100 per package or imit, unless the nature and value 
of such goods have been declared by the shipper and 
inserted in the bill of lading. 

The “Caspiana Clause” was inserted in bills of lading 
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to cover shipowners from Mr. Justice McNair’s 
decision in G. if. Renton & Co, Ltd, v. Palmyra Trading 
Corporation of Panama, [1955] 3 W.L.R. 535, where 
owing to strikes in the ports of London and Hull, 
cargoes destined according to the bill of lading for these 
ports were taken on to Hamburg and unloaded there, 
the shipowners leaving it to the cargo-owners to bring 
the goods from Hamburg to the United Kingdom at 
their own expense. The bill of lading provided for 
discharge at other ports in the events of the contract 
ports being closed by strike, but the strike clause was 
held inconsistent with, and repugnant to, the main 
purpose of the contract. The decision was reversed in 
the Court of Appeal, the reversal being confirmed in 
the House of Lords. 

Stamp duty on bills of lading was abolished by the 
Finance Act, 1949. 

(See Charter Party, Mate’s Receipt.) 

BILL OF SALE. An assignment of personal chattels 
as security for a debt. Personal chattels include goods, 
furniture, and other articles capable of complete transfer 
by delivery. Trade machinery is deemed to be personal 
chattels. (See definition, as given m Bills of Sale Act, 
1878, of “personal chattels” under Chattels.) Bills of 
sale are very rarely taken by bankers as security. 

A bill of sale may be absolute, or conditional by way 
of mortgage, the former evidencing an out and out 
transfer. 

The registration of a bill of sale by a debtor should 
act as a danger signal to a banker. 

Section 4 of the Bills of Sale Act, 1878, interprets the 
meaning of bill of sale as follows — 

“The expression ‘bill of sale’ shall include bills of 
sale, assignments, transfers, declarations of trust without 
transfer, inventories of goods with receipt thereto 
attached, or receipts for purchase moneys of goods, 
and other assurances of personal chattels, and also 
powers of attorney, authorities, or licences to take 
possession of personal chattels as security for any debt, 
and also any agreement, whether intended or not to be 
followed by the execution of any other instrument, by 
which a right in equity to any personal chattels, or to 
any charge or security thereon, shall be conferred, but 
shall not include the following documents; that is to 
say, assignments for the benefit of the creditors of the 
person making or giving the same, marriage settlements, 
transfers, or assignments of any ship or vessel, or any 
share thereof, transfers of goods in the ordinary course 
of business of any trade or calling, bills of sale of goods 
in foreign parts or at sea, bills of lading, India warrants, 
warehouse-keepers’ certificates, warrants or orders for 
the delivery of goods, or any other documents used in 
the ordinary course of business as proof of the posses- 
sion or control of goods, or authorising or purporting 
to authorise, either by indorsement or by delivery, the 
possessor of such document to transfer or receive goods 
thereby represented.” 

The Bills of Sale Act does not apply to any debentures 
issued by any mortgage, loan or other incorporated 
company, and secured upon the capital stock or goods, 



DICTIONARV OF BANKING 


BIL] 

chattels, and effects of such company (Section 17 of 
Bills of Sale Act (1878) Amendment Act, 1882). By 
the Companies Act, 1948, Section 95, a mortgage or 
charge, by a company, created or evidenced by an 
instrument which, if executed by an individual would 
require registration as a bill of sale, must be registered 
with the registrar of companies. (See Registration of 
Charges.) A society incorporated under the Industrial 
and Provident Societies Act, 1893, is not an incorporated 
company within the exceptions in Section 17 of the Bills 
of Sale Act, 1882. (See the case under Industrial and 
Provident Societies.) 

As to the avoidance of a general assignment of book 
debts unless registered as if it were a bill of sale, see 
Section 43, Bankruptcy Act, 1914, under Debts, 
Assignment of. 

A bill of sale given by way of security for the payment 
of money by the grantor must be in accordance with 
the form given in the Schedule to the Bills of Sale Act 
(1878) Amendment Act, 1882. The following is the 
form given in that Schedule — 

“This Indenture made the day of , 

between A B of of the one part and C D 

of of the other part, witnesseth that in 

consideration of the sum of £ now paid to 

A B by C D, the receipt of which the said A B hereby 
acknowledges [or whatever else the consideration may 
be], he the said A B doth hereby assign unto C D, his 
executors, administrators, and assigns, all and sin^ar 
the several chattels and things specifically described in 
the Schedule hereto annexed by way of security for the 
payment of the sum of , and interest thereon at 
the rate of per cent per annum [or whatever 

else may be the rate]. And the said A B doth further 
agree and declare that he will duly pay to the said C D 
the principal sum aforesaid, together with the interest 
then due, by equal payments of £ on 

the day of [or whatever else may be the 

stipulated times or time of payment]. And the said 
A B doth also agree with the said C D that he will [here 
insert terms as to insurance, payment of rent, or other- 
wise, which the parties may agree to for the maintenance 
or defeasance of the security]. 

Provided always, that the chattels hereby assigned 
shall not be liable to seizure or to be taken possession 
of by the said C D for any cause other than those speci- 
fied in Section 7 of the Bills of Sale Act (1878) Amend- 
ment Act, 1882, 

In witness whereof the said A B hath hereunto set 
his hand and seal the day and year first above written. 

AB 

Signed and sealed by the said A B in 
the presence of me, E F 

[Add witness’s name, address, and d^cription 
(which must be in the witness’s own handwriting.]” 
'pie schedule must specifically describe the chattels 
which are asstoed. It has been held, in the case of a 
bfil sale void because it was not drawn in accordance 
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with the legal form, that the covenant in the bill to pay 
principal and interest was also void. 

A bill of sale given in consideration of any sum under 
£30 shall be void (Section 12 of the above Act). 

From the above form of bill of sale it will be seen 
that the amount which it is to secure must be a specified 
sum, and not, for example, a fluctuating balance. 

A bill of sale must be registered at the Central Office 
of the Supreme Court within seven clear days after its 
execution; and requires re-registration once at least 
every five years. An assignment of a registered bill of 
sale does not require registration. Any person is 
entitled to search the register on payment of a fee of 
one shilling. 

Documents void as unregistered conditional bills of 
sale, that is bills of sale given as security and not out 
and out assignments, usually are also not in the 
required form. An example would be a simple docu- 
ment purporting to create a mortgage of goods. This 
would be void for two reasons : it is not in the required 
form; it is not registered. Of course, only bills in the 
stipulated form may be registered. Certain specific 
documents have been held to be outside the scope of 
the Act (e.g. North Western Bank v. Poynter^ [1895] 
A.C. 56). 

The grantee of a bill of sale may seize the chattels 
thereby assigned if the grantor makes default in payment 
of the sums secured by the instrument, or becomes 
bankrupt, or suffers any of the goods to be distrained for 
rent, rates, or taxes, or fraudulently removes any of the 
goods, or fails, without reasonable excuse, to produce 
to the grantee his last receipts for rent, rates and taxes, 
or if execution has been levied against the grantor’s 
goods under any judgment at law (Section 7, Bills of 
Sale Act (1878), Amendment Act, 1882). 

If two bills of sale are given upon the same property, 
priority is decided according to the order of the date of 
their registration. 

A bill of sale by way of gift is void if the grantor 
becomes bankrupt within two years after the date, or at 
any time within ten years unless the claimants can prove 
that the grantor was solvent at the time he made the 
settlement. (See Settlements— Settlor Bankrupt.) 

The Stamp Act, 1891, says — 

Bill of Sale— 

Absolute. See Conveyance ON Sale. 

By way of security. See Mortgage, etc. 

And see Section 41, as follows — 

“A bill of sale is not to be registered under any Act 

for the time being in force relating to the registration 

of bills of sale unless the original, duly stamped, is 

produced to the proper officer.” 

BILL OF SALE, SFffP. A registered shifj, or a share 
therein, is transferred to a purchaser by a bill of sale in 
the prescribed form as required by the Merchant Ship- 
ping Act, 1894. (See Ship.) 

BILL REGISTER. The register contains a complete 
list of all bills which have been discounted. The 
following particulars are usually entered: Date when 
discounted and for whom, the drawer’s and acceptor’s 
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names and place where domiciled, the date and amount 
of the bill, its currency and the date on which it is due. 
A column is also provided to show when the bill was 
remitted, and another to give the rate and amount 
of discount charged. Each entry in the register is 
usually numbered consecutively and the number written 
upon the bill. From the total of the bills so entered is 
deducted every night the amount of the bills which have 
matured during the day and the difference is the present 
amount under discount by the bank. 

BILLS DISCOUNTED ACCOUNT. Bills of ex- 
change which are discounted by a banker are debited 
to this account and credited to the customer’s account, 
less the discount, the discount being passed into discount 
account. In some banks it is customary for branches 
to remit all bills to the head office, but if they are left 
at the branch they remain in bills discounted accoimt 
until near maturity, when they are remitted for collec- 
tion to the bank at which they are accepted payable. 

BILLS DISCOUNTED BOOK. A list of aU bills 
discounted is kept in this book and full particulars of 
each bill are given, e.g. date when discounted and for 
whom, the drawer’s and acceptor’s names, where and 
when payable, the amount, the currency and the amount 
of discount received. In some banks the book is called 
the bill register. (See Bill Register.) 

BILLS DISCOUNTED LEDGER. (See Discount 
Ledger.) 

BILLS FOR COLLECTION. Bills left for coUection 
(or “short bills,” as they are sometimes called, a term 
which originated in the custom of entering the bills in 
the customer’s account in a column “short” of the cash 
column) are biUs which a customer leaves with his 
banker to be collected at maturity and of which the 
proceeds are to be credited to his accoimt. Such bills 
may be entered to the credit of an account kept for 
bills received for collection and to the debit of a contra 
account, so that a proper record may be preserved. 
Bills for collection are also received from other bankers, 
frequently a day or two before maturity. 

Where bills are paid to credit of an account and are 
neither discounted nor drawn against, the bills remain 
the property of the customer, ff the account becomes 
overdrawn, the banker has a lien upon them to that 
extent. If the bills are discounted, they become the 
absolute property of the banker. 

Bills left for collection, even if indorsed to the banker, 
do not form part of his assets, and if the banker becomes 
bankrupt the owner may, subject to any lien of the 
banker, recover the bills. 

When bills sent by correspondents for collection are 
accompanied by instructions, such as, “Deliver docu- 
ments against payment,” “Incur no expense,” “If 
unpaid do not protest,” the instructions must be care- 
fully attended to. Bankers usually keep a separate bill 
book in which particulars of bills for collection are 
entered. (See Bills for Collection Book.) 

When a bill is sent out for collection, many bankers 
place the word “received” upon the back of the bill 
as a safeguard against the loss of the bill. A receipt by 


a banker upon a bill is exempt from stamp duty, but a 
receipt upon a bill by any other person is subject to the 
duty of twopence (see Receipt). A banker collecting 
a bill of exchange other than a cheque has no statutory 
protection against conversion. (See Bill of Exchange.) 

BILLS FOR COLLECTION BOOK. BiUs which 
are left with a banker for collection (as distinguished 
from those which are discounted) are entered in this 
book, and all essential particulars of each bill should 
be given, e.g. date received and from whom, the 
drawer’s and acceptor’s names, where payable, the 
currency, the amount, when due, and when remitted. 

BILLS OF EXCHANGE ACT, 1882 (45 & 46 ViCT. 
c. 61). An Act to codify the law relating to bills of 
exchange, cheques, and promissory notes (August 18, 
1882). 

“Be it enacted by the Queen’s most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows — 

Part I 
Preuminary 

“1. This Act may be cited as the Bills of Exchange 
Act, 1882. 

“2. In this Act, unless the context otherwise 
requires — 

‘Acceptance’ means an acceptance completed by 
delivery or notification. 

‘Action’ includes counterclaim and set-off. 

‘Banker’ includes a body of persons whether incor- 
porated or not who carry on the business of 
banking. 

‘Bankrupt’ includes any person whose estate is vested 
in a trustee or assignee under the law for the 
time being in force relating to bankruptcy. 

‘Bearer’ means the person in possession of a bill or 
note which is payable to bearer. 

‘Bill’ means bill of exchange, and ‘note’ means 
promissory note. 

‘Delivery’ means transfer of possession, actual or 
constructive, from one person to another. 

‘Holder’ means the payee or indorsee of a bill or 
note who is in possession of it, or the bearer 
thereof. 

‘Indorsement’ means an indorsement completed by 
delivery. 

‘Issue’ means the first delivery of a bill or note, 
complete in form to a person who takes it as 
a holder. 

‘Person’ includes a body of persons whether incor- 
porated or not. 

‘Value’ means valuable consideration. 

‘Written’ includes printed, and ‘writing’ includes 
print,” 

The following sections have a special reference to 
the Act itself— 

“92. Where, by this Act, the time limited for doing 
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any act or thing is less than three days, in reckoning 
time, non-business days are excluded. 

‘Non-business days’ for the purposes of this Act 
mean — 

(fl) Sunday, Good Friday, Christmas Day; 

(b) A bank holiday under the Bank Holidays Act, 

1871, or Acts amending it; 

(c) A day appointed by Royal proclamation as a 

public fast or thanksgiving day. 

Any other day is a business day. 

“97. (1) The rules in bankruptcy relating to bills of 
exchange, promissory notes, and cheques, 
shall continue to apply thereto notwithstanding 
anything in this Act contained. 

“(2) The rules of common law, including the law 
merchant, save in so far as they are inconsistent 
with the express provisions of this Act, shall 
continue to apply to bills of exchange, 
promissory notes, and cheques. 

“(3) Nothing in this Act or in any repeal effected 
thereby shall affect — 

“(£r) The provisions of the Stamp Act, 1870, 
or Acts amending it or any law or enact- 
ment for the time being in force relating 
to the revenue, 

“(Z>) The provisions of the Companies Act, 
1862, or Acts amending it, or any Act 
relating to joint stock baScs or companies ; 
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“(c) The provisions of any Act relating to or 
confi rm ing the privileges of the Bank of 
England or the Bank of Ireland respec- 
tively; 

The validity of any usage relating to 
dividend warrants, or the indorsements 
thereof. 

“98. Nothing in this Act or in any repeal effected 
thereby shall extend or restrict, or in any way alter or 
affect the law and practice in Scotland in regard to 
summary diligence. 

“99. Where any Act or document refers to any 
enactment repealed by this Act, the Act or document 
shall be construed, and shall operate, as if it referred to 
the corresponding provisions of this Act. 

“100. In any judicial proceeding in Scotland, any 
fact relating to a bill of exchange, bank cheque, or 
promissory note, which is relevant to any question of 
liability thereon, may be proved by parol evidence: 
Provided that this enactment shall not in any way 
affect the existing law and practice whereby the party 
who is, according to the tenor of any bill of exchange, 
bank cheque, or promissory note, debtor to the holder 
in the amount thereof, may be required, as a condition 
of obtaining a sist of diligence, or suspension of a 
charge, or threatened charge, to make such consign- 
ation, or to find such caution as the Court or judge 
before whom the cause is depending may require. 


Section. 

1. Short title . 

2. Interpretation of terms 


Part I 
Preliminary 


See above. 
„ above. 


Part II 


Bills of Exchange 


Form and Interpretation 


3. Bill of exchange defined 

4. Inland and foreign bills 


5. Effect where different parties to the bill are the same person 


6. Address to drawee 

7. Certainty required as to payee 

8. What bills are negotiable 


9. Sum payable 

10. Bill payable on demand 

11. Bill payable at a future time . 

12. Omission of date in bill payable after date 

13. Ante-dating and post-dating . 

14. Computation of time of payment . 

15. Case of need 

16. Optional stipulations by drawer or indorser 

17. Definition and requisites of acceptance . 

18. Time for acceptance .... 


fs.s. (1), (2) 
.{s.s.(3) 
ls.s.(4),(5) 
fs.s.(l),(2) 
•ls.s.(3) 


See Bill of Exchange, 

„ Inland Bill and Foreign Bill. 

[ „ Drawer. 

[ „ Drawee. 

„ Drawee. 

„ Payee. 

„ Negotiation of Bill of Exchange. 
„ Bearer. 

„ Order. 

„ Bill of Exchange. 

„ Interest on Bill. 

„ Time of Payment of Bill, 
do. 

„ Date. 

,, do. 

„ Time of Payment of Bill, 

„ Referee in Case of Need. 

„ Drawer. 

„ Acceptance. 

„ do. 
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19. General and qualified acceptances . 

20. Inchoate instruments . 

21. Delivery 


„ Acceptance, General. 
„ do. Qualified. 
„ Inchoate Instrument. 

„ Delivery of Bill. 


22 . 

23. 

24. 

25. 

26. 


Capacity and Authority of Forties 


Capacity of parties 

Signature essential to liability ... 
Forged or unauthorised signature ... 

Procuration signatures 

Person signing as agent or in representative capacity 


See Parties to Bill of Exchange. 
5 , do. 

„ Forgery. 

„ Agent. 

» do. 


The Consideration for a Bill 


27. Value and holder for value . 

28. Accommodation bill or party 

29. Holder in due course . 

30. Presumption of value and good faith 


rs.s. (1) 
ls.s. (2), (3) 


See Consideration for Bill of Ex- 
change. 

„ Holder for Value. 

„ Accommodation Bill. 

„ Holder in Due Course. 

.. do. 


Negotiation of Bills 

31. Negotiation of bill 

32. Requisites of a valid indorsement 

33. Conditional indorsement 

34. Indorsement in blank and special indorsement 

35. Restrictive indorsement 

36. Negotiation of overdue or dishonoured bill . 

37. Negotiation of bill to party already liable thereon . 

38. Rights of the holder 


See 


» 

>9 


99 

» 

99 


Negotiation of Bill of Exchange. 
Indorsement. 
do. 
do. 
do. 

Negotiation of Bill of Exchange. 
do. 

Holder in Due Course. 


General Duties of the Holder 


39. When presentment for acceptance is necessary. 

40. Time for presenting bill payable after sight .... 

41. Rules as to presentment for acceptance, and excuses for non- 

presentment 

42. Non-acceptance 

43. Dishonour by non-acceptance and its consequences . 

44. Duties as to qualified acceptances 

45. Rules as to presentment for payment 

46. Excuses for delay or non-presentment for payment . 

47. Dishonour by non-payment 

48. Notice of dishonour and effect of non-notice .... 

49. Rules as to notice of dishonour 

50. Excuses for non-notice and delay 

51. Noting or protest of bill 

52. Duties of holder as regards drawee or acceptor 


See 


99 


Presentment for Acceptance. 
do. 


99 


99 


99 


99 


do. 

Dishonour of Bill of Exchange. 
do. 

Acceptance, Qualified. 

Presentment for Payment. 
do. 

Dishonour of Bill of Exchange. 
do. 
do. 
do. 

Protest. 

Presentment for Payment. 


Liabilities of Parties 

53. Funds in hands of drawee 

54. Liability of acceptor 

55. Liability of drawer or indorser .... ^ 2 ) 

56. Stranger signing bill liable as indorser .... 

57. Measure of damages against parties to dishonoured bill . 

58. Transferor by delivery and transferee 

8— (B.1535) 


See Drawee. 

„ Acceptance. 

„ Drav^^r. 

„ Indorser. 

„ do. 

„ Dishonour of Bill of Exchange. 
„ Transferor by Delivery. 
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Discharge of Bill 

59. Payment in due course 

60. Banker paying demand draft whereon indorsement is forged 

61. Acceptor, the holder at maturity 

62. Express waiver or renunciation 

63. Cancellation 

64. Alteration of bill 


See Payment of Bill. 

» do. 

do. 

do. 

„ Cancellation OF Bill OF Exchange. 

„ Alterations. 


Acceptance and Payment for Honour 

65. Acceptance for honour supra protest See Acceptance for Honour. 

66. Liability of acceptor for honour do. 

67. Presentment to acceptor for honour Presentment for Payment, 

68. Payment for honour supra protest Payment for Honour. 


Lost Instruments 


69. Holder’s right to duplicate of lost bill 

70. Action on lost bill 


See Lost Bill of Exchange. 
„ do. 


Bill in a Set 

71, Rules as to sets See Bill in a Set. 


Conflict of Laws 


72. Rules where laws conflict 


See Foreign Bill. 


Part III 

Cheques on a Banker 


73. Cheque defined .... 

74. Presentment of cheque for payment 

75. Revocation of banker’s authority . 


Crossed Cheques 


76. General and special crossings defined . . . , 

77. Crossing by drawer or after issue 

78. Crossing a material part of cheque 

79. Duties of banker as to crossed cheques .... 

80. Protection to bankers and drawer where cheque is crossed 

81. Effect of “not negotiable” crossing on holder . 

82. Repealed 


Part IV 

Promissory Notes 


83. Promissory note defined 

84. Delivery necessary 

85. Joint and several notes . 

86. Note payable on demand 

87. Presentment of note for payment 

88. Liability of maker 

89. Application of Part II to notes. 


Part V 

Sufplementary 


90. Good faith 

91. Signature by agent 

92. Computation of time . 

93. When noting equivalent to protests 

94. Protest when notary not accessible. 


See Cheque. 

„ Presentment for Payment. 
„ Payment of Cheque. 


See Crossed Cheque. 

„ do. 

„ do. 

„ do. 

„ do. 

„ do. 

„ Cheques Act, 1957 (Section 4). 


See Promissory Note. 

„ do. 

„ do. 

„ Presentment for Payment. 
„ do. 

„ Promissory Note, 

„ do. 


See Good Faith. 

„ Agent. 

„ Time of Payment Bill. 
„ Protest. 

» do. 
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95. Dividend warrants may be crossed Crossed Cheque 

96. (Repealed by Statute Law Revision Act, 1898, 61 & 62 Viet. c. 22.) 

97. Savings above. 

98. Saving of summary diligence in Scotland . . . . „ above. 

99. Construction with other Acts, etc above. 

lOO. Parol evidence allowed in certain judicial proceedings in Scotland „ above. 

Schedule 1. Form of protest „ Protest. 


“This section shall not apply to any case where the 
bill of exchange, bank cheque, or promissory note has 
undergone the sesennial prescription.” 

All the other Sections of the Act will be found in the 
articles to which they refer. (See pp. 100-3.) 

BELLS OF EXCHANGE (TIME OF NOTING) 
ACT, 1917 (7 & 8 Geo. V, c. 48). An Act to amend the 
Bills of Exchange Act, 1882, with respect to the time 
for noting bills. (November 8, 1917.) 

“Be it enacted by the King’s most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the 
same, as follows — 

Time of Notings 

“1. In subsection 4 of Section 51 of the Bills of 
Exchange Act, 1882 (which relates to the time of noting 
a dishonoured bill), the words ‘it must be noted on the 
day of its dishonour’ shall be repealed, and the following 
words shall be substituted therefor, namely, ‘it may be 
noted on the day of its dishonour and must be noted 
not later than the next succeeding business day.’ 

Short Title and Construction, 

“2. This Act may be cited as the Bills of Exchange 
(Time of Noting) Act, 1917, and shall be construed as 
one with the Bills of Exchange Act, 1882, and the Bills 
of Exchange Acts, 1882 and 1906, and this Act may be 
cited together as the Bills of Exchange Acts, 1882 to 
1917.” 

BILLS REMITTED BOOK. This book contains 
particulars of all bills dispatched to a banker’s corres- 
pondents for collection; where the bills are very 
numerous, separate books may be kept, if necessary, 
for bills remitted to London, to branches, to head office, 
or to country correspondents. 

BIMETALLISM. A double standard, of gold and 
silver, circulates gold and silver coins containing the 
full weight of metal represented by their face value. The 
fluctuating value of silver in relation to gold makes this 
a difficult system to control, and it was abandoned in 
England in 1816 after nearly a century of experiment, 
during which time chipped and debased coins drove 
out of circulation the full-weight coins; gold in 
particular was always worth melting down for sale as 
metal. This is unlike “Symmetallism,” which is an 
amalgamated standard, combining units of gold and 
silver as the basis of the currency with no coins related 
only to one metal. 


BIRMINGHAM MIJNICIPAL BANK. (See Muni- 
cipal Bank.) 

BLACK BOURSE OR BLACK MARKET. When a 
government seeks to monopolise the purchase and sale 
of the national currency at rates fixed by itself, there 
may arise an outside or unofficial exchange market 
known as a Black Bourse. When the government is 
sufficiently strong it will suppress such imofficial 
dealings. (See Exchange Restrichons.) 

BLACK FRIDAY, llth May, 1866, on which day 
the firm of bUl brokers. Overend, Gurney & Co., failed. 
There was a monetary panic in London, and to a large 
extent throughout the country. 

BLACK MONEY. “Base coin brought to England 
by foreigners and prohibited by Edward III” (Dr. 
Brewer). When copper money was first introduced 
into Scotland it was commonly called “black money.” 

BLAGDEN COMMITTEE. See Bankruptcy Law 
Amendment Committee. 

BLANK CHEQUE. A cheque which is signed by the 
drawer without any amount being filled in. When such 
a cheque is issued, it is usually with the intention that 
the payee or some other authorised person should fill 
in an amoirnt as sanctioned by the drawer. A blank 
cheque is an unsatisfactory document to give to anyone, 
as it might easily fall into the hands of some person who 
would make a wrong use of it. See the case of London 
Joint Stock Bank Ltd, v. Macmillan and Arthur under 
Alterations. See also the provisions of Section 20 of 
the Bills of Exchange Act, 1882, under Inchoate 
Instrument. 

BLANK INDORSEMENT. Where an indorsement 
on a bill of exchange specifies no indorsee, it is an 
indorsement in blarik. A bill so indorsed becomes 
payable to bearer. The same term applies to the indorse- 
ment of cheques. Any holder may convert a blank 
indorsement into a special indorsement by writing above 
the indorser’s signature a direction to pay the bill or 
cheque to, or to the order of, himself or some other 
person. (See Indorsement.) 

BLANK TRANSFER. A blank transfer of stock or 
shares is a transfer on which a material particular is 
lacking: the date is not, in this sense, a material parti- 
cular. It is sometimes used when shares are given as 
security for a debt, the intention being that if default 
is made in payment the lender may fill in his own name, 
as transferee, or insert the date, and send the instrument 
forward for registration. If a blank transfer is to be held 
unstamped, it should not be dated, otherwise it cannot 
after thirty days from execution, be stamped except 
under a penalty. 
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A blank transfer, however, in those companies where 
the transfer must be imder seal, is not a satisfactory 
security. In the case of Fowell v. London and Provincial 
Bank, [1893] 2 Ch. 555, a stock certificate and a blank 
transfer were given to the bank as security. The bank 
subsequently inserted its own name in the transfer and 
executed it, and was duly registered by the company. 
Lord Justice Lindley said: , in order to acquire 

the legal title to stock or shares in companies governed 
by the Companies Clauses Consolidation Act, 1845, 
you must have a deed executed by the transferor, and 
you must have that transfer registered. Until you have 
got both you have not got the legal title in the transferee. 
Now what took place here was this : Mr. Edwards gave 
to the bank a transfer sealed by him, and, so far as 
form goes, probably delivered by him to the bank, but 
with blanks. It was not in a complete form. It was 
never in that form in which such an instrument, 
however much wax there might be at the bottom, could 
amount to a deed by the transferor. We all know that 
both at common law and under these statutes if you 
execute a transfer in blank, that instrument with the 
blanks is not a deed. Then what happened is this. 
That document so executed by Edwards in blank was 
filled up afterwards by the bank, probably as was 
intended, and the bank itself was put in as the transferee 
and the bank got itself registered. . . . What was the 
effect of what had been done? It was not that the 
bank got a good title. The registration of the stock in 
the bank, unless preceded by a valid deed transferring 
the stock from the owner of it, does not give the trans- 
feree a good title at all. We have not to consider the 
effect of documents executed in blank as agreements 
enforceable in equity. We have nothing to do with 
that, but we are considering the legal title of the bank. 
The bank had no legal title at all.” In that case the 
stock certificate proved to be part of a trust estate, and 
the bank, although it had no notice of the trust, had 
its title postponed to the prior equitable title of the 
persons interested under the trust. 

In France v, Clcak (1884), 50 L.T. 1, 26 Ch. Div, 256, 
Ae Court of Appeal held that a person who without 
inquiry takes from another an instrument signed in 
blank by a third party, and fills up the blank, cannot, 
even in the case of a negotiable instrument, claim the 
benefit of being a purchaser for value without notice, 
so as to acquire a greater right than the person from 
whom he himself received the instrument. In Fry & 
Mason v. Smellie & Taylor (1912), 106 L.T. 405, where 
a principal handed to his agent the documents of title 
to shares together with a transfer signed in blank, and 
gave the agent authority (though limited) to borrow 
tiiereon, and the agent borrowed in excess of his 
authority, the lender being ignorant of any limitation 
of the authority, it was held by the Court of Appeal that 
^ principal could not take advantage of any Ihnitation 
in point of amount which he placed upon the authority 
to raise money as against the lender who had no notice 
of it. Kennedy, L.J,, said: ‘^One of two innocent 
persons has to suffer by the misconduct of the agent; 
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and the burden of loss ought in equity to fall upon him 
who intended his agent to obtain money from the other 
party, and clothed his agent with an apparently un- 
qualified authority to obtain the documents for that 
purpose.” 

In the case of those companies where debentures 
and shares are transferable by an instrument under 
hand (a deed imder seal not being required), a blank 
transfer does form a satisfactory security, and the 
transferee’s name can subsequently be filled in. In the 
event of the transferor’s death, however, before the 
blanks are filled up, the banker’s authority to do so is 
cancelled. 

The reason why a blank transfer under seal cannot 
legally have any blanks subsequently filled in by a 
banker is that a document imder seal is a deed and 
takes effect from its delivery. To enable a blank transfer 
under seal to be effectually completed, the blanks should 
be filled in in the presence of the transferor, or by his 
authority under seal, or the deed should be re-delivered 
by him. (See Certificate, Transfer of Shares.) 

BLOCKED CURRENCY. A currency of a country 
is said to be blocked when the government of that 
country creates categories of its currency that can be 
used only for purchases within the country. A further 
extension is seen when the government decrees that 
some of the blocked currency arising from particular 
transactions can be utilised only for certain specific 
purposes. This type of regulation was carried furthest 
in Germany during the Hitler r6gime, where there 
were numerous categories of “internal” marks, such 
as the Travelmark, which could only be used by visitors 
to Germany; the Askimark, which was used to pay 
for imports from certain South American States, such 
States having to spend such marks in the purchase of 
German manufactures. 

The price of blocked currencies such as these is 
quoted at so much discount on the “free” currency, 
which itself tends in course of time to become little 
more than a book-keeping unit. (See Exchange 
Restrictions.) 

BODY CORPORATE. A number of persons which, 
by law, are formed into a corporation, which continues 
as a distinct body irrespective of any changes which 
may take place amongst the members. (See Corpora- 
tion.) 

BONA FIDE. Latin, in good faith. The opposite 
to bona fide is mala fide^ in bad faith. 

The Bills of Exchange Act, 1882, states that a thing 
is deemed to be done in good faith, within the meaning 
of the Act, where it is in fact done honestly, whether it 
is done negligently or not. 

BOND. A bond is a document under seal whereby 
a person binds himself to pay a certain sum or to fulfil 
a certain contract. (See Bearer Bonds.) 

For example, if Brown owes Jones £100, Brown may 
sign a bond for £200; that is, he binds himself for 
twice the actual amount intend^ to be secured, so as 
to cover principal, interest and all charges. The £200 is 
called the penalty, and the instrument usually continues: 
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“Now the condition of the above written bond is such 
that if the above bounden Brown, his heirs, executors, 
or administrators shall pay unto the said Jones the 
sum of £100 by the instalments following , 

etc. . Then the above written bond shall be 

void, otherwise the same shall remain in full force.” 

Bond to Bearer, (See Bearer Bonds.) 

BOND AND DISPOSraON IN SECURITY. In 
Scotland, the method of obtaining a security over 
heritable (or real) property is by way of a deed, called 
a bond and disposition in security. The deed is a 
combination of a personal bond by the debtor and a 
conveyance of property by the debtor (or by a third 
party) in favour of the banker lending the money. The 
advance, however, must be made at once and in one 
amount. The bond must be registered in the Register 
of Sasines and priority is obtained according to the 
date of registration. 

Though the personal obligation in the bond can be 
enforced for repayment of whatever debt is due by the 
debtor to the banker, any surplus there may be on 
realisation of the property, cannot be held for any 
other debt than that specified in the deed. (See 
Consignation Receipt.) 

(See also Appendix on “Scottish Banking” imder 
Heritable Securities.) 

BOND CERTIFICATE, A provisional certificate 
issued to a subscriber for a bearer bond. It is exchange- 
able for the bond when the bond is ready for delivery. 
The owner of the certificate is not entitled to receive 
the bond so long as any instalment or subscription is 
unpaid. (See Scrip Certificate.) 

A bond certificate is also the name of a certificate 
given to the holder of registered bonds, specifying that 
certain bonds have been registered in his name. 

BOND OF CAUTION. In Scotland, an obligation 
by one person as surety for another. (See Bond of 
Credit.) 

BOND OF CREDIT. In Scotland, a bond of credit, 
or “cash credit bond,” is a personal security for a 
“cash credit.” A “cash credit” is a term peculiar to 
Scotland, being introduced by the Royal Bank of 
Scotland in 1728, and is equivalent to a personally 
secured overdraft in England. The debtor signs the 
bond, as well as the sureties, and they all acknowledge 
to have obtained the credit. To secure a cash credit to 
John Brown the document would begin: “We, John 
Brown and John Jones, having obtained a credit of 
one hundred pounds sterling with the Scots Bank on 
cash account in name of me, the said John Brown, do 
therefore hereby bind and oblige ourselves, our heirs, 
executors, and successors whatever, aU conjunctly and 
severally to pay,” etc. In many banks special ledgers 
were until recently kept for fiiese cash credits, the 
ledger being referred to as the “Cash Account Ledger,” 
The system is dying out as the cash credit bond is being 
replaced by the simple letter of guarantee, 

BOND OF CREDIT AND DISPOSITION IN 
SECURITY. (See Appendix on “Scottish Banking” 
under Heritable Securities.) 


BONDHOLDER’S REGISTER. A record of 
dividends, drawings and all matters interesting to 
holders of bonds and scrip securities. Establish^ in 
1872, this paper is published on the second and fourth 
Tuesday in each month. 

BONS. A name given to documents, such as French 
Treasury Bonds, upon which is printed the word 
in conjunction with the amount of the bond e.g. 
pour cent francs,^'' good for one hundred francs. 

BONUS. The profits of an assurance company, 
which are distributed periodically to the policy holders, 
are called bonuses. Part of these “profits” arises from 
the unused portion of the “loading,” as it is called; 
that is, the amount included in the premium rates 
specially to pay expenses. (See Life Policy.) 

The word is also applied to an extraordinary division 
of the profits of a company, in addition to the ordinary 
dividend. 

When a bonus is paid as a temporary addition to a 
salary, the bonus is, for income tax purposes, regarded 
as part of the salary. 

BONUS CERTEBICATE. On a division of profits 
by an insurance company a policy holder, who partakes 
in the profits, receives a bonus certificate from the 
company certifying that the sum of £. . . . has been 
added to and will be payable with the sum assured 
under the policy. A policy holder may, instead of 
having the bonus added to the policy, elect to have the 
bonus paid in cash or used to reduce the annual 
premium. 

BONUS SHARES. The undivided profits of a 
company are sometimes capitalised and bonus shares 
issued to the shareholders. 

In Commissioners of Inland Revenue v. Blott (1920), 
36 T.L.R. 575, it was held that bonus shares issued by 
a company to shareholders, without the option of a 
cash payment instead, are not to be treated as income, 
but as capital, and that the respondent was not subject 
to super-tax on the amount of the bonus shares. This 
decision was afiSrmed by the House of Lords (1921), 37 
T.L.R. 762. 

Where there is an option to receive cash instead of 
shares it was held that the bonus shares are not subject 
to income tax {Commissioners of Inland Revenue v, 
Wright, 11 T.C. 181). 

BOOK DEBTS. The item “book debts,” which 
appears upon the balance sheet of a trade or a trading 
concern, represents the amount owing for goods sold, 
etc., as shown by the books. In considering such an 
item, it is necessary to ascertain whether the debts are 
owing merely by two or three individuals or firms, or 
are well spread over many debtors, and also to ascertain 
what proportion of the amount may be considered as 
good and likely to be paid, and what may be regarded 
as bad and what as doubtful. 

The definition of a book debt is not free from 
controversy. Buckley, J., in Independent Automatic 
Sales Ltd. v. Knowles & Foster, [1962] 3 W.L.R. 974, 
expressed the view that it was a debt that now or in the 
future could be entered in the books of the company 
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or trader to whom it was due, which is a very wide 
defirution. (See Debts, Assignment of.) 

BOOK ENTRY. An entry passed through the books 
merely for purposes of adjustment. 

BOOK VALUE. The value of a jjroperty as it appears 
in the books of a company. According to circumstances, 
a book value may be either more or less than the actual 
market value. 

BOOKS. The books in use are not the same in all 
banks. The rulings and method of keeping them vary, 
and in some cases a book which is used fbr a certain 
purpose in one bank may, under the same name, be 
used for a different purpose in another bank. All the 
books of a bank, however, from the humblest to the 
most important, are required to be neatly and accurately 
kept, and each member of the staff is expected to take a 
pride in so keeping any books for which he is responsible 
that, in the event of the books being at any time 
produced in Court, they wUl not afford an opportunity 
to any one for adverse criticism. Figures in ledgers, etc., 
should be called over day by day and all calculations 
be duly checked. 

The following is a list of a number of the principal 
books in use (in some cases the same book appears under 
different names) though they will not all be found in 
any one bank— 


Acceptance Register. 
Acceptance Ledger. 
Acceptor’s Ledger. 
Accounts Opened and 
Closed Book. 

Advice Book. 

Attendance Book. 

Balance Book. 

Bank Note Register. 

Bank Rate Book. 

Bankers’ Ledger. 

Bearer Bonds Register. 

Bill Diary. 

Bill Ledger. 

Bill Register. 

Bills Discounted Book. 

Bills for Collection Book. 
Bills Remitted Book. 
Branches Ledger. 

Cash Balance Book. 

Cash Book. 

Check Ledger. 

Cheque Book Register. 
Circular Notes Book. 
Clearing Book. 

Coin Balance Book. 
Common Seal Book. 
Counter Cash Book. 
Coupon Book. 

Current Account Ledger. 
Current Account Register. 
Day Book. 

Deposit Ledger. 

D^sit Register. 

Di&es. 

Discount Cash Book. 
Discount Day Book. 
Discount Ledger. 

Discount Register. 

Dividend Register. 

Draft Book. 

Exchange Book. 

Oeneral Ledger. 


Investment Ledger. 

Journal. 

Key Register. 

Letter Books. 

Letters Dispatched 
Register. 

Letters of Credit. 

Letters Received Register. 
Loans Ledger. 

Loans Register. 

Ix>ndon Agent’s Ledger. 
Minute Book. 

Money Book. 

Money Lent and Lodged 
Book. 

Note Register (for own 
issue). 

Opinion Book. 

Overdue Bills Book. 

Pass Book Register. 

Postage Book. 

Private Ledger. 

Probate Register. 

Record of Cheques 
Book. 

Remittance Book. 

Returned Bills. 

Returned Cheques. 

Safe Custody Register. 
Securities Book. 

Securities Journal. 
Securities Ledger. 
Shareholders’ Ledger. 
Shareholders’ Register. 
Short Bills Ledger. 
Signature Book. 

Staff Rerister. 

Stock J^change Trans- 
actions. 

Teller’s Cash Book. 

Till Book. 

Title Deeds Book. 

Transfer Register. 


Unpaids Book. Waste Book. 

Walks Book. 

The spread of mechanised accountancy since the war 
has resulted in the replacement of many of the old books 
and ledgers by loose-leaf systems. Security, Safe 
Custody, Deposit, Home Safe and Loan Ledgers are 
now usually loose-leaf, as may be also the ledgers 
dealing with the foreign business of a branch b^. 
The current and impersonal ledgers may consist of a 
series of cards or sheets standing upright in a metal 
tray or container. Each sheet required by the machine 
operator for posting is selected, fed into the machine, 
and replaced after posting in its alphabetical or 
numerical position in the tray. 

BOROUGH COUNCILS. When a bank is appointed 
as banker to a borough council, a resolution under the 
seal of the council should be taken and the accounts 
opened in the name of the treasurer. 

By Section 187 of the Local Government Act, 1933, 
all payments to and out of the General Rate Fund of a 
borough must be made to and by the borough treasurer 
and payments are made in pursuance of an order of 
the council signed by three members thereof and 
countersigned by the town clerk. The same order may 
include several payments, but certain payments may be 
made without an order, (See Local Authorities.) 

It is prudent to arrange for a counter-signature to 
cheques as well as the signature of the borough 
treasurer. 

All borrowings require Government sanction except 
those falling imder Section 215 (a) of the Local Govern- 
ment Act, 1933, or money raised by mortgage of sewage 
works and plant, A resolution of the council should be 
obtained covering all borrowings. Metropolitan 
Boroughs were abolished by an Act of 1963 by which 
the Greater London Council took over the powers of 
the London County Council, Boroughs within the 
area of the Greater London Council are now in a 
sinoilar position to that of other borough councils, the 
Greater London Council being the authority to which 
the county rate is paid by the borough. The provisions 
by which Metropolitan boroughs could borrow under 
the Metropolitan Management Act of 1862 for special 
purposes has also disappeared and it is open to the 
banker to deal with a borough council within the area 
of the Greater London Council in the same way as he 
would do with any other borough council. 

(See also Local Authoriites.) 

BOROUGH ENGLISH. Abolished after 1925, this 
was a peculiar custom in connection with real property 
in certain old cities and boroughs, by which the property 
descended to the youngest son instead of to the eldest 
(See Intestacy.) 

BORROWED NOTE. A name sometimes given to 
the agreement which is signed by a borrower when 
bearer bonds or registered securities are given by him 
as cover for a loan. The agreement gives the banker 
authority to sell the securities in the event of the loan 
not being repaid at the specified time, or of the stipu- 
lated margin on the securities not being maintained. 
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BORROWING POWERS. When a Hmited company 
applies for accommodation, a banker must satisfy 
himself, firstly, that a company has power to borrow; 
secondly, as to the methods of such borrowing; and, 
thirdly, as to the limit of borrowing. The power to 
borrow is usually expressly given in the objects clause 
of the memorandum of association. Trading companies 
have implied power to borrow, but nevertheless 
borrowing powers are invariably included in the objects 
clause of such companies. 

Where a corporation has been created by an individual 
statute, the borrowing powers are to be found in that 
statute. In the case of the nationalised industries, for 
example, the borrowing powers of the Transport 
Commission are to be found in the Transport Act, 1962 ; 
of the Gas Council, in the Gas Act, 1948; of the 
Electricity Council, in the Electricity Act, 1957; and 
of the Coal Board, in the Coal Industry Nationalisation 
Act, 1946. 

As regards the method of borrowing, the articles of 
association generally put the exercise of the company’s 
borrowing powers in the directors’ hands either by a 
clause authorising them to exercise all such powers of 
the company as are not required by the articles or the 
Companies Act to be exercised by the general meeting 
(see Article 79 of Table A), or by a separate clause 
authorising them to borrow. Infrequently, however, it 
is provided that borrowing powers must be exercised 
by the company in general meeting. 

As regards limits on borrowing, reference should, 
firstly, be made to the memorandum of association to 
see if it makes any reference thereto. If, as rarely 
happens, there is a limitation on the borrowing powers 
and the company exceeds such limit, the result may be 
serious for the lender, as such borrowing will be ultra 
vires the company and incapable of ratification. 

In most cases, however, limitation is found in the 
articles; this will be a limitation to the extent to which 
the directors may exercise the company’s borrowing 
powers. If the articles are silent upon this point the 
position is governed by Table A, which in the 1948 
Companies Act provided (in Article 79) that the 
directors may exercise all the borrowing powers of the 
company up to the amount of the company’s issued 
capital. The article further provides that in computing 
such borrowing, temporary loans obtained from a 
company’s bankers in the ordinary course of business 
are excluded. A lender is not concerned to see or 
inquire if the limit is observed. If the powers prescribed 
in the articles are exceeded, the company in general 
meeting may ratify such excess. Where there are limited 
borrowing powers, it is desirable for accommodation to 
be taken by way of loan rather than by overdraft. 

In reckoning the extent to which a company has 
availed itself of its borrowing powers, discounted bills 
and trade debts are excluded. Public companies may 
not exercise borrowing powers imtil they have received 
their certificate of authority to commence business. The 
receipt of application moneys for debentures is not a 
borrowing in this connection. 

107 


BOTTOMRY BOND. A document by which the 
master or captain of a ship charges or hypothecates the 
ship as security for the repayment of a loan. The cir- 
cumstances under which such an instrument could be 
created are where the ship is in a foreign port and certain 
repairs are absolutely necessary in order to enable the 
ship to continue its voyage, and the captain has no 
other means of raising the money required to effect 
the repairs, and is unable to communicate with the 
owners. The money borrowed upon a bottomry bond 
is repayable only in the event of the ship reaching its 
destination. A lender must exercise the greatest care, 
as a captain has no authority to bind the shipowner, 
except in case of necessity. (See Respondentia.) 

BOUGHT NOTE. The contract note which is given 
by a stockbroker to his client, supplying particulars of a 
purchase which has been effected for him. (See 
Contract Note.) 

BOURSE. The name of the principal place in each 
country (or large town doing an active foreign trade) 
where the balance of trade between that country and 
others is settled by the mutual interchange of bills, 
and where merchants resort to buy and sell merchan- 
dise; they are international clearing-houses. 

At a Bourse an exporter of goods to another country 
sells his draft, so getting payment for the goods 
exported; and it is there also that an importer goes to 
buy a draft (the same that the above exporter sells) 
which he remits to the foreign seller, so making payment 
for the goods imported. 

In this country foreign bill business was, prior to 
1921, done at the Royal Exchange, London. 

On the continent, stock exchange business is also 
conducted at the Bourses. 

BRANCH CLEARING. A department in the head 
office of a clearing bank, to which branches send 
cheques drawn upon other branches of the same bank. 
The cheques are sorted out by the department according 
to the branches on which the cheques are drawn and 
are sent by post to the respective branches on the 
evening of the day of receipt. 

The growth of the clearings and the consequent 
pressure on office space has resulted in a tendency to 
decentralise the departments, some of which have been 
transferred to country centres. 

BRANCHES. For some purposes the branches of a 
bank are treated as though they were separate banks, 
e.g. one branch is not obliged to pay a cheque drawn 
upon another branch, and one branch, may, in giving 
notice of dishonour, treat the other branch, in the 
matter of time, as a separate institution. On the other 
hand, branches are regarded as parts of one body in 
certain cases, e.g. a credit balance at one branch may 
be used to reduce an overdrawn account of the same 
customer at another branch ; and where a customer has 
two accounts, one in credit at one branch and one over- 
drawn at another branch, and he presents a cheque at 
the branch with the credit balance, the banker is 
entitled, in considering whether he should pay the 
cheque, to regard the two accounts as one account, but 
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if there has been an agreement, or the practice in the 
past has been to treat the two accounts as quite distinct, 
the banker could not, without due notice, suddenly 
change his method of dealing. A customer, however, 
has no right to demand that any accounts he may have 
at different branches be treated as one account with 
respect to cheques drawn. His cheque is (in the absence 
of express agreement) payable only at the branch on 
which drawn, and that branch may, if necessary, 
dishonour the cheque, even though the customer may 
have sufl&cient funds at another branch. 

It has been held that notice of the stopping of a cheque 
at one branch of a bank is not notice to the other 
branches. (See Paymeot Stopped.) 

For most purposes the head oflSce and branches are 
regarded as one body. It has been held that notice to 
the head office of an act of bankruptcy is equivalent to 
notice to the branches, allowing for reasonable time to 
communicate the notice to the branches. (See Acts of 
Bankruptcy.) 

Service of a Garnishee Order nisi on the head office 
is service on the bank, but reasonable time to com- 
municate with the branches must be allowed. (See 
Garnishee Order.) 

Where a crossed cheque drawn on one branch is 
paid to credit of a customer’s account at another branch 
of the same bank, the branches in such a case may be 
regarded either as one bank (in which case protection 
against a forged indorsement is obtained by Section 60 
of the Bills of Exchange Act) or as practically two 
different banks, payment being made by one to the 
other (in which case the payment fulfils the requirements 
of Section 80), 

A customer may pay in at any branch to his credit 
at the branch where he keeps his account, but the 
amount is not available to meet cheques until advice 
of the credit has been received. A bank may incur 
liability if a cheque is dishonoured at one branch 
consequent upon the neglect of another branch in 
dispatching promptly an advice of such credit. 

A customer may also, as a rule, arrange to have his 
cheques cashed at other branches. In such a case the 
branch where his account is kept advises the branch 
where they are to be cashed to pay them up to a certain 
limited amount in any one day, or as may be desired, 
and furnishes at the same time a specimen of the 
drawer’s signature. When a cheque drawn on one 
branch is paid, under advice, by another branch, it is 
considered that the bank obtains the protection {inter 
alia) of Section 60 of the Bills of Exchange Act. (See 
under Payment of Cheque,) But if a branch cashes a 
cheque on another branch, without an advice to do so, 
the former branch does not act in the matter of cashing 
it as the bank of the drawer and can rely only upon 
the credit of the person who presented it. (SeeSxANDiNG 
Credits.) 

A copy of the statement as prescribed by Section 105 
(1) and Fifth Schedule of the Companies Act, 1948, 
must be exhibited in a conspicuous place in every 
branch. (See imder Banking Company.) 
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BRANCHES LEDGER. This book is kept at the 
head office and contains an account for each branch 
of the bank, into which accounts are posted all the 
transactions between the branches and the head office. 
The transactions may be entered up with a certain 
amount of detail, or daily totals only may be shown. 
Each branch keeps an account in the general ledger with 
the head office, posted either in detail or by daily totals, 
and this account should agree with the account for the 
branch at head office in the branches ledger. If the head 
office balance at the branch is debit, the balance shown 
in the ledger at head office will be credit. In order to 
ascertain accurately the profit made by each branch it is 
necessary for the head office to allow interest on the 
balance standing to a branch’s credit, or, on the other 
hand, to charge interest on the amount which head 
office may have lent to a branch. 

When a balance sheet of the bank is prepared, the 
branches ledger balance is set off against the balances 
at the branches. 

BRASSAGE. A charge which was made at one time 
by the Mint, to cover the expense of coining, when any 
one took gold bullion to be coined. The charge was 
abolished in 1666. (See Mint Price, Seigniorage, 
Gold Standard Act, 1925.) 

BREACH OF TRUST. If a trustee acts contraijr 
to the conditions in the deed or will under which he is 
appointed, or invests the trust funds in securities other 
than those authorised, or appointed by law, it is a 
breach of trust and he is personally liable. 

By the Trustee Act, 1925, if it appears to the Court 
that a trustee is personally liable for any breach of trust, 
but has acted honestly and reasonably, and ought fairly 
to be excused for the breach, the Court may relieve him 
either wholly or partly from personal liability. (Section 
61.) 

The Court may authorise dealings with trust property 
which cannot be effected by trustees by reason of the 
absence of any power for that purpose in the trust 
instrument. (Section 57.) (See Trustee, Trustee 
Investments.) 

BREAKING AN ACCOUNT. (See Broken Ac- 
count.) 

BRETTON woods. The name given to a confer- 
ence of the United Nations held in 1944 at Bretton 
Woods, U.S.A. for the formulation of a post-war 
international financial policy. The two main problems 
it considered were the provision of international 
machinery to ensure economic equilibrium and the 
creation of stable currency and exchange conditions. 

Its deliberations resulted in the establishment of an 
International Monetary Fund (^.t).) for establishing 
stable relations between currencies, and of an Inter- 
national Bank for Reconstruction and Development 
{qA>,) to enable former occupied countries to get 
finance for productive enterprises. 

BRIDGING ADVANCE. A short-term advance to 
a customer pending the receipt by him of funds from 
another source. The most common example is the 
loan of the whole or part of the purchase money for a 
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house pending more permanent arrangements with a 
building society. These arrangements should be definite 
and evidence of them should be produced to the banker 
before the banking advance is made. 

BRITISH BANKERS ASSOCIATION. This Asso- 
ciation was formed in December, 1919. Membership 
is confined to British banks whose main business and 
head office are situated in the United Kingdom, and 
British banks whose main business is outside the 
United Kingdom and who are members of the British 
Overseas Banks’ Association. 

The general committee of the Association is composed 
of the members of the Committee of London Clearing 
Bankers, two members elected by the other English 
banks, three by the Scottish banks, three by the Irish 
banks, and five by the British Overseas Banks Asso- 
ciation. 

BRITISH OVERSEAS BANKS ASSOCIATION. 
This Association was formed in 1917, and has for its 
object the promotion of the general interests of the 
banks comprising the Association. Every British bank, 
approved by the general committee, carrying on business 
in the British Empire, and in other countries outside the 
British Empire, having a London office, is eligible for 
membership. 

BROKEN ACCOUNT. An account is said to be 
“broken” when operations upon it are stopped, and 
all subsequent transactions are passed through a new 
account. This takes place, for example, upon the death 
of a surety, when a banker wishes to preserve his recourse 
against the estate of the deceased. Unless the debtor’s 
account is broken, all payments to credit go to release 
the surety, and all debits form a fresh unsecured ad- 
vance. A banker cannot break an account arbitrarily; 
the necessary circumstances must first have arisen. 
Whenever possible the written consent of the customer 
should be obtained to the opening of the new account. 
An account should also be broken on the bankruptcy 
or insanity of a guarantor. The following case shows 
the position where there was a loan account and an 
unbroken working current account and the bank had 
received notice of the insanity of a guarantor for the 
accounts. 

In Bradford Old Bank v. Sutcliffe (1918), 1 19 L.T. Ill, 
S. Sutcliffe & Co. Ltd., had two accounts at the bank, 
a loan account and a current account, and two of the 
directors of the company gave a personal guarantee for 
the amount due on the accounts. The bank received 
formal notice of the mental incapacity of F. S., one of 
the guarantors. At that date the amount due on the loan 
account was £3,400 and on the current account £269 5s., 
and it was held in the Court below that the guarantee 
of F. S. ceased to operate as a continuing guarantee 
from that date, but that on that date the estate of F. S. 
remained liable for the debts then accrued on the two 
accounts. (Against this decision there was no appeal.) 
Both of the accounts were continued as before. As to 
the £3,400 due upon the loan account at the time when 
F. S. became mentally incapable, A. T. Lawrence, J., 
held in the Court below that “it was an accrued liability 


from which his mental incapacity alone did not relieve 
him. The same would be true of the £269 5s, due upon 
the current account, but that account remained open 
and large sums were paid into and drawn out of it by the 
company, so that sometimes it was in credit and some- 
times in debit. The £269 5s. was thus wiped out and 
paid by the payments in, according to the rule in Clay- 
ton's case.” (From this part of the judgment there was 
no appeal.) The only question before the Court of 
App^l was as to the liability for the £3,400 due on the 
loan account, and it was argued that this amount must 
also be held satisfied by subsequent payments into the 
current account exceeding the sum of £3,400, the 
ground of this argument being that the two accounts 
must be considered as one. Pickford, L.J., said: “I 
think there is no foimdation for this argument. The 
facts clearly show that the accounts were to be kept 
distinct by arrangement between the plaintiffs and the 
company. . . . The effect of this arrangement is that 
payments to the credit of the current account are 
appropriated to that account and cannot be taken in 
reduction of the loan account.” 

The case of Re Sherry (see under Guarantee) was 
cited in support of the contention that the amounts 
paid into the current account must be appropriated 
generally in relief of the surety, in which case the loan 
account would have been paid off. Bankes, L.J., held 
that this contention could not be supported. The 
accounts were kept and were intended to be quite dis- 
tinct and “the surety cannot contend that as between 
himself and the bank, the latter ought to have applied 
moneys in discharge, or part discharge, of an account to 
which the bank had no right to apply such moneys.” (See 
“Clayton’s Case,” Collateral Security, Notice of 
Second Mortgage, Partnerships, Winding Up.) 

Care should be exercised where there is a current 
account in credit, a wages account, and a “stopped” 
account also in debit. (See Wages Cheques of a 
Company.) 

BROKERAGE. The charge of so much per cent or 
per share made by a broker for carrying out the 
instructions of a client to buy or sell stocks or shares. 
(See Stockbroker.) 

BROKERS. Persons who buy and sell goods, bills, 
stocks and shares, etc., on behalf of other persons. 
(See Bell Broker, Stockbroker.) 

BROKER’S CONTRACT NOTE. (See Contract 
Note— Broker’s.) 

BRONZE COINS. Bronze coins are issued by the 
Mint for a penny and a halfpenny. Copper coins 
(which were first issued in 1672) were replaced by bronze 
in 1860. They are still commonly called copper coins. 

The composition of bronze is ninety-five parts of 
copper, four parts of tin, and one part of zinc. 

Bronze coins are legal tender only to the extent of 
one shilling. 

BUCKET SHOP. A term applied to a concern that 
is engaged in “share pushing” and similar doubtful 
business. (See Share Pushing.) 

BUDGET. The name given to the annual statement 
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of the Chancellor of the Exchequer in which he esti- 
mates the revenue to be received during the year from 
existing taxes to meet the estimated expenditure. He 
may propose increased taxation if additional revenue is 
required, or if the estimated revenue is more than the 
estimated expenditure he may propose reduced taxation 
or indicate new schemes of the Government to utilise 
the excess revenue. 

BUILDING AGREEMENT. A contract between 
the owner of land and a builder whereby the latter 
undertakes to build to certain strict specifications upon 
the land. In consideration thereof the owner of the 
land undertakes to grant a lease to each purchaser upon 
the completion of the buildings to specification. 

The builder thereby avoids a heavy capital outlay on 
the purchase of the land, but cannot, of course, give a 
bank a legal mortgage. In such cases, therefore, an 
equitable mortage is taken by the bank, who will give 
notice of their interest to the landowner to make sure 
that the purchase moneys for the completed houses 
come direct to the bank. The agreement should be 
registered as an estate contract. Some bankers register 
their interest as a general equitable charge or, in the case 
of registered land, lodge a caution. (See Building Lease.) 

BUILDING LAND. Building land is a satisfactory 
security for bankers in times of housing pressure. The 
situation of the land is, of course, of prime importance 
and planning permission for the proposed buildings 
should have b^n granted. 

In considering the value of building land it should 
be noted whether any of the adjoining property owners 
have established any rights of light that would interfere 
with any buildings which might be contemplated for 
erection on the land. 

BUILDING LEASE. A lease of land to a builder at 
a fixed ground rent on the understanding that he builds 
houses on it. As each house is built and sold the builder 
sub-leases the land in parcels to the various purchasers 
at an improved ground rent. Such leasehold land forms 
a suitable bank security, as it may be mortgaged 
(usually subject to the consent of the freeholder), and 
the improved ground rents become bank security as 
and when they are created. The following exhibits the 
general form of a building lease— 

This Indenture made the day of 19 

Between hereinafter called the lessor of the 
first part and hereinafter called 

the lessee of the second part Witnesseth that in 
consideration of the rent hereinafter reserved and 
of th^ covenants and agreements hereinafter 
contained and by or on the part of the lessee to be 
paid and performed. He the said lessor, etc. 

Doth by this deed appoint and demise unto the 
lessee 

All that piece or parcel of ground, etc. 

Together with easements and appurtenances to the 
said piece of ground belonging. 

To have and to hold the said piece of ground unto the 
lessee from the 1st day of March, 19 , for the 
term of ^ years 


[BUI 

Yielding and paying therefor yearly and every year 
during the term hereby limited the yearly rWt of 
pounds free from all taxes, save only 
the landlord’s income tax. 

And the lessee covenants 

That the lessee will duly pay the said yearly rent, and 
all taxes. 

And also that the lessee will within months 

from the date hereof erect dwelling houses 

upon the said ground to the reasonable satisfaction 
of the said lessor. 

And also keep in good and substantial order and 
repair the said dwelling houses. 

And in such good and substantial order and repair 
will on the expiration of the determination of the 
term hereby limited peaceably yield and deliver 
the same premises to the lessor. 

And the lessee will insure the said dwelling houses, 

Provided always and it is hereby agreed and declared 
that in case the said yearly rent of or any 
half-yearly payment shall be in arrear for the space 
of days, or in case the lessee or his 

sub-lessees shall not faithfully keep all the agree- 
ments and covenants in these presents contained, 
it shall be lawful for the lessor to re-enter upon the 
said groimd and dwelling houses and the lessee 
and sub-lessees to expel and remove. 

And the lessor covenants with the lessee that the 
lessee paying the yearly rent and observing the 
covenants and agreements shall peaceably hold 
and enjoy the said premises during the time hereby 
limited. 

A building lease is usually granted for 99 years. In 
cases where the period is 999 years, it is practically 
equal to a freehold. 

Frequently the obligation to build houses is in the 
Building Agreement and scheduled to that Agreement 
is the form of lease to be granted when the houses have 
been built. (See Leasehold.) 

BUILDING SOCIETIES. Except for a small number 
of societies operating under an Act of 1836 and termed 
unincorporated societies, building societies are now 
regulated mainly by the Building Societies Acts of 1874, 
1894, 1939 and 1960. The Acts impose conditions 
affecting the functions, operation and dissolution of 
societies, provide for audit and the publication of 
detailed yearly accounts, restrict borrowing and lending 
powers, and confer certain privileges such as the limita- 
tion of liability of members and exemption from certain 
stamp duties. The Acts are adxnmistered by the 
Registrar of Friendly Societies. The Chief Regis^ 
of Friendly Societies is ex officio Registrar of Building 
Societies, and under the Prevention of Fraud (Invest- 
ments) Acts of 1939 and 1958, he has powers to imder- 
take investigations into the affairs of societies in the 
interests of depositors or investors and if he thinks fit, 
to prohibit particular societies from advertising for 
additional funds. 

In 1960 further legislation was enacted in the form 
of a Building Societies Act. It enlarges the powers of 
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the Registrar in a number of ways, including the 
formation of new societies and advertising for funds. 
It also, in effect, limits the advances which may be 
made on non-domestic property and to companies, 
and ensures that the investment of surplus funds is 
regulated. (United Kingdom Financial Institutions^ 
published by Central Office of Information.) 

A terminating society means a society which by its 
rules is to terminate at a fixed date, or when a result 
specified in its rules is attained; a permanent society 
means a society which has not by its rules any such fixed 
date or specified result at which it shall terminate. 

With respect to incorporated societies, the Building 
Societies Act, 1874 (37 & 38 Viet. c. 42), provides as 
follows — 

‘‘Section 15. With respect to the borrowing of money 
by societies under this Act, the following provisions 
shall have effect: 

“(1) Any society under this Act may receive deposits 
or loans, at interest, within the limits in this 
Section provided, from the members or other 
persons, or from corporate bodies, joint stock 
companies, or from any terminating building 
society, to be applied to the purposes of the 
society: 

“(2) In a permanent society the total amount so 
received on deposit or loan and not repaid by 
the society shall not at any time exceed two- 
thirds of the amount for the time being secured 
to the society by mortgages from its members. 

“(3) In a terminating society the total amount so 
received and not repaid may either be a sum 
not exceeding such two-thirds as aforesaid, 
or a sum not exceeding twelve months’ 
subscriptions on the shares for the time being 
in force: 

“(4) Any deposits with or loans to a society under 
this Act, made before the commencement of 
this Act in accordance with its certified rules, 
are hereby declared to be valid and binding 
on the society, but no further deposits or 
loans shall be received by such society, except 
within the limits provided by this section: 

“(5) Every deposit book or acknowledgement or 
security of any kind given for a deposit or 
loan by a society shall have printed or written 
therein or thereon the whole of the fourteenth 
and fifteenth Sections of the present Act.” 

An overdraft to a building society is a loan within 
the meaning of the above Section. 

By the 1894 Act, Section 14, the two-thirds mentioned 
in the above Section must not include mortgages where, 
at the date of the last balance sheet, payments were 
upwards of twelve months in arrears, or mortgages 
where the society had then been in possession for twelve 
months. 

By the 1874 Act, Section 14. “The liability of any 
member of any society under this Act in respect of any 
share upon which no advance has been made shall be 
limited to the amount actually paid or in arrear on such 


share, and in respect of any share upon which an 
advance has been made shall be limited to the amoimt 
payable thereon under any mortgage or other security 
or imder the rules of the society.” 

Part of Section 43 is as follows — 

“If any society imder this Act receives loans or 
deposits in excess of the licoits prescribed by this Act, 
the directors or committee of management of such 
society receiving such loans or deposits on its behalf 
shall be personally liable for the amount so received in 
excess.” 

In Chapleo and Wife v. Brunswick Permanent Building 
Society and Others (1881), 6 Q.B.D. 696, Bagallay, L.J., 
in the course of his judgment, said : “Persons who deal 
with corporations and societies that owe their constitu- 
tion to or have their powers defined or limited by Acts 
of Parliament, or are regulated by deeds of settlement 
or rules, deriving their effect more or less from Acts of 
Parliament, are bound to know or to ascertain for 
themselves the nature of the constitution, and the 
extent of the powers of the corporation or society with 
which they deal. The plaintiffs and every one else who 
have deahngs with a building society are bound to 
know that such a society has no power of borrowing, 
except such as is conferred upon it by its rules, and if m 
dealmg with such a society they neglect or fail to 
ascertain whether it has the power of borrowing, or 
whether any linoiited power it may have has been exceeded, 
they must take the consequences of their carelessness.” 

A society registered under the Act of 1836 and not 
incorporated under the Act of 1874 has no power of 
borrowing unless authorised by its rules. Section 1 of 
the 1894 Act provides that the rules of every society 
under the Building Societies Acts established or 
substituting a new set of rules for the existing rules 
after the passing of this Act shall set forth whether the 
society intends to borrow money, and, if so, within 
what limits, not exceeding those prescribed by the 
Building Societies Acts. The 1894 Act (Section 28) 
repealed a somewhat similar provision in the 1874 Act, 
Section 16, paragraph 2, which enacted that the rules 
should set forth whether the society intends to avail 
itself of the borrowing powers contained in this Act, 
and, if so, within what limits, not exceeding the limits 
prescribed by this Act. Therefore, where an advance is 
required by a building society, its rules should be 
carefully perused to ascertain (1) if the society has power 
to borrow, and to what extent; (2) if it has power to 
mortgage or pledge. If the society has such powers, it 
is necessaty to see that such powers are not exceeded. 
The security for a loan is effected by deposit of the 
members’ mortgages. 

An advance to a building society should, preferably, 
be made upon a separate loan account, and not upon 
the ordinary current account, so that the danger of 
making advances in excess of the society’s powers to 
borrow may be avoided. 

All cheques should be signed in accordance with the 
rules of the society. A copy of the resolution with 
regard to the opening of the account, and specimens 
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of the signatures of the persons authorised to sign should 
be supplied to the banker. 

By Section 41 of the Building Societies Act, 1874— 

“No rules of any society under this Act, nor any 
copy thereof, nor any power, warrant, or letter of 
attorney, granted or to be granted by any person as 
trustee for the society for the transfer of any share in the 
public funds standing in his name, nor any receipts 
given for any dividend in any public stock or fund, or 
mterest of Exchequer bills, nor any receipt, nor any 
entry in any book of receipt, for money deposited in 
the funds of the society, nor for any money received by 
any member, his executors or administrators, assigns, 
or attorneys, from the funds of the society, nor any 
transfer of any share, nor any bond or other security 
to be given to or on account of the society, or by any 
oflBicer thereof, nor any order on any officer for payment 
of money to any member, nor any appointment of any 
agent, nor any certificate or other instrument for the 
revocation of any such appointment, nor any other 
instrument or document whatever required or authorised 
to be given, issued, signed, made, or produced in 
pursuance of this Act, or of the rules of the society, 
shall be subject or liable to or charged with any stamp 
duty or duties whatsoever, provided that the exemption 
shall not extend to any mortgage.” 

With regard to cheques drawn by building societies, 
the exemption from stamp duty contained in the above 
Section applies — 

(1) When the bankers on whom the cheques are 

drawn are, by the rules of the society, constituted 
“officers” of the society, and 

(2) When it is further directed by the rules that 

payments are to be made by means of cheques, 
and 

(3) When the cheques are payable to members of the 

society as such. 

Cheques drawn by the society in favour of non- 
members are not exempt. 

Bankers who are constituted “officers” of a society 
should be indemnified by the society from all losses, 
costs, expenses, etc., which they may incur in the 
execution of the office, and not be answerable for any 
act or default of any other officer, or for the insufficiency 
of any security taken for the repayment of any advance. 

Receipts for any money deposited in the funds of a 
society are exempt from stamp duty, and this is regarded 
as extending to receipts given to members for sums paid 
in respect of advances made to them in the regular 
course of the business of the society. This exemption 
does not apply to receipts given to persons who are not 
members of the society. T^ie liability of receipts on the 
backs of cheques is the same as that of other receipts. 

When a mortgage to a building society is repaid, the 
society has power to indorse a receipt for the money 
upon the mortgage deed. The effect of such a receipt 
is to “vacate ffie mortgage,” that is, it operates as a 
re-conveyance to the mortga.gor. By the Law of 
Property Act, 1925, the provisions of the Act relating 
to me operation of a receipt shall (in substitution for 
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the like statutory provisions relating to receipts given 
by a building society) apply to the discharge of a mort- 
gage made to the society, provided the receipt is 
executed in the manner required by the statute relating 
to the society. (Section 115 (9).) A receipt must state 
the name of the person who pays the money. The 
exemption of a building society from stamp duty on 
such a receipt is not affected by the Act. 

With respect to unincorporated societies, by Section 
89 of the Stamp Act, 1891, the exemption from stamp 
duty conferred by the Building Societies Act, 1836, 

6 <& 7 Will. IV, c. 32, for the regulation of benefit 
building societies shall not extend to any mortgage 
made after 31st July, 1868, except a mortgage by a 
member of a benefit building society for securing the 
repayment to the society of money not exceeding £500. 
(See Subrogation.) 

Certain approved building societies will benefit from 
the provisions of the House Purchase and Housing 
Act, 1959 iq.v.). Part I of this Act makes available to 
such societies Exchequer loans to be used to offer up 
to 95 per cent mortgages on houses built before 1919 
of a value not exceeding £2,500. Such loans are to be 
made for a period of 20 years, repayable on an annuity 
basis half-yearly. 

Home maintenance loans were introduced by certain 
building societies in 1958. These are loans additional 
to the amounts lent for purchase and are for redecoration 
repairs and improvements. Repayment is over five 
years, and interest is at the same rate as is applicable 
to existing mortgages, plus an amount for expenses. 

The Building Societies Act, 1960, which is mainly 
concerned with existing regulations for the conduct of 
building societies, provides [in Section 11 (2) ] that a 
register of authorised banks, with whom building 
societies must keep accounts, should be prepared. The 
Section is as follows — 

“Subject to the provisions of this Section, a building 
society shall on and after the prescribed date keep 
the funds which are not immediately required for its 
purposes, so far as not invested in compliance with 
the foregoing subsection, on current account with, 
or otherwise on loan to, a bank which is for the time 
being authorised under this Section to hold the funds 
of a building society, save only for such funds as are 
kept in cash in the custody of officers of the building 
society,” 

The list of authorised banks is governed by subsection 

7 of the same Section, which provides — 

“For the purposes of this Section the Chief Regis- 
trar shall by an order made with the consent of the 
Treasury designate the banks which are authorised 
to hold the funds of a building society for the 
purposes of this Section; and an order under this 
subsection: 

(a) may be varied by a subsequent order made by 
the Chief Registrar with the consent of the 
Treasury, and 

ib) shall be published in the London, Edinburgh 
and Belfast Gazettes.” 
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Under this Section the leading banks in England, 
Scotland and Ireland, the Post Office Savings Bank, 
and the Trustee Savings Banks, have been designated 
as authorised banks. 

There are about 750 building societies which are 
members of the Building Societies Association. 

BUILDING SOCIETY DEPOSITS. These may 
become an effective security for money lent if an assign- 
ment thereof is taken under hand stamped at the rate 
of 2s. 6d. per cent on the amount involved. Notice of 
assignment should be given to the society and acknow- 
ledged, and it should be ascertained if the society has 
received any prior notices of assignment and if the 
society claims a lien or set-off on the deposit. 

The deposit receipt or pass book should be obtained 
together with a signed notice of withdrawal and 
authority to pay the money to the bank. 

BUILDING SOCIETY SHARES. These may be 
effectively charged as security for an advance by a 
memorandum of deposit, together with the relative 
certificate or pass book. A signed notice of withdrawal 
should be taken and an authority for the society to pay 
the money to the bank. Notice should be given to the 
society in duplicate asking the society to state if any 
prior notices have been received, whether notice of 
withdrawal has been given by the shareholder, and if 
the society claims a lien or set-off in respect of any sums 
due to it. In some cases societies will not recognise 
charges and then the question of transfer into the name 
of the bank’s nominee arises. Some societies object to 
registering limited companies as shareholders owing to 
income tax difidculties. 

BULL AND BEAR. Names given to the two kinds 
of speculators on a stock exchange. 

A bull is one who anticipates a rise in a certain 
stock; he therefore buys in, not intending to pay for 
the purchase but hoping to sell out later at a profit. 

A bear, on the other hand, expects a certain security 
to fall in price, so he sells stock which he does not 
possess, with the object of buying in before settling day 
at a lower figure, in which case the difference would 
be his profit. (See Backwardation, Contango, 
Stock Exchange.) 

BULLION. Gold and silver in bars or in the mass. 
The word is also used when speaking of large quantities 
of gold, silver and copper coins, especially when regarded 
by weight. 

Bullion is said to have been originally the name of 
the office or mint where the metal was stamped into 
coins. 


By the Bank Charter Act, 1844, Section 4, “all 
persons shall be entitled to demand from the Issue 
Department of the Bank of England, Bank of England 
notes in exchange for gold bullion, at the rate of £3 
17s. 9d. per ounce of standard gold: Provided always 
that the said Governor and Company shall in all cases 
be entitled to require such gold bullion to be melted 
and assayed by persons approved by the said Governor 
and Company at the expense of the parties tendering 
such gold bullion.” 

Under the Coinage Act of 1870, anyone had the 
right to take bar gold, if of sufiScient fineness, to the 
Mint and have it coined, free of expense, at the rate of 
£3 17s. lO^d. per ounce of standard gold, provided 
that the value was not less than £20,000, but the owner 
of the gold bullion had to wait for payment imtil it was 
coined. Anyone requiring coins for gold bullion would 
take it to the Bank of England, where, as stated above, 
notes at the rate of £3 17s. 9d. per ounce were given at 
once. 

By the Gold Standard Act, 1925, the Section of the 
Coinage Act, 1870, which enabled any person bringing 
gold bullion to the Mint to have it assayed and coined, 
shall, except as respects gold bullion brought to the 
Mint by the Bank of England, cease to have effect. 
The right to tender bullion to be coined is thus confined 
by law, as it has long been confined in practice, to the 
Bank of England. The same Act puts the Bank of 
England imder the obligation to sell gold bullion, in 
amount not less than 400 fine ounces, in exchange for 
legal tender at the fixed price of £3 17s. lOJd. per 
standard ounce. Subsection (2) of Section 1 of the 
Gold Standard Act, 1925, was suspended on 21st 
September, 1931, relieving the Bank of England from 
the obligation to sell gold bullion. (See Bar Gold, 
Gold Standard Act, 1925.) 

BULLION POINTS. The same as “Specie Points” 

BUSINESS NAMES. See Registration of Business 
Names. 

BUYING IN. A Stock Exchange term. Where 
securities have not been delivered by a seller to a 
purchaser at the appointed time, they may be “bought 
in” by an official of the Stock Exchange. In the case 
of registered securities, if not delivered within ten days 
they may be bought in against the seller on the eleventh 
day after the Ticket-day, or on any subsequent day, 
and the loss occasioned by such buying in must be 
borne by the seller. (See Selling Out, Stock 
Exchange.) 
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CABLE TRANSFER. See Telegraphic Transfers. 
CALENDAR. From the following tables the day of 


Jan. 

May 

Aug. 

Feb. 

June 

Sept. 

April 


1961 

1989 

Oct. 

Mar. 


Dec. 

July 


1967 

1995 



Nov, 




1978 



April 

Jan. 

May 

Aug. 

Feb. 

June 

Sept. 


1962 

1990 

July 

Oct. 

Mar. 


Dec. 


1973 






Nov. 




1979 



S^t. 

April 

Jan. 

May 

Aug. 

Feb. 

June 


1963 

1991 

Dec. 

July 

Oct. 

Mar. 



1974 







Nov, 



1985 



June 

Sept. 

April 

Jan. 

May 

Aug. 

Feb. 


1969 

1997 


Dec. 

July 

Oct. 


Mar. 


1975 








Nov. 


1986 



Feb. 

June 

Sept. 

April 

Jan. 

May 

Aug. 


1970 

1998 

Mar. 


Dec. 

July 

Oct. 



1981 



Nov. 







1987 



Aug. 

Feb. 

June 

Sept. 

April 

Jan. 

May 


1965 

1993 

Mar. 


Dec. 

July 

Oct. 


1971 

1999 


Nov. 






1982 



May 

Aug. 

Feb. 

June 

Sept. 

April 

Jan. 


1966 

1994 

Mar. 


Dec. 

July 

Oct. 


1977 





Nov. 





1983 



Sun. 

M. 

Tu. 

w. 1 

Th. 

F. 

Sat. 

1 

8 

15 

22 

29 

M. 

Tu. 

W. 

Th. ' 

F. 

Sat. 

Sun. 

2 

9 

16 

23 

30 

Tu. 

W. 

Th. 

F. 

Sat. 

Sun. 

M. 

3 

10 

17 

24 

31 

W. 

Th. 

F. 

Sat. 

Sun. 

M. 

Tu. 

4 

11 

18 

25 


Th. 

F. 

Sat. 

Sun. 

M. 

Tu, 

W. 

5 

12 

19 

26 


F. 

Sat. 

Sun. 

M. 

Tu. 

W. 

Th. 

6 

13 

20 

27 


Sat. 

Sun, 

M. 

Tu. 

W. 

Th. 

F. 

7 

14 

21 

28 



Leap Years 


Jan. 

Oct. 

May 

Feb. 

Mar. 

June 

Sept. 



1984 

April 

July 


Aug. 

Nov. 


Dec. 





Sept. 

Jan. 

Oct. 

May 

Feb. 

Mar. 

June 



1968 

Dec. 

April 


Aug. 

Nov. 




1996 


July 









June 

Sqpt. 

Jan. 

Oct. 

May 

Feb. 

Mar. 



1980 


Dec. 

April 


Aug. 

Nov. 







July 








Mar. 

June 

Sept. 

Jan. 

Oct. 

May 

Feb. 



1964 

Nov. 


Dec. 

April 


Aug. 



1992 




July 







Feb. 

Mar. 

June 

Sept. 

Jan, 

Oct. 

May 



1976 

Aug. 

Nov. 


Dec. 

April 










July 







May 

Feb. 

Mar. 

June 

Sept. 

Jan. 

Oct. 



1960 

Aug. 

Nov. 


Dec. 

April 




1988 





July. 






Oct. 

May 

Feb. 

Mar. 

June 

Sept. 

Jan. 



1972 


Aug. 

Nov. 


Dec. 

April 

July 





Sun. 

M. 

Tu. 

W. 

Th. 

F. 

Sat. 

1 

8 

15 

22] 

29 

M. 

Tu. 

W. 

Th. 

F. 

Sat. 

Sun. 

2 

9 

16 

23 

30 

Tu. 

W. 

Th. 

F. 

Sat. 

Sun. 

M, 

3 

10 

17 

24 

31 

W. 

Th. 

F. 

Sat. 

Sun, 

M. 

Tu, 

4 

11 

18 

25 


Th. 

F. 

Sat, 

Sun. 

M. 

Tu. 

W. 

5 

12 

19 

26 


F. 

Sat, 

Sun, 

M, 

Tu. 

W. 

Th. 

6 

13 

20 

27 


Sat. 

Sun* 

M. 

Tu. 

W. 

Th. 

F. 

7 

14 

21 

28 
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the week for any date from 1960 till 1999 can easily 
be ascertained. The one table contains ordinary years, 
the other table leap years. 

If, for instance, it is required to know what day of 
the week 13th March, 1960, was, find the year 1960 in 
the year column, then look to the left to find the month 
of March, and at the bottom of the column containing 
that month will be found the day of the week, Sunday, 
in a line with the 13th on the right, 

CALL. A Stock Exchange term meaning the right 
to buy a specified security at a certain price within an 
arranged period. (See Options, Stock Exchange.) 

CALL MONEY. (See Money at Call and Short 
Notice.) 

CALL RATE. The rate of interest allowed on deposits 
repayable at call and not subject to notice. 

The London Joint Stock Bank call rate is usually 
i per cent less than the rate for deposits at notice. 

CALLING OVER. “CaUing over” is an essential 
part of the work of a bank office. The day books should 
be called over daily with the current accoxmt ledgers and 
other books into which the items have passed, each 
entry, as it is called out, being ticked in both books. 
In order that the calling over may be as effective as 
possible, it is usually carried out, when practicable, by 
clerks other than those concerned in writing up the 
day books or posting file ledgers. 

In a mechanised office the current account call may 
consist of checking the copy sheet of entries machined 
on customers’ statements against the copy sheet of 
entries machined on the bank’s ledger cards. The 
number of the account and the closing balance in each 
case are called. The impersonal call may consist of 
checking the entries in hand-written loose-leaf Home 
Safe, Deposit, Loan, Personal Loan and Bill Ledgers 
against the corresponding machined loose-leaf ledger 
sheets. 

CALLS. Shares may be either fully paid or only 
partly paid. If the latter, the holders are liable, when 
called upon by the company, to pay up the amounte 
or “calls” as they are made. Calls should be made in 
accordance with the company’s articles of association 
or the agreement when the shares were first issued. A 
limited company may, by special resolution, declare 
that any portion of its uncalled capital shall not be 
called up except in the event of the company being 
woundup. (See Reserve Liability.) 

Some of the clauses of Table A with respect to calls 
are as follows — 

“15. The directors may from time to time make calls 
upon the mem^rs in respect of any moneys 
unpaid on their shares (whether on account of 
the nominal value of the shares or by way of 
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premium) and not by the conditions of allot- 
ment thereof made payable at fixed times, pro- 
vided that no call shall exceed one-fourth of 
the nominal amount of the share, or be payable 
at less than one month from the date &ced for 
the payment of the last preceding call; and 
each member shall (subject to receiving at 
least fourteen days’ notice specifying the time 
or times of payment) pay to the company at 
the time or times and place so specified the 
amount called on his shares. A call may be 
revoked or postponed as the directors may 
determine. 

“17. The joint holders of a share shall be jointly and 
severally liable to pay all calls in respect 
thereof. 

“20. The directors may on the issue of shares 
differentiate between the holders as to the 
amoimt of calls to be paid, and the times of 
payment. 

“21. The directors may, if they think fit, receive from 
any member willing to advance the same all 
or any part of the moneys uncalled and unpaid 
upon any shares held by him; and upon all or 
any of the moneys so advanced may (until the 
same would, but for such advance, become 
payable) pay interest at such rate not ex- 
ceeding (imless the company in general meeting 
shall otherwise direct) five per cent per annum, 
as may be agreed upon between the member 
paying the sum in advance and the directors.” 

There is usually a clause in the articles, providing for 
the charging of interest on overdue caUs, and giving 
the directors power to forfeit the shares. (See under 
Lien.) 

A company can sue a member for payment of a call 
(it being a specialty debt, see Section 20 under Articles 
OF Association) at any time within twelve years. (See 
Capital, Companies, Share Capital.) 

Even after a shareholder has sold his partly paid up 
shares he continues liable, in some circumstances, in 
the event of the company being wound up within one 
year after the shares have been transferred. (See 
Contributories.) 

CAMBIST. A person who deals in foreign moneys, 
notes and bills of exchange. One who is skilled in the 
value of foreign moneys and the operations of exchange. 
The term is now nearly obsolete. 

CANADAS. A Stock Exchange name for Canadian 
Pacific Railroad securities. 

CANCELLATION OF BILL OF EXCHANGE, A 
bill of exchange is discharged when it is intentionally 
cancelled. The Bills of Exchange Act, 1882, Section 63, 
provides: 

“(1) Where a bill is intentionally cancelled by the 
holder or his agent, and the cancellation is 
apparent thereon, the bill is discharged. 

“(2) In like manner any party liable on a bill may be 
discharged by the intentional cancellation of 
his signature by the holder or his agent. In 


such case any indorser who would have had 
a right of recourse against the party whose 
signature is cancelled, is also discharged. 

“(3) A cancellation made unintentionally, or under 
a mistake, or without the authority of the 
holder, is inoperative; but where a bill or any 
signature thereon appears to have been 
cancelled the burden of proof lies on the party 
who alleges that the cancellation was made 
unintentionally, or under a mistake, or 
without authority. 

Where a bill, or cheque, has been accidentally 
cancelled by a banker, a note should be made near to 
the cancellation that it has been “cancelled in error,” 
and the words should be initialed, or signed, by the 
banker who has made such cancellation. With regard, 
however, to accidentally cancelled bills which bear 
foreign indorsements, by a custom of the Clearing 
House “they are only accepted as ‘Returns* under 
protest, inasmuch as in certain foreign countries the 
return of cancelled documents is illegal.” The holders 
or their bankers should give notice to the bankers who 
cancelled the bill that they hold them liable for any 
consequences that may arise by reason of the cancella- 
tion. {Questions on Banking Practice,) 

Where a cheque is tom in two a banker treats it as 
cancelled and will not pay it, unless the mutilation is 
confirmed by a banker as accidental. (See Mutilated 
Cheque or Bill.) 

When a cheque is paid, it is usually cancelled by the 
drawer’s signature being marked tiurough with ink. 
Some banks stamp the word “paid” and the date on the 
face of the cheque. Others perforate the paid cheque 
with the date. 

By Section 3, Cheques Act, 1957, “an unindorsed 
cheque which appears to have been paid by the banker 
on whom it is drawn is evidence of the receipt by the 
payee of the sum payable by the cheque.” 

When a bill is paid, the acceptor’s signature is 
cancelled. 

The cancellation of a signature should be decisive, 
but should not make the signature illegible. (See 
Cancelled Cheques and Bills.) 

CANCELLATION OF STAMPS. The Stamp Act, 
1891, provides as follows — 

“Section 8. (1) An instrument, the duty upon which 
is required or permitted by law to be denoted 
by an adhesive stamp, is not to be deemed duly 
stamped with an adhesive stamp, unless the 
person required by law to cancel the adhesive 
stamp cancels the same by writing on or across 
the stamp his name or initials, or the name or 
initials of his firm, together with the true date 
of his so writing, or otherwise effectively 
cancels the stamp and renders the same in- 
capable of being used for any other instrument 
or for any postal purpose, or unless it is 
otherwise proved that the stamp appearing on 
the instrument was aflSxed thereto at the 
proper time, 
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“(2) Where two or more adhesive stamps are used 
to denote the stamp duty upon an instrument, 
each or eveiy stamp is to be cancelled in the 
manner aforesaid. 

“(3) Every person who, being required by law to 
cancel an adhesive stamp, neglects or refuses 
duly and effectually to do so in the manner 
aforesaid, shall incur a fine of ten pounds.” 

If any bill of exchange is presented for payment 
unstamped, the person to whom it is presented may 
aflSx thereto an adhesive stamp of two pence, and cancel 
the same. The two pence may be deducted from the 
amount of the cheque or bill, or charged in account. 
(Section 38.) The banker is the only person who can 
affix and cancel the stamp as permitted in that Section. 
Where a cheque drawn on unstamped paper had an 
adhesive stamp affixed and cancelled by an intermediate 
holder, it was held to be invalid. {Hobbs v. Cathie 
(1890), 6 T.L.R. 292.) 

CANCELLED CHEQUES AND BILLS. When a 
cheque is paid, it becomes the property of the drawer, 
but the banker is entitled to keep it as a voucher till the 
account is settled, or the customer agrees that the entries 
in the pass book or statement are correct. A paid cheque 
is useful evidence for the drawer of the payment of the 
money. (See Section 3, Cheques Act, 1957, infra.) It 
is also evidence for the banker that he has repaid 
money belonging to the drawer, to the amount of the 
cheque. 

The cancellation is usually effected by the drawer’s 
sijgnature on a cheque and the acceptor’s signature on a 
bill being marked through with ink, often with the 
initials of the officer responsible, and an impression is 
made on each document of the paid date stamp, the 
date being that of the day of payment. The signatures 
should not be obliterated, and the date stamp should be 
distinct. 

It is the practice of London bankers to return can- 
celled cheques to a customer each time he gets his pass 
book or statement. 

In some country banks the paid vouchers were not, 
as a rule, given up to customers, unless specially asked 
for. In view of the provisions of Section 3 of the Cheques 
Act, 1957, however, it seems likely that the vouchers will 
be returned regularly as they are used as evidence of 
payment. 

The cancelled cheques of each customer are usually 
kept in separate bundles, sorted in order of date of 
payment, each bundle containing the vouchers for three, 
six, or twelve months, as may be most convenient. The 
paying-in slips are retained by the banker and are not 
given up with paid cheques. Th&y are sorted either along 
with the cheques or in separate bundles. 

In preparation for electronic accounting some banks 
have abandoned the detailed statement sheet in favour 
of an ac^unt which gives the customer numbers for the 
description of his cheques and symbols for the descrip- 
tion of his credits. A column is provided on the state- 
ment sheet for the custonoer who so desires to augment 
the information given by writing in such details as he 
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may wish. For this purpose both cheques and credits 
are dispatched with the statement sheet periodically. 

If the cancelled cheque is required as evidence in a 
court of law, the drawer, as being the owner of the paid 
cheque, if it is in the custody of the banker, must take 
steps to obtain it from the banker. This, in practice, 
would never be refused, if a receipt is given to protect 
the banker. A refusal to hand over a cheque would 
necessitate the service of a subpoena upon the banker 
to produce it. (See Cancellation of Bill of Exchange.) 

CANPACS. A Stock Exchange name for Canadian- 
Pacific Railroad securities. 

CAPITAL. In the early stages of civilisation, sheep 
and cattle acted as a currency. “Being counted by the 
head, the kine was called capitate, whence the econo- 
mic term capital, the law term chattel, and our common 
name cattle^' (Jevons). 

In a joint stock company the capital is the sum 
subscribed by the members of the company— that is, 
the shareholders — ^for the purposes of the business. 
The amount which is authorised by the memorandum 
of association is the “authorised,” “nominal,” or 
“registered” capital. Of the nominal capital there is 
often only a part of it issued, called the “issued” 
capital, the remainder being referred to as “unissued.” 
Further portions may be issued from time to time, until 
the full nominal capital has been issued. Of the capital 
which has been “issued” (called also the “subscribed” 
capital), only that part of it is paid up, or subscribed 
by the shareholders, which the directors have “called 
up.” The part which has been called up and paid is 
called the “paid up” capital, the remaining part being 
termed the “uncalled” capital; and it remains unpaid 
until a “call” is made for it by the directors. If the 
whole has been called up, the shares are said to be “fully 
paid.” A company may mortgage its uncalled capital. 
Of the uncalled capital, a certain portion may, n the 
company has so resolved, form a reserve liability, which 
is not called up except in the event of the company being 
wound up. This reserve capital cannot be mortgaged. 
(Section 60, Companies Act, 1948, see Reserve 

Liability.) For example— 

Nominal (or Authorised, or Registered) Capital, 

20,000 shares, £5 each .... £100,000 

Subscribed (or Issued) Capital, 10,000 shares, 

£5 each . ... . . . £50,000 

Unissued, 10,000 shares, £5 each . . . £50,000 

The subscribed capital may be divided into — 

Paid-up Capital, 10,000 shares, £5 each, £2 10s. 
paid . £25,000 

Uncalled Capital, 10,000 shares, £2 10s. each — 

Callable, £I 10s. per share , . . £15,000 

Reserve (callable only in a winding up), 

£1 per share £10,000 

A shareholder’s liability in the company is limited 
to the nominal value of the shares held by him, and if 
the shares are fully paid his loss, in the event of the 
failure of the company, will not exceed the amount he 
has invested in the company. In the case of a private 
trader, however, he stands to lose not only the money 
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he has put into the business, but also his private means 
so far as they may be required to meet the demands 
of the creditors. A trader’s capital is usually treated as 
being the difference between the assets and the actual 
liabilities. 

H. D. Macleod defines capital as “an economic 
quality used for the purpose of profit.” Under the name 
of capital are included money, goods, land, personal 
skill, energies, labour, credit, and anything that is used 
to produce a profit. But wealth, in whatever form, if 
unemployed, is not capital. There are two species of 
capital, circulating or floating capital and fixed capital. 
Circulating capital, in the words of John Stuart Mill, 
“does its work not by being kept but by changing 
hands.” “This portion of capital requires to be 
constantly renewed by the sale of the finished product 
and when renewed is perpetually parted with in buying 
materials and paying wages.” Fixed capital produces 
its effect not by being parted with but by being kept. 
Wealth expended in land, buildings, docks, roads, 
machinery, railways, etc., is fixed capital. (See Balance 
Sheet, Share Capital.) 

CAPITAL ACCOUNT. The account which is 
concerned solely with the capital or funds subscribed 
by the shareholders in a bank or other company, for 
the purpose of carrying on the imdertaking, or with the 
funds or assets put mto a private business by its 
proprietor or the partners in the business. 

CAPITAL GAINS TAX. The Financial Statement 
(1962/63) announced the intention of the Government 
to propose a tax under a new Case VII of Schedule D, 
surtax and profits tax on certain short-term gains, 
hitherto non-taxable. 

This was duly effected by the Finance Act, 1962, 
Section 10 of which is as follows — 

* * 10— (1) Without prejudice to any other provision of 
the IncomeTax Acts directing income tax to be charged 
under Schedule D, tax under that Schedule for the 
year 1962-3 or any subsequent year of assessment 
shall be charged, subject to and in accordance with 
the rules contained in this Chapter, in respect of all 
gains accruing to any person resident and ordinarily 
resident for the year in the United Kingdom from his 
acquisition and disposal of any chargeable assets, not 
being gams which accrue as profits of a trade, 
profession, vocation, office or employment.” 
Subsection 2 sets a time limit of three years for land 
and sk months in any other case. Land or investments 
held for longer than these periods will therefore escape 
tax under this Section. Losses are allowable against 
gains. (Subsection 3.) 

For the information on which the tax will be based 
the Chancellor of the Exchequer will rely primarily on 
the ordinary income tax return, which now includes an 
appropriate Section for reporting chargeable gains 
under Case VIL However, powers have been taken by 
the Finance Act, 1962, to check tax evasion, Section 16 
(7) being as follows — 

“V^ere it appears to the Commissioners of Inland 
Revenue that a person is or may be chargeable to 
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tax under Case VII in respect of his acquisition and 
disposal of assets, they may by notice in writing 
served on any person require him, within such time 
not less than twenty-eight days as may be specified 
in the notice — 

id) To state whether he has acted on behalf of the 
first-mentioned person in coimection with any 
acquisition or disposal of assets by that person ; 
{b) If so, to furnish information in his possession 
with respect to the acquisition or disposal, 
being information as to — 

(i) the assets comprised in the acquisition 
or disposal and the consideration for 
the acquisition or disposal: and 

(ii) the date and manner of the acquisition 
or disposal, including any condition to 
which it was subject and the satisfaction 
or otherwise of such condition; 

and Part III of the Finance Act, 1960 (which relates 
to penalties), shall have effect as if this subsection 
were among the provisions specified in the second 
column of the Sixth Schedule to that Act.” 

Bankers may therefore be obliged under this Section 
to disclose particulars relating to their customers^ 
transactions and accounts. 

CAPITAL ISSUES COMMITTEE. Since 1932 there 
has been control, to a greater or less degree, over 
capital issues in the United Kingdom. The 1932 
controls, and such modifications as were made up to 
1939, were without a statutory basis, but resulted from 
public requests by the Chancellor, which the various 
markets observed. At the outbreak of war m 1939, the 
Foreign Transactions (Advisoiy) Committee, which had 
been set up in 1936 to advise the Treasury on issues 
involving remittances to countries outside the Common- 
wealth, was renamed the Capital Issues Committee and 
was given the wider task of advising the Treasury on 
the administration of the statutory control of capital 
issues (and analogous transactions), for which provision 
was made in Regulation 6 of the Defence (Finance) 
Regulations, 1939. 

The end of the war in 1945 saw the retention of the 
Capital Issues Committee with its primary function 
unchanged; permanent provision for capital issues 
control was made the following years with the passing 
of the Borrowing (Control and Guarantees) Act, 1946, 
The exemption limit below which application to the 
Committee was not required was initially for issues of 
£10,CX)0 in any period of twelve months. This was 
raised by regulation to £50,000, at which level it 
remained until March 1956, when it was reduced to 
£10,000. In July, 1958, the limit reverted to £50,000, 
A few months later, in February, 1959, the Treasury 
under its statutory powers gave a general consent 
whereby it became no longer necessary for any person 
or company resident in the United Kingdom to apply 
individually for Treasury consent before borrowing 
money in Great Britain or before issuing shares or 
other securities (other than redeemable shares issued 
by way of capitalisation of profits and reserves). The 
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Order under the Act, however, remains in force. 
Borrowers outside the United Kingdom must still 
apply individually for Treasury consent for issues over 
£50,000 in any twelve months, and such applications 
are referred to the Capital Issues Committee. (Treasury 
consent is also required for issues by local authorities.) 
(United Kingdom Financial Institutions^ Central Office 
of Information.) 

The control of issues for overseas borrowers will, in 
future, be the real function of the Capital Issues 
Committee, which thus reverts to its pre-war role as the 
Advisory Committee on Overseas Issues. 

It is also necessary to obtain consent for issues over 
£1,000,000. This is so that too many do not reach the 
market at the same time. 

CAPITAL REDEMPTION RESERVE FUND. (See 
under Redeemable Preference Shares.) 

CARAT. A measure by which goldsmiths and 
assayers denote the fineness of gold. Any portion of 
gold is supposed to be divided into twenty-four parts, 
each part being called a carat, and if it is all pure gold 
it is said to be “24 carats” fine. English gold coins 
contain eleven parts pure gold and one part of copper; 
that is, standard gold is eleven-twelfths fine, and eleven- 
twelfths of twenty-four carats equal twenty-two carats 
fine. 

The word is, by some, supposed to be derived from 
the native name of a tree, the seeds of which, owing to 
their uniformity in size, were used for weighing gold. 
A carat does not now represent any particular weight, 
but merely states the proportion of gold there is in any 
given weight. The carat used for weighing diamonds, 
however, has a fixed weight equal to 3*17 grains 
Troy. 

CARRIAGE OF GOODS BY SEA ACT, 1924. (See 
under Bill of Lading.) 

CARRY OVER; CARRYING OVER. On the 
Stock Exchange to “carjy over” means to continue a 
bargain until next account, instead of paying for stock 
bought, or delivering stock which has been sold, as the 
case may be. In the former case the speculator may be 
required to pay “contango” (q.v) and in the latter, 
“backwardation” (q.v). 

(See Stock Exchange.) 

CARRYING OVER DAY. The first day of the 
settlement on the Stock Exchange. (See Contango.) 

CASE OF NEED. (See In Case of Need.) 

CASH ACCOUNT. An account in the general ledger 
to which the totals (debits and credits) of each day’s 
transactions are passed. The balance of the account 
represents the amount of cash on hand. Credits to 
omer accounts are debited to cash account, and debits 
are credited. 

In Scotland the term signifies a customer’s account 
on which a cash credit has &en granted. It is practically 
the same as an account in England on which a limit of 
ov^draft is allowed. (See Bond of Credit, Cash 
CREorr.) 

CASH BALANCE BOOK. This book, which is 
written up at the close of business each day, contains 


particulars of all the cash on hand, obtained by com- 
bining the details of each cashier’s till and the reserve 
of cash in the strong room. The total should agree 
with the balance as shown in the day book or cash book 
and the cash account in the general ledger. 

CASH BONUS. A bonus upon a life policy which 
is paid in cash, instead of being used to reduce the 
amount of the premium or to increase the sum ulti- 
mately payable under the policy. (See Bonus, Life 
Policy.) 

CASH BOOK. A book which, in some banks, 
contains a record of all cash transactions. In large 
offices there may be received cash books and paid cash 
books. In other banks the cash book is merely for the 
specification of the cash held in the bank each night. 

The day book is in some banks called the cash book. 
(See Day Book.) 

CASH CREDIT. A term commonly used in banks 
in Scotland to describe an arrangement under which a 
customer is allowed an advance up to a certain limit, 
against a “bond of credit” (q,v.) by one or more sureties, 
or cautioners as they are called in Scotland. The 
customer need not take the whole advance at once, 
but may draw the amount as required. 

The bond of credit is signed by the debtor as well as 
by the sureties, and the effect of it is, practically, to 
make all the parties debtors to the bank, although the 
person in whose name the account stands is the real 
debtor. 

CASH CREDIT BONDS. (See this item in Appendix 
on “Scottish Banking.”) 

CASH DISCOUNT. An allowance or deduction 
from the invoice price of goods for payment within a 
stipulated time. It varies in different trades and seasonal 
accommodation is often required by traders to enable 
them to take advantage of cash discoimt. Cash discount 
must not be confused with trade discount (^,t?.). 

CASH ORDER. A cash order is a bill of exchange 
on demand drawn by one person on another. For 
example, a wholesale dealer John Jones, who has 
supplied goods to, say, John Brown, a shopkeeper, 
draws a cash order upon him, usually in the following 
form — 

English Street, 

Carlisle, 

July, 19 

£ 10 . 

On demand pay to the British 

Stamp Bank Ltd. or order the sum 

2d. of Ten pounds sterling for value 

received. 

John Jones, 


Mr. John Brown, 

Coney Street, 

York. 

The order must be indorsed by the banker to whom 
it is payable, or, if payable to the drawer’s order, by 
the drawer. 

The cash order is sent for collection to a banker in 
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the town where John Brown lives, and the banker sends the balance at the close of business. In some mechanised 
out a messenger to John Brown’s address and presents systems the cashier’s book is abolished, 
the order for payment. It is expected that the order CASTING. The act of summing up figures. When a 
will be paid in cash, though in some cases payment is column has been cast-up, the total is often called “the 
received by cheque, when it is known that the drawer casting.” 

is perfectly good and the cheque can be collected the CAUTION. A method of protecting certain interests 
same day. When a cheque is taken the collecting banker in registered land by lodging a notice at the Land 
frequently attaches the cash order to the cheque; and Registry. Thus a party to a pending action affecting 
the banker on whom the cheque is drawn hands over registered land may lodge a caution at the Land 
the cash order to the drawer of the cheque when it is Registry against dealings in the land at issue. (See 
paid. In some districts it is customary for the drawee, also Mortgage Caution.) 

when the order is presented, to accept it payable at his CAUTIONARY OBLIGATION. In Scotland, an 
bankers in the same town. When this is done it should obligation or undertaking by a cautioner, or surety, 
be passed through the local clearing on the same day. that he will be responsible for a certain amount, if the 
The remitter of the order often gives instructions that, debtor, who is also a party to the bond, fails to repay 
if it is not paid on the day of receipt, it may be held the debt. (See Bond of Credit; and Appendix on 
over till the following day. In the absence of such “Scottish Banking” under Cautionary Obligations.) 
instructions the remitter should be advised if a cash CAUTIONER. (See Cautionary Obligation.) 

order is held over. If the drawer is not at home when CAVEAT. (Latin, Let him beware.) A notice of 

the messenger calls a note is left that the order is at the warning given to a public official by an interested party, 
bank and requires his attention. as, for example, where a caveat is given to the Yorkshire 

Cash orders are not, as a rule, accepted by the drawee, Deeds Registry by a person claiming to be entitled to 
and consequently he cannot be sued upon them, but an interest in certain lands. The caveat is registered, 
if he gives his cheque in exchange, and it is dishonoured, and remains on the books as a warning to anyone who 
he can be sued upon the cheque. contemplates dealing with the property. (See York- 

Cash orders received for collection should not be shire Registry of Deeds.) A caveat is sometimes 
credited on the day of receipt to the bank sending them, lodged at the Probate Registry by a party interested in 
in cases where the orders are being held over till the a deceased’s estate with the intent to stop the issue of 
next day, probate. Until the caveat is removed, no grant can be 

Cash orders are now nearly obsolete. given. The caveat requires renewal after six months. 

The stamp duty upon a cash order is twopence. CENTRAL ASSOCIATION OF BANKERS. This 

CASH RATIO. A bank maintains a cash reserve Association was formed in 1895 to unite the committee - 
consisting of bank notes, coin and balances, available of the London Clearing Bankers, the West End London 
on demand with the Bank of England, in order to meet Banks, and the County Banks of the United Kingdom, 
the demands of its customers for ready cash. The ratio The Association was merged in the British Bankers’ 
between the total of such reserves and the bank’s Association in December, 1919. (See British Bankers 
liabilities to the public on current, deposit, and other Association.) 

accounts is known as the Cash Ratio. It shows, there- CENTRAL BANK. The name given to a bank which 
fore, the percentage of the total amount of money (a) holds its government’s liquid funds and the reserves 

lodged with the bank by its customers that is held in of the commercial banks, {b) has a monopoly (or virtual 

the form of cash in the till or as balances at the Bank monopoly) of the note issue and the custody and control 
of England, convertible at will into cash. of the gold reserve of the country, and (c) controls and 

Since cash so held is a non-earning asset, banks regulates the supply of credit. In some countries the 

endeavour to keep its amount to a minimum. This, central bank is a privately owned joint stock company, 

however, is determined by the banks’ experience of which issues its own notes, subject to certain legal 

their daily cash requirements in the ordinary course of restrictions. In other countries, it is owned by the 

business. A Cash Ratio of approximately 10 per cent State. In either case, its function is to control the 

was traditionally regarded as desirable, though such volume of credit by raising or lowering its rate of 

a percentage was purely conventional. However, in discount and by buying or selling securities on the 

December, 1946, the London Clearing Banks an- market. Latterly, central banks in certain countries 

nounced that as from 1st January, 1947: “Taking into have been charged by their governments with the 

account the general disposition of bank assets now management of large funds set aside for use in safe- 
ruling, it has been agreed in consultation with the Bank guarding the currency against undue short-term 

of England that the daily mixo of cash balances to deposit fluctuations. (See Exchange Equalisation Account.) 

liabilities will be maintained on the basis of 8 per cent.” Central banks are useful bodies to undertake the 
(See Window Dressing.) negotiation of international monetary agreements. The 

CASHHER^B BOOK. The book in which the understanding reached between England, France, and 

cashier enters his daily transactions in the shape of the U.S.A. in September, 1936, regarding exchange 

credits received and cash paid, adding at the end of the stabilisation was a good example of this type of 

day a summary showing his opening cash balance and co-operation. (See Exchange Equalisation Account.) 
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The last twenty-five years have seen a great increase 
in the number of central banks, partly because of the 
increase in sovereign states brought about by the 
break-up of Austria-Hungary and partly because 
governments have realised the power that is given to 
them by the control of national credit through a central 
banking system. Thus the Commonwealth countries 
have in recent years greatly developed this side of bank- 
ing, and Canada, India, Australia, and New Zealand 
are now in possession of active central banking systems. 
The United States of America in 1913 set up a reserve 
banking system, rather than a central bank proper, for 
by the Federal Reserve Act a series of government banks 
was established and membership of the Reserve System 
was optional. Members were under an obligation to 
keep certain specified reserves with their local Reserve 
Bank, and submit to inspection, receiving certain 
privileges (such as status) in return. Membership of 
national banks is now compulsory and the activities of 
the various reserve banks are co-ordinated and very 
largely controlled by a Federal Reserve Board, which, 
though part of the original plan, has in recent years 
acquired greater powers and has also become less of 
an organ of the banking profession and much more of a 
department of government. 

CERTIFICATE. The document which is issued by 
a company, to a member of the company, specifying 
the shares or stock held by him. It is usually signed by 
two directors, countersigned by the secretary, and 
impressed with the company’s seal. Certificates are of 
many different sizes, and usually papers of different 
colours are used for the various classes or issues of 
shares and stocks. 

The following is a specimen of a certificate — 

Ordinary Share Capital 
Certificate No. 

John Jones & Company Limited 
incorporated under the Companies Acts, 1908 to 1917. 

Capital 

£ in Preference shares of £1 each. Nos. 1 to 

£ in Ordinary shares of £1 each. Nos, 1 to 

Total, £ 

Share Certihcate 
This is to certify that 
of 

is the registered holder of of the above 

named Ordinary shares of £1 each, number 
to ^ , all inclusive, in John Jones & Company 

Limited, subject to the Memorandum of Association 
and Regulations of the Company, and that each of the 
said shares is fully paid up. 

Dates this day of , 19 

I Directors 

Secretary. 
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The certificate may have a footnote to the following 
effect — ® 

“The company will not transfer any shares without 
the production of the certificate relating to such shares 
which certificate must be surrendered before any deed 
of transfer, whether for the whole or any portion 
thereof, can be registered, or a new certificate ismed in 
exchange.” 

In a very few cases, however, there is a footnote to 
the effect that “This certificate is not required to be 
delivered up on transfer of the shares, and does not 
therefore constitute a document of title to the shares 
or any evidence that they remain in the above name. 
Shares are only transferable on forms prepared, and 
issued by the company at the request of the transferor.” 

In a few companies, a separate certificate was 
originally issued for each share. When any of the 
shares are transferred, instead of fresh certificates being 
issued the old ones are simply indorsed with the transfer, 
and the old certificates given to the transferee, the 
transfer being registered in the company’s books. 
Occasionally certificates of this description may be 
found which, though the shares have been transferred 
from the person named in the body of the certificate, 
do not give any indication, by indorsement or otherwise, 
of the transfer. The only way to ascertain who is the 
registered holder is to vrite to the company. In other 
cases where the same certificates pass from one holder 
to another, the company issues a transfer certificate 
(to accompany the old certificates) certifying that “a 
deed of transfer duly executed and attested and stamped 
as required by law, dated from to 

conveying shares numbered from 

to has been deposited m the office of the 

company and registered in their books on of 

, 19 

A certificate xmder the common seal of the company, 
specifying any shares held by any member, shall be 
prima facie evidence of the title of the member to the 
shares. (Section 81 of the Companies Act, 1948. See 
Share Capital.) 

Before an official quotation, on the London Stock 
Exchange, for stocks and shares can be obtained, the 
committee require that the certificates must conform 
to certain conditions. (See Quotation on London 
Stock Exchange.) 

With regard to the delivery of certificates and 
debentures by a company. Section 80 of the Companies 
Act, provides that — 

“(1) Every company shall, within two months after 
the allotment of any of its shares, debentures, 
or debenture stock, and within two months 
after the date on which a transfer of py such 
share, debentures, or debenture stock is lodged 
with the company, complete and have ready 
for delivery the certificates of all shares, the 
debentures, and the certificates of all deben- 
ture stock allotted or transferred, unless the 
conditions of issue of the shares, debentures, 
or debenture stock otherwise provide. 
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“(2) If default is made m complying with this section, 
the company, and every officer, of the company 
who is in default, shall be liable to a default 
fine.” 

“Section 78 (1). If a company refuses to register a 
transfer of any shares or debentures, the company shall, 
within two months after the date on which the transfer 
was lodged with the company, send to the transferee 
notice of the refusal.” 

A certificate does not always show how much is paid 
up per share, and this is an important point when the 
question of security is being considered. 

Where certificates are lodged as security, a blank 
transfer (y.u.) and qualifying agreement (^.v.), or letter 
of deposit, are taken by some banks, but the most 
satisfactory way is to take a completed transfer and 
letter of deposit and have the shares registered in the 
names of the nominees of the bank or in the name of a 
nominee company. If, however, a banker does not 
wish to register at once, he often takes a fully completed 
transfer with a letter of deposit and gives notice of his 
charge to the company. When this is done and he 
retains possession of the certificate, he has, as a rule, 
a good security. (See however, the remarks under 
Transfer of Shares with reference to the giving of 
notice to the Company.) A simple deposit of certifi- 
cates as security even without a memorandum of 
deposit, constitutes an equitable mortgage, and the 
banker can, when necessary, apply to the Court for 
power to sell. In nearly all cases, the certificates must 
be surrendered before a transfer of the shares can be 
effected. It may be mentioned that some canal com- 
panies used not to issue certificates at all. 

A deposit of a certificate with or without blank 
transfers will be defeated if the depositor eventuates to 
hold as a trustee, although there may be no indication to 
the lending banker that this is so. But if the shares are 
transferred into the name of bank nominees, this risk 
will be avoided. 

It is to be remembered that even a footnote upon a 
certificate that no transfer of the shares will be registered 
without production of the certificate is of no value in a 
case of fraud. In Rainford v. J, Keith and Blackman Co. 
Ltd.i [1905] 1 Ch. 296, it was held that the footnote did 
not constitute a contract and was not binding on the 
company. This case was followed and its principle 
approved by Mr. Justice Channell in Guy v. Waterloo 
Brothers and Layton (1909), 25 T.L.R. 515. 

A certificate does not require a stamp. In cases where 
a memorandum of deposit under hand of certificates is 
taken the stamp duty is skpence; if under seal, the duty 
will be the same as for a mortgage. (See Equitable 
Mortgage.) 

When a certificate has been lost the company con- 
cerned will on request supply a Form of Indemnity for 
completion by the shareholder and his bank. The bank 
which is asked to join in the Form of Indemnity will 
require a suitable counter-indemnity from its customer, 
the shareholder. If the missing certificate is subsequently 
found, it must be surrendered to the company. 


It is also possible for a certificate to be apparently in 
order and yet, on inquiry, to be found to be of no value, 
on account of the shares having been sold by the com- 
pany to satisfy a lien; and in some cases where shares 
have been converted, the old certificate is sometimes, 
for one reason or another, not handed over to the 
company. 

Where a certificate has been issued in pursuance of 
a forged transfer, see Forged Transfer. 

Loss of Stock Certificate, If a certificate for an 
amount of British Government Stock is defaced, lost 
or destroyed, the Bank of England may, on payment 
of a fee of 2s. 6d. (and, in a case in which the certificate 
is defaced, on the surrender thereof), on such terms as 
to evidence and indemnity as they think fit, issue a 
duplicate thereof. [Government Stock Regulations, 
1943 (S.R. & O. 1943, No. 1) as amended (S.I. 1953, 
No. 1062).] (See American Share Certificates, 
Companies, Share Capital). 

CERTIFICATE OF BONDS. A certificate issued to 
the holder of registered bonds stating that certain bonds 
have b een re gistered in his name. 

CERTIFICATE OF CHARGE, (See Charge 
Certificate, Land Registry.) 

CERTIFICATE OF DEDUCTION OF INCOME 
TAX, (See Income Tax.) 

CERTIFICAT E OF E^STENCE (sometimes known 
as a LIFE CERTIFICATE). A company paying an 
annuity to a person will often require, before m&ng 
the payments, a certificate that such person was alive 
on a certain day. Where a bank is required to complete 
such a certificate on behalf of one of its customers, it 
should before completing the certificate write to its 
customer and obtain in reply a letter signed by the 
customer. The signature on the letter should be verified 
by comparison with the specimen in the bank’s 
posscssioxi 

CERTinCATE OF INCORPORATION. On the 
registration of the memorandum of a company, the 
registrar of companies shall certify under his hand that 
the company is incorporated, and in the case of a limited 
company that the company is limited. From the date 
of incorporation, mentioned in the certificate of 
incorporation, the subscribers of the memorandum, 
and others who may become members, shall be a body 
corporate, capable of exercising all the functions of an 
incorporated company, and having perpetual succession 
and a common seal, with power to hold lands, but with 
such liability on the part of the members to contribute 
to the assets of the company, in the event of its being 
wound up, as is mentioned in the Companies Act, 1948. 

Such a certificate is conclusive evidence that all the 
requirements of the Act, in respect of registration and of 
matters precedent and incidental thereto, have been 
complied with, and that the association is a company 
authorised to be registered and is duly registered under 
the Act. (See Sections 13 to 15, Companies Act, 1948, 
and also under Articles of Association, Memoran- 
Dxm OF Association.) 

The regulations regarding the commencement of 
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business by a public company and the exercise of any 
borrowing powers are contained in Section 109 of the 
Companies Act, 1948. See that Section under Com- 
panies. A private company is entitled to commence 
business immediately after incorporation. (See Certi- 
ficate TO Commence Business.) 

Any person may inspect the documents kept by the 
registrar, on payment of a fee of one shilling, and any 
person may require a certificate of the incorporation of 
any company, or a copy or extract of any document, to 
be certified by the registrar, on payment of five shillings 
for a certificate of incorporation and sixpence for each 
folio of a certified copy or extract. (See Registrar of 
Companies.) 

The form of the registrar’s certificate is as follows— 

“I hereby certify that the 

Company Limited is this day incorporated under the 
Companies Act, 1948, and that the Company is limited. 

“Given under my hand this day of 

“Registrar of Companies.” 

(See Companies.) 

CERTIFICATE OF INSCRIPTION (OR STOCK 
RECEIPT). A certificate of inscribed stock. It is of 
value as a memorandum only, the stockholder’s title 
being t he en try in the books of the registrar. 

CERTIFICATE OF INSPECTION. A shipping 
document vouching for the condition of perishable 
goods at the time of dispatch. 

CERTIFICATE OF INSURANCE. (See Insurance 
Certificate.) 

CERTIFICATE OF MORTGAGE OF SHIP. A 
registered owner, if desirous of disposing by way of 
mortgage or sale of the ship or share in respect of which 
he is registered, at any place out of the country in which 
the port of registry of the ship is situate, may apply to 
the registrar, and the registrar shall thereupon enable 
him to do so by granting a certificate of mortgage or a 
certificate of sale. (Section 36, Merchant Shipping Act, 
1894.) 

The instrument gives particulars of the ship and an 
account of mortgages or certificates of mortgages 
p'anted in respect of the ship. The owner of the shares 
in the ship appoints an attorney to mortgage the shares, 
and declares that the money to be raised under the 
power shall not exceed a specified sum and that the 
rate of interest shall not exceed a certain rate. He also 
declares that the power of mortgaging may be exercised 
at and that the power shall not be exercised 

after months from the date thereof. 

The instrument is signed and sealed by the owner, 
and then follows the registrar’s certificate— 

“I re^strar of hereby certify 

that the above written particulars relating to the ship 
and the title thereto are correct; and I further certify 
that the said owner has duly subscribed and affixed his 
signature and seal as appears above. 

Registrar.” 

A person who advances money under a certificate of 
mortgage, whea there is a previous mortgage or certifi- 
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cate of mortgage indorsed on the said certificate, does 
so at his own risk. His title is liable to be defeated by 
the person claiming under the incumbrance so indorsed. 
(See Ship.) 

CERTIFICATE OF ORIGIN OR MANUFACTURE. 
A document issued at a Custom House as follows— 

“I do hereby certify that the xmdermentioned goods 
have been entered for shipment per Master 

for and have been duly verified 

by the exporter as being of British origin or manufacture. 
Given under my hand at the Custom House, 

Port of this day of 

19 

Chief Officer of Customs and Excise, Port of ” 
A certificate of origin may also be issued by a Chamber 
of Commerce. 

The object of the certificate is to satisfy an importer 
in certain foreign countries that the goods he is to 
receive are of British origin or manufacture. When 
sending goods to certain countries, exporters must 
include among the documents a certificate of origm 
bearing the visa of the consul of the consignee’s country. 
CERTIFICATE OF PROTEST. (See Protest.) 
CERTIFICATE OF REGISTRATION. A certificate 
given by the registrar of companies of any mortgage or 
charge registered in pursuance of Part III of the 
Companies Act, 1948 (see Registration of Charges), 
and stating the amount thereby secured. The certificate 
is conclusive evidence that the requirements of the Act 
as to registration have been complied with. A copy of 
every certificate of registration is to be indorsed by the 
company on every debenture or certificate of debenture 
stock which is issued by the company, and the payment 
of which is secured by the mortgage or charge so 
registered. (See Companies.) 

CERUFICAIE OF SEARCH. A certificate issued 
by the Registrar of a Deeds or Charges or Land 
Register in response to an application for an official 
search in respect of certain properties or names. 

Certificates of search are also issued by local authori- 
ties in respect of local land charges. (See also Land 
Charges, Yorkshire Registry of Deeds.) 

CERTIFICATE OF SUBSCRIPTION. A certificate 
(in America) issued to a subscriber for shares after 
payment of the first instalment. Provision is made on 
the document for receipts for the remaining instalments. 
When all the instalments are paid it is exchanged for 
an ordinary certificate. On the back of a certificate of 
subscription is printed a form of transfer. (See 
American Share CERuncATES.) 

CERTIFICATE TO COMMENCE BUSINESS. 
When a public company is entitled to commence 
business, the registrar of companies issues a certificate 
that the company is entitled to commence business, and 
that certificate is conclusive evidence thereof. Any 
advance naade by a banker to a company before the 
date of that certificate camot be recovered from the 
company. A private company, however, is entitled to 
conomence business immediately after incorporation and 
the above certificate is not required. The regulations 

122 



cm] 


DICTIONARY OF BANKING 


tCER 


regarding the commencement of business and the 
exercise of any borrowing powers are contained in 
Section 109 of the Companies Act, 1948. (See that 
Section under Companies.) 

A company limited by guarantee and not having a 
share capital does not require to obtain a certificate 
before commencing business or exercising its borrowing 
powers. 

CERTIFICATED BANKRUPT. A bankrupt who 
holds a release from the Court of Bankruptcy. (See 
Bankruptcy.) 

CERTIFICATION OF CHEQUES. In the United 
States cheques are freely “certified” by bankers, the 
certification being equal to an acceptance by the banker. 
When an American banker accepts or certifies a cheque 
he charges the amount at once to the drawer’s account 
and holds it in a special account against his liability 
upon the cheque. By the law of that country “where the 
holder of a cheque procures it to be accepted or certified, 
the drawer and all indorsers are discharged from 
liability thereon.” 

In this country, cheques are often, for the convenience 
of bankers in connection with the local clearing of 
cheques, “marked” as good. Instead of “marking” a 
cheque some bankers pay it, if in order, and give in 
exchange a clearing voucher to be passed through the 
next local clearing. 

Marking has been treated in this country as not being 
the equivalent of acceptance, and does not render the 
banker liable to the holder. (See Bank of Baroda Ltd. v. 
Punjab National Bank Ltd., [1944] A.C. 176, which, 
although a Privy Council case relating to India and 
hence not binding, did not differentiate from English 
law.) (See Marked Cheque.) 

CERTIFICATION OF TRANSFERS. (See Certi- 
fied Transfer.) 

CERTIFIED CHEQUE. A cheque which is marked 
or certified by a banker that it is good for the amount 
for which it is drawn. The “marlong” of a cheque for 
the drawer or a holder is not a desirable practice. It is 
better to debit the cheque to the drawer’s account and 
issue a banker’s draft. (See Certihcation of Cheques, 
Marked Che que.) 

CERTIFIED TRANSFER. Transfers are often 
certified upon the margin by the secretary or registrar 
of a company, that the certificates for the shares dealt 
with in the transfer are in the company’s office. The 
words generally used are, “Certificate for 
shares, paid, has been lodged at the com- 

pany’s office. Date. 

“The Company Limited, 

, Secretary.” 

Or sometimes the words are ‘ ‘Coupon for £ received 

at the company’s office by 

The custom of certifying transfers has grown out of 
the exigencies of Stock Exchange practice when, for 
example, part only of a holding of shares is sold and the 
certificate has to be split. The relative transfer is 
certified by the company that the relative certificate has 
been lod^d with it, thus providing assurance to the 


buyer that the seller is, in fact, able to deliver the shares 
in question. Alternatively, the Secretary of the Share 
and Loan Department of the Stock Exchange will by 
means of a facsimile signature certify that a specified 
certificate has been forwarded to the company’s office. 
Many transfer forms have this form of certificate printed 
on them. 

The method of certification varies, and sometimes 
the secretary or registrar signs or initials the transfer; 
more often a subordinate official or a clerk signs or 
initials it. A rubber stamp is used, often with a 
facsimile signature, which is sometimes initialed. 

Cases have arisen where a duly authorised agent has 
certified transfers in fraud of the company, the relative 
certificates not having been lodged. 

In Bishop v. Balkis Consolidated Co. (1890), 25 Q.B.D. 
512, Lindley, L.J., said: “In my opinion, it is proved 
that to give ‘certifications’ is incidental to the trans- 
action, in the ordinary business way, of part of the 
legitimate business of all companies having capital 
divided into shares which are transferable by deed or 
other instrument.” 

Such a certification, however, does not appear to put 
much responsibility upon the company. In Peat v. 
Clayton, [1906] 1 Ch. 659, Joyce, J., said: “It only 
amounts to a representation that a document has been 
lodged with the company, apparently in order, and 
showing, prima facie, that the transferor is entitled to 
the shares, but it is no warranty of the transferor’s title 
to the shares, or as to the validity of any of the docu- 
ments, or that the company has received no notice in 
lieu of distringas, or any other notice affecting the 
matter.” In George Whitechurch Limited v. Cavanagh, 
[1902] A.C. 117, Lord Macnaghten said: “There is no 
obligation on a company to certify transfers at all. The 
certification is not passed by the directors or brought 
before the board. A certification, in fact, is only 
required for a temporaiy purpose, to meet the exigencies 
of business on the Stock Exchange, which has stated 
days and fixed periods for the different stages of a 
business transaction intended to be carried out imder 
its rules.” In this case it was held that the authority 
given by a company to certify transfers only extends to 
cases where certificates are actually lodged and the 
company is not bound by any fraudulent act of its 
secretary in connection with such transfers. Hence 
certified transfers are not usually acceptable as banking 
security and if taken should be sent to the registrar 
without delay. 

Section 70 of the Companies Act, 1948, provides that 
the certification by a company of any transfer will be a 
representation by the company that there have been 
produced to the company such documents as show a 
prima facie title to the shares or debentures, but not 
that the transferor has any title thereto. The section 
goes on to provide that a transfer will be certificated if 
it bears the word “certificate lodged” or like words and 
is signed or initialed by an authorised person. Such 
signature need not be handwritten. 

By the rules of the Stock Exchange, the buyer of 
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securities may refuse to pay for a transfer deed unac- 
companied by the certificate, unless it be officially 
certified that the certificate is at the office of the com- 
pany. (See Balance Ticket, Stock Transfer Act, 
Transfer of Shares.) 

CESSER. After 1925, a mortgage of land is effected 
by demise or sub-demise for a term of years absolute, 
subject to cesser on redemption, that is when the 
mortgage money is repaid the term of years comes to 
an end or ceases. (See Mortgage.) 

CESTUI QUE TRUST. A person in whose favour 
a trust operates, that is, who is beneficially interested 
in the estate. 

If Brown holds land in trust for Jones, Brown is the 
trustee and Jones is the cestui que trust. Plural, cestuis 
que trustenU 

CESTUI QUE USE. The person in whose favour a 
use or trust in real property has been declared. 

CESTUI QUE VIE. When property is held by one 
person during the life of another, the person whose life 
is the period of the duration of the estate is called the 
cestui que vie. An estate thus held is commonly called 
an “estate pur autre we.” 

CHARGE BY WAY OF LEGAL MORTGAGE. A 
method of effecting a mortgage of freeholds or lease- 
holds. If the mortgage recites that “A as beneficial 
owner hereby charges by way of legal mortgage all and 
singular the property mentioned in the schedule,” etc., 
the mortgagee will be in the same position as if a 
mortgage had been effected by a demise of freeholds or 
a sub-demise of leaseholds. See Fifth Schedule to Law 
of Property Act, 1925. (See also Legal Mortgage, 
Mortgage.) 

CHARGE CERTIFICATE. The certificate issued 
under seal by the Land Registry when a charge on 
registered land is registered. It contains the original 
charge and is the equivalent of a legal mortgage of 
unregistered land. (See Land Registration.) 

CHARGES. The amount of commission and debit 
interest charged to a customer’s account half-yearly or 
quarterly. (See Commission on Current Accounts.) 

Care should be taken before returning a cheque for 
lack of funds arising from the debiting of charges. 

CHARGES. (See Land Charges, Registration of 
Charges.) 

CHARGES (CLEARING HOUSE). A parcel of 
cheques which one member of the Clearing House 
delivers to another member upon whom they are drawn, 
and against whom they are charged. (See Clearing 
House.) 

CHARGING ORDER. Where a creditor has 
obtained judgment against a debtor for the payment of 
a debt, he may obtain from the Court an order charging, 
with the payment of the judgment debt, any shares or 
stock standing in the name of the debtor, or in the name 
of any person in trust for him. The effect of the order 
is to prevent a company from registering any transfer, 
or paying any dividend to the shareholder, in respect of 
the shares or stock so charged. A lender against the 
shares concerned, if s^ed with notice of the Charging 
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Order, must not lend further sums against the security 
At the expiration of six calendar months from the date 
of the order nisi, the judgment creditor may proceed to 
take the benefit of the charge after obtaining from the 
court an order for sale. A charging order may also take 
effect over land owned by the debtor. 

CHARITABLE COMPANIES. In the case of 
associations which exist for promoting certain useful 
objects, the Companies Act, 1948, Section 14, provides— 

“A company formed for the purpose of promoting 
art, science, religion, charity or any other like object, 
not involving the acquisition of gain by the company 
or by its individual members, shall not, without the 
licence of the Board of Trade, hold more than two 
acres of land; but the Board may by licence empower 
any such company to hold lands in such quantity, and 
subject to such conditions, as the Board think fit.” 

The Board of Trade may by licence direct that such 
an association be registered as a company with limited 
liability, without the addition of the word “Limited” 
to its name. It is exempt from sending lists of members 
to the registrar of companies. Usually such companies 
are registered as companies limited by guarantee. Like- 
wise an existing limited liability company, whose 
objects are restricted as above, may be licensed by the 
Board of Trade to alter its name by special resolution 
by the omission of the word “limited.” (Section 19, 
Companies Act, 1948.) 

CHARITABLE TRUST. A trust for the relief of 
poverty, the advancement of education or religion, or 
for the benefit of the community in some other way. 
(Lord MacNaghten’s definition in Re Pemsel, [1891] 
A.C. 531.) Such a trust, as opposed to a private trust, 
is not subject to the rule against perpetuity, i.e. it can 
continue mdefiinitely. With changing social conditions 
it has in many cases become difficult for the trustees of 
old charities to apply their funds in pursuance of the 
original intention of the settlor, and much case law 
has resulted from such trustees seeking power to vary 
the conditions of their trusts and from personal 
representatives or beneficiaries under a will wishing to 
establish whether a trust is, in fact, charitable or not. 

Thus, in Re Cole: Westminster Bank v. Moore, [1958] 
3 All E.R. 102, Lord Evershed, M.R., said “Notwith- 
standing the passage of three centuries during which the 
Courts have been able to attach the charitable label to 
large numbers and varieties of dispositions and reject 
the claim to qualify in no less a number of cases, the 
underlying idea seems to remain as elusive as ever. The 
truth may be that the possible variations of expressed 
intention by testators and settlors are as the sands of 
the sea and that no catalogue of illustrations, however 
long, can exhaust or confine charity’s scope.” 

In the same case, Romer, L.J., restated the settled 
legal principle in his judgment. “It is clear beyond 
controversy that if trust property is vested in trustees 
to apply income for purposes some of which are charit- 
able and some are not and the trust involves a perpetuity, 
then the whole gift fails.” 

Thus, in Re Diplock, [1941] Ch. 253, large sums of 
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money had been distributed to charities by trustees 
directed to benefit “charitable or benevolent objects.” 
The gift failed because benevolent objects are not 
necessarily charitable, and the trustees incurred heavy 
liability. 

Many cases have also been brought by trustees 
seeking to release themselves from an outdated list of 
authorised or trustee investments, by reason of which 
the trust income was less than it need have been. 

Recent legislation has put much of this law on a 
wider and more realistic footing. The Variation of 
Trusts Act, 1958 extends the jurisdiction of the 
Court to vary or modify trusts and authorises any such 
approval in cases where the parties cannot give consent 
because of infancy or incapacity or in certain other 
cases. The Charities Act, 1960, enlarges the powers of 
the Charity Commissioners and makes them responsible 
to Parliament, to whom they must make an annual 
Report, A Register of Charities is established on which 
every charity not exempted by the Act must be registered, 
and such registration is conclusive proof of charitable 
status. (This status carries vwth it certain exemptions 
from tax, distribution of income for charitable purposes 
being tax-free.) Registration was expected to be com- 
plete by the summer of 1963. The obligation to register 
is placed on the charity trustees, who, xmder the Act, are 
defined as the persons having the general control and 
management of the administration of the charity. A 
custodian trustee is, therefore, not under any duty to 
register the charity. 

There is to be exchange of information between the 
Charity Commissioners, the Commissioners of Inland 
Revenue, and other Government Departments and 
local authorities. A specific power is given to trustees 
operating a banking account to delegate the signing 
of mandates to two of their number. 

Section 22 authorises the establishment of common 
investment funds for charities. By virtue of this power, 
a common fund is already in existence for certain 
almshouses, and the Charities Official Investment Fund 
has been set up for the benefit of charities generally. 
Large charities may well prefer to continue to manage 
their own investments, but the common fund is likely 
to be of considerable attraction to trustees of smaller 
funds. Under Section 23, where it appears to the 
Commissioners that any action proposed or contem- 
plated in the administration of a charity is expedient in 
the interests of that charity, they may by an order 
sanction that action. Such an order may give directions 
as to the manner in which any expenditure is to be 
borne. Banks asked to lend against the security of a 
mortgage of land held under a charitable trust should, 
therefore, either see a clear power to mortgage in the 
instrument, whether deed or will, setting up the trust, 
or make certain that the consent of the Commissioners 
to the proposed mortgage has been given. 

Under Section 24 the Commissioners may give an 
opinion or advice to a charity trustee on matters 
affecting the performance of his duties. A trustee acting 
on such advice shall be deemed to have acted in 


accordance with his trust unless he knows, or should 
suspect, that the opinion or advice was given in ignor- 
ance of material facts; or the decision of the Court has 
been obtained in the matter, or proceedings are on foot 
to obtain one. 

The Trustee Investments Act, 1961 gives 

authority to trustees to invest up to one-half of a trust 
fund in a wide range of investments, including certain 
equities. This proportion of the fund may be increased 
to a maximum of three-quarters if the Treasury should 
by an order so direct. This Act applies to all trusts, 
including charitable trusts, with a few exceptions. (See 
Trustee Investments.) 

CHARTER. The duty imposed by the Stamp Act, 
1891, is — 

£ s, d. 

Charter of resignation, or of confirmation, 
or of novodamus or upon apprising, or 
upon a decreet of adjudication, or sale of 
any lands, or other heritable subjects in 
Scotland ...... 50 

CHARTER PARTY. An agreement by which the 
owners of a ship or their agents, agree to place the 
vessel at the disposal of a merchant, the charterer, for 
the conveyance of a full cargo of goods. A charter 
party may be for one or more voyages or for a definite 
period of time, or it may effect a demise of the ship for 
any length of time that may be agreed upon. 

The words “charter party” are said to be derived from 
the Latin charta partita (divided parchment). In former 
times the document was cut into two parts, one part 
being kept by the owner of the ship and the other part 
by the charterer. 

The wording of the agreement varies somewhat 
according to the trade in connection with which it is 
used. A specimen charter party is shown on p. 126. 

By the Finance Act, 1949, a charter party is exempt 
from all stamp duties. 

CHARTERED BANK. A banking company in- 
corporated by special charter from the Crown. The 
charter regulates the working of the company in the 
same way ffiat the memorandum and articles of associa- 
tion regulate a company incorporated xmder the 
Companies Acts, and the liability of the stockholders 
in a chartered bank is fixed by the charter. 

The Bank of England was incorporated by charter 
in 1694, under the authority of an Act of Parliament. 

The Bank of Scotland was foxmded by Scots Act of 
Parliament, 1695. The Royal Bank of Scotland and the 
British Linen Bank was incorporated by royal charter. 
These three chartered banks were by their charters 
“limited” in respect of their note issues and general 
liabilities, and the word “limited” does not form part of 
their title. The other banks in Scotland (including two 
chartered banks, formerly unlimited), are registered 
xmder the Companies Acts with limited liability, but 
the stockholders remain liable with respect to the note 
issues. (See Bank of Issue.) 

In Ireland, the Bank of Ireland is the only bank which 
has been established by Act of Parliament. 
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Various Colonial banks, which have their head 
offices in London, have also been incorporated by 
charter from the Crown. 

CHARTEREDS. A Stock Exchange name for 
British South Africa Company’s shares. 


[CHA 

CHATTELS. Chattel, a modern form of the word 
cattle. Cattle at one time performed the function of 
money. 

The Bills of Sale Act, 1878, Section 4, defines personal 
chattels as follows: “The expression ‘personal chattels* 


Charter Party 


Hull, j9 

It is this day mutually agreed between Owners or 

Agents, of the good Steam Ship or Vessel called the or substitute (at owners* 

option) of Tons Nett Register, or thereabouts, 


Charterers, 

That the said Steamer or Vessel being tight, staunch, strong, and every way fitted for the voyage, shall with all 
convenient speed proceed to or so near 

thereto as she may safely get and there load from the Factors of the said Charterers a full and complete cargo of 

which the said Charterers bind 


themselves to ship, not exceeding what she can reasonably stow or carry over and above Coal for Bunkers and Ship’s 
use, her tackle and apparel, provisions and furniture. The said Cargo to be brought to and taken from alongside, 
free of expense and risk to the ship, and being so laden shall proceed with the said vessel, with all convenient speed 

or so near thereunto as 

she may safely get, and (the Act of God, perils of the sea, jfire on board, in hulk, or craft, or on shore, barratry of 
the Master and Crew, enemies, pirates, and thieves, arrests and restraints of princes, rulers, and people, collisions, 
stranding, and other accidents of navigation of whatever nature and kind whatsoever, before and during the said 
voyage always excepted, even when occasioned by negligence, default or error in judgment of the Pilot, Master, 
Mariners, or other servants of the Shipowners, not answerable for any loss or damage arising from explosion, 
bumting of boilers, breakage of shafts, or any latent defect in the machinery or hull, not resulting from want of due 
diligence by the Owners of the Ship or any of them, or by the Ship’s Husband or Manager), there deliver the same 

on being paid Freight in cash at the rate of per ton of 20 cwt., delivered, 

being in full of all Port Charges, Pilotages, and Harbour Dues on the Steamer, Charterers paying all dues and duties 
on the cargo Cargo to be loaded 

and discharged 


(Sundays and holidays excepted). Lay hours to commence from the time Steamer or Vessel is ready to receive 
and dehver, and if longer detained Demurrage to be paid at the rate of per hour. 

It is also agreed that the Owners of the said Steamer or Vessel shall reserve to themselves the right of lien upon 
the Cargo laden on Board, for the recovery and payment of all Freight, Dead Freight, Demurrage, and all other 
charges whatsoever. The Master is to si^ bills of Lading at such rates of Freight as may be required by the 
Charterers or their Agents, without prejudice to this Charter party, but at not less than chartered rate. 

General Average (if any) as per York/Antwerp rules, 1^50. 

Cash for the disbursements of the Steamer or Vessel to be advanced to the extent of £ (if required), 

subject to insurance. 

The Ship has liberty to call at any ports in any order, to sail without Pilots, to tow and assist Vessels in distress, 
and to deviate for the purpose of saving life or property. All salvage and/or towage for owners’ sole benefit. 

Penally for non-performance of this Charter, estinaated amount of Freight. 

%e Brokerage is payable by the Ship to , at per cent on gross amount of 

Freight, and is due on signment of this Charter Party, Ship lost or not lost, by whom also she is to be reported 
and/or cleared at Customs, Hull, or by their Agents at any other Port. 

Witness 


Witness 


hours” in the above document refer to the time for loading, or unloading. 

is the charge made for delay. As to “General Average as per York/Antwerp Rules,” see General 
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shall mean goods, furniture, and other articles capable the consecutive numbers which were placed upon the 
of complete transfer by delivery, and (when separately forms to act as a check or means of verification. In the 
assigned or charged) fixtures and growing crops, but United States the word “check” is used at the present 
shall not include chattel interests in real estate nor day. Cheques first came into use about 1780. 
fixtures (except trade machinery as hereinafter defined). The use of cheques, except for the purchase of 
when assigned together with a freehold or leasehold property, payment of wages, household and pocket 
interest in any land or building to which they are affixed, expenses, has almost supplanted the legal currency of 
nor growing crops when assigned together with any the country. From statistics taken at banks in London 

interest in the land on which they ^qw, nor shares or in 1922, the Clearing House report states that out of a 

interests in the stock, funds, or securities of any govern- million pounds paid into a bank only £4,260 consisted 
ment, or in the capital or property or incorporated or of bank notes and £2,640 of Treasury notes and coin, 

joint stock companies, nor choses in action, nor any Sir John Paget, in the Giibart Lectures, 1916 (No. 1), 

stock or produce upon any farm or lands which by said that “money on current account is just like any 
virtue of any covenant or agreement or of the custom other debt, it is repayable on demand; if a customer 
of the country ought not to be removed from any farm comes and asks for his money, he is entitled to have it 

where the same are at the time of making or giving of without the formality of drawing a cheque.” In such 

such bill of sale.” a case, however, the customer would have to give a 

By Section 5: “Trade machinery shall, for the receipt, stamped twopence, if for £2 or over. But the 
purposes of this Act, be deemed to be personal chattels, regular and ordinary method of withdrawing money 
and any mode of disposition of trade machinery by the from a current account is by means of a cheque. A 
owner thereof which should be a bill of sale as to any depositor may withdraw money from his deposit 
other personal chattels shall be deemed to be a bill of account by signing a form of receipt, (See Deposit 
sale within the meaning of this Act.” Account.) 

Under the Administration of Estates Act, 1925, Part III of the Bills of Exchange Act, 1882, is devoted 

“personal chattels” mean carriages, horses, motor cars to provisions regarding such features of cheques as are 

(not used for business purposes), china, books, fumi- not found in connection with a bill, 
ture, jewellery, wines, etc., but do not include any Section 73 defines a cheque- 

chattels used at the death of the intestate for business “A cheque is a bill of exchange drawn on a banker, 

purposes nor money or securities for money. (Section payable on demand. 

55 (1) (x).) “Except as otherwise provided in this Part, the 

CHEAP MONEY, Money is said to be “cheap” provisions of this Act applicable to a bill of exchange 

when it can be borrowed at a low rate of interest, payable on demand apply to a cheque.” 

Money is called “dear” when, owing to its scarcity, it Section 3 defines a bill of exchange (see under Bill 
can be borrowed only at a high rate. of Exchange). These two Sections, taken together, 

CHECKBOOK. The name sometimes given to the show that a cheque is an tmconditional order in writing, 

deposit book or pass book which is supplied to drawn on a banker, signed by the drawer requiring the 

depositors in savings banks. banker to pay on demand a sum certain in money to 

Check book is also the American method of spelling or to the order of a specified person or to bearer, 

cheque book. A cheque differs from a bill in several points : it does 

CHECK LEDGER. An old ^stem under hand- not require acceptance and is not entitled to days of 

written bookkeeping in banks whereby the debit and grace; it is drawn upon a banker; the banker may be 

credit postings in the current account ledgers were protected if he pays it bearing a forged indorsement; 

checked against similar items independently entered on the drawer is the person liable to pay it, and the drawer, 

check ledger sheets or in a check ledger book, one set as a rule, is not discharged by delay in presenting it for 

of names and figures then being called to the other, payment. The intention of a cheque is that it be paid 

The check ledgers were also often used to cany forward at an early date. The drawee’s authority to pay is 

from day to day the balance of money in each ledger, determined by notice of the drawer’s death, and the 

This system has been superseded by the mechanised drawer may stop payment of the cheque, 

call and the extract cards. (See Balance Book, Indelible pencils are not desirable articles with which 
Calling Over.) to draw cheques. A cheque written in ordinary pencil 

CHEQUE. (Formerly written “check.”) Giibart should not be paid without personal reference to the 

says: “The word is derived from the French echecs, drawer, as the banker cannot possibly tell whether or 

chess. The chequers placed at the doors of public- not it has been altered. It is much to be desired that all 

houses are intended to represent chess-boards, and cheques should be written in ink. Typewritten cheques 

originally denoted that the game of chess was played are too easily altered, and their use should be dis- 

in those houses. Similar tables were employed in couraged as far as possible. 

reckoning money, and hence came the expression ‘to A cheque written upon a ^eet of paper, provided it 

check an accoxmt’; and the Government office where is in proper form, is sufficient. It must be stamped with 

the public accounts Were kept was called the Exchequer,” a twopenny adhesive stamp (or equivalent), and the 

Another explanation is that the word “check” arose from stamp must be cancelled by the person drawing the 
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cheque before he delivers it. Cheques of this description 
should, however, never be drawn except in cases of 
extreme necessity. 

“A customer’s cheque must be unambiguous and 
must be ex facie in such a condition as not to arouse 
any reasonable suspicion. But it follows from that that 
it IS the duty of the customer, should his own business 
or other requirements prevent him from personally 
presenting it, to take care to frame and fill up his cheque 
in such a manner that when it passes out of his (the 
customer’s) hands it will not be so left that before 
presentation, alterations, interpolations, etc., can be 
readily made upon it without giving reasonable ground 
for suspicion to the banker that they did not form part 
of the original body of the cheque when signed. To 
neglect this duty of carefulness is a negligence cognisable 
by law. The consequences of such negligence fall alone 
upon the party guilty of it — ^namely, the customer.” 
(Lord Shaw in London Joint Stock Bank Ltd. v. Mac- 
millan and Arthur y [1918] A.C. 777.) (See also under 
Alterations.) 

As to the points to be observed when drawing a 
cheque, see Drawing a Cheque. 

At one time a cheque could not be issued for less 
than twenty shillings, but now a cheque may be for any 
amount, from one penny upwards. If the amount of a 
cheque includes a halfpenny, the halfpenny is ignored 
by bankers. 

When a cheque is drawn in England on an English 
bank in foreign currency, the method usually adopted 
between the collecting and paying bankers is for the 
cheque to be presented for payment converted into 
sterling at the current rate of exchange. If the paying 
banker is in agreement with the rate the cheque is paid 
in sterling. If the customer instructs his banker to debit 
the amount for which the cheque has been drawn to a 
currency account, the paying banker, having paid 
sterling, sells the currency at the current rate, Siereby 
reimbursing himself for the amount paid to the collecting 
banker. If the paying banker is not in agreement with 
the rate of exchange claimed by the collecting banker, 
he offers a draft in currency on his foreign corres- 
pondent, and this draft is usually taken by the collecting 
banker in place of the sterling originally claimed, and 
the currency account of the customer is debited with the 
amoimt. H the customer wishes to pay in sterling, 
the equivalent at the rate agreed upon between the 
collecting and paying banker is debited to his sterling 
account, but should the paying banker refuse to pay at 
the rate demanded, he will issue a cheque in currency 
on his foreign correspondent, debiting the sterling 
account of his customer at the selling rate for drafts on 
his foreign correspondent. (See the case of Cohn v. 
Boulken under Bill of Exchange.) 

See Section 72 (4) of Bills of Exchange Act, 1882, 
under Foreign Bill with regard to a bill in forei^ 
currency drawn out of but payable in the United 
Kingdom. 

The members of the British Bankers Association 
agreed in June, 1946, to standardise cheque forms. As 
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regards size, they must not exceed 8 inches by 4 inches 
and must not be less than 6 inches by 3 inch4. 

Prior to this time, the amount was usually inserted 
in figures on the left-hand side; as from June, 1946 
the space for the amount in figures has been shown on 
the right-hand side, immediately above the signature 
of the drawer. 

The customary form of cheque should be adhered to 
as much as possible, though legally any form which 
fulfils the requirements of the Bills of Exchange Act 
would be sufficient as, for example, where the drawer 
instead of signing his name at the bottom signs it at 
the top, ‘T, John Brown, direct you to pay to John 
Jones the sum,” etc. 

The Bank of England declines to pay cheques unless 
drawn upon the forms it supplies. 

Some cheques have a notice upon them that they are 
payable only if presented within a certain period. Such 
a condition may possibly exclude the document from 
being considered a cheque under the Bills of Exchange 
Act. In Thairlwall v. Great Northern Railway Company^ 
[1910] 2 K.B. 509, where a dividend warrant had a 
condition at the bottom of it that “it will not be 
honoured after three months from date of issue unless 
specially indorsed for payment by the secretary,” it was 
argued that the document was not a cheque because of 
this condition. Mr. Justice Bray said: “I have felt a 
great deal of doubt on this point because of this state- 
ment. But, on the whole, I am inclined to think that 
this document is a cheque, and is within the meaning 
of Sections 73 and 3 of the Bills of Exchange Act, 1882, 
a cheque and an unconditional order in writing. . . , 
And I think it is none the less a cheque because of 
that statement at the bottom of the document. I do 
not consider that statement makes the order condi- 
tional.” 

There are also forms of cheques, or rather documents, 
which make the payment dependent upon a certain 
receipt being signed. Conditional documents of this 
kind are not cheques as defined by the Bills of Exchange 
Act. They may, however, be crossed like a cheque. 
(See Receipt on Cheque.) 

The form of cheque (or, more correctly, order for 
payment) in use by some Local Authorities is a peculiar 
one as, being drawn upon the Treasurer, it does not 
conform with the requirement of the Bills of Exchange 
Act that it be drawn upon a banker. It is considered, 
however, that, although drawn upon an individual, the 
order is practically drawn upon the bank where the 
Treasurer’s account is kept, and the banker paying such 
order is entitled to the protection which is afforded by 
Section 60 of the Bills of Exchange Act, 1882, against 
forged indorsements. If such orders should be held 
not to come within the Bills of Exchange Act, then the 
benefit of Section 60 would not apply, and they would 
also be incapable of being validly crossed. 

As far as the collecting banker is concerned, it would 
appear that local authority drafts now fall within 
Section 4 (2) (h) of the Cheques Act, 1957. 

Cheques paid to credit of a customer’s account should 
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be carefully examined before being remitted for collec- 
tion, and if not in order should be returned to the 
customer, or, if possible, sent out to him to be remedied, 
as, for instance, where he has omitted to indorse or has 
indorsed them wrongly. 

Since the passing of the Cheques Act, 1957 
indorsement is necessary for various reasons only in 
the following cases— 

{a) where cheques are cashed or exchanged across 
counter; 

(b) where cheques have been negotiated; 

(c) where cheques payable to joint payees are tendered 
for the credit of an account to which all are not 
parties; 

(d) where a cheque acts as a combined cheque and 
receipt form (these cheques will bear a bold 
letter “R” on their face); 

(e) in the case of bills of exchange other than cheques, 
and promissory notes. 

With regard to alterations in cheques and fraudulent 
alterations, see Alterations. 

If there is a difference between the amount in writing 
and the figures on a cheque, the cheque may be paid 
according to the amount in writing, but it is the usual 
custom, and a prudent course, to return the cheque 
unpaid marked “amounts differ.’* If the figures have 
been omitted and the amount only appears in writing, 
a banker is justified in paying the cheque according 
to the words, though if the words have been omitted 
and the amount is given only in figures, the cheque 
should not be paid. 

A cheque payable to “John Brown only” or to “John 
Brown, not transferable,” must be paid to none other 
than John Brown. 

If the payee himself presents a cheque for payment 
and declines to indorse it, he has probably a legal right 
to do so, and the banker paying the cheque will be 
protected under Section 1 (1) Cheques Act, 1957 (q.v,), 
if the cheque is otherwise in order. However, the 
circular dated 23rd September, 1957, of the Committee 
of London Clearing Bankers included the following— 

“Indorsement will continue to be necessary in the 
following cases— 

(a) Cheques cashed or exchanged across the counter. 
It is considered that the public interest will best 
be served by continuing existing practice in 
regard to cheques cashed or exchanged. The 
Mocatta Committee set up by the Government 
to examine the whole question of indorsement 
attached importance to indorsement of such 
cheques as possibly affording some evidence of 
identity of the recipient and some measure of 
protection for the public.” 

If the balance of a customer’s account will not allow 
of the full payment of a cheque which is presented, the 
cheque may be dishonoured. A cheque caimot be paid 
in part. In England, if such a cheque is dishonoured 
and another cheque is presented subsequently for a 
smaller amount, which the account will stand, it may 
be paid. In Scotland, however, when a cheque is 


presented for payment and there is not a suflScient bal- 
ance to meet it, the cheque attaches such funds as there 
may be in the banker’s hands belonging to the drawer, 
and subsequent cheques, though for a less amount than 
the balance of the account, will be returned unpaid. 
The amount attached is transferred by the banker to a 
separate accoimt. (See Section 53 under Drawee.) 

A cheque which has been cut, or torn, into two or 
more portions, or torn sufficiently to suggest cancella- 
tion, is not, as a rule, paid by a banker. But if a 
mutilated cheque bears a note upon it signed by a 
collecting banker, such as “accidentally tom,” it is 
customary to pay it. 

A cheque is sometimes marked or certified by a 
banker as being good for the amount for which it is 
drawn. It may be marked by the banker on whom it is 
drawn for another banker, as a matter of convenience 
for the purposes of clearing arrangements. Or, 
occasionally, it may be marked at the request of the 
drawer, or even at the request of the payee or holder. 

English bankers do not encourage the marking of 
cheques as between themselves and the public, it being 
much the preferable way to pay the cheque, and, if 
necessary, give a draft in exchange. In America, the 
certification or acceptance of cheques is very common. 
(See Certification of Cheques.) 

Marking a cheque by a banker is not equivalent to 
acceptance. If it was marked at the request of a payee 
or holder it could not be debited to the drawer’s account 
if, in the meantime, the drawer has died or has stopped 
payment of the cheque, or if a receiving order has been 
made or notice of the presentation of a bankruptcy 
petition has been received. (See Acts of Bankruptcy.) 
(See further information under Certihcation of 
Cheques, Marked Cheque.) 

A person is liable to be charged with false pretence 
if he gives a cheque in payment of a purchase when he 
has no account with the banker on whom the cheque is 
drawn. 

As to an overdue cheque, see Section 36, Bills of 
Exchange Act (under Negotiation of Bill of Ex- 
change), and Sections 45 and 74 (under Presentment 
for Payment). 

To assist the clerks engaged in sorting, cheques may 
be “personalised,” that is, the name of the account is 
printed or stamped in the bottom right-hand comer 
immediately below the signature of the drawer. 

In preparation for electronic sorting and posting the 
London clearing banks have agreed that a code line 
shall be printed in magnetic ink across the foot of the 
cheque. The code line will contain symbols and 
numbers which, reading from left to right, will give the 
serial number of the cheque, the ba^ and branch 
sorting code number, the customer’s account number, a 
transaction code number, and the amount of the 
cheque. 

Stamp Duty.— The duty is (since Sept. 1, 1918) 
twopence, for any amount, and the stamp may be either 
adhesive or impressed, or duty may be indicated by a 
printed medallion as provided by Finance Act, 1956, 



DICTIONARY OF BANKING 


CHE] 

Section 39. (See Medallion.) A cheque must be 
stamped even if the amount is less than £2. Stamps to 
the value of twopence may be used. The stamp duty 
on cheques was increased from one penny to twopence 
by the Finance Act, 1918, Section 36. (See under Bill 
OF Exchange.) 

If an adhesive stamp is used, it must, if the cheque is 
drawn within the United Kingdom, be cancelled by the 
drawer before he delivers the cheque out of his hands, 
custody or power (Section 34 (1), Stamp Act 1891). 
If it is drawn out of the United Kingdom and is un- 
stamped, every person into whose hands it comes in 
the United Kingdom before it is stamped shall, befop 
he presents for pajrment, or indorses, transfers, or in 
any manner negotiates or pays the cheque, affix thereto 
a proper adhesive stamp and cancel the stamp so 
aflSxed. If at the time any cheque comes into the hands 
of any bona fide holder, there is aflBxed an uncancelled 
adhesive stamp, it shall be competent for the holder to 
cancel the stamp. (Section 35, Stamp Act, 1891, see 
under Bill of Exchange.) (“United Kingdom” does 
not include Eire. See under Ireland.) 

By Section 8 (1), of the same Act, every person who 
is required by law to cancel an adhesive stamp, and who 
neglects to do so, is liable to a penalty of £10. (See 
Cancellation of Stamps.) 

By Section 38 (1), every person who issues, negotiates 
or presents for payment or pays any cheque not being 
stamped, incurs a penalty of £10, and the person who 
takes such an unstamped cheque shall not be entitled to 
recover thereon. 

By Section 38 (2), if a cheque is presented for payment 
unstamped, the banker may affix the adhesive stamp of 
twopence [since Sept. 1, 1918] and cancel it, and charge 
the duty in account against the person by whom the 
cheque was drawn, or deduct the duty from the amoimt 
of the cheque. Besides the drawer, no other person 
than the banker to whom an unstamped inland cheque 
is presented for payment, has power to stamp it, and it 
has been held {Hobbs v. Cathie (1890), 6 T.L.R. 292) 
that when stamped by an intermediate holder it could 
not be recovered on, even by an innocent person who 
subsequently took it for value without notice that it had 
been improperly stamped. The provisions of this 
subsection are, by the Finance Act, 1961, Section 33 (3) 
(see under Bill of Exchange), extended so that a 
banker may affix an adhesive penny stamp on a cheque 
which is stamped only with a penny stamp. 

Where a formal receipt is given upon a cheque, the 
recent r^uires (under Section 9 of Finance Act, 1895) 
an adhesive stamp of twopence (or two penny stamps), 
increased from Id., as from 1st S^t,, 1920, if for an 
amount of £2 or upwards. This receipt stamp in 
addition to the stamp of twopence upon the cheque. 
A receipt on a cheque for salary, wages, or similar 
payments is exempt from stamp duty. (Finance Act, 
1924.) (See under Receupt ON Cheque.) 

A cheque is not invalid solely by reason that it is 
post-dated or ante-dated. 

An ord^ to pay subscx^ticms or to make other 


[CHE 

periodical payments must be stamped, but the office 
debits arising out of such order do not require to be 
stamped, unless they are signed or initialed by the 
customer or recipient, but an order to a banker to pay 
subscriptions to different payees at stated periods is 
liable to a duty of twopence in respect of each such 
subscription, whether the payments fall to be made at 
the same date or not. 

An office debit arising out of an order from a 
customer to the banker to purchase shares, etc., and 
charge the cost to his account, does not require to be 
stamped. 

A cheque drawn by a customer in payment of Govern- 
ment taxes or duties is not exempt from duty. (Exemp- 
tion No. 10 under Bill of Exchange applies only to 
the remittance of money which is already Government 
money.) 

As to cheques drawn by a building society see under 
Building Society. 

Cheques are exempt from stamp duty in the following 
cases. 

Cheque drawn by or on behalf of a registered 
Friendly Society. Section 33 of the Friendly Societies 
Act, 1896 (59 & 60 Viet. c. 25), enacts that stamp duty 
shall not be chargeable upon a “draft or order or 
receipt given by or to a registered society or branch in 
respect of money payable by virtue of its rules or of 
this Act.” 

Cheque drawn by the Registrar of a County Court 
upon his public account (45 & 46 Viet. c. 72, Section 9). 

Cheque drawn by a Trustee in Bankruptcy (4 & 5 
Geo. V, c. 59, Section 148). 

Cheque drawn by a liquidator on the liquidation 
account, in a winding up by the Court of a company 
registered in England, or in a creditors* voluntary 
winding up. (Companies Act, 1948, Section 339). 

Cheque drawn by any officer of the post office for the 
purpose of remittance to the Postmaster-General (44 & 
45 Viet. c. 20, Section 5). 

Cheque drawn by Government Departments. 

Cheque required to be made in pursuance of the 
Loan Societies Act (3 & 4 Viet, c. 110, Section 14) or of 
the rules of the society. 

Cheque required to be made in pursuance of the 
Trustee Savings Bank Act (26 & 27 Viet. c. 87, Section 
50). 

Cheque drawn by a banker upon another banker in 
settlement of an account between such bankers (see 
Bill of Exchange— Exemption 2). 

Letter written by a banker to another banker (both 
in United Kingdom) directing the payment of any sum 
of money, the same not being payable to bearer or to 
order, and such letter not being sent or delivered to the 
persons to whom payment is to be made, or to any 
person on his behalf. (See Bill of Exchange- 
Exemption 3.) 

See also the list of exemptions in the Stamp Act, 
1891, given in the article Bill of Exchange. (See 
Banker’s Order.) 

As to cheques drawn out of the United Kingdom and 
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negotiated in the United Kingdom, see under Bill of 
Exchange. 

Cheques duly stamped in Eire do not require to be 
stamped a second time in Great Britain, nor do cheques 
duly stamped in Great Britain require to be stamps a 
second time in Eire. 

The Eire impressed stamp on cheques bears the 
letters S.E. (Saorstat Eireann) in monogram. 

The following minute of the Board of Inland 
Revenue was passed May, 1904 — 

“The attention of the Board of Inland Revenue has 
been drawn to the fact that certain instruments charge- 
able, as they are advised, under the Stamp Act, 1891, 
with a penny [since Sept. 1, 1918, twopence] duty as 
‘Bills of Exchange payable on demand, or at sight, or 
on presentation,’ are suffered to pass without such 
stamp. The Board have reason to believe that this 
practice is now very prevalent. 

“Section 32 of the Act is as follows — 

‘For the purposes of this Act the expression “Bill of 
Exchange” includes draft, order cheque, and letter of 
credit, and any document or writing (except a bank 
note) entitling or purporting to entitle any person, 
whether named therein or not, to payment by any other 
person of, or to draw upon any other person for any 
sum of money; and the expression “Bill of Exchange 
payable on demand” includes — 

‘(a) An order for the payment of any sum of money 
by a Bill of Exchange or promissory note, or 
for the delivery of any Bill of Exchange or 
promissory note in satisfaction of any sum of 
money, or for the payment of any sum of 
money out of any particular fund which may 
or may not be available, or upon any condition 
or contingency which may or may not be 
performed, or happen; and 
\b) An order for the payment of any sum of money 
weekly, monthly, or at any other stated periods, 
and also an order for the payment by any 
person at any time after the date thereof of 
any sum of money, and sent or delivered by 
the person making the same to the person by 
whom the pa 3 maent is to be made, and not to 
the person to whom the payment is to be 
made, or to any person on his behalf.’ 
“Section 38, subsection (1), imposes a fine of ten 
pounds upon every person who issues, indorses, 
transfers, negotiates, presents for payment, or pays any 
Bill of Exchange not being duly stamped, and it is 
provided that the person who takes or receives any such 
bill shall not be entitled to recover thereon. 

“The instruments to which the Board refer appear 
to be especially made use of by Education Authorities 
and other Municipal bodies in connection with pay- 
ments which they desire to be made on their behalf by 
their Bankers or Treasurers. These instruments vary, 
to some extent, in form, but their general nature is as 
follows: (1) A document is handed by the Authority 
to the creditor or other person who is to receive the 
money, which document informs him that the Treasurer 


of the Authority, or a certain named Banker, has been 
authorised to pay him a sum of money, specified on the 
document, and that payment will be made accordingly, 
by the Treasurer, or by such Banker, as the case may be, 
on presentation of die document. (2) Concurrently 
witli or antecedently to the issue of this document a 
letter is written by the Authority or their OflScer to the 
Banker or Treasurer giving a list of the various persons 
to whom payments are to be made upon presentation 
of a document in the above form, and requesting the 
Banker or Treasurer to make such payment accordingly. 

“The Board are advised that the last mentioned 
document, namely, the letter of request to the Banker 
or Treasurer, comes within the paragraph marked (fi) 
of Section 32 above set forth, as being an order for die 
payment by a person (in this case the Treasurer or 
Banker) of a sum of money, and sent or delivered by the 
person making the same (in this case the sender of the 
letter) to the person by whom the payment is to be made 
(namely, the Banker or Treasurer). 

“The Board are also advised that each letter handed 
to the payee as above mentioned, whether supplemented 
by a letter of request or not, comes within the words of 
the first paragraph of Section 32, as being a document 
purporting to entitle a person to payment by any other 
person of a sum of money. 

“As the question of the liability of either of these two 
classes of documents has not, so far as the Board know, 
been directly the subject of any legal decision, it is of 
course open to Bankers and others interested to test the 
question whether the Board’s view is right, by obtaining 
a legal decision in the manner pointed out by the Stamp 
Act. Until, however, the parties see fit to take steps to 
do this the Board will act upon the view expressed 
above. 

“The Board are confident that they can rely upon the 
ready assistance of Bankers, Local Authorities and their 
Officers in seeing that documents of this character are 
stamped in accordance with the provisions of the law. 
They feel it to be their duty, however, to point out that 
should occasion arise after this notice they will have no 
alternative but to institute proceedings for recovery of 
the penalties provided by Section 38 of the Act. 

“While dealing with the question of stamp duty on 
Bills of Exchange, the Board desire to mention that they 
have some reason to think that orders to Bankers for 
the payment of sums of money at stated periods (e,g. 
Club subscriptions, and instalments of the price of 
articles purchased on the hire system) are frequently 
not stamped. The omission of the stamp is doubtless 
due to a misapprehension as to the provisions of the 
law; but it is clear that such orders fall within the 
definition in Section 32 (b) of the Stamp Act, and should 
in all cases bear stamps.” 

Where a customer draws a single cheque for the total 
of his creditors’ accounts and hands the cheque to the 
bank with a list of the creditors, the names of their 
bankers and the amounts of their debts, and requests 
the bank to pay over the amounts, it is considered by 
the Board of Inland Revenue that neither the list of 
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payments to be made nor the individual credit or advice 
slips attract stamp duty. (See Traders’ Credits.) 

(See Agent, Alterations, Amount of Bill or 
Cheque, Answers, Ante-dated, Bearer, Bill of 
Exchange, Bills of Exchange Act 1882, Cancella- 
tion OF Bill of Exchange, Cancelled Cheques and 
Bills, Cheques Act, 1957, Collecting Banker, Con- 
sideration FOR Bill of Exchange, Countermand of 
Payment, Crossed Cheque, Date, Delivery of Bill, 
Dishonour of Bill of Exchange, Drawee, Drawer, 
Foreign Bill, Forgery, Holder for Value, Holder 
IN Due Course, Holder of Bill of Exchange, In- 
choate Instrument, Indorsement, Indorser, Inland 
Bill, Lost Bill of Exchange, Marked Cheque, Nego- 
tiation of Bill of Exchange, Not Negotiable Cross- 
ing, Order, Overdue Bill, Part Payment, Parties to 
Bill of Exchange, Payee, Paying Banker, Payment 
BY Bill, Payment of Cheque, Post-dated, Present- 
ment FOR Payment, Receipt on Cheque, Returned 
Cheque, Stale Cheque, Time of Payment of Bill, 
Transferor by Delivery, Travellers’ Cheques, 
Uniform Law of Bills of Exchange.) 

CHEQUE BOOK. A book of cheque forms, with 
counterfoils attached. 

The cheques are numbered consecutively and the 
numbers continue from book to book. Each book is 
entered in the cheque book register, with a record of the 
name of the customer to whom it has been given. 

When a cheque is used, the counterfoil should be 
filled up. 

When a new book is required, the customer should 
either obtain it personally or fill up and sign an applica- 
tion form for a new book. An application form is 
usually inserted in each cheque book, a few forms from 
the end of the book. 

Cheque books are “personalised’’ where they are 
printed or stamped with the title of the account at the 
bottom right-hand edge of each cheque, before issue to 
the customer. 

Cheque books for use with cheques to be dealt vvith by 
computer accounting differ slightly from the older 
type of cheque book. The computer cheque must not 
be folded, therefore the cheque book has stiffened 
covers. So that it wiU not be too long to be carried in 
a pocket, the counterfoil with each individual cheque 
has been taken away and instead there are two or three 
blank pages in the front of the book for a record of 
cheques drawn to be kept by the customer. 

It is an advantage if a customer’s written acknow- 
ledgment can be obtained when a cheque book is issued 
to him. 

A cheque book should not be included in the same 
envelope as a customer’s statement and paid cheques. 

When not in use, it is prudent to keep a cheque book 
locked up. 

The various points which should be observed when 
drawing a cheque are ^ven under Drawing a Cheque. 

In America it is called “check-book” (See Cheque 
Book Register.) 

OIEQUE BOOK, APPLICATION FOR. In order 
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to prevent a cheque book being obtained by anyone 
who is not entitled to it, a new book should be delivered 
only when the banks’ application form is signed by the 
customer. The following is a specimen form— 

No. 19 

X AND Y Bank Limited 

Please supply a book containing 

^ uncrossed , _ bearer 

" cros^ and 

our 

debit — account, 
my 

Signature 

Address 

Strike out the words not required. 

CHEQUE BOOK COVER. A leather or plastic 
cover for a cheque book issued to customers by banks. 

CHEQUE BOOK REGISTER. Each denomination 
of cheque book is entered in a separate book, or in 
separate parts of the same register. When a fresh supply 
of cheque books is received by a branch, each book is 
entered in the register by its number, and when a book 
is sold the name of the customer and the date are 
written opposite the entry of that cheque book in the 
register. In some banks, the person who obtains a new 
cheque book is required to sign the register opposite 
the number of the book he receives. 

As each cheque book is sold and marked off in the 
register, the price of it is credited to cheque book 
account, and if, on a trial, the cheque books on hand 
do not agree with the balance of the cheque book 
account, it will be necessary to tick off the books shown 
as sold in the register with the credits to cheque book 
account. 

Of course the balance of cheque book account 
represents merely the amount of the stamps and does 
not include the cost of printing the books. 

CHEQUE PAYABLE TO BANK. (See Draft and 
Banker’s Draft.) 

CHEQUE RATE. A term used in connection with 
the Foreign Exchanges, signifying the price in one 
country at which a cheque, or sight draft, upon another 
country can be bought. 

An alternative name for Cheque Rate is Sight Rate. 
(See Course of Exchange, Long Rate, Short Rate.) 

CHEQUELET. The name given, popularly, to a 
form of receipt which was introduced by a bank in 
1927. The intention was that customers could obtain 
from the bank a “book of receipts” containing a number 
of forms which, being available only for the payment 
of sums under £2, would not require to be stamped. 

A customer requiring these forms signed the following 
request— 

Bank Limited. 

Branch 

I/We request you to allow me/us to withdraw from 
time to time from my/our account with you sums under 
£2 each against delivery to you of receipts addressed to 
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you and duly signed by me/us and I/we authorise you 
to p3y 3 .niouiit of such receipts to the hesxers thereof 
and to debit the same to my/our account. 


Dated this day of. 19.... 

Signature 

Address 


The following is a copy of a receipt form— 

This Receipt must only be used for Amounts 
UNDER £2. 

0048 19 

Received of 

.Bank Lmtted 

Branch, 

the sum of. 

at the debit of my jour account. 

£ 


When the receipt was filled in for any sum under £2 
it might be handed to a tradesman or other creditor in 
settlement of a debt. 

The Commissioners of Inland Revenue expressed the 
opinion that the “receipt” was a bill of exchange within 
the true intent and meaning of the Stamp Act, 1891, 
and, being payable on demand, or at sight, or on 
presentation, was chargeable with the duty of twopence 
md&T that Act and Section 36 of the Finance Act, 1918. 

In a special case stated by the Commissioners, which 
raised the question whether these receipt forms for 
sums under £2 were subject to stamp duty, Rowlatt, 
J., held that they were. (Midland Bank Ltd, v. Cowi- 
missioners of Inland Revenue (1927), 43 T.L.R. 754.) 
In the course of his considered judgment, Rowlatt, J., 
said: “The tax is claimed not as if the documents had 
been cheques, or anything else which they are not, but 
because (so it is said) they are in themselves ‘documents 
entitling’ a person to a payment by another person— 
which is a substantive subject of tax. This document 
is referred to as a receipt. But it is not a receipt unless 
and until it is used as such by being given as an acknow- 
ledgment of payment. When the person signing it gives 
it to his creditor he is not giving a receipt. The words 
of it describe nothing occurring between the sipatory 
and the recipient, and unless we are permitted to inquire 
what is the meaning of its existence in the hands of the 
bearer we must say that, as a document, it has at this 
stage eflEected nothing at all; it has not indeed come 
into operation. If, as I think, this inquiry cannot be 
excluded, we find that it has effected something; that 
it has come into operation as a delivered document and 
that (subject to one question as to the meaning of the 
word ‘entitled’) its function has been to entitle the 
recipient to payment of the sum mentioned in it. Mr. 
Goddard correctly pointed out that the holder of this 
document cannot sue the bank, nor, upon the document 
itself, the signatory. I think, however, that the case of 
The Committee of London Clearing Bankers v. Com- 
missioners of Inland Revenue, [1896] 1 Q.B, 542, shows 
clearly that no such right of action is necessary to bring 
a document within the phrase under discussion. For 


these reasons I think that my decision must be in favour 
of the Commissioners.” 

CHEQUES ACT, 1957 (5 & 6 Eliz. 2 c. 36). An Act 
to amend the law relating to cheques and certain other 
instruments (17th July, 1957), 

Be it enacted by the Queen’s most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the 
same, as follows — 

Protection of Bankers Paying Unindorsed or 
Irregularly Indorsed Cheques, &c, 

1. — (1) Where a banker m good faith and in the 
ordinary course of business pays a cheque drawn on 
him which is not indorsed or is irregularly indorsed, 
he does not, in doing so, incur any liability by reason 
only of the absence of, or irregularity in, indorsement, 
and he is deemed to have paid it in due course. 

(2) Where a banker in good faith and in the ordinary 
course of business pays any such instrument as the 
following, namely, — 

(a) a document issued by a customer of his which, 
though not a bill of exchange, is intended to 
enable a person to obtain payment from him 
of the sum mentioned in the document; 

(b) a draft payable on demand drawn by him upon 
himself, whether payable at the head ofiSce or 
some other oflSce of his bank; 

he does not, in doing so, incur any liability by reason 
only of the absence of or irregularity in, indorsement, 
and the payment discharges the instrument. 

Rights of Bankers Collecting Cheques not Indorsed 
by Holders 

2. A banker who gives value for, or has a lien on, a 
cheque payable to order which the holder delivers to 
him for collection without indorsing it, has such (if 
any) rights as he would have had if, upon delivery, the 
holder had indorsed it in blank. 

Unindorsed Cheques as Evidence of Payment 

3. An imindorsed cheque which appears to have been 
paid by the banker on whom it is drawn is evidence of 
the receipt by the payee of the sum payable by the 
cheque. 

Protection of Bankers Collecting Payment of 
Cheques, &c. 

4 . — ^( 1 ) Where a banker, in good faith and without 
negligence— 

(a) receives payment for a customer of an instru- 
ment to which this section applies; or ^ 

(b) having credited a customer’s account with the 
amount of such an instrument, receives pay- 
ment thereof for himself; 

and the customer has no title, or a defective title, to the 
instrument, the banker does not incur any liability to 
the true owner of the instrument by reason only of 
having received payment thereof. 


10 — (B.1533) 
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(2) This Section applies to the following instruments, 
namely— 

(a) cheques; 

(b) any document issued by a customer of a banker 
which, though not a bill of exchange, is 
intended to enable a person to obtain pa 3 ^ent 
from that banker of the sum mentioned in the 
document; 

(c) any document issued by a public officer which 

is intended to enable a person to obtain pay- 
ment from the Paymaster General or the 
Queen’s and Lord Treasurer’s Remembrancer 
of the sum mentioned in the document but is 
not a bill of exchange; 

(d) any draft payable on demand drawn by a 
banker upon himself, whether payable at the 
head office or some other office of his bank. 

(3) A banker is not to be treated for the purposes of 
this Section as having been negligent by reason only of 
his failure to concern himself with the absence of, or 
irregularity in, indorsement of an instrument. 

Application of Certain Provisions of Bills of Exchange 

Act, 1882, to Instruments not being Bills of Exchange, 
45 & 46 Viet, c, 61 

5. The provisions of the Bills of Exchange Act, 1882, 
relating to crossed cheques shall, so far as applicable, 
have ejffect in relation to instruments (other than cheques) 
to which the last foregoing Section applies as they have 
effect in relation to cheques. 
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purposes of Section six of the Government of Ireland 
Act, 1920, so much of the provisions of this Act as 
relates to, or affects, instruments other than negotiable 
instruments shall be deemed to be provisions of an 
Act passed before the appointed day within the meaning 
of that Section. ^ 


Short Title and Commencement 

8.— (1) This Act may be cited as the Cheques Act 
1957. 

(2) This Act shall come into operation at the expira- 
tion of a period of three months beginning with the 
day on which it is passed. 

As a result of the passing of this Act the removal of 
the need for the indorsement of cheques has been 
substantially accomplished. Both the banking public 
and the banks themselves (to whom imtil 1957 indorse- 
ment was an essential element in the statutory protection 
against the tort of conversion) will be able to avoid and 
ignore indorsement without prejudice to themselves. 

It wiU be seen that the protection of the collecting 
banker provided by Section 4 extends that previously 
offered by Section 82 of the Bills of Exchange Act, 
1882, in relation to crossed cheques, to cover uncrossed 
also, as well as instruments formerly falling within 
Section 17 of the Revenue Act, 1883, and the Bills of 
Exchange Act (1882) Amendment Act, 1932, whether 
the cheques and other instruments are unindorsed or 
are irregularly indorsed. The paying banker is protected 


SCHEDULE 
Enacimbnts Repealed 


Session and Chapter 

Short Title 

Extent of Repeal 

45 & 46 Viet. c. 61. 

The Bills of Exchange Act, 1882. 

Section eighty-two. 

46 & 47 Viet. c. 55. 

The Revenue Act, 1883. 

Section seventeen. 

6 Edw. 7. c, 17, 

The Bills of Exchange (Crossed 
Cheques) Act, 1906. 

The whole Act. 

22&23 Geo, 5. c. 44. 

The Bills of Exchange Act (1882) 
Amendment Act, 1932. 

The whole Act. 


Construction, Saving and Repeal 

6. — (1) This Act shall be construed as one with the 
Bills of Exchange Act, 1882. 

(2) The foregoing provisions of this Act do not make 
negotiable any instrument which, apart from them, is 
not negotiable. 

(3) The enactments mentioned in the first and second 
columns of the Schedule to this Act are hereby repealed 
to the extent specified in the third colunan of that 
Schedule. 

Provisions as to Northern Ireland, 

10 dc 11 Geo, 5. c. 67 

7. This Act extends tp Northern Ireland, but, for the 


by Section 1, which covers a similar group of documents 
(except those payable by the Paymaster General and 
the Queen’s and Lord Treasurer’s Remembrancer), and 
is in addition to that offered by Sections 60 and 80 of 
the Bills of Exchange Act, 1882. 

Nevertheless, indorsement is not eliminated altogether. 
The banks are requiring indorsement in the cases 
outlined in the following circular, dated 23rd September, 
1957, of the Committee of London Clearing Bankers, 
which deals also with cheques bearing receipts— 

Cheques Act, 1957 

“On 17th October, 1957, the Cheques Act will come 
into force bringing with it important changes in the law 
and practice relating to the indorsement of cheques. 
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“The Act, which is the outcome of public demand, is 
designed primarily to dispense with the necessity for 
the indorsement of cheques which are paid in to a Bank 
for the credit of the account of the payee. 

“On and after 17th October, 1957, the procedure set 
out below will apply— 

“(1) Indorsement will not be necessary in the following 
cases — 

“(a) Cheques paid in for the credit of the payee. 

“Where a cheque is paid in to a Bank for the credit of 
the account of the payee indorsement will not be 
required. (This applies whether the account is kept at 
the Branch at which the cheque is paid in or at another 
Branch of that Bank or at another Bank.) 

“(^) Cheques paid in for the credit of a joint or 
partnership account. 

“Cheques payable to an individual will normally be 
accepted without indorsement for the credit of a joint 
or partnership account provided the payee is one of 
the account holders. 

“N.B. Where the name of the payee is mis-spelt or 
the payee is otherwise incorrectly designated the cheque 
will normally be accepted for coUection without indorse- 
ment unless there is some circumstance to make it 
appear that the customer is possibly not the person to 
whom payment is intended to be made. 

“(2) Indorsement will continue to be necessary in the 
following cases— 

“(a) Cheques cashed or exchanged across the counter. 

“It is considered that the public interest will best be 
served by continuing existing practice in regard to 
cheques cashed or exchanged. The Mocatta Committee 
set up by the Government to examine the whole question 
of indorsement attached importance to indorsement of 
such cheques as possibly affording some evidence of 
identity of the recipient and some measure of protection 
for the public. 

*‘(6) Negotiated cheques^ i.e, cheques tendered for the 
credit of an account other than that of the ostensible 
payee. 

“In such cases the indorsement of the payee, and 
any subsequent indorsee, will be required, but not the 
indorsement of the customer for whose account the 
cheque is collected. Thus a trader who cashes for his 
customer a cheque which is not payable to the trader 
must continue to see that the cheque is properly 
indorsed but will not himself need to indorse it when 
paying in for credit of his account. 

“(c) Cheques payable to joint payees. 

“These require indorsement if tendered for the 
credit of an accoxmt to which aU are not parties. 

“(d) Bills of Exchange (other than cheques) and 
Promissory Notes. 

“(3) The following Instruments will for the present 
require indorsement as heretofore— 

“Drafts drawn on H.M. Paymaster General or the 
Queen’s and Lord Treasurer’s Remembrancer. 

“Drafts and other Instruments drawn on the General 
Post OjBSce or payable at a Post Office. 

“Inland Revenue Warrants, 


“Drafts drawn on the Crown Agents, High Com- 
missioners for the Union of South Africa, Pakistan and 
India, the Commonwealth Relations Office and other 
paying agents. 

“Travellers’ Cheques. 

“Instruments payable by Banks abroad. 

“Instruments payable by Branches of Banks situated 
in the Channel Islands or the Isle of Man. 

“Instruments payable by Banks situated in the 
Republic of Ireland. (These can be distinguished by the 
fact that they bear the rectangular green revenue stamp 
of the Republic.) 

“(4) Combined Cheque and Receipt Forms. 

“A bold letter ‘R’ on the face of a cheque is to be the 
indication to the payee that there is a receipt which he 
is required to complete. 

“Section 3 of the Act, supported by the authoritative 
opinion of the Mocatta Committee, should render an 
indorsed receipt unnecessary unless the circumstances 
are exceptional. This Section provides that ‘an im- 
indorsed cheque which appears to have been paid by 
the Banker on whom it is drawn is evidence of the 
receipt by the payee of the sum payable by the cheque.’ 

“The Mocatta Committee expressed the opinion 
‘that in law a simple receipt for a payment by cheque 
not linking the payment with the relative transaction 
has no greater value as evidence of payment than the 
paid cheque itself. This is so whether the receipt is 
printed on the cheque or is issued separately.’ 

“In order that the maximum saving of labour by all 
concerned may be obtained as a result of the new legisla- 
tion, it is hoped that it will be found possible to dispense 
with the use of receipt forms on cheques in all but a 
very limited number of cases. 

“In this Notice references to ‘cheques’ include divi- 
dend and interest warrants and other analogous instru- 
ments and the term ‘indorsement’ includes dischmge 
where applicable. 

“The Clearing Banks are anxious that customers 
should from the outset derive every possible benefit 
from the new legislation and it is hoped that it will not 
prove necessary in the light of experience to modify 
the procedure outlined above which has been designed 
with this object in view. 

“Detailed instructions have been circulated to all 
Branches of the Clearing Banks and Branch Managers 
will be pleased to answer all inquiries which they may 
receive from their customers.” 

The Cheques Act does not apply to bills of exchange 
(other than cheques) nor does it apply to Promissory 
Notes. 

CHIEF RENT, Freehold land in Lancashire and 
aroimd Bristol is sometimes subject to a perpetual rent 
charge called a “chief rent.” The payment of the rent is 
secured to the owner of the rent charge by a right of 
re-entry. A chief rent must not be confused with a 
ground rent, where the fee simple rests in the party 
receiving the rent, the party paying it having merely a 
leasehold interest. Witii a chief rent the party paying 
it is the owner of the fee simple but is under a liability 
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to pay an a^tiTttia.1 charge thereon. (See also Fee Farm 
Rent.) 

CHIROGRAPH. Literally a handwriting. A 
chirograph was an old form of deed which was written 
in two parts on the same sheet of parchment. Between 
each part was a blank space, and right along that blank 
space the word “chirographum” was sometimes written. 
The two parts were then separated, by the parchment 
being cut with an irregular line through that word, and 
each party received one of the parts. Each part would, 
of course, contain only portions of the letters of the 
word, and when the two parts were brought together 
again, the fitting in of the wavy line and completion 
of the word “chirographum” proved that the one 
deed was the counterpart of the other- (See Inden- 
ture.) 

CHOSE IN ACTION. Property which a person has 
not got in his actual possession, but which he has a 
right to demand by an action at law. Money due upon 
a bill of exchange, book debts, insurance policies, 
legacies, and stocks and shares in a company are 
examples of a chose in action. Where the money or 
goods are in actual possession, they are called choses in 
possession. 

(See Debts— Assignment of.) 

CHOSE IN POSSESSION. (See Chose in Action.) 

CHURCH ACCOUNTS. The Church of England, 
as the Established Church, is in a special position and 
the powers of the National Assembly are laid down by 
the Church of England Assembly (Powers) Act of 1919. 
Following the Act, the Assembly passed the Parochial 
Church Councils (Powers) Measure of 1921, and further 
amending measures in 1949 and 1956. The 1956 
measure “consolidated with amendments certain 
enactments relating to parochial church councils and 
parochial charities,” and stated the powers and responsi- 
bilities of parochial church councils and churchwardens. 
The measure provides that the parochial church council 
assumes all the powers, duties and liabilities formerly 
attached to churchwardens in respect of “the financial 
affairs of the church including the collection and 
administration of all moneys raised for church purposes 
and the keeping of accounts in relation to such affairs 
and moneys.” A bank account should, therefore, be 
opened and conducted in accordance with a resolution 
of the council, which can authorise one or more of its 
members to act as treasurer either jointly or solely. 
If no such appointment is made the churchwardens 
may act jointly as treasurers, provided that they are 
members of the council. This does not mean that 
the treasurer can undertake liabilities or borrowing 
on behalf of the church without the aufiiority of the 
council 

Though the 1956 measure authorises councils to 
acquire real or personal property for ecclesiastical 
purposes or for education, they must obtain the consent 
of the diocesan authority. Property held on permanent 
trusts must be vested in the diocesan authority, and a 
council may not seU, lease, exchange or charge the 
property without the consent of the authority. This 
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provision of Section 6 (3) affects the council’s ability to 
give security for advances, but does not affect its ab% 
to borrow money, whether it is secured by coUater^ 
security or completely unsecured. The diocesan 
authorities are reasonable bodies, and difiSculty is not 
usually experienced when borrowing is necessary for 
church and educational purposes. Thus, houses for 
clergy and land for school buildings may at times be 
bought on mortgage. A diocesan authority may not 
mortgage for its own purposes property which it holds 
in trust for a parochial church council. 

Nonconformist churches have their own rules of 
conduct, and though some independent bodies may 
borrow as they think fit, and even give mortgages over 
their churches, most of the organised churches have 
some system of control similar in some respects to that 
exercised by the diocese in the Church of England. 
The governing body may be variously known as a 
Synod or Board or otherwise, and in some instances 
there is a committee specially charged with chapel 
affairs, including their borrowing. The Methodist 
Church is eflBciently administered both nationally and 
locally, and the control and management of its proper- 
ties is much on the same lines as that in the Church of 
England. There are special provisions for the borrowing 
of money on loan or overdraft, and the authority of 
the trustees of the borrowing body must be given by 
resolution passed at a properly convened meeting. 
Circuit stewards, church trustees, or mission committees 
and other committees must all authorise borrowing for 
their own purposes. 

Other nonconformist bodies regulate the conduct of 
their chapel trustees in ways adapted to their own 
needs and customs, and the terms and titles used will 
vary. 

Hebrew congregations appear to enjoy a reasonable 
degree of autonomy, and borrowing is usually secured 
by guarantees by leading members. 

In Roman Catholic churches all authority is vested 
in the diocesan Bishop, whose sanction is required for 
borrowing. With few exceptions— and these relate to 
functions of a social or charitable nature— the accounts 
are kept in the names of priests or of the Superiors of 
religious orders. As the debt is the responsibility of the 
Bishop, he usually signs a guarantee for the borrowing, 
and it is accepted without question. Roman Catholic 
property is sometimes vested in a corporation created 
for the purpose. 

Ultimately, in dealing with religious bodies, 
repayment depends upon the identity and standing 
of those responsible for the debt. (See “Finance for 
Voluntary Associations,” by Mr. J. Dandy, in Journal 
of the Institute of BankerSy for October, 1958.) 

C.I.F. The letters stand for cost, insurance, freight. 
When a producer abroad offers to supply goods to an 
importer in this country at “£ — per ton c.i.f., London,” 
it means that the price quoted is to include the cost of 
bringing the goods to London and of insuring them in 
transit. 

CIRCUIAR CHEQUES. See Travellers’ Cheques. 
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CmcmAR LETTER OF CREDIT. The foUowing 
is a specimen Circular Letter of Credit- 
Circular Letter of Credit — 


Not available after 19 . 

No. 

£ 

Date 19 . 


Gentlemen— 

We beg to introduce to you to whom 

you will please furnish such funds as may 

require up to the aggregate amount of Pounds 

sterling against sight drafts on our Head Office, 

London, each draft to be plainly marked as drawn under 
this Letter of Credit No. and to be signed in 
accordance with specimen signature which 

you will find on our Letter of Indication of the same 
number to be produced herewith. 

We engage that such drafts shall meet with due 
honour if negotiated within months from 

this date, and request you to buy them at the rate at 
which you purchase demand drafts on London. 

The amount of each draft must be inscribed on the 
back of this letter. The letter itself must be cancelled, 
and attached to the final draft drawn. 


We are. Gentlemen, 

Your obedient servants. 


To Messieurs the Bankers 

mentioned in the Letter of Indication 
which must be produced herewith. 

N.B. — ^The bearer, for purposes of security, is 
requested to carry this Letter of Credit apart from the 
Letter of Indication. 

A specimen form of a Letter of Indication is given 
under Letter of Indication. 

On the back of the letter of credit particulars of 
the various payments must be noted, viz. — 

Date when paid; By whom paid; Name of town 
where paid; Sterling amount expressed in words; 
Amount in figures. 

A circular letter of credit is one which is addressed 
to all the correspondents of the issuing bank, and a 
direct credit is addressed to a specified correspondent. 

Circular letters of credit are issued for the use of 
persons who are travelling abroad. (See also Circular 
Cheques, Circular Notes.) 

When a payment is to be made under a letter of 
credit, the signatures of the grantor on the letter of 
indication and letter of credit should be verified, as 
well as the signature of the person requiring the money, 
with the specimen on the letter of indication. It is 
necessary, as a matter of precaution, that the signature 
of the bearer of the letter should be written in the 
banker’s presence. 

The letter of credit should be read carefully and the 
various points attended to. The total amount already 
paid should be ascertained from the indorsements, and 
care must be taken, in naaking a payment, to see that 
the amount expressed in the letter is not exceeded, also 


that the period within which the credit is available has 
not expired. 

The banker who cashes the draft which exhausts the 
amoimt mentioned in the Letter should cancel the 
letter of credit, and attach it to the final draft. 

A draft under the credit should bear the number and 
date of the credit, and on its arrival in this country 
must be stamped with a twopenny stamp. A letter of 
credit granted in the United Kingdom authorising drafts 
to be drawn out of the United Kingdom payable in the 
United Kingdom is exempt from stamp duty. (See Ex- 
emp^tion 4 under Bill of Exchange.) A letter of credit for 
use in the United Kingdom must be stamped twopence. 

When a letter of credit is issued, the amount is 
debited to the customer’s account and credited to a 
separate account to meet drafts drawn by the grantee. 
Any unused part of the amount is repaid to the customer. 
When a letter of credit is issued the amount should be 
debited to an account in the General Ledger and credited 
to another accomit in that Ledger, and reversing entries 
made in those accounts whenever a payment is made 
under the credit. This enables the banker to ascertain 
at any time the total of his liability imder letters of 
credit. (See Letter of Credit, Letter of Indication.) 

The great use now made of travellers’ cheques has 
meant that circular letters of credit are now rarely 
requested. 

CIRCULAR NOTES. Notes issued for the special 
use of travellers, which can be cashed at any of the 
issuer’s correspondents, a list of which accompanies 
the letter of indication. The letter of indication gives 
the numbers of the notes, the name of the person to 
whom they have been issued, and a specimen of his 
signature. The letter of indication should be retained 
by the holder until aU the notes have been cashed, when 
it is to be surrendered to the banker cashing the last 
note. For security, the letter of indication and the 
notes should be carried apart. If a note is lost, repay- 
ment may usually be obtained against a satisfactory 
indemnity. If the letter of indication and the notes 
are lost and the finder forges the loser’s name and 
succeeds in cashing the notes, the loser will not be able 
to recover the amount from the issuing banker. (Rhodes 
V. London and County Bank (188C0> Journal of the 
Institute of Bankers, vol. I, p. 770.) 

Circular notes may be for amounts of, say, £5, £10, 
£20, or £50, each denomination being usually printed 
in distinctive colours. 

The following is a specimen of a circular note — 

London 19 . 

No. 

Circular Note for Ten Pounds. £10. 

Gentlemen— 

This note will be presented to you by 
whose signature you will find in our Letter of Indication 
No, to be produced herewith. We request you to 
pay to order the value of Ten Pounds at the 

current rate of exchange against proper indorsement. 

Your obedient servants. 
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Messieurs the Bankers 

mentioned in our Letter of Indication. 

On the back of the note is printed— 

£10. At sight pay to the order of Ten 

Pounds value received at this day of 

19 . 

(Sign here.) 

A specimen form of a Letter of Indication is given 
under Letter of Indication. 

When circular notes are presented for payment the 
notes and letter of indication must be carefully scruti- 
nised to see that everything is in order. The indorse- 
ment on the notes of the person requiring the money 
should, as a matter of precaution, be written in the 
presence of the banker, and compared with the speci- 
men signature on the letter of indication. 

The issuing banker will refund the amount of any 
unused notes returned to him. 

A circular note is exempt from stamp duty (see under 
Bnx OF Exchange, Exemption 4), but the form on the 
back of the note, being the same as a foreign bill, 
requires a stamp of twopence. Circular notes are now 
practically obsolete (1961), travellers’ cheques having 
taken their place. (See Letter of Indication, 
Travellers* Cheques.) 

CIRCIJIATXNG CAPITAL. Circulating capital 
fulfils the whole of its office in the production in which 
it is engaged, by a single use. John Stuart Mill says: 
“The term, which is not very appropriate, is derived 
from the circumstance that this portion of capital 
requires to be constantly renewed by the sale of the 
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finished product, and when renewed is perpetually 
parted with in buying materials and paying wages; so 
that it does its work, not by being kept, but by clmg- 
ing hands.” Fixed capital, on the contrary, does its 
work by being kept. Circulating assets include stock 
in hand, trade debtors, work in progress, and bills 
receivable. (See Balance Sheet, Capital.) 

CIRCULATING MEDIUM. The medium or means 
by which purchases and sales are effected. The term is 
applied to gold, silver, and copper coins, also to bank 
notes, cheques, bills, and other paper instruments, which 
act as substitutes for coins. The various articles, such 
as shells, salt, skins, etc., used in former ages, and even 
at present in certain countries, are also included under 
the term circulating medium. (See Money.) 

CLASSIFICATION OF BANK ADVANCES. Statis- 
tics published quarterly since February, 1946, showing 
advances made m Great Britain by all banks which are 
members of the British Bankers Association. Classifica- 
tion is determined by the normal business of the 
borrower and not by the purpose of the advance. 
Groups 1-19 and 21, for which a sub-total is given in 
the table, represent commerce and industry. 

For purposes of comparison the figures for February, 
1946, are given below together with the figures in 
£ million for February, 1962, while the average yearly 
figures are tabled from 1955-63. 

CLAYTON’S CASE. This is the name of a case 
decided in 1816, and reported in 1 Mer. 529 et seq. 
(sometimes quoted as Devaynes v. Noble\ which is 
always referred to as the leading authority upon what 
is known as the “appropriation of payments.” If a 



Feb. 

1946 

Feb. 

1962 

1955 

1956 

1957 

1958 

1959 

1960 

1961 

1962 

1963 

1. Coal Mining .... 

8-9 

0-6 

1-2 

0-8 

0-8 

1-0 

1-6 

1 1 

0-7 

0-6 

0-9 

2. QuatiTing, etc 

2-3 

12-0 

5-7 

4-3 

4-8 

93 

9-3 

8-1 

9*6 

12-1 

12*7 

3. Iron and Steel and Allied Trades . 

15-4 

107-2 

30-2 

39-9 

56-0 

50-3 

66-8 

81-5 

96-2 

107-3 

132-8 

4. Non-ferrous Metals 

2-0 

15-4 

8-4 

8-6 

9-3 

9-2 

9-5 

12 8 

16*1 

16-9 

25-5 

5. Engineering, etc 

66 6 

522-1 

158-7 

197*4 

233-1 

236-2 

284-2 

360-7 

481-6 

529-0 

535-9 

6. Shipping and Shipbuilding 

10-3 

114-7 

22-4 

28*0 

34-5 

51-9 

73-9 

95-6 

106-2 

113-7 

101-9 

7. Transport and Communi^tions . 

96 

41-6 

21-3 

20*3 

21-3 

21-0 

28-0 

36-6 

41*1 

37-7 

51-5 

8. Cotton 

7-1 

24-2 

21*8 

20*0 

26-5 

25-0 

22-7 

24*4 

24-4 

23*8 

24-3 

9. Wool 

4*3 

60-1 

30-7 

29*0 

42-6 

38-5 

42-8 

48-9 

56-6 

58-9 

64-9 

10. Other Textiles .... 

10-2 

80*5 

47*4 

41*9 

45*6 

47-5 

51-4 

65-9 

78-4 

85-6 

89-5 

11. Leather and Rubber 

4*9 

35-7 

18-0 

17-0 

17-5 

19-2 

20*8 

28-3 

30-3 

36-0 

36-7 

12. Chemicals 

9-2 

67*3 

31-0 

33*2 

31-9 

32-7 

35-5 

40*2 

52*3 

69-7 

81-4 

13. Agriculture and Fishing 

66’5 

367-1 

233*6 

225-4 

2Z7A 

228-6 

292-7 

353-8 

383-2 

393-5 

434-8 

14, Food. Drinh and Tobacco . 

57-2 

207*3 

162-5 

155-9 

150-9 

149-7 

185 4 

189-2 

215-1 

212-1 

227-5 

15. Retail Trade .... 

62-2 

381*0 

192-7 

173-1 

166-2 

182-2 

265-4 

357-1 

369-3 

393-7 

460-5 

15* Entertainment .... 

26-7 

29*4 

21-5 

20-0 

19-9 

21-4 

26-4 

26*6 

28-8 

28-7 

30-5 

17. Builders and Contractors 

38-8 

176-9 

72-2 

68-8 

64-2 

67-1 

97-0 

140-5 

167*2 

175-4 

202-2 

18. Building Materials 

50 

34-4 

22-4 

21*3 

20-9 

21-0 

23-7 

28-8 

32-3 

35-5 

46-4 

19, Undassifiable Indostry and Trade . 

27-9 i 

260*1 

133-6 

130-4 

131-8 

139*8 

173-1 

214-5 

245-4 

270-9 

315-8 

21. PubUc UtiUties .... 

7-3 

84-8 

163-0 

94-5 

56-8 

65-8 

79-2 

83-0 

77-4 

78-6 

87-1 

Commercial and Industrial . i 

442-4 

2,622*4 

1,398-3 

1,329-8 

1,362 0 

1,417-4 

1.789*4 

2497-6 

2.512-2 

2,679-7 

2,962*8 

20, Local Government Authorities 

78*7 

79*2 

90*9 

80*7 

83*0 

79-3 

92*1 

87*9 

91-4 

74*3 

80-2 

22, ChurOhes, Charity, Hospitals, etc. 

10-4 

18-3 

13*6 

12-7 

13*0 

13*8 

16*5 

17*9 

18*8 

20*4 

23-8 

23. Stodebrokers .... 

4-1 

9*3 

12*7 

10-7 

14*2 

9-8 

16*9 

18*4 

15-1 

8-7 

8-3 

24. Hii»)-purChase Finance Companies . 


104-6 

38-6 

28-7 

31-4 

32-0 

89*1 

138-6 

138-6 

104-9 

105-0 

25. Other Financial .... 

73-2 

343*6 

177*0 

175-1 

188-1 

178-5 

235-9 

313-5 

335-4 

355-5 

452-3 

26. Fersonal and Fro&ssionsl . 

239^5 

672-2 

389*1 

331-9 

324-0 

340-7 

512-1 

672-8 

693*3 

707-1 

862-9 

Non-industrial 

405-9 

1.227-2 

721-9 

639-8 

653-7 

654*1 

962-6 

1,249*1 

1,290 6 

1,270-9 

1.532*5 

Total ..... 

848-3 

3.849-6 

2.120-2 

1,969-6 

2,015-7 

2.071*5 

2,752-0 

3,446-7 

3,802-8 

3.950-6 

4,495-3 

ossaeas 
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debtor owes more than one debt to his creditor, and 
pays him a sum of money insufficient to liquidate the 
whole of the debts, it is sometimes a matter of import- 
ance, in view of the Limitation Act, 1939, to know to 
which debts the payment is to be appropriated. From 
Clayton's case the following rules are derived, mainly 
taken from the Roman Law: (1) A debtor making a 
payment has a right to appropriate it to the discharge 
of any debt due to the creditor; (2) if at the time of 
payment there is no express or implied appropriation 
thereof by the debtor, then the creditor has a right to 
make the appropriation; (3) in the absence of any 
appropriation by either debtor or creditor, an appro- 
priation is made by presumption of law, according to 
the items of account, the first item on the debit side 
being the item discharged or reduced by the first item 
on the credit side. The principle of the case was thus 
explained (see p. 608 of the report) — 

“This is the case of a banking account, where all the 
sums paid in form one blended fund, the parts of which 
have no longer any distinct existence. Neither banker 
nor customer ever thinks of saying, ‘This draft is to be 
placed to the account of the £500 paid in on Monday, 
and this other to the account of the £500 paid in on 
Tuesday.’ There is a fund of £1,800 to draw upon, and 
that is enough. In such a case, there is no room for 
any other appropriation than that which arises from 
the order in which the receipts and payments take place, 
and are carried into the account. Presumably, it is the 
sum first paid in that is first drawn out. It is the first 
item on the debit side of the account that is discharged, 
or reduced, by the first item on the credit side. The 
appropriation is made by the veiy act of setting the two 
items against each other. Upon that principle all 
accounts current are settled, and particularly cash 
accounts. When there has been a continuation of 
dealings, in what way can it be ascertained whether the 
specific balance due on a given day has, or has not, 
been discharged, but by exanaining whether payments 
to the amount of that balance appear by the account 
to have been made? You are not to take the account 
backwards, and strike the balance at the head, instead 
of the foot, of it. A man’s banker breaks, owing him, 
on the whole account, a balance of £1,000, It would 
surprise one to hear the customer say, ‘I have been 
fortunate enough to draw out all that I paid in during 
the last four years; but there is £1,000 which I paid in 
five years ago that I hold myself never to have drawn 
out; and, therefore, if I can find anybody who was 
answerable for the debts of the banking house, such as 
they stood five years ago, I have a right to say that it is 
that specific sum which is still due to me, and not the 
£1,000 that I paid in last week.’ ” 

The Earl of Selbome, L.C., in In re Sherry^ London 
and County Banking Company v. Terry (1884), 25 Ch.D. 
692, said: “The principle of Clayton's case, and of the 
other cases which deal with the same subject, is this, 
that where a creditor having a right to appropriate 
moneys paid to him generally, and not specifically 
appropriated by the person pa 5 dng them, carries them 
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into a particular account kept in his books, he prima 
facie appropriates them to that account, and the effect 
of that is, ffiat the payments are de facto appropriated 
according to the priority in order of the entries on the 
one side and on the other of that account. It is, of 
course, absolutely necessary for the application of those 
authorities that there should be one unbroken account, 
and entries made in that account by the person having 
a right to appropriate the payment to that account; 
and the way to avoid the application of Clayton's case, 
where there is no other principle in question, is to break 
the account and open a new and distinct accoxmt. When 
that is done, and the payment is entered to that new 
and distinct account, whatever other rule may govern 
the case, it certainly is not the rule of Clayton's case. 

. . (See Broken Account.) 

In Deeley v. Lloyds Bank Ltd. (1912), 107 L.T. 465, 
Lord Shaw quoted (in connection with the above rule) 
the following with approval: “According to the law 
of England the person paying the money has the primary 
right to say to what accoimt it shall be appropriated; 
the creditor, if the debtor makes no appropriation, has 
the right to appropriate, and if neither of them exercises 
the right, then one can look on the matter as a matter 
of account and see how the creditor has dealt with the 
payment, m order to ascertain how he did in fact 
appropriate it; and if there is nothing more than this, 
that there is a current account kept by the creditor, or a 
particular account, kept by the creditor, and he carries 
the money to that particffiar account, then the Court 
concludes that the appropriation has been made, and 
having been made, it is made once for all, and it does 
not lie in the mouth of the creditor afterwards to seek 
to vary that appropriation.’* (See NoncB of Second 
Mortgage.) 

In Bradford Old Bank v. Sutcliffe (1918), 34 T.L.R. 
299, where there were two accounts, a loan account and 
a current account, it was held that the two accounts 
could not be considered as one, and that “payments 
to the credit of the current account are appropriated 
to that account and cannot be taken in reduction of the 
loan account.” (See Broken Account.) 

The principle of Clayton's case does not apply where 
a person has mixed trust moneys with his own moneys 
in his account. The money which he first withdraws 
from the account is taken to be his own money, leaving 
the trust funds intact. {In re Ballet's Estate (1879), 13 
Ch.D. 696.) But if the trust moneys of several persons 
have been paid into a customer’s account the position 
is different. Where a solicitor had paid into his account 
moneys belonging to various clients, it was held that 
the rule in C/qy/n/z’^caseapplied as between theclaimants 
to the trust moneys; that is, that the first trust money 
paid m is the first money drawn out. Qn re Stenning^ 
Wood V. Stenning, [1895] 2 Ch. 433.) The rule in 
Clayton's case is a rule of evidence and not of law, and 
if it can be shown that the intention of the parties was 
to avoid appropriation under the rule, it will have no 
application. Some banks include in their forms of 
charge or guarantee a clause designed to avoid the 
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operation of the Rule; such a clause proved efificacious 
in Westminster Bank v. Cond (1940), 46 Com, Cas. 60. 
(See Appropriation of Payments, Partnerships.) 

“CLEAN’" ACCEPTANCE. That is, a “general 
acceptance.” (See Acceptance, General.) 

“CLEAN” BILL. A bill of exchange which is 
unsupported by shipping documents or other security. 
(See Documentary Bill.) 

“CLEAN” BILL OF LADING. (See Bill of 
Lading.) 

“CLEAN” CREDIT, A credit opened by a banker 
under which persons abroad may draw bills upon the 
banker, the banker undertaking to accept the bills if 
drawn in accordance with the conditions in the credit. 
It is called “clean” because the bills have no documents 
attached. Such a credit is granted only to firms of the 
highest standing, or against securities. 

CLEAR DAYS. Section 141 (2) of the Companies 
Act, 1948, provides, inter alia, that a resolution shall 
be a special resolution when it has been passed by such 
a majority as is required for the passing of an extra- 
ordinary resolution and at a general meeting of which 
^"not less than twenty-one days" notice,"" specifying the 
intention to propose the resolution as a special resolu- 
tion, has been duly given. In Re Hector Whaling Ltd. 
{The Times, 3rd December, 1935), Bennett, J., held 
that the italicised words mean twenty-one clear days, 
exclusive of the day of service and exclusive of the day 
on which the meeting is held. A petition for confirma- 
tion of a reduction of capital, when the notice convening 
the meeting was dated 8th May, 1935, and it convened 
an extra-ordinary general meeting for 30th May, 1935, 
was accordingly adjourned to enable the company to 
call a fresh meeting, the special resolution not having 
been properly passed. 

CLEARING AGREEMENT. (See Exchange Clear- 
ing Agreement.) 

CLEARING BANKS. The eleven members of the 
London Bankers’ Clearing House. Representatives of 
each clearing bank meet at the Clearing House daily — 
other than on Sundays or Bank Holidays—to exchange 
and settle cheques, bills of exchange, etc., drawn upon 
each other. 

The member banks are— 

Barclays Bank Ltd. 

Coutts & Co. 

District Bank Ltd. 

Glyn, Mills & Co. 

Lloyds Bank Ltd. 

Martins Bank Ltd. 

Midland Bank Ltd, 

The National Bank Ltd. 

National Provincial Bank Ltd. 

Westminster Bank Ltd. 

Williams Deacon’s Bank Ltd. 

The Bank of England also participates in the clearings. 

CLEAf^G HOUSE. When the first Clearing House 
was built in 1833, on part of the site in Lombard Street 
occupied by the present modem building, a simple 
clearing system had already been in force for many 
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years. From about 1770 onwards clerks from the 
private banks had met daily at a central point in the 
City to exchange drafts drawn on each other’s Houses 
The net balances resulting were settled in cash, and this 
method continued until the present system of settlement 
through the Bank of England was introduced in 1854. 

Membership of the Clearing House was originally 
confined to certain of the private banks; the joint-stock 
banks, the first of which had been founded in 1834, were 
not admitted imtil 1854. 

The clearing system makes available to the clearing 
banks a simple and efficient means of exchanging, and 
obtaining payment for, the thousands of cheques drawn 
on other clearing banks that are paid in by customers 
to branches throughout the country. At the end of 
each day branches of each bank send by post to its 
London Clearing Department all cheques received 
during the day, other than those drawn on local banks 
(including themselves) which are settled under local 
exchange arrangements. These cheques are sorted into 
the banks on which drawn and a total put on each 
bundle so that on receipt in London it is necessary only 
for the Clearing Departments to amalgamate the 
sortings and deliver to the respective banks with one 
total for each bank. 

Each member bank sends to the Clearing House 
daily clerks or messengers who deliver cheques, etc., to 
representatives of the banks on which they are drawn. 
The cheques received by a clerk of A Bank from, say, 
B Bank are his “in” clearing, and the cheques delivered 
by him to that bank are his “out” clearing. At the end 
of the day the difference between the “in” and “out” 
clearing is the amount due to be paid by A to B or B 
to A. Each bank does not settle balances separately 
with each of the other banks but enters the balances 
due to, or from, the other members on a summary 
sheet (the Town Clearing Balance Sheet). 

The net balance only, to be received or paid, is 
settled by means of transfers (Forms Nos. 1 and 2) 
between the accounts maintained with the Bank of 
England by each of the clearing banks. This daily 
settlement enables the members to complete in one 
operation all transactions for that day’s Town Clearing, 
and for the General Clearing and Credit Clearings of 
the previous business day. 

Before the outbreak of war in 1939 there were three 
cheque clearings daily— Town, Metropolitan and 
Country — ^but as a result of war-time reorganisation 
there are now only two— Town and General. The 
Town clearing is restricted to cheques drawn on, and 
paid into, certain branches of the clearing banks which 
are within about 10 minutes walking time of the 
Clearing House. All other cheques drawn on branches 
of the clearing banks are passed through the General 
Clearing. 

There are two sessions each day for the Town 
Clearing, one in the morning, and one in the afternoon, 
for which all cheques are delivered to other banks at the 
Clearing House. General Clearing exchanges take 
place each morning only, when deliveries may be made 
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Form No. 1 


SETTLEMENT AT THE CLEARING 
HOUSE 

London 19 . 

To the Cashiers of the Bank of England. 

Be pleased to TRANSFER from our Account the 
sum of and place it to the credit 

of the Account of the Clearing Bankers^ and allow it 
to be drawn for, by any of them (with the knowledge 
of either of the inspectors signified by his countersigning 
the Drafts), 

£ 


SETTLEMENT AT THE CLEARING 
HOUSE 

Bank of England, 19 . 

A TRANSFER for the sum of 
has this evening been made at the Bank, from the account 
of to the Account of the Clearing 

Bankers, 


This Certificate has been seen by me, 

Inspector, 


Form No. 2 


SETTLEMENT AT THE CLEARING 
HOUSE 

London 19 . 

To the Cashiers of the Bank of England. 

Be pleased to CREDIT our Account the Sum of 

out of the money at 

the credit of the account of the Clearing Bankers, 

£ 

Seen by me, 

Inspector at the Clearing House, 


SETTLEMENT AT THE CLEARING 
HOUSE 


Bank of England, 

19 . 

The account of has this 

evening been Credited with the sum of 

out of the money at the credit of 
the account of the Clearing Bankers, 

For the Bank of England, 


to the Clearing House or direct to Clearing Depart- 
ments because of the large number of cheques involved. 
On an average day about 1,500,000 cheques are ex- 
changed in this clearing, with a peak of between two 
and Siree million articles on heavy days. 

In 1960 a daily Credit Clearing was instituted, 
whereby a member bank may exchange, and settle for, 

STATISTICS 


Totals (in £ million) 



Town 

General 

Credit 

Clearing 

1839 

954 



1910 

12,698 

771 Metro. 
1,190 Country 


1930 

38,783 

1,812 Metro. 
2,963 Country 


1939 

27,538 

9,103 


1940 

22,881 

17,138 


1941 

22,867 

20,144 


1942 

25,807 

22,850 


1943 

30,772 

26,335 


1944 

34,353 

2832 


1945 

38,708 

28,234 


1946 

50,060 

18,951 


1947 

52,672 

20,657 


1948 

57,424 

22,786 


1949 

62,604 

23,456 


1950 

69,548 

24,693 


1955 

118,597 

34,016 


1960 

179,312 

46,106 

2,304* 

1961 

195,686 

46,698 

5,252 

1962 

224,246 

48,604 

6,021 

1963 

250,196 

52,142 

6,934 


credits paid into it for accounts with other clearing 
banks under the Credit Transfer system. Under this 
system a member of the public, whether or not he has 
a banking account, may pay in money at any branch of 
a clearing bank for transmission to another person’s 
account with any branch of any bank in the United 
Kingdom. This clearing is run on lines similar to the 
General (cheques) clearing, the main dijfference being 
that credit vouchers are exchanged instead of cheques. 


Number of Items (millions) 



Town 

General 

Credit 

Clearing 

1959 

20 

398 


1960 

20 

418 

29* 

1961 

20 

428 

64 

1962 

20 

438 

77 

1963 

20 

468 

89 


♦1st May-Slst December only. 


Provincial Clearings. There are provincial 
clearing associations at Birmingham, Bradford, Bristol, 
Hull, Leeds, Leicester, Liverpool, Manchester, New- 
castle, Nottingham, SheflSeld and Southampton. These 
deal solely with cheques collected by and drawn on 
banks in the respective districts. Other cheques 
received for collection by banks in these towns are 
forwarded to London for clearance. 

In the smaller towns a system of local exchange is in 
force whereby banks clear cheques drawn on other 
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TOWN CLEARING 
Time Table 








Delivery 

Morning Gearing 

First Deliveries .... 




9.00 a.m. 

9.00 a.m. 

Final Deliveries .... 


. 


9.30 a.m. 

9.15 a.m. 

Afternoon Clearing 

Limits 


. 

..... 

£2,000 and 

£5,000 and 

First Deliveries . . . . 




over 

2.30 p.m. 

over 

11-30 a.m. 

Final Deliveries .... 


. 

. 

3.45 p.m. 

11.55 a.m. 

Bank of England 

Dividend and Redemption Warrants 
Final Deliveries .... 




11.30 a.m. 

10.30 a.m. 

Note: Items of £20,000 and over may be included in Afternoon Clearing as a separate | 
charge. 

Wrongly Delivereds 

Latest Time 

Morning Clearing 

Final Deliveries 

2.30 p.m. 

11.30 a.m. 

Afternoon Clearing 

Final Deliveries .... 




4.00 p.m. 

12 noon 

Unpaids 

Morning Clearing 

Technical Irregularities \ 

Final Deliveries j 




2.30 p.m. 

11.30 a.m. 

Want of Funds . . . . 


. . 

. 

4.30 p.m. 

12.30 p.m. 

Afternoon Clearing 

Final Deliveries .... 





4.30 p.m. 

12.30 p.m. 

Agreement 

Morning Gearing .... 




2.30 p.m. 

11.30 a.m. 

Afternoon Clearing 



. .... 

3.45 p.m. 

11.55 a,m. 

Settlement 

• 

. 

. 

4.15 p.m. 

12.15 p.m. 


banks in the locality. Balances are settled by banker’s 
payments or through head offices. 

TOWN CLEARING 
Abbreviated Rules & Regulations 

Clearings to be held each business day for the inter- 
change among the London Clearing Bankers of articles 
payable at a Town Clearing Office or Branch (see below). 

Until further notice the Clearing shall be restricted 
to the articles drawn upon and paid in to a Town Clear- 
ing Office or Branch. Town articles paid in to other 
Branches shall be presented in the General Clearing, 
except as provided in (/). 

Two Clearings Daily 

There shall be two Clearings daily— 

The Morning Clearing, and 
The Afternoon Clearing, 

with a settlement of the day’s work after the close of the 
Afternoon Clearing. 

Morning Clearing, All Town articles paid in to Town 
Clearing Offices or Branches, and which may not be 
presented in the Afternoon Clearing, shall be delivered 
at ffie Clearing House on the morning of the next 
business day by the appointed time. 


A special collection on a Town Clearing Branch for 
any amount may be included. Such article must also 
bear the crossing stamp of the presenting Town Clearing 
Office or Branch, and have attached a ticket indicating 
that it is a special presentation. 

Afternoon Clearing. The Afternoon Clearing shall 
be limited to — 

(a) Town articles of £2,000 and over paid in to Town 
Offices or Branches that day; on Saturdays 
£5,000 and over. 

{b) Clean Due Bills of any amount. 

(c) (i) Walks payments of any amount, i,e. Items 

in payment of Clearing Banks’ Walks 
collections and special collections between 
Clearing Banks, 

(ii) Credit Clearing transactions of any amount 
including payments given by Clearing Banks 
to non-Clearing Banks and Scottish and 
Irish Banks. 

{d) Claims for Government Office Unpaids and 
clearing vouchers issued by the Bank of England. 

(e) Payments of any amount in settlement of Scotti^ 
and Irish Clearing. 

if) Special Presentations. 

An article for which fate is required, and of which 
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DATE 


BALANCE SHEET 
TOWN CLEARING 

Charge Pay 







Bank 











Barclays 











Courts 











District 











Glyn 











Lloyds 











Martins 











Midland 











National 











Nat. Provincial 











Westminster 











Williams 











jHalfway BalanceJ 











Adjustments of 
difference with 

C.H. 











GENERAL 

CLEARING 











W/DS GENERAL 
CLEARING 






















CREDIT 

CLEARING 

1 










W/Ds CREDIT 

CLEARING 

































TOWN UNPAIDS 






















BALANCE 
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the amount may be below the Afternoon Town 
Clearing limit, may be passed through the 
Afternoon Town Clearing provided that— 

(i) it is drawn on a Town Clearing Office or 
Branch, 

(ii) it is paid in to a Town Clearing Office or 
Branch, or to a general Clearing Branch 
and sent to a London Clearing Department 
for special presentation, 

(iii) it bears the crossing stamp of the present- 
ing Town Clearing Office or Branch and 
also, where applicable, that of the General 
Clearing Branch, 

(iv) a ticket is attached indicating that it is a 
special presentation. 

Note: 

Punched card cheques (standard 80-column card size 
7 X only) can be included in the Town Clearings 
provided they conform to the above rules. 

Morning and Afternoon Clearing, Articles NOT to 
be included — 

1. Standing Orders (Original Bankers’ Orders). 

2. Coupons and Warrants subject to deduction of tax. 

3. Articles with any attachments other than the 

following exceptions — 

(i) Bankers’ Payments or cheques drawn in 

favour of draft (or bill, etc.) attached. 

(ii) Receipts not larger than the articles and 

gummed securely at all edges. 

(iii) Specialpresentations with tickets attached. 

(iv) Wrongly delivered articles with tickets 

attached, 

4. Travellers’ Cheques. 

5. Bank of England Dividend and Redemption 

Warrants except as provided for in a later Rule. 

6. Documentaiy Bills of Exchange. 

Delivery 

^ Afternoon Clearing. The Afternoon Clearing shall be 
dispatched to the Clearing House at frequent intervals 
throughout the Clearing period, as many articles as 
possible being delivered before 3.30 p.m. 

Final Delivery. All messengers and runners who are 
in the Clearing House by the time appointed for the 
final delivery shall be permitted to deliver their articles, 
thougji they may not have been able to pass them to the 
other Banks by the specified closing time. 

Out^Clearing Not to be Listed at Clearing House 

No Clearer shall be allowed to list his Out-clearing 
at the Clearing House. 

Settlement 

There shall be one Settlement daily, as soon as 
possible after the time appointed for the Final Return 
of Afternoon Town Wrongly Delivered articles. 
Balances must be called by the Charging Banker to the 
Paying Banker at the Clearing House as soon as possible 
after the time appointed for the last delivery of Clearing 


ICLE 

for the day. Balance Sheets, Unpaid Sheets and Bank 
of England Transfer Tickets must be handed to the 
Inspectors without delay. 

Wrongly Delivered Articles 
(a) In the Morning Clearing should be returned with 
the dockets after making the necessary adjust- 
ments to the total, otherwise such articl^ should 
be returned and charged with the “Unpaids with 
Technical Irregularities” by the appointed time, 
{b) In the Afternoon Clearing should be returned by 
the appointed time and settled the same day. 

Unpaid Articles 

(d) Unpaids in the Morning Clearing returned for 
technical irregularities must be delivered to the 
Clearing House by the appointed time and 
settled the same day. Articles unpaid for want 
of funds may be returned with the final Unpaids 
for the day and settled the next business day. 

(h) Final Delivery. All Unpaids to the Clearing House 
by the time appointed for final delivery shall be 
received by die Clearers and settled the next 
business day. 

(c) Unpaid Articles Wrongly Delivered. Any Bank 
which has accepted and paid an article, returned 
to it in error, may require repa^ent through the 
Clearing House on the following day. 

(d) Answers on Unpaid Articles. No unpaid article 
can be received without an answer in writing on 
the article why payment is refused. Such answer 
in every case to be written without abbreviation 
and not indicated by initials. 

(e) Unpaids-— ’Morning Clearing. Articles presented 
in the Morning Clearing and returned unpaid 
for “Technical Irregularities” may, irrespective 
of the amount, be re-presented in the Afternoon 
Clearing the same day if then in order. 

Articles with Shipping and Relative Documents 
Attached must not be Presented through the 
Clearing 

All articles, with Shipping and Relative documents 
attached, payable at a Clearing Bank, must be presented 
direct to the Paying Bank during Clearing delive^ 
hours and not through the Clearing House. A specie 
Clearing Docket (obtainable at the Clearing House) is 
to be given in exchange which should be passed through 
the Town Clearing that day. If the article cannot be 
paid for any reason, then the article (bearing the answer 
why payment is refused) and the documents shall be 
attached to the Docket and sent to the Clearing House 
not later than the time appointed for the return of the 
last Unpaids of that day. 

Direct Presentation 

All crossed clean articles, cheques, etc., drawn on 
Town Clearing Offices must be presented through the 
Clearing and may not be presented for payment direct 
to the Office of the Paying Banker by anoffier Clearing 
Banker. 
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Bank Crossing on Articles 

All articles presented for collection should bear the 
name and address of the Presenting Clearing Banker 
which should be impressed in such a position as not to 
obscure the amount expressed in figures. 

Bank of England Dividend & Redemption Warrants 

The warrants accompanied by the dockets shall be 
dehvered to the Clearing House (or Dividend Pay Office, 
Bank of England) not later than the appointed time as 
a separate charge, and must not be included with other 
items drawn on the Bank of England. 

Warrants for £20,000 and over (including those 
received from Branches outside the Town Clearing) 
may be passed through the Afternoon Town Clearing 
provided they are listed separately from other Bank of 
England items. 

Unpaids will be sent direct to the Crossing Branch 
and settled by an “Unpaid Claim Form.” 

GENERAL CLEARING 
Abbreviated Rules and Regulations 

A Clearing to be held each business day for the 
interchange among the London Clearing Bankers of 
articles placed in their hands for collection — 

Clearing Articles 

Articles to be included in the Clearing — 

(a) All cheques payable at a Clearing Bank (or at a 
bank the name of which is approved by the 


Committee) with the exception of those drawn 
on and paid in to the Offices and Branches in 
the Town Clearing. 

{b) Cheques and Bankers’ Payments on Town 
Branches other than those paid into Town 
Branches. 

(c) Channel Islands, Scilly Isles, Isle of Man articles. 

(d) Agents’ Claim Vouchers and Claims for Unpaid 

articles. 

(e) Clean Bills of Exchange payable at Banks included 

in the Clearing. 

(/) Bank of England articles other than Dividend 
and Redemption Warrants, for which see 
Rule 16. 

{g) Inter-Bank Reimbursement Claims. 

(X) Punched Card Cheques— -(standard 80-column 
card size 7|^ x 3i" only). 

ij) All cheques, etc., presented in the Clearing must 
conform to the standard style and size agreed 
by the Conunittee — 

Cheques — minimum S " X Z " 

maximum 8" x A" 

Dividend warrants— minimum 5f x y 
maximum x A" 

Bankers* Payments— maximum Sf " x 41"' 

Articles Excluded 

(a) Standing Orders (original Bankers’ Orders). 

(b) Coupons and Warrants subject to deduction of 

Tax, including those of Eire Companies. 


Delivery 
Mon. to Sat. 

Mon. to Fri. 

Sat. 

Bank of England 
Dividend and 
Redemption Warrants 
WlDs, 

Combined clearing of 
Sat. and Mon. 
Clearing of Tues. to Fri. 

Late WIDs. 

Combined clearing of 
Sat. and Mon. 
Clearing of Tues. to Fri. 

Combined clearing of 
Sat. and Mon. 
Clearing of Tues. to Fri. 

Bnal Agreement and 
Differences 
Combined clearing of 
Sat. and Mon. 
Clearing of Tues to Fri. 


Settlement 

Combined clearing of 
Sat. and Mon. 
Clearing of Tues. to Fri. 


GENERAL CLEARING 
Time Table 

9.00 a.m. House open. First Deliveries as early as possible. 

10.15 a.m. Final Delivery. 

10.30 a.m. Final Delivery. 

Final Deliveries. 

11.30 a.m. (Items of £20,000 and over may be included in the Afternoon Town 

10.30 a.m. Sat. Clearing as a separate charge.) 


2.00 p.m. Mon. 

3.00 p.m. Tues. 
to Fri, 

To be charged back to the Crossing Bank in that day's work, i.e. on the 

9.30 a.m. Tues. day returned. 

9.30 a.m. next 
day. 

Exchange of the late W/Ds. returned the same morning. Settlement 

11.00 a.m. Tues. to be made in the work of the next Settlement day. 

11.00 a.m. next 
day 

9.30 a.m. Tues. Agreement of “In” and “Out” Clearing Totals of the combined 
clearings of Saturday and Monday and adjustment of Differences. 

Agreement of the previous day’s “In” and “Out” Clearing Totals and 

9.30 a.m. next adjustment of Differences. A representative from each Clearing 
day. Bank shall attend at the Clearing House. Differences to be adjusted 

on the “In” and “Out” Totals sheet. 


On Tuesday. 

On first business day after the exchange of Clearing. 
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(c) Cheques and drafts drawn in currency other than 
sterling, even if converted into sterling. 

id) Cheques, etc., with any attachments other than 
receipts. Such receipts to be not larger than the 
cheque and to be gummed securely at all edges. 

(e) Cheques to which charges or expenses have been 

added. 

(f) Documentaiy Bills of Exchange. 

{g) Bills with instructions to Protest in the event of 
dishonour. 

(A) Bank of England Dividend and Redemption 
Warrants, 

(j) Bank of England Notes and Notes on Banks in 
the Channel Islands and the Isle of Man. 

{k) Articles on non-clearing banks other than those 
sanctioned by the Committee. 

Delivery 

First and final deliveries must be made at or before 
the appointed time to all Banks whether direct or to 
the Clearing House. 

Wrongly Delivered Articles 

(a) Method of Return and Settlement. Wrongly 
Delivered articles must be returned and charg^ 
back to the Presenting Banker on the day of 
delivery and made the subject of a separate 
settlement. 

Q>) Late WjDs. All Wrongly Delivered articles 
discovered too late to be returned the same day 
shall be returned to the Presenting Banker at 
the Clearing House by the appointed time on 
the next Settlement day. These articles shall 
be charged to the Presenting Banker and the 
totals entered on the W/D Totals Sheet for 
that day. An exchange of late Wrongly 
Deliver^ articles is to take place between the 
Banks at 11 a.m. on the same day as returned. 

(c) WfD Articles sent to a Branch in Error. Any 
article delivered at the Clearing House to the 
wrong Bank and sent by them to a Branch 
where it is not payable must be presented on the 
same day to the Paying Bank Branch if practic- 
able. 

Should the Paying Bank Branch be too remote for 
presentation the same day, the Receiving Bank must 
forward the Wrongly Delivered Article direct to the 
Paying Branch by post, under advice to its own London 
Clearing Department. 

In each case the Presenting Bank must indorse the 
cheque to the effect that collection is being made on 
behalf of the Crossing Bank, and the Paying Bank may 
settle by Banker’s Payment or Agent’s Claim Voucher. 

Settlement of Clearing 

Clearing of Monday to Friday. Settlement is to be 
effected on the next working day following the exchange 
of aearing charges. The “In” and “Out“ Clearing 
Totals must be entored on the Town Clearing Balance 
Sheet on the next Settlement day following the exchange 


of Clearing charges and included in the Town Clearinc 
Settlement of that day. ® 

Clearing of Saturday. The Totals of the Clearing of 
Saturday to be amalgamated with the Clearing Totals 
of Monday with Settlement on Tuesday or as may be 
agreed by the Clearing Banks through the Chief 
Inspector, 

Unpaids 

(c) Any Bank or Branch Bank not intending to pay 
an article received in the Clearing must return 
it on the day of presentation direct to the 
Clearing Bank or Bank in Scotland, Eire or 
Northern Ireland, at the address appearing in 
the crossing. 

Late Returns. Where the need to return an article 
has not been noticed through inadvertence on the day 
of presentation, it may be returned unpaid on the next 
business day provided that advice of such non-payment 
is given by telephone (telegrams must not be used) to 
the Presenting Branch Bank not later than noon on the 
day of return; if a Saturday, not later than 10.30 a.m. 
(6) Answers on Unpaid Articles. An answer must be 
written on each Unpaid why payment is 
refused, such answer in every case to be written 
in words without abbreviation and not indicated 
by initials. 

(c) Unpaid Articles bearing the crossing of a Foreign 
Bank only to be returned to the Paying Bankers 
Clearing Department and not to the address 
appearing in the crossing. 

{d) Uncrossed Unpaid Articles. Any article unpaid 
but not crossed or which shows no indication 
of the name of the Collecting Banker, to be 
returned to the Paying BaS^er’s Clearing 
Department. 

(e) Unpaid Bills. Bills received in the Clearing, and 
dishonoured, must be returned by post on the 
day of presentation either direct to die Clearing 
Bank or Bank in Scotland, Eire or Northern 
Ireland at the address appearing in the crossing 
or as Banks may instruct their Branches. 

(/) Method of Claiming Payment. A separate debit 
slip for each Unpaid (i.e. the standardised 
Unpaid Claim Form) giving full particulars, 
to be charged to the Collecting Banker or 
Branch Bank in the General Clearing the same 
day as the article is returned. Articles bearing 
the crossing of a Bank in Scotland, Eire or 
Northern Ireland must be returned direct and 
the Unpaid Claim Form presented through ^e 
Scottish or Irish Clearing. With the exception 
of the National Bank Ltd., this does not apyly 
to articles bearing the crossing of a Scottish 
or Irish Bank with an address in England. 
Clauns on Banks in England must be made on 
a Clearing Bank only. 

{g) Irregularities in Connection with Unpaid Claim 
Forms. In such an event the Claim Fonm must 
not be returned “Unpaid” in the Clearing. 
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The amount should be debited to a Suspense Account 
and the item held pending an inquiry by memorandum 
or telephone, which should be instituted immediately 
either direct or to the Paying Banker’s Clearing 
Department as Banks may instruct their Branches. 

Due Bills & Bills of Exchange not Due 

Clean Bills of Exchange only may be passed through 
the Clearing. Bills may be forwarded to the Paying 
Bank up to seven days before the date on which they 
are due for payment. These should be responded to 
as part of the day’s clearing and held in a Suspense 
Account, or as Banks may instruct their Branches, 
until the due date. If a bill is received with more than 
seven days to run, the Receiving Branch may debit the 
Remitting Branch under advice and treat the bill as 
having been received for special collection. 

Bank Crossing on Articles 

Every article passed through the Clearing should 
bear the name and address of the Presenting Clearing 
Banker which should be m such a position as not to 
obscure the amount expressed in figures. 

Bank of England Dividend and Redemption Warrants 

The Warrants accompanied by the dockets shall be 
delivered to the Clearing House (or Dividend Pay Office, 
Bank of England) not later than the appointed time, 
and must not be included with other items drawn on 
the Bank of England. 

Warrants for £20,000 and over (including those 
received from Branches outside the Tovm Clearing) 
may be passed through the Afternoon Town Clearing 
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provided they are listed separately from other Bank of 
England items. 

Unpaids will be sent direct to the Crossing Branch 
and settled by an “Unpaid Claim Form.” 

CREDIT CLEARING 
Abbreviated Rules and Regulations 
Deliveries of Credit Vouchers 

(а) The final delivery must be made at or before the 

appointed time to all Banks either direct or to 
the Clearing House. 

(б) Deliveries may be made direct to the receiving 

Bank or to the Clearing House as may be 
arranged. 

(c) All Credit vouchers delivered should bear the 
name of the originating branch, and where the 
cashier’s stamp is impressed it should be in the 
space provided so as not to obscure the amount 
expressed in figures. 

{d) Credit vouchers with conditions or attachments, 
i.e. invoices, etc., must not be presented in the 
Credit Clearing. 

Wrongly Delivered Credit Vouchers 

(a) Method of Return and Settlement: Wrongly 
delivered credit vouchers to be returned to the 
Presenting Bank at the Clearing House on the 
day of delivery and made the subject of a 
separate Settlement. 

{b) Late Wrongly Delivered Credit Vouchers: Where 
wrongly delivered credit vouchers are discovered 
too late to be returned on the day of presenta- 
tion they must be returned to the Presenting 


Delivery 
Mon. to Sat. 
Mon. to Fri. 
Sat. 

WtD Credits 
Mon. to Fri, 
Sat. 

Late WID Credits 
Mon. to Fri. 


Mon. to Fri. 


Sat. 

Agenfs Claim Vouchers 
Mon. to Fri. 

Final Agreement and 
Differences 

Combined Credit Clearing 
of Sat. and Mon. 

Credit Clearing of Tues. 
to Fri. 

Settlement 

Combined Credit Clearing 
of Sat. & Mon. 

Credit Clearing of 
Tues. to Fri. 


CREDIT CLEARING 
Time Table 


9.00 a.m. 
10.30 a.m. 
10.45 a,m. 


House open. 
Final delivery. 
Final delivery. 


3.00 p.m. Returned. 

3.00 p.m. Mon, Returned. 


9.30 a.m. next 
business day 

9.30 a.m. Tues. 
11.00 a.m. next 

business day 
11.00 a.m. Tues, 

11.00 a.m, to 

12.00 noon 


9.30 a.m. Tues. 


9.30 a.m. 
next day 


To be returned to the Presenting Bank and paid for in the Settlement 
of the next day. 

Exchange of the late W/Ds. returned the same morning. Settlement to 
be made in the work of the next Settlement day. 


Exchange between the Banks. 

A representative from each Clearing Bank shall attend at the Clearing 
House. Differences to be adjusted in the *Tn” Sc “Out” Credit 
Totals sheet. Agreement of “In” & “Out” Credit Clearing Totals 
and W/D Credits of the combined credit clearings of Sat. and Mon. 
and adjustment of differences. 

Agreement of previous day’s “In” & “Out” Credit Clearing Totals 
and adjustment of differences. 


On Tuesday. 

On first Settlement day after the exchange of the Credit Clearing. 
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Banker at the Clearing House by the appointed 
time on the next Settlement day. Settlement 
for these credit vouchers shall be made in the 
work of the next Settlement day, the totals 
being entered on the Wrongly Delivered Totals 
sheet for that day. An exchange of late wrongly 
delivered credit vouchers is to take place 
between the Banks at 11 a.m. on the same day 
as returned. 

(c) Wrongly Delivered Credit Vouchers sent to a 
Branch in error: Mis-directed credit vouchers 
received by Branches through the Credit 
Clearing must be forwarded together with a 
Payment to the correct Bank or Branch. 

if the correct receiving branch caimot be 
ascertained or the credit voucher cannot be 
applied, it should be returned to the issuing 
branch with a Payment to cover. 

Credit Settlement 

Credit Settlement is to be ejBfected on the next working 
day following the exchange of the credit vouchers except 
as hereinafter provided for the Saturday and Monday 
Clearing or as may be agreed by the Clearing Banks 
through the Chief Inspector. 

Credit Clearing of Saturday and Monday^ The totals 
of the Credit Clearing of Saturday to be amalgamated 
with Credit Clearing Totals of Monday with Settlement 
on Tuesday. 

Monthly Advance Credit Vouchers 

(a) Date of Exchange: Credit vouchers must be 
exchanged from the 10th and not later than the 
15th of the month. 

Q>) Wrongly Delivered Credit Vouchers: These must 
be returned to the presenting Banker as soon 
as possible with a request for adjustment to be 
made. 

(c) Agreement and Settlement: Settlement shall be 
effected on the third Settlement day of the 
month. 

Annual Club Subscriptions 

The Annual Club Subscriptions must be exchanged 
accompanied by a listing and settlement effected on the 
third Settlement day of January. 

Exchange should be effected not later than the 6th 
December each year. 

CLEARING HOUSE CmTmCATES. To provide 
currency for their own use, banks had recourse, in the 
crisis of 1^14, to Clearing House Certificates. They 
were secured by the deposit of securities with the 
Clearing House, and served as negotiable instruments 
to facilitate the clearing of balances as between the 
banks themselves. (See Moratortum.) 

CLERGYMEN. Clergymen may be members, 
partners, or shareholders in an association or co- 
partnership, consisting of more than six members or 
rimreholders, carrying on the business of banking and 
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other trades and dealings for ^ and profit, but it is 
not lawful for a clergyman “to act as a director or 
naanaging partner or to cany on trade or such dealing 
as aforesaid in person” (4 Viet. c. 14), ® 

CLIENTS’ ACCOUNT. Section 1 of the Solicitors 
Act, 1933, provided that the Council of the Law Society 
should make rules for the opening and keeping by 
solicitors at banks of accounts for clients’ moneys 
Accordingly the Solicitors’ Accounts Rules came into 
force on 1st January, 1935. These were replaced on 
1st January, 1945, by the Solicitors’ Accounts Rules 
1945, At the same time an additional set of rules* 
known as the Solicitors’ Trust Accounts Rules, 1945* 
came into force. These two codes are given in full under 
SouerroRs’ Accounts. 

Where a garnishee order is served citing a solicitor 
customer as judgment debtor, his client’s account(s) is 
attached. {Plunkett and Another v. Barclays Bank Ltd,, 
^"The Times,'* 14th March, 1936.) In this case the client’s 
account, although attached, was not available to settle 
the claim of the garnishor. (See also Solicitors’ 
Accounts; Solicitors Act, 1957.) 

CLIPPED MONEY, The name given to coins from 
which small pieces had been clipped by dishonest 
persons. The introduction of milling served to prevent 
the practice of clipping or filing the edges of coins. 

CXOCK LOCK. A mechanical device on some safes 
by which it is made impossible to open them between 
certain hours. 

CLOCK STAMP. An invention by which the actual 
time of receipt or payment of money may be impressed 
upon a paying-in slip or cheque. 

CLOSING AN ACCOUNT. The voucher closing 
an account is, in some banks, pasted in the current 
account ledger at the account itself. 

When an account has to be transferred from one 
branch to another of the same bank, a suitable authority 
should be signed by the customer. 

Before paying the balance of an account to a customer, 
the banker will, of course, ascertain the amount of any 
outstanding cheques there may be and reserve that sum 
in the account to meet them. If a cheque is presented 
which has not been provided for in this way, the banker 
can return it unpaid, marked “account closed.” 

Any commission due should be calculated and 
deducted before the balance is paid over. 

When an account is closed, all unused cheque forms 
should be returned to the banker. 

Where a customer closes his account, the banker 
caimot compel him to take up any bills which there may 
be under discount at the time of closing. 

In the case of an unsatisfactory account the banker 
is entitled to request the customer to close it. If the 
account is in credit the banker may decline to accept 
any further payments to credit. Reasonable notice 
must be given. 

If the customer refuses to close his account and 
continues to pay in for the credit of his accoimt, perhaps 
at other branches, he should be notified by registered 
post or recorded delivery that his account will be 
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closed on a certain day. On that day a cheque should 
be sent to him for the balance and any credits received 
thereafter may be held on a suspense account to be 
returned to him in due course. Any cheques presented 
should be dishonoured with the answer “Account 
closed.” 

In Prosperity, Limited v. Lloyds Bank Ltd, (1923), 
39 T.L.R. 372, the plaintififs claimed a declaration that 
the defendants were not entitled to close their banking 
account without giving the plaintiffs reasonable notice. 
On 14th February the defendants informed the plaintiffs 
that the defendants would cease to exist as bankers to 
the plaintififs after 14th March. McCardie, J., in the 
course of his judgment, said “that there was no doubt 
that a banker had a right to close at any time an account 
which was in debit, but in the case of an account which 
was in credit he must give a reasonable notice, which 
would vary according to circumstances; and there 
might be special arrangements between the banker and 
the customer as to what notice would be required. 
In the absence of any special arrangement, he had to 
consider in the present case whether a month’s notice 
was sufficient. The position of the defendants as 
bankers was interwoven with the scheme of insurance 
evolved by the plaintifif company— the result of the 
arrangement originally made with the manager of the 
defendants’ local branch. . . . Having regard to the 
nature of the scheme, and the number of forms of 
application which had been sent out, he had come to 
the conclusion that a month’s notice was not adequate 
in the circumstances — ^it did not give the plaintififs a 
sufficient opportunity to make fresh arrangements.” 

“Closing an account” is sometimes used with a 
meaning equivalent to “stopping an account.” A 
company’s account is “stopped” when the company is 
to be wound up voluntarily or by order of the Court. 
(See Winding Up.) An account may be “stopped” for 
various reasons. (See under Bankrupt Person, Death 
OF Customer, Death of Partner, Debts— Assignment 
OF, Garnishee Order, Guarantee, Lunacy, Notice 
OF Second Mortgage, Receiver.) 

CLOSING ENTRIES. The entries by which the 
balances of subsidiary accounts are carried to their 
principal accounts at balance times, e.g. interest, 
discount, and commission to profit and loss account. 

CLOSING PRICES. The prices for stocks and shares 
which are quoted on a Stock Exchange at the close of 
business. 

CLUBS. (See Societies.) 

CODICIL. A supplement to a will, by which a 
testator is able to add to what is contained in the will 
or to make any alteration which he may desire. 

A codicil must be dated and signed by the testator 
and attested by two witnesses in the same manner as a 
will. (See Will.) 

COGNOVIT ACTIONEM. (Latin, He has recog- 
nised the action.) A written acknowledgment by a 
debtor admitting his liability in an action, and giving 
authority to his creditor to take the necessaiy steps to 
obtain judgment against him. A cognovit is usually 
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given by a debtor in consideration of further time being 
given for payment. (See Warrant of Attorney.) 

COHEN COMMITTEE. The name popularly given 
to the Committee on Company Law Amendment 
appointed by the President of the Board of Trade in 
1943, under the chairmanship of Mr. Justice Cohen, to 
consider and report on the major amendments desirable 
in the Companies Act, 1929. The Committee’s report 
was published in June, 1945, and its recommendations 
embodied in the Companies Bill introduced into the 
House of Commons in 1946. This duly became law, 
as the Companies Act, 1947, the greater part of which 
was repealed, as was also the whole of the 1929 Act, 
and both were re-enacted by the consolidating Com- 
panies Act, 1948. 

In 1957 Lord Cohen was appointed Chairman of the 
Council on Prices, Productivity and Incomes, “to keep 
under review, having re^rd to the desirability of full 
employment and increasing standards of life based on 
expanding production and reasonable stability of 
prices, chpges in prices, productivity and the level of 
incomes (including wages, salaries and profits), and to 
report thereon from time to time.” The Council’s first 
report, issued in February, 1958, analysed the movement 
since the war in prices and incomes and dealt with 
control over the quantity of money as a regulator for 
demand and hence wage claim pressure. The second 
report, six months later, reviewed the Government’s 
measures in 1957 and considered the probable future 
course of the general level of prices, the balance of 
payments position, the trend of gold and dollar reserves, 
in relation to the dangers of inflation. 

COINAGE, COINS. Many substances have been 
used in dififerCTit countries as money, but a metal of 
some kind has been found to be the most suitable in all 
respects, and of all metals gold and silver have been 
selected as the best fitted to act as a coinage. The 
properties which should be possessed by the material 
of which coins are made are enumerated by Professor 
W. S. Jevons in the order of their importance: (1) 
utility and value; (2) portability; (3) indestructibility; 

(4) homogeneity (that is, all parts of the same quality); 

(5) divisibility; (6) stability of value; (7) cognisability 
(that is, easily recognised). 

The early records of the use of metal as money show 
that the metal was weighed. The inconvenience, 
however, of having to use scales and weights on every 
occasion when the metal was to be exchanged, led to 
the invention of coins. The metal, or bullion, was 
divided into small pieces, each portion or coin being of 
a certain weigjit. In the course of time a public stamp 
was placed upon each coin, so that anyone might 
recognise it as having a definite weight, and know that 
the metal so stamped was also of a certain quality. The 
standard coinage of Great Britain was gold sovereigns 
and half-sovereigns. Since 1914, however, they have 
ceased to circulate and caimot be obtained in exchange 
for gold bullion at the Mint or Bank of England. 

The token coinage (q.v,) of Great Britain was silver 
and bronze, but by the Coinage Act, 1946, cupro-nickel 
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First Schedule to the Coinage Act 



Standard Weight. 

Least Current Weight. 


Remedy Allowance. 

Denomination of 





Standard Fineness. 

Weight per piece. 


Coin. 







Mil- 

ksiinal 

Fine- 

ness. 


Imperial 

Weight. 

Grains. 

Metric 

Weight. 

Grams. 

Imperial 

Weight. 

Grains. 

Metric 

Weight. 

Grams. 


Imperial 

Grains. 

Metric 

Grams. 

Gold- 
Five Pound 

Two Pound 
Sovereign . 
Half-sovereign . 

616^37239 

246*54895 

123*27447 

61*63723 

39*94028 

15*97611 

7*98805 

3*99402 

612*50000 

245*00000 

122*50000 

61*12500 

39*68935x 

15*875741 

7*93787/ 

3*96083/ 

Eleven-twelfths fine 

gold, one-twelfth 

alloy; or millesimal 
fineness 916*6 


H 

2 

Silver — 

Crown 

Half-crown 

Florin 

Shilling 

Sixpence . 

Groat or 
Fourpence 
Threepence 
Twopence . 

Penny 

436*36363 
218*18181 
174*54545 
87*27272 
; 43*63636 

29*09090 

21*818181 

14*54545 

7*27272 

28*27590 

14*13795 

11*31036 

5*65518 

2*82759 

1*88506 

1*41379 

•94253 

*47126 


1 

Thirty-seven-fortieths 
fine silver, three-forti- 
eths alloy; or millesi- 
mal fineness 925. 
Altered by 1920 Act 
to : — one-half fine sil- 
ver, one-half alloy; 
or millesimal fineness 
500 


II 

4 

Ater- 

edby 

1920 

Act 

to:— 

5 

Bronze — 

Penny 

Halfpenny 
Farthing . 

145*83333 

87*50000 

43*75000 

9*44984 

5*66990 

2*83495 


) 

Mixed metal, copper, 
tin, and zinc. 


•18899^ 

•11339 

•056691 

none 


coins were substituted for the silver coinage, consisting 
of three-quarters copper and one-quarter nickel. The 
silver coinage originally consisted of and ^ alloy. 
After the first German war the high price of silver 
resulted in the silver content being reduced to one-half. 
Mter 1945, however, the world shortage of silver and 
its high price, coupled with the liability to repay the 
United States 88,000,000 ounces borrowed during the 
war on lease-lend, forced the Government to withdraw 
the silver coinage and substitute cupro-nickel coins. 
Gold coins issued from the Australian paints at Sydney, 
Melbourne, and Perth are legal tender. The coins which 
were issued from the Mint in London are shown above, 
being the First Schedule to the Coinage Act, 1870, 
allowing for the corrections made by the Act of 1891, 
as to the remedy allowance, and showing the alterations 
made by the Coinage Act, 1920, as to the finen^s. 

In March, 1937, was authorise the issue of a duode- 
cagonal threepenny piece composed of copper, nickel, 
and zinc, and weighing 105 grains. 

The weight and fineness of the coins mentioned in 
this Schedule are (subject to the above-mentioned 
alterations) according to what is provided by the Act 
fifty-six George the Third, chapter sixty-eight, that the 
gold coin of the United Kingdom of Great Britain and 
Ir^and should hold such weight and fineness as were 
prescribed in the then existing Mint indenture; that 
is to say, that there should be nine hundred and thirty- 
four sovereigns and one ten-shilling piece contained in 
twenty pounds we^t troy of standard gold, of the 


fineness at the trial of the same of twenty-two carats of 
fine gold and two carats of alloy in the pound weigfit 
troy; and further, as regards silver coin, that there 
should be sixty-six shillings in every pound troy of 
standard silver of the fineness of eleven ounces two 
pennyweights of fine silver and eighteen pennyweights 
of alloy in every pound weight troy. 

By the Gold Standard Act, 1925, the Bank of England 
was put under obligation to sell gold bullion, in amount 
not less than 400 fine ounces, in exchange for legal 
tender at the fixed price of £3 17s. lOJd. per standard 
ounce. Subsection (2) of Section 1 of the Gold Standard 
Act, 1925, was suspended on 21st September, 1931, 
and the Bank relieved of this obligation. (See Gold 
Standard Act, 1925.) 

Gold and silver in a pure state are too soft to be used 
for the purpose of coins, and they were, therefore, 
mixed with another metal, called an alloy, in order to 
harden them. Fine gold is the term used for gold which 
is absolutely pure. Standard gold is pure gold mingled 
with alloy according to the legal standard. The column, 
in the above Schedule headed “standard fineness,** 
riiows the proportion of alloy in the gold and silver 
coins. The “standard weight” is also shown and the 
“least current weight” of gold coins. When a gold 
coin has been in circulation for some time, it becomes 
worn and consequently reduced in weight. When the 
weight of a coin falls below the “least current weight,** 
it ceases to be legal tender, but that fact does not prevent 
light gold coins from passing freely in circulation, as 
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people do not, as a rule, pay much attention to the 
weight of a coin so long as the government stamp is not 
entirely worn off. The last columns in the Schedule 
show the “remedy allowance,” that is, a remedy (or 
variation from the standard weight and fineness speci- 
fied in the Schedule) which is allowed, not exceeding 
the amount specified in that Schedule. The allowance 
is necessary because of the difficulty in making coins 
absolutely according to the standard weights and 
fineness. 

Pre-Victorian gold coins are not now current. Silver 
coins coined before 1816 and copper coins before 1861, 
are not now legal tender. 

The obverse side of a coin is that which bears the 
head or more important device; the reverse is the other 
side. 

The milling is introduced on the edges of coins in 
order to make it more difficult for fraudulent persons 
to clip the coins. 

A process used by mints to decipher a worn silver 
coin is to dip the coin in a solution of nitric acid, 1*25 
density, and to rinse it in distilled water. 

COLLATERAL SECURITY. This term is used in 
three senses ; in the Stamp Act, 1 891 , it means additional 
as opposed to primary security (see Collateral 
Stamping); occasionally it is used colloquially to 
signify impersonal security (such as stocks and shares) 
as opposed to personal security (such as a guarantee); 
more usually it is used to describe security lodged by a 
third party. Collateral security, in this latter sense, has 
the advantage over security lodged by the borrower, 
that in the case of the latter’s failure its value does not 
have to be deducted for proof purposes, but a claim 
can be made against the debtors’ estate for the whole 
sum due and recourse made on the collateral security 
for the deficiency. Any realisation from collateral 
security should be credited to a suspense account 
pending receipt of a final dividend from the debtor’s 
estate. Security deposited by a partner in his own right 
to secure his firm’s advance can be regarded as collateral. 

Collateral or third party security may be charged 
direct on a special form, with or without a limit as to 
its availability, or a guarantee may be taken from the 
third party who will charge his security directly in 
support of the guarantee. On notice of the death of the 
depositor of collateral security, the principal debtor’s 
account must be broken unless the security has been 
diarged in support of the deceased’s guarantee, when 
action will depend on the terms of the guarantee. 

COLLATERAL STAMPING. This method particu- 
larly applies to instruments expressly drawn to cover 
all sums due or to become due. The word “collateral” 
is loosely used in relation to securities, but it has the 
specific meaning of “secondary” (as opposed to primary), 
“auxiliary” or “additional” in relation to stamping. 

Where two or more mortgages are taken as security 
at the same time, one of them, or where a further 
mortgage is taken in addition to one already held, the 
earliest dated document, must be treated as the primary 
security and stamped to cover the highest amount of 


the total advance at the rate of 2s. 6d. per cent, and the 
remaining or subsequent mortgages must be treated as 
collateral or secondary securities and stamped at the 
rate of 6d. per cent on the highest amount of the total 
advance, with a maximum duty, of 10s. on each form 
so stamped. In addition to the impressed red duty 
stamp, a blue “duty paid” stamp is impressed denoting 
the duty paid on the primary security. 

Likewise, where a mortgage deed is already held and 
additional security is lodged and a charge tsdcen there- 
over, the original mortgage must be stamped addition- 
ally to cover the increased amount of the total advance 
at the rate of 2s. 6d. per cent, and the new mortgage form 
must be stamped collaterally at the rate of 6d. per cent 
on the total amount of the advance, with a maximum 
duty of 10s. An example will make this clear. 

Deeds valued at £1,500 are lodged to secure a total 
indebtedness of £1,000, and a mortgage under seal is 
taken to secure the advance. The mortgage form is 
stamped for £1 5s. (i.e. at the rate of 2s. 6d. per cent on 
the total advance, not on the value of the security). 
Later, the borrower desires to increase his debt to 
£1,800 and lodges further deeds valued at £800 as 
additional security, signing a legal mortgage over the 
second parcel of deeds. The original mortgage will be 
regarded as the primary security and will be additionally 
stamped to cover the increased advance of £1,800, i.e. 
further stamp duty of £1 (2s. 6d. per cent on £800) will be 
impressed on the mortgage form, the necessary certifi- 
cate that 30 days have not elapsed since the original 
amount of £1,000 has been exceeded being furnished 
at the time of stamping. The new mortgage form will 
be stamped 9s., the duty attracted at 6d. per cent on the 
increased advance of £1,800, and will be branded in 
addition with a blue duty-paid stamp of £2 5s. denoting 
the total for which the primary security is stamped. Both 
the forms must be presented for stamping at the same 
time. 

Where the primary security is withdrawn, the first 
collateral security in point of date becomes the primary 
security and the duty-paid stamp thereon denotes the 
effective amount for which the security is available. 

Equitable mortgages (under hand) taken collaterally 
require stamping at Is. per cent as in the case of the 
primary security. 

In cases where a further limited form of charge has 
been taken to obtain additional cover when the original 
mortgage was limited, the new form should be stamped 
with primary duty 2s. 6d. per cent to cover the amount 
of its limit. The amount of the cover available will be 
represented by the total stamping on the two forms. 
Alternatively, if the new form is unlimited, it should 
be stamped with primary duty at 2s. 6d. per cent in 
respect of the additional cover required and should be 
denoted under Sect. 87 (3) of the Stamp Act with the 
amount of stamping on the earlier document; collateral 
duty is not payable. These are the only cases where 
more than one primary document may be held to secure 
the same advance. 

Where the original mortgage is unlimited but collateral 
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mortgages contain a limit, the duly payable on the 
latter will be 6d. per cent on the amount of the limit 
(with a maximum of 10s.), but they may bear denoting 
stamps to the full extent of the primary stamping. 

COLLECTING BANKER. A banker must act with 
due care and diligence in presenting for payment cheques 
paid in for collection, and neglect to use the customary 
and recognised channels may involve him in loss. 
Where a cheque payable alternatively in London or 
Norwich was passed through the Countiy Clearing, 
and the customer’s cheque drawn in reliance on its 
clearance in London, was dishonoured, evidence was 
called showing that it was banking custom to pass 
cheques so marked through the Town Clearing and 
damages were awarded to the customer accorcSngly. 
{Forman v. Bank of England (1902), 18 T.L.R. 339.) 

The collecting banker must give his customer due 
notice of any cheques paid in for collection returned 
unpaid and cannot debit his customer with such cheques 
if notice is not duly given. Notice of dishonour should 
be given notwithstanding that the banker confirms any 
irregularity and re-presents the cheque without returning 
it to the customer. 

A banker collecting a cheque drawn on another bank 
or branch may be a holder for value or an agent for 
collection according as he is collecting the cheque for 
himself or for his customer. He is a holder for value 
where he exchanges or cashes the cheque forthwith for 
his customer, where he is the indorsee or the payee other 
than as agent for collection, where he collects expressly 
or implicitly in reduction of a customer’s overdrawn 
account, where he has a lien over the cheque, and where 
he expressly or impliedly allows hds customer to draw 
against the cheque before clearance. 

In Barclays Bank Limited v. Harding {Journal of the 
Institute of Bankers^ April, 1962) a Mr. Walker, who 
at all material times concealed the fact that he was an 
undischarged bankrupt, persuaded the defendant to 
draw a cheque for £4,500 payable to Geoffrey Roberts. 
A company called Waytrade Limited was trading under 
that name and paid the cheque, together with another 
for £4,000, into its account with Barclays Bank. Against 
these two cheques the bank paid a total of £8,926 in 
cheques drawn by the company, whose account at the 
end of these transactions was overdrawn £320. The 
cheque for £4,000 was paid, but that for £4,500 was 
stopped by order of the defendant, who had discovered 
that he had been deceived. The bank, who had given 
value for the two cheques, claimed to be holders for 
value and holders in due course. The cheque on 
which the defendant was sued had not been indorsed, 
but by virtue of Section 2 of the Che 5 [ues Act, 1957, 
the bank was held to have the same rights in relation 
to the cheq^ as it would have had if the cheque had 
been duly indorsed, and judgment was given in its 
favour. (See also Midland Bank Limited v. Charles 
Simpson Motors Limited^ under Lien.) 

In A. L, Underwood Ltd, v. Barclays Bank Ltd., 
[1924] K.B.^ 775, Scrutton, L.J., in the course of his 
judgment said : “The cases where an agent for collection 
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becomes a holder for value must turn on an express or 
implied agreement between bank and customer that 
the latter may draw against the cheques before they 
are cleared. Though the cheques were in fact credited 
to the customer’s account before they were cleared 
the customer was not informed of this, and I can see 
nothing to prevent the bank from declining to honour 
the cheque if the payment m, against which it was 
drawn, had not been cleared.” Atkin, L.J., said: “The 
mere fact that the bank in their books enter the value 
of the cheques on the credit side of the account on the 
day on which they receive the cheques for collection 
does not, without more, constitute the bank a holder 
for value. To constitute value, there must be, m such 
a case, a contract between banker and customer, 
express or implied, that the bank will, before receipt 
of the proceeds, honour cheques of the customer drawn 
against the cheques.” 

Contrariwise, the placing of a cheque to the credit 
of a customer’s account before clearance does not 
deprive a banker of his protection as collecting agent, 
by virtue of the Cheques Act, 1957, Section 4 (1) {b). 

The above-mentioned Section, which has since 1957 
taken the place of the repealed Section 82 of The Bills 
of Exchange Act, 1882, places the collecting banker in 
a more advantageous position than was the case prior 
to the passing of the Cheques Act, 1957 {q,v,). Not only 
is the collecting banker now protected in the case of 
both crossed and open drafts, but the Section has been 
widened to include those instruments analogous to 
cheques which for one reason or another cannot satisfy 
the definition of a bill of exchange, 

A banker should not collect a cheque for a stranger, 
as he will be liable to the true ovmer if the stranger had 
no title to the cheque. In collecting a cheque, to gain 
the protection of Section 4 of the Cheques Act, 1957, the 
banker must act in good faith and without negligence, 
and must collect for a customer. He will then be 
protected against any action by a true owner. As to 
what constitutes a person a customer, see Customer. 

See the case of Hampstead Guardians v. Barclays Bank 
Ltd., under Current Account, where it was held that 
a flaw in the chain of identification of the customer 
ought to have put the bank on inquiry. 

5i Lloyds Bank Ltd. v. Savory & Co., the House of 
Lords by a majority of 3 to 2, affirmed the decision of 
the Court of Appeal (reversing the decision of the Lower 
Court) that it is negligence not to inquire as to the nature 
of a customer’s employment and the name of his 
employer, if any. Likewise, the same inquiries are 
necessary where the account of a wife of an employee 
is involved. 

The particular facts concerned two clerks employed 
by a firm of stockbrokers who stole the firm’s cheques 
payable to third parties or bearer. In the one case the 
cheques were paid into the clerk’s own account; in 
the other case they were paid into his wife’s account. 
In the first case the bank knew that its customer was a 
stockbroker’s clerk but did not know who were his 
employers, rel 3 dng on the introduction of another clerk. 
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well known locally. In the second case, the wife of the 
clerk was introduced by her landlady. The case was 
complicated by the use of the branch credit system, the 
bulk of the cheques having been paid in at City Offices 
for the credit of the respective accounts at country 
branches. 

In the House of Lords the case was dealt with on the 
lines that the cheques were paid in at the branches where 
the accounts were conducted, on the grounds that the 
branch credit system was of the bank’s own devising, 
and that if adequate safeguards were not taken to 
prevent this system being used in fraud of the true 
owners of cheques, banks must suffer any loss arising. 

As a result of this decision, it is now the practice of 
banks to make inquiries as to a new customer’s employer, 
if any, and in the case of women customers, as to their 
husband’s employment and employer, if any. 

Systems have also been devised whereby cheques 
payable to third parties tendered for collection under 
the branch credit system are remitted to the branch 
where the account is kept, and not sent forward for 
collection forthwith if the circumstances of the trans- 
action are in any way doubtful. 

A collecting banker should see that the indorsements 
of all order cheques which have been negotiated appear 
to be correct. 

In a judgment of the Privy Council in Commissioners 
of Taxation v. English Scottish and Australian Bank Ltd. 
(1920), 36 T.L.R. 305, Lord Dunedin said “the test of 
negligence is whether the transaction of paying in any 
given cheque, coupled with the circumstances antecedent 
and present, was so out of the ordinary course that it 
ought to have aroused doubts in the bankers’ minds 
and caused them to make inquiry.” (See further 
remarks in this case under Customer.) 

A banker should not collect for the credit of an 
agent’s private account cheques payable to his principal, 
unless authorised in writing by the principal. 

Where a cheque is payable to “A B per X,” “X is not 
authorised to receive the money as his own, or to deal 
with it except for his principals.” (See the case Slingsby 
and others v. The District Bank Ltd., under Indorse- 
ment.) 

It has been held to be negligence to take a cheque 
payable to a partnership for the credit of the private 
account of one of the partners without inquiring from 
the other partners whether he is entitled to deal with 
it as owner. (Bevan v. National Bank (1906), 23 T.L.R. 
65.) 

In Souchette Ltd. v. London County Westminster & 
Parr's Bank Ltd. (1920), 36 T.L.R. 195, where cheques 
payable to a third party “or bearer” were credited to 
the account of T, Matthews, one of the directors who 
had drawn the cheques on behalf of the company, it 
was held that the collecting banker was not negligent 
in collecting those cheques as the banker was entitled 
to suppose that the directors who drew these cheques 
drew them to “bearer” for convenience in order that 
they might be dealt with by the bearer for the benefit 
of the company. But where the cheques were payable 
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to a third party “or order,” and they were credited to 
the account of T. Matthews, who had forged the 
indorsements, it was held that the bank was negligent, 
(Other points in this case are referred to under Altera- 
tions, Conversion.) 

(See the case of A. Stewart Sc Son of Dundee Ltd. v. 
Westminster Bank, under Agent.) 

It is contrary to ordinary business procedure for a 
limited company to pay a debt due to an official by 
means of a cheque payable to itself. 

In Hannan's Lake View Central Ltd. v. Armstrong Sc 
Co. (1900), 16 T.L.R. 236, the secretary of the plaintiff 
company indorsed a crossed cheque, payable to the 
company, and paid it into his private account. It was 
held that the bank had not acted “without negligence,” 
seeing that they knew the company had an account at 
another bank and that it was apparent that the secretary 
was using for himself a valuable document which was, 
upon its face, the property of his employers. 

In A. L. Underwood Ltd. v. Bank of Liverpool and 
Martins Limited (1924), 40 T.L.R. 302, the sole director 
and practically the sole shareholder of the company 
indorsed for the company cheques payable to the 
company and paid them into his private account. In 
the action brought by the company against the bank 
for conversion of the cheques, the bank claimed the 
protection of Section 82 of the Bills of Exchange Act 
on the ground that they collected the cheques in good 
faith and without negligence, and they relied on the 
ostensible authority of the sole director to deal with the 
cheques in that way. Bankes, L.J., in the course of his 
jud^ent said that the cheques were plainly on the 
face of them the property of the company. Held that 
there was not only negligence on the part of the bank, 
but such an absence of ordinary inquiry as to disentitle 
the bank from relying on a defence founded on the 
ostensible authority of the director. “I feel satisfied 
that the obvious inquiry whether the company had not 
got its own banking account would have put a stop to 
the fraudulent system adopted by the director, and I 
do not think that it Ues in the mouth of the bank to 
say that an inquiry would have been useless.” 

In London Sc Montrose Shipbuilding and Repairing 
Co. Ltd. V. Barclays Bank Ltd. (1925), 31 Com. Cas. 
67, a crossed cheque payable to a limited company 
was collected for the credit of another limited com- 
pany, the cheque having been indorsed over to the 
latter company by the former company. The plaintiffs 
brought the action for damages for conversion of the 
cheque. 

Mackinnon, J., in the course of his judgment for the 
defendants, said: “If there is in the appearance and 
details of the cheque, the nature of the persons dealing 
with it, and the circumstances under which it is presented 
for payment and collection, anything unusual or sus- 
picious, and suggesting the necessity of inquity for the 
protection of the apparent payee, then it will be the 
banker’s duty to make those inquiries.” It was held, 
however, that, upon the form of this cheque, and the 
personality of the people who indorsed it, and who, as 



COL] 


DICTIOHARY OP BANkINO 


(COM 

indorsees, collected it through the defendant bank, Where there has been a series of fraudulent dealings 
there was nothing unusually suspicious or out of the with cheques, undetected by the true owner, it is no 

ordinary practice of bankers which called upon the defence to say that the bank was “lulled to sleep.” 

bank to make any inquiry of the payee to see whether “Neglect of duty does not cease by repetition to be 

the matter was in order. neglect of duty.’’ {Bank of Montreal v. Dominion 

In the Court of Appeal this decision was reversed Gresham Guarantee & Casualty Co,, [1930] A.C. 659.) 
however, possibly on the grounds that the cheque had Cheques are often crossed “account payee” or 
been indorsed generally by one director and then “account John Jones.” Such words are not provided 

specially by another to a company with which the first for in the Bills of Exchange Act, 1882, but a collecting 

director was intimately associated, Mr Rayner God- banker has been held to be negligent for placing a 

dard, K.C. (later Lord Chief Justice Goddard) advised cheque so crossed to an account other than that 

in this connection {Journal of the Institute of Bankers, indicated in the crossing. (See Account Payee.) 

Vol. 53, page 76) “as the cases stand at present, the only In the case of a cheque payable on condition of a 
prudent course is for bankers to refuse to accept without receipt being signed, it should be collected only for the 

inquiry or special instructions, cheques made payable payee, as the document is not considered to be trans- 

to companies for accounts other than those of the ferable. (See Receipt on Cheque.) 

payee. Of course, the bank may have knowledge of See the case of Morison v. London County Sc West- 

special arrangements or circumstances which render minster Bank undcxPEKPRO, (See Holder for Value.) 

inquiry on their part unnecessary.” COMBINING ACCOUNTS. (See Set-off.) 

“If banks for fear of offending their customers will COMMANDITE PARTNERSHIP. COMMAN- 
not make inquiries into unusual circumstances, they DITE, SOClfiTfi EN. In France a form of partnership 
must take, with the benefit of not annoying their where some of the partners merely supply part of the 

customer, the risk of liability because they do not capital, and do not take any part in the management of 

inquire.” (Scrutton, L. J., in the Underwood case.) the business. Such partners are called commanditaires 

(On “Inquiry,” see also the case of Baker v. Barclays and are liable for losses only to the extent of the sums 
Bank, [1955] 2 All E.R. 571, under Negligence.) which they have contributed. 

A banker may be liable if an account is not conducted For the English equivalent, see Limited Partnership. 
in consonance with the description which the customer COMMISSION ON CURRENT ACCOUNTS, 
gave of himself at the time the account was opened. Where the work involved on a current account is not 

(See Nu-Stilo Footwear Ltd, v. Lloyds Bank {Journal compensated for by the maintenance of an adequate 

of the Institute of Bankers, 1956, p. 239] under Negu- credit balance, a commission charge is made. The 

GENCE.) ^ basis of such charge varies: in the North of England, 

In Orbit Mining Company Ltd, v. Westminster Bank for example, it is customary to base the charge on the 

Limited, [1962] 3 W.L.R. 1256 (which see also under turnover (i.e. the total ofcheques debited to the account), 

Negligent) Harman, L. J., quoting with approval an the rate varying from i per cent to ^ per cent on such 

earlier decision speaking of the standard of care to be turnover. Elsewhere it is customary to make a corn- 

shown, said: “If a standard is sought, it must be the mission charge based on the number of cheques drawn 

standard to be derived from the ordinary practice of as expressed in the number of ledger pages or sheets 

^ ^ used. The sundry services rendered to a current account 

Where a cheque is paid into an account at the same holder, such as the payment of standing orders, the 

branch on which the cheque is drawn, the protection collection of credit information, the handling of credit 

of Section 60, Bills of Exchange Act, 1882, is not transfers, etc., will also be included in any commission 

available to the banker to the exclusion of Section 4, charge. 

Cheques Act, 1957 . The bank cannot be treated merely Whilst a banker usually enters into a bargain with his 

as a paying bank. It is also a collecting bank protected customer as to the conditions under which a current 

or not by Section 4, Cheques Act, according to whether accoimt will be kept, he could probably sustam a 

the statutory conditions for protection can be satisfied, reasonable commission charge against his customer, 

or not. See Worshipful Company of Carpenters of the although the latter had not expressly agreed to the 

City of London v. British Mutual Banking Co, Ltd,, charging thereof. “Apart from agreement to the 

[1937] 3 All E.R. 811, where an employee in fraud of the contrary, either express or implied from the previous 

company paid into his account cheques drawn by the course of business, a banker has a right to a fair and 

company on the same office payable to third parties, adequate recompense for the services which he renders 

Chi appeal it was held that the bank in collecting the to his customer” (Heber Hart), 

cheques was liable for conversion, being without the On the other hand, in the Westminster County 

protection of Section 82, Bills of ^change Act, 1882, Court on 4th December, 1936, the judge held that the 
on ffie ground of negligence. fact that a bank had given notice to its customer that a 

To escape liability for conversion the bank must show suitable charge would be made unless a remunerative 

^ ^thln the protection of both Section 60 current acxxiunt balance were kept did not entitle it to 

80) of the Bills of Exchange Acit, 1882, and 4 of the charge merely because in their opinion the balance was 

Cheques Act, 1957. not sufficient. Due notice ought to have been given of 
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the intention to charge. It is doubtful whether this is 
the true legal position. 

Under the “personal cheque account” service intro- 
duced in 1958 a fixed charge is made of 6d. per cheque, 
including the Revenue duty, and no other charges are 
levied. (See also Charges.) 

COMMISSIONS TO UNDERWRITERS. (See 
Underwriter.) 

COMMITTEE OF INSPECTION. The persons 
appointed by the creditors to superintend the administra- 
tion of a bankrupt’s property by the trustee. (See 
Trustee in Bankruptcy.) 

The provisions of the Bankruptcy Act, 1914, are as 


follows — 

“Section 20. (1) The creditors qualified to vote may, 
at their first or any subsequent meeting, by 
resolution appoint a committee of inspection 
for the purpose of superintending the adminis- 
tration of the bankrupt’s property by the 
trustee. 

“(2) The committee of inspection shall consist of 
not more than five nor less than three persons. 
Such a person may be a creditor or the holder 
of a general proxy or general power of attorney 
from a creditor, but he cannot act until the 
creditor has proved his debt and the proof has 
been admitted; or he may be a person to 
whom a creditor intends to give a general 
proxy or general power of attorney, but he 
cannot act until he holds such proxy or power, 
and until the creditor has proved his debt and 
the proof has been admitted (subsection (2)). 

“(3) The committee of inspection shall meet at such 
times as they shall from time to time appoint, 
and, failing such appointment, at least once a 
month; and the trustee or any member of the 
committee may also call a meeting of the 
committee as and when he thinks necessary. 

“(4) The committee may act by a majority of their 
members present at a meeting, but shall not 
act unless a majority of the committee are 
present at the meeting. 

“(5) Any member of the committee may resign his 
office by notice in writing signed by him, and 
delivered to the trustee. 

“(6) If a member of the committee becomes bank- 
rupt, or compounds or arranges with his 
creditors, or is absent from five consecutive 
meetings of the committee, his office shall 
thereupon become vacant. 

“(7) Any member of the committee may be removed 
by an ordinary resolution at any meeting of 
creditors of which seven days’ notice has been 
given stating the object of the meeting. 

**(S) On a vacancy occurring in the office of a member 
of the committee, the trustee shall forthwith 
summon a meeting of creditors for the purpose 
of filling the vacancy, and the meeting may 
by resolution appoint another creditor or other 
person eligible as above to fill the vacancy. 


“(9) The continuing members of the committee, 
provided there be not less than two such 
continuing members, may act notwithstanding 
any vacancy in their body; and, where the 
number of members of the committee of 
inspection is for the time being less than five, 
the creditors may increase that number so 
that it does not exceed five. 

“(10) If there be no committee of inspection, any 
act or thing or any direction or permission by 
this Act authorised or required to be done or 
given by the committee may be done or given 
by the Board of Trade on the application of the 
trustee.” 

The Board of Trade may, on application by the 
committee of inspection, aufiiorise the trustee to have 
an account with a local bank. (See under Trustee in 
Bankruptcy.) 

In connection with the winding up of a company, a 
committee may be appointed to supervise the liquida- 
tion. It shall consist of creditors and contributories of 
the company in such proportions as may be agreed on 
by the meetings of creditors and contributories, or as, 
in case of difference, may be determined by the Court 
(Section 253 (1), of the Companies Act, 1948). Sub- 
sections (3) to (9), see above, are practically to the same 
effect as subsections (2) to (8) of Section 253 of the 
Companies Act. (See Bankruptcy, Companies.) 

COMMITTEE OF LONDON CLEARING BAN- 
KERS (10, Lombard Street, London, E.C.3). Member- 
ship consists of the chairmen of the eleven clearing 
banks. Meetings are held monthly, and a quarterly 
meeting is held at the Bank of England under the 
chairmanship of the Governor. 

It deals with problems of common interest to its 
members and is the mouthpiece for any approach to 
the Treasury. It also circulates governmental announce- 
ments on banking matters to its members. 

COMMITTEES. (See Societies.) 

COMMON LAW. Before the reign of Henry n 
there was a variety of legal customs in different parts 
of the country, and there was no body of law common 
to the entire country. In the reign of Henry II, the 
King’s judges went on circuit and in time wove aU the 
conflicting customs into one common system which 
became known as Common Law. 

The Law Merchant is that part of the Common Law 
dealing with the customs and practices of business and 
commerce. Common Law is sometimes contrasted 
with Statute Law, which is the written law as enacted 
by Parliament. 

It is also contrasted with Equity as a source of law; 
Equity flowing from the Chancellor’s elimination of the 
strict interpretation of the Common Law. The prin- 
ciples are now administered with those of the Common 
Law and Statute Law and are as much governed by 
precedent as any other. 

COMMON MARKET. A political and commercial 
concept of an United Europe which sprang up after the 
war. The creation of the Benelux customs union and 
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of the European Coal and Steel Communily were early 
steps towards economic union and encouraged the 
principal European countries to meet in 1955. It was 
agreed at the meeting by Belgium, France, Gennany, 
Italy, Luxemburg and the Netherlands (the “Six”) to 
establish a common market, and this agreement led 
to the Treaty of Rome, which was ratified by the Six 
by 1957. The European Economic Community came 
into existence on 1st January, 1958. 

The aims of the Community are set out in Article 2 
of the Treaty of Rome in these words: “It shall be the 
aim of the Conomunity, by establishing a Common 
Market and progressively approximating the economic 
policies of Member States, to promote throughout the 
Community a harmonious development of economic 
activities, a continuous and balanced expansion, an 
increased stability, an accelerated raising of the 
standard of living, and closer relations between its 
Member States.” 

The means of achieving these objectives are the 
creation of a customs union with a Common External 
Tariff, the abolition of tariffs and quotas between the 
Member States, the setting up of a conamon agricultural 
policy, a rationalised transport system, and freedom of 
movement for citizens and capita. The executive body 
of the Community is the Council of Ministers, consisting 
of one member from each of the Six, which decides 
policy. The European Commission of nine members 
advises the Council and undertakes the adnainistrative 
responsibility for the day-to-day running of the Com- 
munity. The European Parliamentary Assembly is 
constituted from the national parliaments of the Six, 
and the European Court of Justice has been set up to 
adjudicate on matters arising out of the Treaty of Rome. 

Since its establishment the Community has made 
good progress in reducing internal tariffs, removing 
import quotas between member countries, and creating 
the Common External Tariff, As a result industrial 
production rose within the Community by 7 per cent 
in 1959 and by 13 per cent in 1960. Trade figures have 
shown increases of 19 per cent in 1959 and 25 per cent 
in 1960. Exports from the Commimity to the rest of the 
world rose by 22^ per cent between 1958 and 1960, while 
in the same period imports increased by 20 per cent. 

The United Kingdom did not at fibrst agree to join 
the Community, disliking the partial surrender of 
sovereignty involved. There were also grave considera- 
tions in connection with the system of Commonwealth 
Preference and the British system of agricultural support. 
Accordingly in May, 1960, the United Kingdom formed 
with the three Scandinavian countries, Switzerland, 
Portugal and Austria “the European Free Trade Area,” 
the main objects of which were to compensate for the 
losses which might be suffered in their trade with the 
Common Market countries by increased trade amongst 
themselves, and to place themselves in a better bargain- 
ing position to resume negotiations with the Six, 

Subsequently political opinion in this country 
underwent a change, and in August, 1961, the United 
Kingdom gave notice of its desire to negotiate for 


membership of the Community. In the subsequent 
negotiations the most serious problems were presented 
by the question of British agriculture and this country’s 
links with the Commonwealth and its obligations to 
the other countries in the European Free Trade Area 
(the “Seven”). 

These problems were however slowly yielding to the 
patient and skilled presentation by the British negotia- 
tors until it became finally apparent in the Autumn of 
1962 that the French Government was for political 
rather than economic reasons firmly opposed to 
the entry of the United Kingdom. When this became 
clear, the negotiations broke down in spite of the wishes 
of the other five countries of the Community. 
COMMON SEAL. (See Seal.) 

COMMON SEAL BOOK. A record of every docu- 
ment which is sealed with the common seal of a bank is 
preserved in this book. An exact description of each 
document is given, with the date of sealing and the 
names of the persons in whose presence the seal was 
aflSxed, and each entry should be initialed by one, at 
least, of such persons when the relative document has 
been sealed. Each entry may be numbered, and the 
number placed upon the relative document. 

COMMON STOCK. An American term for what, 
in this country, is called ordinary stock, 
COMMONWEALTH DEVELOPMENT FINANCE 
COMPANY. A company established in 1953 with an 
authorised capital of £15 million (increased in 1959 to 
£30 million) subscribed by industrial, commercial and 
financial interests jointly with the Bank of England, to 
provide financial assistance for development projects 
within the Commonwealth, to strengthen the balance of 
payments in the sterling area, and to co-operate with 
the International Bank for Reconstruction and 
Development. 

Since its foundation the company has provided over 
£25,000,000 for forty-six projects, mainly in private 
industry. In the year 1962-3, the most active since 
the Company’s formation, ten commitments, involving 
£3,500,000, have been accepted, and more were under 
negotiation, spread over eight Commonwealth countries. 

COMMORIENTES. Where two or more persons 
die more or less simultaneously and it is uncertain which 
was the last to die, there is a presumption of law that 
the deaths occurred in order of seniority (see Law of 
Property Act, 1925, Section 184). The application of 
this Rule has occasionally resulted in a double claim 
for estate duty. The Intestates’ Estates Act, 1952, 
provided (in Section 1 [4]) that where husband ^d 
wife die in such circumstances intestate, the presumption 
does not apply and the estate of each passes direct to 
the next of km. This enactment oflfered some relief, 
but did nothing to alleviate the cases in which one of 
the spouses survived for a definite period of time and 
then died, or the cases in which a will had been made. 
In re Beare {The Timesy 4th October, 1957), a husband 
and wife both died as a result of a motor accident, and 
the Court was unable to hold that the husband survived 
the wife. Consequently, the husband, being the elder, 
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was presumed to have died first. The wife, therefore, 
inherited under his will the whole of his estate, and the 
combined property then passed imder the wife’s 
intestacy to the children. Estate duty was payable on 
the husband’s property which, as it passed to the 
wife, was again liable to duty by reason of her death. 

The Finance Act of 1958 accordingly provided (in 
Section 29) that in all cases after 15th April, 1958, 
where two or more persons die in circumstances 
rendering it uncertain which of them survived the other 
or others, the property chargeable with estate duty in 
respect of each death shall be ascertained as if they had 
died at the same instant and all relevant property had 
devolved accordingly. It is also provided that for 
deaths after 15th April, 1958, where Section 33 of the 
Wnis Act, 1837, operates to prevent the lapse of a 
bequest, a claim for duty shall not arise in respect of the 
property posthumously acquired by reason of that Act. 

COMPANIES. Before dealing with a joint stock 
company, a banker should make himself acquainted 
with its memorandum and articles of association. Every 
person who does business with a company is bound by 
the contents of those documents. When an account 
is opened by a company, it is advisable that the banker 
should be furnished with a copy of the memorandum 
and articles, so that he may ascertain exactly what 
regulations there are in connection with keeping a 
banking account, and with drawing, accepting and 
indorsing bills, and what powers of borrowing and of 
mortgaging the property of the company is given to the 
directors. The certificate of incorporation, and, where 
the company is not a private one, the Registrar’s 
certificate that the company is entitled to commence 
business, should be exhibited. A copy of the company’s 
balance sheet should also be obtained. The directors 
of the company should pass a resolution respecting the 
opening of the account, and embody therein the 
regulations of the company with respect to the way 
in which cheques are to be drawn and indorsed, and 
bills drawn, accepted and indorsed. A copy of the 
resolution, signed by the chairman or the secretary, and 
a specimen of the signature of each person who has 
power to sign, should be furnished to the banker. 

The resolution should be communicated to the bank 
in some such form as the following— 

We hereby certify that the following resolution of 

the board of directors of the Company 

Limited, was passed at a meeting of the board held 
on the — and has been duly recorded in the minute 
book of the company — 

That a banking account for the 

company be opened with the Bank Limited, 

and that the said bank be and is hereby 

authorised to honour cheques, bills, and promissory 
notes drawn, accepted, or made on behalf of the 
company by [here insert how many persons have to 
sign] and to act on any instructions so given relating 
to the account or transactions of the company.” 

Chairman. 

Secretary. 


Where the secretary is also a director of the company 
and cheques are to be signed by, say, one director and 
countersigned by the secretary, the resolution should 
state whether or not the secretary may sign cheques in 
both capacities, as, in such cases, it is often the intention 
that the director’s signature should be that of a director 
other than the secretary. It may be that the company’s 
articles of association do not allow one person to act 
in the double capacity. 

When an advance is required, a resolution should be 
passed by the directors of the company, or by the 
company m general meeting, whichever is appropriate, 
authorising the advance and the charge on the proposed 
security. A certified copy of the resolution is usually 
given to the banker. 

Mortgages and charges, as detailed in Section 95 
of the Companies Act, 1948, require to be registered 
with the Registrar of Companies within twenty-one 
days from the date of their creation. (See Register 
OF Mortgages and Charges.) The Registrar’s certifi- 
cate of registration should be deposited with the security. 
The banker can ascertain, by a search made at the office 
of the Registrar of Companies, what charges have 
already been registered and, by an inspection of the 
company’s register of mortgages, if any recent charge 
has been created though not, so far, registered with the 
registrar. 

In Makony v. East Holy ford Mining Co. Ltd. (1875), 
L.R. 7 H.L. 869, Lord Hatherley said that those who 
deal with joint stock companies must be affected with 
notice of all that is contained in the memorandum and 
articles of association. “A banker dealing with a 
company must be taken to be acquainted with the 
manner in which, under the articles of association, the 
moneys of the company may be drawn out of his bank 
for the purposes of the company. . . . The bankers 
must also be taken to have knowledge from the articles 
of the duties of the directors, and Sie mode in which 
the directors were to be appointed. But after that, where 
there are persons conducting the affairs of a company 
in a manner which appears to be perfectly consonant 
with the articles of association, then those so dealing 
with them externally are not to be affected by any 
irregularities which may take place in the internal 
management of the company.” 

In Ruben & Ladeiiburg v. Great Fingall Consolidated 
(1906), 22 T.L.R. 712, Lord Lorebum, in the House of 
Lords, said: “It is quite true that persons dealing with 
limited liability companies are not bound to inquire 
into their indoor management, and will not be affected 
by irregularities of which they had no notice. But this 
doctrine, which is well established, applies only to 
irregularities that otherwise might affect a genuine 
transaction. It cannot apply to a forgery.” (See also 
the Rule in Royal British Bank v, Turquand.) 

In Kreditbank Kassel G.m.b.h. v. Schenkers Ltd. 
(1927), 43 T.L.R. 237, C., a branch manager of the 
defendants, without any authority to do so from the 
defendants, drew bills on behalf of the company. The 
bills were discounted by the plaintiff bank, and when 
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they were dishonoured by the acceptors, the plaintiff 
bank sued the defendants as drawers, but the latter 
repudiated the whole transaction. It was held (1) that, 
in the absence of evidence that the branch manager 
had ostensible authority to draw bills on behalf of the 
company, the plaintiffs were not entitled to assume that 
he had such authority (the decision in Houghton & Co. 
V. Nothard, Lowe & Wills, [1927] 1 K.B. 246, being 
followed); (2) that the bills were forgeries and therefore 
null and void, and the defendants were not precluded 
from setting up the forgery or the want of authority of 
the branch manager. 

In Rama Corporation v. Proved Tin and General 
Investments Ltd., [1952] 2 Q.B. 147, it was held that a 
person who, at the time of making a contract with a 
company, has no knowledge of the company’s articles 
of association, cannot rely on those articles as conferring 
ostensible or apparent authority on the agent with 
whom he dealt. 

This is the present position in English law, but in a 
South African case decided in 1958 a different opinion 
was stated. This was Mahomed v. Ravat Bombay House 
(Pty.) Ltd., 1958, [4] S.A, 704, where it was stated that 
it is immaterial whether or not the plaintiff was actually 
aware of the provisions of the memorandum and 
articles of association of the company, for the rule is 
not dependent on the requisites of estoppel. 

This is an important divergence between the two le^ 
systems. 

The objects clause in the memorandum, of course, 
^ves the company its legal powers, and any Act 
performed outside those powers as there defined is not 
binding upon the company. (See Ultra Vires.) A 
banker, therefore, is always careful to check that the 
power to borrow is clearly stated, but even where this is 
so the banker may be precluded from recovering his 
advance where it is used for an ultra vires purpose. 
In re Jon Beauforte (London) Ltd., [1953] 1 All E.R. 
634, a liquidator was held able to refute liability for 
debts incurred in activities outside the ambit of the 
memorandum of association, although they were 
commercial debts for transactions entered into in 
complete good faith. 

In Victors Ltd. (in liquidation) v. Lingard, [1927] 1 
Ch.D. 323, one of the articles of association of a 
company provided that no director should be dis- 
qualified from entering into contracts or dealings with 
the company, but that no director should vote as a 
director m regard to any contract or dealing in which 
he was interested. The directors personally guaranteed 
an overdraft to the company by a bank. As a result 
of negotiations with the bank they subsequently passed 
a resolution that, subject to the bank’s approval, 
debentures be issued to the bank as security for the 
ov^draft. The debentures were issued. Ultimately an 
action was brought by the company against the bank 
for a declaration that the debentures were invalid. 
Romer, J,, held that the directors were ‘‘interested” 
in the arrangement come to with the bank in regard to 
the issue of the debentures, witliin the meaning of the 


company’s articles, as the directors had joined m the 
guarantee, and the resolution was a nullity as the 
directors were not competent to vote upon it. The 
company was, however, by reason of the course of 
events subsequent to the issue of the debentures 
estopped from alleging the invalidity of the debentures 
and the action therefore failed. 

In case of need, the memorandum and articles may 
be inspected by anyone at the office of the Registrar of 
Companies, on payment of a fee of one shilling. 

If the company has issued debentures or debenture 
stock, it will be necessary to ascertain in what way they 
are secured, particularly if the title deeds of the coii 
pany’s property are offered as security, as the company 
may be restrained from creating any charge in priority 
to the debentures. (See Registration of Charges.) 

In the case of a new company, it should be noted 
that it is only from the date of incorporation, as shown 
in the certificate of incorporation, that the company is 
capable of exercising the functions of an incorporated 
company. Contracts entered into before incorporation 
are provisional only and will not bind the company until 
it is entitled to commence business. (See Articles of 
Association.) A company cannot exercise its borrowing 
powers until it is entitled to commence business. Before 
lending money to a public company a banker should 
therefore see the certificate of the Registrar of Companies 
stating that the company is entitled to commence 
business. A private company can commence business 
as soon as incorporated and the above certificate is not 
required. The regulations respecting the commencement 
of business by a public company and the exercise of its 
borrowing powers are set forth m Section 109 of the 
Companies Act, 1948, which is as follows— 

”109. (1) Where a company having a share capital 
has issued a prospectus mvitmg the public to 
subscribe for its shares, the company shall 
not commence any business or exercise any 
borrowing powers imless — 

”(n) shares held subject to the payment of 
the whole amount thereof in cash 
have been allotted to an amount not 
less in the whole than the minunum 
subscription; and 

“(6) every director of the company had 
paid to the company on each of the 
shares taken or contracted to be taken 
by him, and for which he is liable to 
pay in cash, a proportion equal to the 
proportion payable on application and 
allotment on the shares offered for 
public subscription; and 
”(c) No money is or may become liable 
to be repaid to applicants for any shares 
or debentures which have been offered 
for public subscription by reason of 
any failure to apply for or to obtain 
permission for the sWes or debentures 
to be dealt with in or on any stock 
exchange; and 
158 



coivll 


DICTIONARY OF BAHKIHO 


[COM 


"‘(d) there has been delivered to the Registrar 
of Companies for registration a statu- 
tory declaration by the secretary or one 
of the directors, in the prescribed form, 
that the aforesaid conditions have been 
complied with. 

“(2) Where a company having a share capital has 
not issued a prospectus inviting the public to 
subscribe for its shares, the company shall not 
commence any business or exercise any 
borrowing powers, unless — 

“(fl) there has been delivered to the Registrar 
of Companies for registration a state- 
ment in lieu of prospectus; and 
every director of the company has paid 
to the company, on each of the shares 
taken or contracted to be taken by him 
and for which he is liable to pay in 
cash, a proportion equal to the propor- 
tion payable on application and allot- 
ment on the shares payable in cash; 
and 

“(c) there has been delivered to the Registrar 
of Companies for registration a statu- 
tory declaration by the secretary or one 
of the directors in the prescribed form 
that paragraph (b) of this subsection 
has b^n complied with. 

“(3) The Registrar of Companies shall, on the de- 
livery to him of the said statutory declaration, 
and, in the case of a company which is required 
by this Section to deliver a statement in lieu of 
prospectus, of such a statement, certify that 
the company is entitled to commence business, 
and that certificate shall be conclusive evidence 
that the company is so entitled. 

“(4) Any contract made by a company before the 
date at which it is entitled to commence business 
shall be provisional only, and shall not be 
binding on the company until that date, and 
on that date it shall become binding. 

“(5) Nothing in this Section shall prevent the 
simultaneous olfer for subscription or allot- 
ment of any shares and debentures or the 
receipt of any money payable on application 
for debentures. 

“(6) If any company commences business or exercises 
borrowing powers in contravention of this 
Section, every person who is responsible for 
the contravention shall, without prejudice to 
any other liability, be liable to a fine not 
exceeding fifty pounds, for every day during 
which the contravention continues. 

**(7) Nothing in this Section shall apply to a private 
company, or a company registered before the 
first day of January nineteen hundred and 
one, or a company registered before the first 
day of July nineteen hundred and eight which 
has not issued a prospectus inviting the public 
to subscribe for its shares.” 


The difference between a company and an ordinary 
partnership was defined by James, LJ., in Smith v. 
Anderson (1880), 15 Ch.D. 247, as follows: “An 
ordinary partnership is a partnership composed of 
definite individuals, bound together by contract between 
themselves to continue for some joint object, either 
during pleasure or during a limited time, but the 
partnership is essentially composed of the persons 
originally entering into the contract with one another. 
A company or association, which I take really to be 
synonymous terms, is an arrangement by which parties 
intend to have a partnership, which would be constantly 
changing; that is to say, to have what I may call a 
succession of partnerships, a partnership today con- 
sisting of certain members, but tomorrow consisting 
of some of those members only and some others who 
have come in. Hence there will be a constant shifting 
of the partnership, a determination of the old, and the 
creation of a new partnership, formed with a view and 
always formed with the intent, so far as the members can 
by agreement between themselves, of binding the next 
partnership to take upon itself the assets and debts of 
the old partnership. This object could not be effected 
in point of law by any arrangement between the persons 
themselves, unless the persons contracting with them 
by a novatio authorised the change; or, unless it was 
by special provisions in the Acts of Parliament which 
have given sanction to such arrangements, and to a 
certain extent, and under certain circumstances, have 
allowed that to be effected. That is the sole distinction 
between association and partnership.” 

In a partnership, each partner is responsible for the 
debts of the firm, and one partner cannot transfer his 
interest, or share, without the consent of the other 
partners- 

As to a limited partnership, see Limiied Partnership. 

In an incorporated company, the members form one 
body and creditors can proceed only against the com- 
pany itself. In the most important kind of joint stock 
company— that is, the company limited by shares— each 
member is liable only to the extent of the nominal 
amount of the shares he holds. If the company is 
unlimited, each member is liable to the company or the 
liquidator for the debts. 

By Section 31 — 

“If at any time the number of members of a company 
is reduced, in the case of a private company, below 
two, or in the case of any other company, below seven, 
and it carries on business for more than six months 
while the number is so reduced, eveiy person who is a 
member of the company during the time that it so 
carries on business after those six months, and is 
cognisant pf the fact that it is carrying on business with 
fewer than two members, or seven members, as the 
case may be, shall be severally liable for the payment of 
the whole debts of the company contracted during that 
time, and may be severally sued therefor.” 

By Section 33 — 

“A bill of exchange or promissory note shall be 
deemed to have been made, accepted, ©r indorsed on 
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behalf of a company if made, accepted, or indorsed in 
the name of, or by or on behalf or on account of, the 
company by any person acting under its authority.” 

In Dey v. Pullinger Engineering Co. Ltd, (1920), 37 
T.L.R. 10, a bill was drawn on behalf of a company, by 
the managing director, one director, and the secretary, 
and was accepted by the secretary, who had, in fact, 
no authority to draw or accept bills. The bill came into 
the hands of a holder in due course, and was dis- 
honoured. It was held that anyone looking at the 
articles of association could see that the managing 
director might have the power to draw and indorse this 
bill, and that the holder was entitled to assume that he 
had authority and was not bound to inquire into the 
internal management of the company or to prove an 
actual authority. The word “authority” in Swtion 33 
(see above) includes express or implied authority. 

See Section 108 under Name of Company. 

A company may seal a bill of exchange instead of 
signing it. (See Section 91, Bills of Exchange Act, 1882, 
under Agent.) (See also the cases Chapman v. SmethursU 
and Landes v. Marcus dc Davids and Stewart & Son 
Ltd. V. Westminster Bank, in the same article, and 
Elliott V. Bax^Ironside under Indorsement.) 

A deed may be executed by a company in the manner 
provided in the memorandum and articles of association, 
but the Law of Property Act, 1925, provides that, in 
favour of a purchaser (which includes a mortgagee), 
a deed shall be deemed to have been duly executed if 
its seal be affixed thereto in the presence of and attested 
by its secretary or other permanent officer or his deputy, 
and one of the directors, and, where a seal purporting 
to be the seal of the company has been affixed to a deed, 
attested by persons purporting to be persons holding 
such offices as aforesaid, the deed shall be deemed to 
have been executed in accordance with the requirements 
of this Section. (Section 74 (1).) 

The board of directors may by resolution appoint an 
agent, either generally or in any particular case, to 
execute on behalf of the company any agreement or 
other instrument not under seal. (Subsection (2).) If a 
memorandum of deposit under hand is sign^ by an 
agent so appointed, a certified copy of the resolution 
should be obtained. 

When cheques which are payable to a limited com- 
pany are paid into the private account of a known 
agent of the company, the banker is put on inquiry (see 
Hannan's Lake View Central Ltd, v. Armstrong Sc Co, 
under Collecting Banker) ; and when cheques payable 
to one company are paid in to credit of another company, 
a banker should exercise care. (See the case of London 
and Montrose Shipbuilding and Repairing Co. Ltd. v. 
Barclays Bank Ltd., under Collecting Banker.) 

The different matters relating to companies are 
referred to under the following headings — 

Agreement. 

Allotment. 

Annual Return. 

An^gement with Creditors. 

Articles of Association. 


Auditors. 

Banking Company. 

Blank Transfer. 

Borrowing Powers. 

Certificate. 

Certificate of Incorporation. 

Certificate of Registration. 

Certificate to Commence Business. 
Charitable Companies. 

Committee of Inspection. 

Company limited by Guarantee. 
Company limited by Shares. 

Company outside Great Britain. 
Company, unlimited. 

Compositions. 

Contracts. 

Contributories. 

Court, Powers of, in winding up. 
Debenture. 

Defunct Company. 

Directors. 

Dividend. 

Dominion Register. 

Exempt Private Company. 

Fees payable to Registrar of Companies. 
Floating Charge. 

Forged Transfer. 

Founders’ Shares. 

Guarantee. 

Holding Companies. 

Investigation of Company’s Affairs. 
Letter of Allotment. 

Limited Partnership. 

Liquidator. 

Loan Capital. 

Meetings. 

Memorandum of Association. 

Name of Company. 

Official Receiver. 

Official Seal for use Abroad. 

Private Company. 

Prospectus. 

Proxy. 

Public Company. 

Quorum. 

Receiver for Debenture Holders. 
Reconstruction. 

Reduction of Share Capital. 

Register of Members of Company. 
Register of Mortgages. 

Registered Office. 

Registrar of Companies. 

Registration of Business Names. 
Registration of Charges. 

Reserved Liability. 

Resolutions. 

Scrip. 

Seal. 

Share Capital. 

Share Warrant. 
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Stannaries. 

Stock. 

Subrogation. 

Subsidiary Company. 

Table A. 

Take-over Bid. 

Transfer of Shares. 

Transmission of Shares. 

Underwriting. 

Votes. 

Wages Cheques. 

Winding up. 

Winding up Unregistered Companies. 

COMPANIES ACT, 1947. This Act was the result 
of the report of the Cohen Committee {q,v,) of 1943. 
It amended and amplified the Act of 1929, and was 
itself repealed save for those Sections dealing with 
matters not relating to companies, e.g. bankruptcy and 
registration of business names. 

COMPANIES ACT, 1948. This Act came into 
operation on 1st July, 1948, and repealed the whole of 
the Companies Act, 1929, and the major part of the 
Companies Act, 1947. (See above.) 

COMPANY LAW AMENDMENT COMMITTEE 
(see Jenkins Committee.) 

COMPANY LIMITED BY GUARANTEE WITH 
OR WITHOUT A SHARE CAPITAL. A company 
where the liability of its members is limited, by the 
memorandum of association, to such amount as the 
members may respectively thereby undertake to 
contribute to the assets of the company, in the event 
of its being wound up. Such companies are now only 
registered where they exist otherwise than for profit. 
They are usually formed for the purpose of clubs and 
societies which are not intended to make a profit. 

The word “Limited” must be the last word in the 
name of the company. But see Charitable Companies. 

Section 21 of the Companies Act, 1948, provides — 

“(1) In the case of a company limited by guarantee 
and not having a share capital, and registered 
on or after the first day of Januaiy, nineteen 
hundred and one, every provision in the 
memorandum or articles or in any resolution 
of the company purporting to give any person 
a right to participate in the divisible profits 
of the company otherwise than as a member 
shall be void. 

“(2) For the purpose of the provisions of this Act 
relating to the memorandum of a company 
limited by guarantee and of this Section, eveiy 
provision in the memorandum or articles, or 
in any resolution, of a company limited by 
guarantee and registered on or after the date 
Sfbresaid, purporting to divide the undertaking 
of the company into shares or interests shall 
be treated as a provision for a share capital, 
notwithstanding that the nominal amount or 
number of the shares or interests is not specified 
thereby.” 

By Section 6, in the case of a company limited by 


guarantee, articles of association must be registered 
with the memorandum. (See Articles of Association, 
Companies, Memorandum of Association, Name of 
Company.) 

COMPANY LIMITED BY SHARES. A company 
where the liability of its members is limited by the 
memorandum of association to the amount, if any, 
unpaid on the shares respectively held by them. 

The word “Limited” must be the last word in the 
name of the company. A contraction of the word 
should not be used officially. 

In Stacey & Co. Ltd, v. Wallis Sc Others (1912), 28 
T.L.R., where a bill was addressed to J. Sc T. H. Wallis 
(Ltd.), it was held that the name was correctly stated, 
as Ltd. was such a constant abbreviation that every 
commercial man of intelligence would know that 
“limited” was meant, 

A limited company formed for promoting commerce, 
art, science, rehgion, charity or other useful object, 
where any profits or income are to be used in promoting 
its objects, may be licensed by the Board of Trade as a 
company with limited liability, without the addition of 
the word “Limited” to its name. (See Charitable 
Companies.) 

Every liinited company must have its name painted 
or affixed on the outside of every place where its 
business is carried on, and engraven on its seal, and 
mentioned in legible characters in all notices and official 
publications of the company, and in all bills of exchange, 
promissory notes, indorsements, cheques, invoices, 
receipts, etc. (See Name of Company.) 

By Section 439 of the Companies Act, 1948 — 

“If any person or persons trade or carry on business 
under any name or title of which ‘limited,’ or any 
contraction or imitation of that word, is the last word, 
that person or those persons shall, unless duly incor- 
porated with limited liability, be liable to a fine not 
exceeding five pounds for every day upon which that 
name or title has been used.” 

In a limited company the liability of directors or 
managers may, if so provided by the memorandum, be 
unlimited (Section 202). 

A public company, registered after 31 Dec., 1900, 
must not exercise any borrowing powers until the 
Registrar has certified that the company is entitled to 
commence business (see Section 109, under Companies) ; 
but a private company is entitled to commence business 
immediately on incorporation. 

As a rule, the memorandum of association includes a 
power to borrow money and mortgage the landed 
property, but before making an advance the banker 
should examine that document and the articles of 
association, to ascertain exactly what the respective 
powers of the company and directors are. If no express 
power is taken in the memorandum of association, in 
the case of an ordinary trading company the power 
to borrow and mortgage for ordinary business purposes 
is implied. If the memorandum includes a power to 
borrow up to a certain fixed amount, the baiier must 
be careful not to exceed that amoimt. For if a company 
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borrows in excess of its powers, the security will not be 
binding on the company. The directors, however, may 
be held personally liable, and the money may, probably, 
be recovered in so far as it was used by the company 
to pay its debts. (See Guarantee, Subrogation.) 

If a company has power to borrow, and the advance 
required will not exceed any fixed limit of borrowing 
that there may be, the banker will be safe in accepting 
the company’s deeds with a memorandum si^ed by 
the directors. If the articles of association provide that 
certain regulations are to be observed by the directors 
when mortgaging the company’s property, the banker 
may assume that all the regulations and formalities 
have been complied with; he is not expected, nor is he 
able, to examine into the “indoor working” of a com- 
pany. (See Registration OF Charges.) The directors, 
however, may be expressly prohibited from mort- 
gaging the property. (See Articles of Association, 
Companies, Memorandum of Association.) 

COMPANY NOT FOR PROFIT. (See Charitable 
Companies.) 

COMPANY OUTSIDE GREAT BRITAIN. The 
Companies Act, 1948, makes special provisions with 
respect to companies incorporated outside Great 
Britain, but with a place of business established within 
Great Britain. 

“Section 407, (1) Overseas companies which, after 
the commencement of this Act, establish a 
place of business within Great Britain, shall, 
within one month of the establishment of the 
place of business, deliver to the Registrar of 
Companies for registration — 

”(n) a certified copy of the charter, statutes, 
or memorandum and articles of the 
company, or other instrument constitu- 
ting or defining the constitution of the 
company, and, if the instrument is not 
written in the English language, a 
certified translation Siereof; 

*Xb) a list of the directors and secretary of 
the company; 

“(c) the names and addresses of some one 
or more persons resident in Great 
Britain audiorised to accept on behalf 
of the company service of process and 
any notices required to be served on 
the company.” 

Any process or notice required to be served on the 
company shall be sufficiently served if addressed to any 
person whose name has been delivered to the Registrar. 
(Section 412.) 

“Section 411. Every company to which this part of 
this Act applies shall-— 

“(1) in every prospectus inviting subscriptions for its 
shares or debentures in Great Britain state the 
country in which the company is incorporated; 
and 

“(2) conspicuously exhibit on every place where it 
carries on business in Great Britain the name 
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of the company and the country in which the 
company is incorporated; and 

“(3) cause the name of the company and of the 
country in which the company is incorporated 
to be stated in legible characters in all bill- 
heads and letter-paper, and in all notices, 
advertisements, and other official publications 
of the company.” 

See Companies, Registration of Business Names. 

COMPANY, UNLIMITED. That is, a company 
not having any limit to the liability of its members for 
the debts of the company. Very few companies are 
now registered with unlimited liability. Many banking 
and other companies which were originally unlimited 
have been re-registered as limited companies. Of 
recent years a number of stockbroking partnerships 
have become unlimited companies. 

In the event of an unlimited company being wound 
up, though the liability of the members is unlimited, the 
members are, as between themselves, only liable to 
contribute in proportion to their holdings. A past 
member is under no liability at all if he had ceased to 
be a member for a year before the winding-up. (See 
Section 212, under Contributories.) 

An unlimited company may register under the 
Companies Act, 1948, as limited, but such registration 
shall not affect any liabilities incurred before the 
registration. (Section 16.) 

Section 64 of the above Act is as follows— 

“An unlimited company having a share capital may, 
by its resolution for registration as a limited company 
in pursuance of this Act, do either or both of the 
following things, namely — 

“(1) Increase the nominal amount of its share capital 
by increasing the nominal amount of each of 
its shares, but subject to the condition that no 
part of the increased capital shall be capable of 
being called up except in the event and for the 
purposes of the company being wound up; 

“(2) provide that a specified portion of its uncalled 
share capital shall not be capable of being 
called up except in the event and for the 
purposes of the company being wound up.” 

Section 431 specially provides that a bank of issue 
registered as a limited company shall not be entitled 
to limited liability in respect of its notes, and the mem- 
bers shall be liable as if it had been registered as 
unlimited. (See Articles of Association, Banking 
Company, Companies, Memorandum of Association.) 

COMPARATIVE BULLION CONTENT. The 
same as Mint Par of Exchange (q.v,). 

COMPENSATION AGREEMENT. (See Exchange 
Clearing Agreement.) 

COMPOSmON. mereanEnglishbankauthorised 
to issue its own notes, issued them under licence on 
unstamped paper, a composition in lieu of stamp duty, 
of 3s. 6d. for each £100, or fraction thereof, of the notes 
in circulation, was payable half-yearly. The composition 
in Northern Ireland is also 3s, 6d. per £100; but in 
Scotland it is at the rate of 4s. for each £100. 
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By 9 Geo. IV, c. 23, Section 7, each half-year within position is governed by Section 206, Companies Act, 
fourteen days after the first day of January and the first 1948, which is as follows — 

day of July in every year, an account verified upon “Section 206. (1) Where a compromise or arrange- 
oath (before a justice of the peace or a commissioner to ment is proposed between a company and its 

administer oaths in chancery) must be sent to the creditors or any class of them or between the 

commissioners of the amoimt of all iinstamped pro- company and its members or any class of 

missory notes and bills of exchange in circulation on them, the Court may, on the application in a 

each Saturday in the preceding half-year, together with summary way of the company or of any 

the average amount of such notes and bills in circulation. creditor or member of the company, or, in 

The affidavit may be by a “cashier, accoimtant, or chief the case of a company being wound up of the 

clerk,*’ and the manager of a bank has been held to be liquidator, order a meeting of the creditors 

a chief clerk within the meaning of the Act. The or class of creditors, or of the members of the 

composition for stamp duty must be paid on the average company or class of members, as the case may 

amount as shown by that return. Bankers licensed to be, to be summoned in such manner as the 

issue unstamped notes or bills must give security by Court directs, 

bond for the due performance of the various conditions “(2) If a majority in number representing three- 
attaching to their issue. This Section applied to bankers fourths in value of the creditors or class of 

in England. (See Bank Notes.) creditors or members or class of members, as 

Except the Bank of England there is now no bank in the case may be, present and voting either in 

England authorised to issue its own notes. (See Bank person or by proxy at the meeting, agree to 

OF Issue.) Notes of the Bank of England are exempt any compromise or arrangement, the com- 

from all liability to any stamp duty. promise or arrangement shall, if sanctioned by 

COMPOSITION WITH CREDITORS. Where a the Court be binding on all the creditors or the 

debtor is unable to pay his creditors he may, legally, class of creditors, or on aU the members or class 

call his creditors togefiier and make an arrangement of members, as the case may be, and also on 

with them, by which he may obtain relief from his the company or, in the case of a company in 

debts, and one of the usual methods by which this is the course of being wound up, on the liquida- 

done is to offer to pay a composition, that is, to pay tor and contributories of the company, 

so much in the pound in full discharge of the debts due “(3) An order made under subsection (2) of this 
to the creditors. The composition is usually payable Section shall have no effect until an office 

in a number of instalments, upon specified dates, and is copy of the order has been delivered to the 

guaranteed by sureties. In some cases promissory notes Registrar of Companies for registration, and 

are given for the various instalments, and are made a copy of every such order shall be aimexed 

payable at the various dates on which the instalments to every copy of the memorandum of the 

are due. company issued after the order has been made. 

If the arrangement is agreed to by the creditors in a or, in the case of a company not having a 

deed or instrument, called a deed of arrangement, it memorandum, of every copy so issued of the 

must be registered within seven days, otherwise it is instrument constituting or defining the consti- 

void. (See Deed of Arrangement.) tution of the company. 

An arrangement of this kind between a debtor and “(4) If a company makes default in complying with 
his creditors is quite independent of proceedings under subsection (3) of this section, the company 

the Bankruptcy Acts, but, if he fails to pay the agreed and every officer of the company who is in 

instalments, the arrangement does not prevent pro- default shall be liable to a fine not exceeding 

ceedings in bankruptcy being subsequently taken. In one pound for each copy in respect of which 

The Laws of England, edited by the Right Hon. the Earl default is made.” 

of Halsbury, the following is given as the effect of a Power to effect a compromise with the creditors of a 
debtor failing to pay an instalment: “If the effect of the company in course of winding up by the court is given 
arrangement is that the creditors accept the payment of to a liquidator by Section 245, Companies Act, 1948, 
the composition in discharge of their debts, then usually in the following terms— 

a failure by the debtor to comply with his obligation “Section 245 (1) The liquidator in a winding up by 
will entitle the creditors to sue him for the whole of the the court shall have power, with the sanction 

balance of their debts. But if the effect of the arrange- either of the court or of the committee of 

ment is that the creditors accept the promise of the inspection — 

debtor with or without a surety in satisfaction of their “(e) to make any compromise or arrangement with 
debts, on default by the debtor the creditors can creditors or persons claiming to be creditors, 

only sue for the balance of the amount of the com- or having or alleging themselves to have any 

position.” claim, present or future, certain or contingent, 

(See Acts of Bankruptcy, Assignment for ascertained or sounding only in damages 

Benefit of Creditors, Bankruptcy.) against the company, or whereby the company 

As regards compositions made by companies, the may be rendered liable; 
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** (f) to compromise all calls and liabilities to calls, 
debts and liabilities capable of resulting in 
debts, and all claims, present or future, certain 
or contingent, ascertained or sounding only 
in damages, subsisting or supposed to subsist 
between the company and a contributory or 
alleged contributory or other debtor or person 
apprehending liability to the company, and all 
questions in any way relating to or affecting 
the assets or the winding up of the company, 
on such terms as may be agreed, and take 
any security for the discharge of any such call, 
debt, liabiUty or claim and give a complete 
discharge in respect thereof.” 

COMPOSraONS (BANKRUPTCY ACT), When 
a receiving order has been made against a debtor, he 
must, within a certain time, submit a statement of his 
affairs to the official receiver, (See Receiving Order.) 
If the debtor wishes to submit to his creditors a proposal 
for a composition— that is, a payment of so much in the 
pound— or for a scheme of arrangement, the Bankruptcy 
Act, 1914, provides as follows — 

“Section 16. (1) Where a debtor intends to make a 
proposal for a composition in satisfaction of 
his debts, or a proposal for a scheme of 
arrangement of his affairs, he shall, within 
four days of submitting his statement of 
affairs, or within such time thereafter as the 
official receiver may fix, lodge with the official 
receiver a proposal in writing, signed by him, 
embodying the terms of the composition or 
scheme which he is desirious of submitting 
for the consideration of his creditors, and 
setting out particulars of any sureties or 
securities proposed. 

“(2) In such case the oifficial receiver shall hold a 
meeting of creditors, before the public examina- 
tion of the debtor is conclude, and send to 
each creditor, before the meeting, a copy of 
the debtor’s proposal with a report thereon; 
and if at that meeting a majority in number 
and three-fourths in value of all the creditors 
who have proved resolve to accept the pro- 
posal, it shall be deemed to be duly accepted 
by the creditors, and when approved by the 
court shall be binding on all the creditors.” 

The Court has power to approve or to refuse to 
approve the proposal (subsection (11)). 

If the debtor’s proposal is accepted by the creditors, 
the receiving order is discharged by the Court. If a 
trus^e is appointed to carry out the scheme, the oflSicial 
receiver hands the debtor’s property to him, but if no 
trustee is appointed the official receiver acts as trustee. 

If the proposal is not accepted within fourteen days 
after the conclusion of the debtor’s examination, the 
Court shall adjudge the debtor bankrupt. (See 
Adjudication of Bankruptcy.) 

A composition or scheme of arrangement may be 
axxjepted by the creditors, if th^ think fit, at any 
time after the debtor is adjudicated bankrupt, and the 


Court may annul the bankruptcy. (Section 21 (1) and 

( 2 ).) 

If default is made in payment of an instalment, the 
Court may adjudge the debtor bankrupt, and anmd the 
composition or scheme, but without prejudice to the 
validity of any sale, disposition, or payment duly made 
in pursuance of the composition or scheme. (Section 
16 (16).) 

Debts are proved in the same way as in the case of 
bankruptcy. (See Bankruptcy, Proof of Debts 
Scheme of Arrangement.) 

COMPOUND INTEREST, Compound interest is 
interest upon interest as it fails due. Upon current ac- 
cotmts a banker calculates the interest half-yearly and 
adds it to the principal, when it becomes part of the 
principal, and upon that amount interest is forthwith 
charged. Strictly speaking, compound interest cannot 
be charged on a “stopped” account, such as the 
overdrawn accotmt of a customer who has died. 

Compound interest is only applicable to current or 
“running” accounts. 

When a banker takes as security a mortgage for a 
fixed amoimt, simple interest only can be charged, 
unless there is an agreement otherwise, as the position 
in such a case is that of mortgagor and mortgagee. The 
taking of a mortgage, or transfer of mortgage, for a fixed 
amount terminates the ordinary relation of banker and 
customer. (See Transfer of Mortgage.) 

A ready way of ascertaining approximately the 
number of years in which a sum will double itself at 
compound interest, is to divide seventy by the rate per 
cent. (See Interest.) 

COMPOUNDING A FELONY. If an official 
commits a felony, e.g. an embezzlement, and someone 
provides the bank with money or securities to cover the 
defalcations in order to prevent the institution of a 
prosecution, this is called compounding a felony. 

In Whitmore v. Fairley (1880), 29 W.R. 825, Lush, 
L. J., in the course of his judgment, said : “It is as old as 
the law itself that compoimding a felony is not merely an 
illegal, but a criminal act. It follows that every a^ee- 
ment by a prosecutor to forgo a prosecution, in con- 
sideration of a benefit to himself, is an illegal agree- 
ment which the law will not sanction. A person who is 
robbed cannot be compelled to prosecute. No doubt 
it is his duty to society to do so, but it is an imperfect 
obligation. If, however, he does prosecute, he assumes 
the office of a public prosecutor, and prosecutes on 
behalf of the public. If he enters into a bargain not to 
prosecute, that is just as much void as if it was made 
after prosecution commenced. This is not confined to 
felony. The law is just the same with regard to cases of 
misdemeanour.” The distinction between felonies and 
misdemeanours was abolished by the Criminal Justice 
Act, 1948, but it is submitted that the offence still exists. 

COMPOUNDING WITH CREDITORS, (See 
Composition with Creditors.) 

COMPULSORY LIQUIDAllON. (See Winding 
Up.) 

COMPUTER, (See Mechanised Accounting.) ^ 
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CONDITIONAL ACCEPTANCE. (See Accept- 
ance, Qualified.) 

CONDITIONAL INDORSEMENT. Where a condi- 
tion is attached to an indorser’s signature on a bill of 
exchange, the condition may be disregarded by the 
paying banker, and payment to the indorsee is valid 
whether the condition has been fulfilled or not. “As 
between indorser and indorsee the condition presumably 
would be operative; and if the indorsee received pay- 
ment without the condition being fulfilled, he would 
hold the money in trust for the indorser” (Chalmers). 
An indorsement “Pay John Brown or order, on the 
arrival of the ship Swallow at Calcutta” would be 
conditional. (See Indorsement.) 

CONDITIONAL ORDERS. A bill of exchange is an 
unconditional order. An order upon a banker to pay 
a certain sum, provided that a form of receipt is signed, 
is not unconditional, and therefore does not comply 
with the definition of a cheque in the Bills of Exchange 
Act, 1882. See Section 3 under Bill of Exchange and 
Section 73 under Cheque. 

Such documents are not protected by Section 60 of 
the Bills of Exchange Act, 1882, although they come I 
within the ambit of Section 80 of that Act by virtue of 
the extension (by Section 5 of the Cheques Act, 1957) 
of the provisions of the crossed cheque sections of the 
Bills of Exchange Act, 1882 to {inter alia) documents 
issued by a customer of a banker which are intended to 
enable a person to obtain payment from the banker of 
the sum mentioned in the document. 

There is, probably, no protection for the banker who 
pays an uncrossed conditional order having a forged 
mdorsement (unless some can be construed from Section 
1 of the Cheques Act), and consequently it is usual for a 
banker to require an indemnity from a customer who 
wishes to issue such documents. Under Section 1 of the 
Cheques Act, 1957, a banker pying a conditional order 
drawn on him which is not indorsed or is irregularly 
indorsed, does not, in doing so, incur any liability by 
reason only of the absence of, or irregularity in, indorse- 
ment. 

An unqualified order to pay, coupled with an indica- 
tion of a particular account to be debited, is uncondi- 
tional (Section 3 (3)). 

(See Receipt on Cheque for further mfomaation 
regarding conditions on cheques.) 

CONFIDENTIAL INQUIRIES. (See Banker’s 
Opinion.) 

CONFIRMATION OF BALANCE. Some banks 
send out to each current account customer (or to a 
selected number), either yearly, or half-yearly, a form 
showing the balmce of the customer’s account, with a 
request that the form, if correct, be signed by the custo- 
mer and returned to the bank. The balance on that 
form should be the same as the balance shown by the 
pass-book statement, and before a customer signs it he 
ought to scrutinise the entries in the passbook state- 
ment to see that they are m agreement with his own 
records, and then compare the balance of the pas»-book 
statement with that stated on the form. 
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In some of the banks m Scotland, confirmations are 
signed m the ledgers. 

On a trust account all trustees must sign. A bank is 
nevertheless sometimes requested to honour cheques 
signed by less than all the trustees, on the grounds of 
convenience or illness. For undoubted customers the 
bank may be willing to accede to this request, provided 
that a quarterly or half-yearly certificate is periodically 
sent to the bank, signed by all the trustees, to the effect 
that they have scrutinised the entries in the statement 
sheet for the period in question, and confirm that they 
are correct. The legal principle involved here is that of 
estoppel (^.v.) and is applicable to a number of instances 
in addition to that of the example of trustee accounts 
instanced. 

CONFIRMED CREDIT. The nature of a confirmed 
credit can best be illustrated by example. A Norwegian 
importer may arrange to buy goods from West Africa 
and undertakes to make pajrment by opening a sterling 
credit in London in favour of the exporter. The 
Norwegian will request his own banker to arrange with a 
London banker to establish the credit on the terms, say, 
of payment against delivery of documents by the 
African exporter. The latter may desire to be assured 
that payment will be made with absolute certainty, in 
which case the importer by paying a small extra com- 
mission can arrange for the London banker to give his 
confirmation to the exporter that payment will be 
forthcoming. 

This will be a confirmed credit. A confirmed credit 
is not necessarily the same as an irrevocable credit, 
since it is possible for the latter to be unconfirmed, as 
when a banker in country A instructs another banker in 
country B to open a credit in favour of a merchant C, 
the credit to be irrevocable as regards the first banker 
but not confirmed by the second ; but the phraseology is 
now reconciled by the Uniform Customs (^.v.). (See 
Documentary Credit.) 

CONFUCT OF LAWS. Section 72 of the BiUs of 
Exchange Act, 1882, sets forth the rules to be observed 
where there is a confliict of laws regarding bills of 
exchange. See that Section under Foreign Bill. 

CONSEQUENTIAL LOSS INSURANCE. (See 
I Fire Insurance.) 

CONSIDERATION. Valuable consideration has 
been defined as “some right, interest, profit, or benefit, 
accruing to one parly, or some forbearance, detriment, 
loss, or responsibility given, suffered, or undertaken by 
the other.” 

A simple contract, that is a contract not under seal, 
in order to be enforceable at law, must be supported 
by a valuable consideration. In a contract under seal a 
valuable consideration is not essential. “Natural love 
and affection” is called a good consideration, but it is not 
suflScient to support a simple contract. A contract based 
upon an illegal consideration, that is one which is 
contrary to the law or is against public policy or moral- 
ity, cannot be enforced. (See Contracts.) 

Upon a sale of property, the purchase price is the 
consideration, and that amount is inserted in the deed of 


DICTIONARY OF BANKING 


12HB.1535) 


165 



CON] 


DICTIONARY OF BANKING 


conveyance and the stamp duty, ad valorem, calculated 
thereon. 

In a deed of gift, as, for example, where a properly is 
the subject of a gift from, say, a father to his son, the 
consideration, may be “natural love and affection,” 
With regard to the stamp duty on gifts inter vivos, the 
Finance (1909-10) Act, Section 74, enacts that any 
conveyance operating as a voluntary disposition inter 
vivos shall be chargeable with the same duty as if it 
were a conveyance on a sale, with the substitution of 
the value of the property conveyed for the amount of the 
consideration. (See Conveyance.) 

The consideration named in a transfer, upon a sale of 
stock or shares, may differ from the amount received by 
the original seller, owing to subsequent sales having 
taken place. The price paid by the last purchaser is the 
one inserted in the transfer, and on which stamp duty is 
paid. 

In a transfer of shares to a bank or its nominees as 
security for a loan or advance, the consideration is 
usually a nominal one, say five or ten shillings; and the 
same nominal consideration is inserted in a transfer 
when the shares are being transferred as a gift, (See 
Transfer of Shares.) 

Where shares are specifically left in a will, the consid- 
eration in a transfer from the executors to the legatee 
will be a nominal one; but where a legatee agrees to 
accept a transfer of certain shares, instead of receiving 
the cash to which he is entitled, the consideration must 
be the price agreed upon between the legatee and 
executors, and the stamp duty will be ad valorem. 

Consideration need not be stated in writing in the 
case of a guarantee (Mercantile Law Amendment Act, 
1856, Section 3). 

All deeds prior to 1881 should have indorsed thereon 
a receipt for the consideration stated in the body of the 
deed. Since that date it is sufficient if the receipt is in 
the body of the deed. It must, however, be an actual 
receipt and not simply a statement that the money has 
been paid. (See Nominal Considerahon.) 

CONSIDERATION FOR BILL OF EXCHANGE. 
There must be a valuable consideration for a contract 
not under seal, though it is not necessary in a bill of 
exchange that the consideration be stated in writing. 

The Bills of Exchange Act, 1882, Section 3 (4), enacts 
that a bill is not invalid by reason ‘‘that it does not 
specify the value given, or that any value has been given 
therefor.” 

The words “for value received” are very commonly 
used as the last words in the body of a bill of exchange, 
but a bill is quite valid without any such words. 

The word “sterling” was at one time usually written 
after the amount, but it is now very rarely met with on 
inland bills. 

By Section 27 — 

“(1) Valuable consideration for a bill may be 
constituted by — 

“(a) Any consideration sufficient to support 
a simple contract; 
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“(h) An antecedent debt or liability. Such a 
debt or liability is deemed valuable 
consideration whether the bill is payable 
on demand or at a future time.” 
Where a person signs a bill as drawer, acceptor, or 
indorser, without receiving value therefor, he is’ an 
accommodation party. (See Accommodation Bill.) 

A total failure of consideration is a defence betwe^ 
“immediate parties,” but it is not a defence between 
remote parties, when the holder is a holder in due 
course. (See Immediate Parties.) 

Where a cheque is given as a gift, the receiver cannot 
sue the giver thereon, because of the absence of consider- 
ation. 

“Natural love and affection,” though a good consider- 
ation in a contract under seal, is not sufficient to support 
a simple contract, as in a bill of exchange. The consid- 
eration must have some actual value, though the extent 
of that value may, in reality, be very small. 

Mr. Justice Lush said (in Currie v. Misa (1875), L.R. 
10 Ex. 162): “A valuable consideration in the sense of 
the law, may consist either in some right, interest, profit, 
or benefit accruing to one party, or some forbearance, 
detriment, loss, or responsibility given, suffered, or 
undertaken by the other.” 

The title of a person who negotiates a biU is defective 
if he obtained the bill for an illegal consideration (Sec- 
tion 29 (2)). 

Where a consideration is affected with fraud or 
illegality, that would form a good defence against an 
“immediate party” (see Immediate Parties), but not 
against a remote party who is a holder in due course, 
that is, one who took the bill for value, in good faith 
and without knowledge of any defect in the title. (See 
Holder in Due Course.) 

A bill, or cheque, given for a wagering or gaming 
debt, cannot be sued upon by a holder who took it with 
knowledge of the illegal consideration, but a holder, in 
due course, who took it without such knowledge, can 
sue upon it. 

It has also been decided in MouUs v. Owen, [1907] 1 
K.B. 746, that even when a cheque is drawn in a foreign 
country on a banker in this country, for a consideration 
which is legal in the country where it is drawn, but 
illegal in this country, the action on the cheque fails. 
This was a decision of the Court of Appeal, and Lord 
Justice Fletcher Moulton disagreed with the find- 
ing of the two other Lord Justices. (See Bill of 
Exchange.) 

CONSOLmATED FUND. The ConsoUdated Fund 
of the United Kingdom is the fund into which is paid 
the whole of the revenue, and out of which payments are 
made, as provided by Parliament, The account at the 
Bank of England is called the Exchequer Account. 

CONSOLIDATED FUND ACT. An Act passed 
annually by Parliament to enable the Treasury to apply 
out of the Consolidated Fund a sum for the supply 
services of the ensuing financial year. This Act does not 
appropriate the sum to any particular services, but the 
Appropriation Act (^.u.) passed at the end of the 
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session shows how all the grants made during the session 
are appropriated. 

CONSOLIDATION. The combination of several 
issues of stocks and shares into one uniform security. 
(See Consols.) See also Consolidation of Mort- 
gages. 

CONSOLIDATION OF MORTGAGES. Where a 
rson holds several mortgages on different properties, 
longing to the same mortgagor, a right to consolidate 
the mortgages may be given to him by the mortgagor, 
and he can then refuse to allow one mortgage to be 
redeemed without the others being also redeemed. 

The right to consolidate must be specially granted in 
one of the mortgage deeds. By Section 93 of the Law 
of Property Act, 1925— 

“(1) A mortgagor seeking to redeem any one 
mortgage is entitled to do so, without paying 
any money due under any separate mortgage 
made by him, or by any person through whom 
he claims, solely on property other than that 
comprised in the mortgage which he seeks to 
redeem. 

“This subsection applies only if and as far as a 
contrary intention is not expressed in the 
mortgage deeds or one of them.” (See 
Mortgage.) 

A banker’s mortgage usually contains a clause that 
the mortgagor shall not be entitled to redeem one 
mortgage without at the same time redeeming every 
other mortgage he has given to the bank. (See Banker’s 
Mortgage.) 

CONSOLS. A contraction of “consolidated funds” 
and “consolidated annuities.” 

The Government borrowed money at different times 
and set aside a portion of the revenue to pay the interest 
or annuity upon each separate loan. The various loans 
were, in 1751, made uniform and consolidated into 
one fund, called the Three per cent Consolidated 
Annuities, or “3 per cent Consols.” In 1888 the rate 
became 2| per cent, and in 1903 2J per cent. Consols 
are redeemable at par in, or after, 1923 at the option of 
the Government. 

The interest is due on 5th January, 5th April, 5th 
July, 5th October. Consols are marked ex dividend 
about four weeks before the interest is due. The Bank 
does not deduct income tax from interest on Consols 
when the interest does not exceed £5 per armum. 

Consols were originally in inscribed form, but some 
fifty years ago were permitted to be held in bearer form. 
By the Finance Act, 1911, they could be registered as 
transferable by deed. 

During 1940, holders of bearer Consols were en- 
couraged to convert them into registered or inscribed 
stock for safety purposes. 

M from 1st January, 1943, inscribed stock for 
British Government securities, including Consols, was 
abolished. 

CONSTAT. The name given to an exemplification 
under the Great Seal of any letters patent made by Her 
Majesty. (See Exempuhcation.) 
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CONSULAR INVOICE. An invoice, on an ojSicial 
form, used in export trade with certain countries such 
as the United States and the South American Republics, 
which is required at the port of entry in connection 
with import duties. The exporter signs a declaration 
before the local consul for the country to which the 
goods are to be exported, stating that the particulars 
given in the invoice are correct. He also declares where 
the goods were manufactured, that no different invoice 
thereof has been or will be furnished to anyone, and that 
the amount in the invoice is that which was actually 
paid or is to be paid for the goods. The document is 
then certified by the consul. 

CONSULTATIVE COMMITTEE OF BANKERS 
AND INSURERS. A Committee set up in 1956 to 
discuss technical matters of interest both to banking 
and to insurance. The Committee is formed on the 
banking side by representatives of the Committee of 
London Clearmg Bankers, the Accepting Houses 
Committee, the Eastern Exchange Banks Association, 
the British Overseas Banks Association and the Foreign 
Banks and Affiliates Association; and on the insurance 
side by representatives of the Institute of London 
Underwriters, the Liverpool Underwriters’ Association, 
Lloyd’s Underwriters’ Association and Lloyd’s Insur- 
ance Brokers’ Association. 

CONTANGO. The charge made by a stockbroker 
for carrying over or continuing a bargain from one 
Stock Exchange settlement until another. The charge 
was based on money market rates, and was fixed on 
“contango day” — the first of the Stock Exchange 
settling days— also known as “carry over” day, “making 
up” day, or “continuation” day. 

The contango system was abolished on the outbreak 
of war in 1939 and was not restored when the Council 
of the Stock Exchange re-instituted the system of 
fortnightly settlements on 10th January, 1947. 

Contango facilities were restored, however, in May, 
1949. As from the end of May settlement, buyers and 
sellers of shares, including members of the public, were 
able to carry over their bargains at rates of interest 
charged or offered by the market. It would appear 
that the Council of the Stock Exchange was influenced 
in its decision to restore the contango system by the 
technical assistance it would give to the jobbing system. 

CONTINGENT ACCOUNT. An account to which 
amounts may be placed to provide for uncertain and 
unforeseen liabilities. 

CONTINGENT LIABILITY. A Hability which is 
uncertain. For example, if Brown has given a guarantee 
on behalf of Jones, it forms a contingent liability; if 
Jones fails, the guarantee will become an actual liability 
and must be met by Brown. It is necessary, in the event 
of Brown furnishing his banker with a copy of his 
balance sheet, that the banker be advised of the existence 
of the guarantee or of any other liability dependent 
upon a contingency. 

With regard to the contingent liability on bills 
discoxmted, see Discounting a Bill. 

CONTINGENT REMAINDER. (See Remainder.) 
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CONTINUATION DAY. The first of the five days of 
a Stock Exchange settlement. Also called “Contango 
Day” {q,v.). (See Stock Exchange.) 

CONTINUING SECURITY, A security for a 
current account should be a continuing security, that 
is, it should continue to secure the account for which it 
has been given, although the balance of the accoimt may 
fluctuate from time to time. In a guarantee it is 
expressly provided that it “shall be a continuing 
security.” (See Guarantee.) A banker’s mortgage 
and a memorandum of deposit are also drawn so as to 
form continuing securities. (See Banker’s Mortgage, 
Legal Mortgage, Memorandum of Deposit.) When 
a company deposits any of its debentures to secure a 
current account, it is specially provided by the Com- 
panies Act, 1948, that the debentures shall not be 
deemed to have been redeemed by reason only of the 
account having ceased to be in debit. (See Debentures.) 

A mortgage to secure a fixed amount is not a continu- 
ing security for a current account. Against such a 
security the advance should be on a separate loan 
account. (See Mortgage.) 

With respect to the right of a prior mortgagee to 
make further advances, after receiving notice of a 
subsequent mortg^ige, where the mortgage imposes an 
obligation on the mortgagee to make further advances, 
see the provisions of the Law of Property Act, 1925, 
Section 94, under Mortgage. 

CONTRACT, (See Contracts.) 

CONTRACT NOTE (BROKER’S). The note or 
memorandum which is given by a broker to the person 
for whom an order to buy or sell certain stocks or shares 
has been carried out, and which gives particulars of the 
transaction. 

Where a purchase or sale is made by order of a 
banker on behalf of a customer, a note is made on the 
contract note that the commission is shared with the 
banker. The Stock Exchange Committee requires that, 
in addition to a note on the contract note that the 
commission has been divided with an agent, the name of 
the agent must be given. This is done in view of the Pre- 
vention of Corruption Act, 1906 (^.w.). 

The following is a specimen of a contract note — 
Exchange Buildings, 

York. 

,19 . 

Bought for 

(Subject to the Rules and Regulations of the London 
Stock Exchange.) 


Transfer Stamp and 
Re^stration 
Contract Stamp 
Brokerage 


For Settlement 




Brokers. 
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As to the London Stock Exchange Scale of Commis- 
sions, see under Stockbroker. 

The Finance (1909-10) Act, 1910, as amended bv 
Finance Act, 1947, Section 52, enacts as follows— ^ 
Section 77. (1) There shall be charged on every 
contract note as defined by this Section for or 
relating to the sale or purchase of any stock 
or marketable security the following stamp 
duties ^ 


IS 

exceeds 


Where the value of the stock or marketable security— 

£> s, d 

£5 and does not exceed £100 i 

£100 „ £500 2 

^£500 „ £1,000 4 

£1,000 „ £1,500 6 

£1,500 „ £2,500 8 

£2,500 „ £5,000 12 

£5,000 „ £7;500 16 

£7,500 „ £10,000 1 0 

£10,000 „ £12,500 1 4 

£12,500 „ £15,000 1 8 

£15,000 „ £17,500 1 12 

£17,500 „ £20,000 1 16 

£ 20,000 . . . ..2 0 


“(2) Where a contract note is a continuation or 
carrying over note made for the purpose of 
continuing or carrying over any transaction for 
the sale or purchase of stock or marketable 
securities, the contract note, although it is 
made in respect of both a sale and purchase, 
shall be charged with duty under this Section 
as if it related to one of those transactions 
only, and, if different rates of duty are charge- 
able in respect of those transactions, to that 
one of those transactions which would render 
the contract note chargeable at the highest 
rate. 

“(3) For the purposes of this Part of this Act, the 
expression ‘contract note’ means the note 
sent by a broker or agent to his principal, or 
by any person who by way of business deals, 
or holds himself out as dealing, as a principal 
in any stock or marketable securities, advising 
the principal, or the vendor or purchaser, as 
the case may be, of the sale or purchase of any 
stock or marketable security, but does not 
include a note sent by a broker or agent to his 
principal where the principal is himself 
acting as broker or agent for a principal, and is 
himself either a member of a stock exchange in 
the United Kingdom, or a person who bona 
fide carries on the business of a stockbroker in 
the United Kingdom, and is registered as such 
in the list of stockbrokers kept by the Com- 
missioners. 

“(4) Where a contract note advises the sale or 
purchase of more than one description of 
stock or marketable security, the note shall be 
deemed to be as many contract notes as there 
are descriptions of stocks or securities sold or 
purchased. 
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Obligation to Execute Contract Note 

“78. (1) Any person who effects any sale or purchase 
of any stock or marketable security of the 
value of five pounds or upwards as a broker or 
agent, and any person who by way of business 
deals, or holds himself out as dealing, as a 
principal in any stock or marketable security, 
and buys or sells any such stock or marketable 
security of a value of five pounds or upwards, 
shall forthwith make and execute a contract 
note, and transmit the note to his principal, 
or to the vendor or purchaser of the stock or 
marketable security, as the case may be, and in 
default of so doing shall incur a fine of twenty 
pounds: Provided that this Section shall not 
apply in the case of transactions carried out in 
the course of their ordinary business relations 
between members of stock exchanges in the 
United Kingdom. 

“(2) If any person makes or executes any contract 
note chargeable with duty and not being duly 
stamped, he shall incur a fine of twenty pounds. 

“(3) No broker, agent, or other person shall have 
any legal claim to any charge for brokerage, 
commission, or agency, with reference to the 
sale or purchase of any stock or marketable 
security of the value of five pounds or upwards, 
if he fails to comply with the provisions of this 
Section. 

“(4) All stamp duties on a contract note are to be 
denoted by an adhesive stamp appropriated 
to a contract note, and the stamp is to be 
effectively cancelled by the person by whom 
the note is executed by writing on or across 
the stamp his name or initials, or the name or 
initials of his fiirm, together with the true date 
of his so writing. 

“(5) Any stamp duty on a contract note may be 
added to the charge for brokerage or agency, 
and shall be recoverable as part of such charge. 

Extension of Provisions as to Contract Notes to Sale or 
Purchase of Options 

“79. (1) The provisions of this Part of this Act as to 
contract notes shall apply to any contract 
under which an option is given or taken to 
purchase or sell any stock or marketable 
security at a future time at a certain price, as it 
applies to the sale or purchase of any stock or 
marketable security, but the stamp duty on 
such a contract shall be one-half only of that 
chargeable on a contract note; Provided 
that if under the contract a double option is 
given or taken the contract shall be deemed 
to be a separate contract in respect of each 
option. 

“(2) Any contract note made or executed in pursu- 
ance and in consequence of the exercise of an 
option given or taken under a contract duly 
stamped in accordance with the provisions of 


this Section shall be charged with one-half only 
of the duty which would otherwise have been 
chargeable thereon under this Part of this Act, 
provided that it bears on its face a certificate 
by the broker, agent, or other person men- 
tioned in the last preceing Section to the effect 
that it is made or executed in the exercise 
of an option for which a duly stamped contract 
has been rendered on the date mentioned in the 
certificate.” 

CONTRACTS. A contract is a formal agreement 
between two parties, it being understood by both that 
if the contract is broken it may become the subject of 
an action at law. A contract has been more fully 
defined as “an agreement entered into between two 
or more persons sanctioned by the law, by which 
agreement each undertakes to do, or to abstain from 
doing, a specified act or acts, in consideration of the 
other or others doing, or abstaining from doing, some 
other act or acts.” 

A contract may be made in a document under seal, 
as in a conveyance of property or transfer of shares; 
or it may be a simple contract made either by word of 
mouth or by a writing not under seal, as in a bill of 
exchange. In a contract imder seal, there is no necessity 
to prove consideration. In a simple contract there must 
be a consideration of value. A valuable consideration 
has been defined as “some right, interest, profit, or 
benefit accruing to one party, or some forbearance, 
detriment, loss, or responsibility given, suffered, or 
imdertaken by the other.” A past benefit is not a 
consideration sufficient to support a simple contract. 
When a guarantee is taken by a banker to secure an 
existing overdraft, the consideration is usually expressed 
as the banker’s forbearance not to press for repayment 
of the money or as the granting of further time to the 
debtor, or as opening or continuing an account with the 
principal debtor. 

“A bargain without a consideration” (called a nudum 
pactum) is not a contract. 

By the Bills of Exchange Act, 1882, a bill of exchange 
(^.c.), a cheque (^.t?.), and a promissory note (^.v.), must 
be in writing. By the Statute of Frauds, a guarantee 
(^.u.) must be in writing, if it is to be enforceable at law. 
There are also other contracts which must be in writing. 

In the case of a bill of exchange it is not necessary to 
specify in writing the value given or that any value has 
been given. There must, however, be a valuable con- 
sideration, which may be any consideration sufficient to 
support a simple contract. An antecedent debt or 
liability is deemed a valuable consideration in a bill of 
exchange, whether the bill is payable on demand or at 
a future time. (See CoNsmEFAiioN for Bill of 
Exchange.) 

A contract with a minor, with respect to any loan to 
him, is void. A contract is also void if it is forbidden by 
an Act of Parliament; for example, when shares of a 
bank are sold, the contract note ought to specify the 
numbers of the shares, and if it does not do so, the 
contract is, legally, void. (See Leeman’s Act.) 
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A contract under seal is a specialty contract, and an 
action must be brought within twelve years from the 
date when the cause of action first arose. In a simple 
contract, the action must be brought within six years, 
except in relation to land, when the period is twelve 
years. (See Limitation Act, 1939.) 

Section 32 of the Companies Act, 1948, enacts that — 

“(1) Contracts on behalf of a company may be made 
as follows — 

“(«) A contract which if made between 
private persons would be by law reqjuired 
to be in writing, and if made according to 
English law to be under seal, may be 
made on behalf of the company in 
writing under the common seal of the 
company: 

**(b) A contract which if made between 
private persons would be by law required 
to be in writing, signed by the parties to 
be charged therewith, may be made on 
behalf of the company in writing signed 
by any person acting under its authority, 
express or implied: 

“(c) A contract which if made between 
private persons would by law be valid 
although made by parol only, and not 
reduced into writing, may be made by 
parol on behalf of the company by any 
person acting under its authority, 
express or implied. 

“(2) A contract made according to this Section shall 
be effectual in law, and shall bind the company 
and its successors and all other parties thereto. 

“(3) A contract made according to this Section may 
be varied or discharged in the same manner in 
which it is authorised by this Section to be 
made. 

“(4) A deed to which a company is a party shall be 
held to be validly executed in Scotland on 
behalf of the company if it is executed in 
accordance with the provisions of this Act or is 
sealed with the common seal of the company 
and subscribed on behalf of the company by 
two of the directors and the secretary of the 
company, and such subscription on behalf of 
the company shall be binding whether attested 
by witnesses or not.” 

As to stamp duty see Agreement. (See Companies, 
Open Contract.) 

CONTRIBUTORIES^ In the event of a joint stock 
company being wound up, the persons who are liable 
to contiibute to the liabilities are called the contribu- 
tories. Section 212 of the Companies Act, 1948, deals 
with die liability of present and past members, and is as 
follows— 

“(1) In the event of a company being wound up, 
every present and past member shall be liable 
to contribute to the assets of the company to 
an amount sufficient for payment of its debts 
and liabilities and the costs^ charges, and 
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expenses of the winding up, and for the adjust- 
ment of the rights of the contributories ainone 
thernselves, subjwt to ffie provisions of sub- 
section (2) of this Section and the following 
qualifications — ® 

“(a) A past member shall not be liable to 
contribute if he has ceased to be a 
member for one year or upwards before 
the commencement of the winding 

“(^) A past member shall not be liable to 
contribute in respect of any debt or 
liability of the company contracted 
after he ceased to be a member: 

“(c) A past member shall not be liable to 
contribute unless it appears to the Court 
that the existing members are unable to 
satisfy the contributions required to be 
made by them in pursuance of this 
Act: 

“(c/) In the case of a company limited by 
shares no contribution shall be required 
from any member exceeding the amount, 
if any, unpaid on the shares in respect of 
which he is liable as a present or past 
member: 

“(c) In the case of a company limited by 
guarantee, no contribution shall, subject 
to the provisions of subsection (3) of this 
Section, be required from any member 
exceeding the amount undertaken to be 
contributed by him to the assets of the 
company in the event of its being wound 
up: 

“(/) Nothing in this Act shall invalidate 
any provision contained in any policy of 
insurance or other contract whereby the 
liability of individual members on the 
policy or contract is restricted, or 
whereby the funds of the company are 
alone made liable in respect of the policy 
or contract: 

“(^) A sum due to any member of a com- 
pany, in his character of a member, by 
way of dividends, profits, or otherwise, 
shall not be deemed to be a debt of the 
company, payable to that member in a 
case of competition between himself 
and any other creditor not a member of 
the company; but any such sum may be 
taken into account for the purpose of the 
final adjustment of the rights of the 
contributories among themselves. 

'(2) In the winding up of a limited company, any 
director or manager, whether past or present, 
whose liability is, under the provisions of this 
Act, unlimited, shall, in addition to his liability 
(if any) to contribute as an ordinary member, 
be liable to make a further contribution as if 
he were at the commencement of the winding 
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up a member of an unlimited company: 
Provided that — 

“(a) A past director or manager shall not be 
liable to make such further contribution 
if he has ceased to hold office for a year 
or upwards before the commencement of 
the winding up: 

“(W A past director or manager shall not be 
liable to make such further contribution 
in respect of any debt or liability of the 
company contracted after he ceased to 
hold office; 

“(c) Subject to the articles of the company, 
a director or manager shall not be liable 
to make such further contribution unless 
the court deems it necessary to require 
that contribution in order to satisfy the 
debts and liabilities of the company, and 
the costs, charges, and expenses of the 
winding up. 

“(3) In the winding up of a company limited by 
guarantee which has a share capital, every 
member of the company shall be liable, in 
addition to the amount undertaken to be 
contributed by him to the assets of the com- 
pany in the event of its being woimd up, to 
contribute to the extent of any sums unpaid on 
any shares held by him.” 

CONTRIBUTORY NEGLIGENCE. Many cases 
show that the carelessness, in one form or another, of a 
customer have contributed to a loss sustained by a bank, 
usually through a forgery by a fraudulent clerk or 
servant. The obligation of a customer to avoid negli- 
gence in this regard was defined by Kennedy, J., in 
Lewes Sanitary Steam Laundry Co, Ltd, v. Barclay and 
Co, Ltd, (1906), 95 L.T. 444, as a “duty to be careful not 
to facilitate any fraud which, when it has been perpet- 
rated, is seen to have in fact flowed in natural and 
uninterrupted sequence from the negligent act.” In 
other words, the negligence must be of such a kind that 
the loss has resulted immediately from it, and not from 
some intervening cause. This means that the customer’s 
carelessness must be in the actual drawing of the man- 
date itself and thus an omission in the performance of 
the contract between the customer and the bank. (See 
the case of London Joint Stock Bank Ltd, v. Macmillan 
and Arthur^ [1918] A.C. 111 under Alterations.) 

If the customer’s negligence falls short of this as, for 
example, where he carelessly leaves a cheque book 
lying about so that others are enabled to commit a 
criimnal act, such negligence will not assist the banker, 
for the custody of the cheque book is outside the bank- 
ing contract and not a term of it at all. 

It is, therefore, all or nothing for the banker, and in 
this connection the word “contributory” does not carry 
the same meaning as in the law of tort, where it is well 
^tablished that where two or more parties are jointly 
the cause of a loss or damage, they should both or all 
contribute towards the loss (as, for example, in cases of 
colfisions at sea or on land). There is no case of a loss 


being apportioned by the court between a bank and its 
customer. However, in Orbit Mining Company Limited 
V. Westminster Bank Limitedy [1962] 3 W.L.R. 1256 (see 
under Negligence) Sellers, LJ., recognised the invid- 
iousness of the existmg position when he said: “it is 
clear that in this case, if Mr. Wolff (the other signatoxy 
to the cheques) had not fiUed in blank forms and dis- 
obeyed the requirements of Orbit’s bank and had shown 
ordinary diligence in supervising what had happened to 
the cheques he had irregularly signed, these frauds 
would have been rendered at least more difficult and 
would probably never have arisen. It seems one-sided 
to blame the bank. Honest trading requires vigilance 
and proper conduct on the part of all involved,” while 
Hannan, L.J., observed that, if the loss occasioned to 
Orbit ought to fall on the person primarily responsible 
for it, there could be no doubt that Orbit would have 
to bear it and not the Westminster Bank, for it was 
plain that “the rascality of one of Orbit’s directors, 
combined with the gross negligence of the other,” had 
made the frauds possible. 

CONTROL. The system of listing and detailing all 
debits and credits passing through the day’s work. The 
total so arrived at is checked with the individual debit 
and credit analysis or batch sheets. This system was 
formerly carried out on waste sheets or in a waste book 
under the older handwritten accounting methods. The 
introduction of adding and control machines enabled 
the figures to be mechanically totalled, the details of 
each item being either written or typed. Some machines 
eliminate the necessity for such writing or typing by 
photographing each item as it is fed into the machine. 
The fikns are developed and returned to the branch after 
a few days, when they must be kept carefully as part of 
the bank’s records. Provision is made for viewing the 
film on a screen when a query needs to be looked 
up. 

A Proofing Machine combines the functions of 
control with the detailed listing under individual head- 
ings of the items on other banks and branches to be 
cleared. It is expected that when all vouchers are 
printed with magnetic tape the whole of the sorting, 
detailing, and recording will be electronically per- 
formed. 

CONVERSION. Conversion is a legal term signi- 
fying wrongful interference with another person’s 
property, inconsistent with the owner’s right of posses- 
sion. It has been defined as follows : “Any person who, 
however innocently, obtains possession of goods the 
property of another who has been fraudulently deprived 
of the possession of them and disposes of them whether 
for his own benefit or that of another person, is guilty of 
a conversion.” A banker will be liable for conversion if 
he delivers to an unauthorised person articles left with 
him by a customer for safe custody. When he collects a 
cheque for a party who has no title or a defective title to 
it, he is guilty of conversion ; whether he incurs liability 
to the true owner for such conversion depends on 
whether he is entitled to the protection of Section 4 of 
the Cheques Act, 1957, 
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The damages for conversion of a negotiable instru- ^ 
ment are its face value, but in Souchette Ltd, v. London 
County Westminster & Parr's Bank Ltd, (1920), 36 T.L,R. 
195, an action by the plaintiff company to recover 
damages for the conversion of certain cheques or 
alternatively for money had and received against the 
defendant bank, Mr. Justice Greer, in the course of his 
judgment, said that “it has been frequently laid down as 
a general rule that the measure of damages is the value 
of the thing converted at the time of its conversion.” 
“There are many cases in which the circumstances have 
been taken into account in order to reduce the damages 
below what they would prima facie be.” 

In this case a director of the plaintiff company paid 
into his own account cheques drawn by the company 
in favour of a certain payee, whose signature he forged. 
That director then paid a smaller amount by his own 
cheque to the payee. The bank was allowed the benefit 
of these sums which the payee had received, and the 
damages for the conversion of the cheques referred to 
was held to be the ultimate loss which the plaintiffs 
suffered. (See this case also under Alterations, 
Collecting Banker.) 

la A, L, Underwood Ltd, v. Bank of Liverpool and 
Martins Ltd.; A, L. Underwood Ltd. v. Barclays Bank 
Ltd., [1924] 1 K.B. 775, the bank was held to have been 
negligent and to be liable for conversion, in receiving 
for collection on behalf of the sole director of the 
company, for his own personal account, cheques 
payable to the company, without making any inquiry. 
A paying banker may also be sued for conversion by 
a third party whose cheque has been stolen, but in 
practice this seldom happens because the banker is so 
well protected statutorily. (See under Collecting 
Banker.) 

See the case of A, Stewart & Son of Dmdee Ltd, v. 
Westminster Bank, under Agent, 

CONVERTIBLE PAPER CURRENCY. A bank 
note which can be exchanged for gold on demand for its 
full value, at the bank which issued it, is convertible 
paper, but if it cannot be so exchanged it is called 
inconvertible paper. 

CONVERTIBLE SECURITIES. A general term 
applied to all securities which may be readily converted, 
or turned, into cash. 

A security is sometimes described as “convertible” 
in the sense that one form of holding may be converted 
into another, e.g, loan stock into ordinary stock. The 
issue of Convertible Unsecured Loan Stocks or De- 
benture Stocks has become increasingly popular in the 
last few years. It is generally the practice for the form 
of Conversion Request to be embodied in the definitive 
certificate, and where this is collected and retained by a 
bank ^e customer may have no opportunity for 
mspecting it* As, in some cases, no specific notice is 
issued by the company, it is the responsibility of the 
bank to inform customers in appropriate cases of 
impending conversion rights. 

An example of this type of security is Imperial 
Chemical Industries Limited per cent Convertible 
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Unsecured Loan Stock which is convertible into ordin- 
ary stock on the following basis — 
as at 31st December, 1963, £32 per £100 Loan Stock 
1964 £31 

»» » »> »> „ „ 

„ „ „ „ 1965, £30 „ „ „ ;; 

CONVEYANCE. The word “conveyance” is prin- 
cipally used to denote the deed by which freeWd 
property is conveyed to a purchaser in fee simple. The 
wording of a conveyance varies according to circum- 
stances. An ordinary simple conveyance begins with 
the date and the names of the parties (e.g. vendor and 
purchaser) to the deed, after which follow the recitals, 
each clause beginning with the word “whereas” (the 
recitals explain the title and the object of the present 
deed). After the words “Now this Deed Witnesseth” 
(the testatum clause) follow the consideration (i.e. the 
sum to be paid for the property) and an acknowledg- 
ment for that sum by the vendor. After that (by the 
operative words) the vendor conveys the property to 
the purchaser, the exact particulars of the property being 
detailed, and then follows the habendum clause stating 
how the property is to be held (as, in fee simple, etc.). 
The clauses which follow contain any covenants there 
may be respecting the property. The conveyance is 
executed by the vendor, but execution by the purchaser 
is unnecessary, unless the instrument contains covenants 
binding on him. 

In the Law of Property Act, 1925, 

“ ‘Conveyance’ includes a mortgage, charge, lease, 
assent, vesting declaration, vesting instrument, 
disclaimer, release and every other assurance of 
property or of an interest therein by any instru- 
ment, except a will.” (Section 205 (1).) 

By Section 52, “All conveyances of land or of ^y 
interest therein are void for the purpose of conveymg 
or creating a legal estate unless made by deed.” This 
Section does not apply to — 

(a) Assents by a personal representative. (See 
Personal Representatives.) 

(by Disclaimers under Section 54 of the Bankruptcy 
Act, 1914. (See Disclaimer.) 

Indenture 

Instead of starting a conveyance with the words 
“This Indenture,” it may be started with the words 
“This Conveyance” or “This Deed.” (See Deed, 
Indenture.) 

Abolition of Technicalities 

A conveyance of freehold land without words of 
limitation shall pass the fee simple or other the whole 
interest which the grantor had power to convey, unless a 
contrary intention appears in the conveyance. (Section 
60 (1).) Thus the words “heirs” or “in fee simple” need 
not be used. (See Fee Simple.) 

In the same way, a conveyance to a corporation 
sole by its corporate designation without the word 
“successors” shall pass the fee simple to the corpora- 
tion. (Subsection (2).) 
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Unless a contrary intention is expressed in a convey- 
ance the whole estate and interest passes. (Section 63.) 

Receipt in Deed 

A receipt for consideration money in the body of a 
deed shall be a sufficient discharge to the person paying 
without any further receipt being indorsed on the deed. 
(Section 67.) 

Execution of Deeds 

Where an individual executes a deed, he shall either 
sign or place his mark upon it. Sealing alone shall not 
be sufficient. (Section 73.) 

Instruments Transferring Land 

From 1st September, 1931, an instrument transferring 
land must bear a stamp denoting that it has been 
produced to the Commissioners of Inland Revenue. See 
Section 28, Finance Act, 1931, under Title Deeds. 

By Section 62, Stamp Act, 1891— 

Conveyance or Transfer on sale (as in Schedule of 

Stamp Act, 1891), as amended by various Finance 

Acts. 

Of any property (other than stocks or marketable 
securities) — 

{a) where the amount or value of the considera- 
tion is £4,500 or under and the instrument is 
certified within the meaning of Section 34 of 
the Finance Act, 1958 (vide infra) at £4,500 
nil. 

(b) ^ere the amount or value of the considera- 
tion is £6,000 or imder and the instrument is 
certified as aforesaid at £6,000 at the rate 
specified in column 2 of the table below. 

(c) In any other case, at the rate specified in 
column 3 of the table below. 


Ad valorem duty on Conveyance or Transfer on Sale 


Amount or Value of 

Special rate for certain 

Ordinary 

Consideration 

instruments certified at 
£6,000 

rate 

For every £50 or 



part of £50 

5s. 

10s. 


By Section 42, Finance Act, 1920, where stock is 
transferred on sale to a dealer or his nominee, and the 
transfer bears, in addition to the stamp denoting the 
duty, a supplementary impressed stamp denoting that 
it jhas been stamped xmder the provisions of this 
Section, the maximum duty shall be ten shillings. If 
any part of the stock has not, within two months, been 
transferred by the dealer to a bona fide purchaser, the 
dealer shall pay to the Commissioners of Inland Rev- 
enue a sum equal to the difference of the duty charged 
on the transfer and the amount of the ad valorem duty 
which would have been chargeable thereon if the stock 
comprised therein had been the stock which was not so 
transferred as aforesaid. 
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Section 73 of the Finance (1909-10) Act, 1910 (now 
repealed) was as follows — 

“The stamp duties chargeable under the heading 
‘Conveyance or Transfer on Sale of any Property’ in 
the First Schedule to the Stamp Act, 1891 (in this Part 
of this Act referred to as the principal Act) shall be 
double those specified in that Schedule: Provided that 
this Section shall not apply to the conveyance or transfer 
of any stock or marketable security as defined by Section 
one hundred and twenty-two of that Act, or to [the words 
in italics were repealed by the Finance Act, 1920] a 
conveyance or transfer where the amount or value of 
the consideration for the sale does not exceed five 
himdred pounds and the instrument contains a state- 
ment certffying that the transaction thereby effected does 
not form part of a larger transaction or of a series of 
transactions in respect of which the amount or value, 
or the aggregate amount or value, of the consideration 
exceeds five hundred pounds.” [A “marketable securi- 
ty” as defined by Section 122 of the Stamp Act, 1891, 
means a security of such a description as to be capable 
of being sold in any stock market in the United King- 
dom.] 

After the passing of the above Act, conveyances where 
the consideration did not exceed £500, contained a 
clause to that effect at the end of the conveyance. The 
current rates were imposed by the Finance Act, 1958, 
Section 34 of which provides for a similar certification 
at £4,500 and £6,000. 

Stamp Duty on Gifts inter vivos 
By the Finance (1909-10) Act, 1910, Section 74 — 
“(1) Any conveyance or transfer operating as a 
voluntary disposition inter vivos shall be 
chargeable with the like stamp duty as if it 
were a conveyance or transfer on sale, with 
the substitution in each case of the value of the 
property conveyed or transferred for the 
amount or value of the consideration for the 
sale: 

Pro'nded that this Section shall not apply 
to a conveyance or transfer operating as a 
voluntary disposition of property to a body 
of persons incorporated by a special Act if 
that body is by its Act precluded from dividing 
any profit among its members and the prop- 
erty conveyed is to be held for the purposes of 
an open space or for the purposes of its 
preservation for the benefit of the nation.” 

No conveyance or transfer operating as a voluntary 
disposition inter vivos shall be deemed to be duly 
stamped, unless the Commissioners have expressed their 
opinion thereon in accordance with Section 12 of the 
Stamp Act, 1891, but see the circular issued by the 
Board of Inland Revenue in Februaiy, 1911, under 
Transfer of Shares. (See Adjudication Stamps.) 

Subsections (4), (5), and (6) of Section 74, Finance 
(1909-10) Act, enact as follows — 

“(4) Where any instrument is chargeable with duty 
both as a conveyance or transfer under this 
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Section and as a settlement under the heading 
‘Settlement’ in the First Schedule to the 
principal Act, the instrument shall be charged 
with duty as a conveyance or transfer under 
this Section, but not as a settlement under the 
principal Act, 

“(5) Any conveyance or transfer (not being a 
disposition made in favour of a purchaser 
or incumbrancer or other person in good faith 
and for valuable consideration) shall, for the 
purposes of this Section, be deemed to be a 
conveyance or transfer operating as a 
voluntary disposition inter vivos, and (except 
where marriage is the consideration) the con- 
sideration for any conveyance or transfer shall 
not for this purpose be deemed to be valuable 
consideration where the Commissioners are 
of opinion that by reason of the inadequacy of 
the sum paid as consideration or other 
circumstances the conveyance or transfer con- 
fers a substantial benefit on the person to 
whom the property is conveyed or transferred. 

“(6) A conveyance or transfer made for nominal 
consideration for the purpose of securing the 
repayment of an advance or loan or made for 
effectuating the appointment of a new trustee 
or the retirement of a trustee, whether the 
trust is expressed or implied, or under which 
no beneficial interest passes in the properly 
conveyed or transferred, or made to a bene- 
ficiary by a trustee or other person in a fiduci- 
ary capacity under any trust, whether ex- 
pressed or implied, or a disentailing assurance 
not limiting any new estate other than an 
estate in fee simple in the person disentailing 
the property, shall not be charged with duty 
under this Section, and this subsection shaU 
have effect notwithstanding that the circum- 
stances exempting the conveyance or transfer 
from charge under this Section are not set 
forth in the conveyance or transfer.” 

The following are the Actions of the Stamp Act, 
1891, referred to above — 

Meaning of ^"Conveyance on SaW* 

“54. For the purposes of this Act the expression 
‘conveyance on sale* includes every instrument, and 
every decree or order of any court or of any commis- 
sioners, whereby any property, or any estate or interest 
in any property, upon the sale thereof is transferred to or 
vested m a purchaser, or any other person on his behalf 
or by his direction. 

How ad valorem Duty to be calculated in respect of 
Stock and Securities 

“55. (1) Where the consideration, or any part of the 
consideration, for a conveyance on sale 
consists of any stock or marketable security, 
theccmveyanceis to be charge with advalorem 
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duty in respect of the value of the stock or 
security. 

“(2) Where the consideration, or any part of the 
consideration, for a conveyance on sale 
consists of any security not being a marketable 
security, the conveyance is to be charged with 
ad valorem duty in respect of the amount due 
on the day of the date thereof for principal 
and interest upon the security. 

How Conveyance in Consideration of a Debt, etc,, to be 
Charged 

""57. Where any property is conveyed to any person 
in consideration, wholly or in part, of any debt due to 
him, or subject either certainly or contingently to the 
payment or transfer of any money or stock, whether 
being or constituting a charge or incumbrance upon the 
property or not, the debt, money, or stock is to be 
deemed the whole or part, as the case may be, of the 
consideration in respect whereof the conveyance is 
chargeable with ad valorem duty. 

Direction as to Duty in Certain Cases 
“58. (3) Where there are several instruments of 
conveyance for completing the purchaser’s 
title to property sold, the principal instrument 
of conveyance only is to be charged with ad 
valorem duty, and the other instruments are to 
be respectively charged with such other duly as 
they may be liable to, but the last-mentioned 
duty shall not exceed the ad valorem duty 
payable in respect of the principal instrument, 
“(4) Where a person having contracted for the 
purchase of any property, but not having 
obtained a conveyance thereof, contracts to 
sell the same to any other person, and the pro- 
perty is in consequence conveyed immediately 
to the sub-purchaser, the conveyance is to be 
charged with ad valorem duty in respect of 
the consideration moving from the sub- 
purchaser. 

Principal Instrument, How to be Ascertained 
“61. (2) The parties may determine for themselves 
which of several instruments is to be deemed 
the principal instrument, and may pay the ad 
valorem duty thereon accordingly.” 

Conveyance or Transfer by way of security 
of any property {except such stock as 
aforesaid), or of any security. 

See Mortgage, and Marketable 
Security. 

£ s. d. 

Conveyance or Transfer of any kind not 
hereinbefore described Ifi 0 

And see Section 62, above. 

By Section 6, Finance Act, 1898 — 

“The definition ‘Conveyance on Sale’ includes a 
decree or order for, or having the effect of an order for, 
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foreclosure. Provided that (a) the ad valorem stamp 
duty upon any such decree or order shall not exceed the 
duty on a sum equal to the value of the property to 
which the decree or order relates, and where the decree 
or order states that value that statement shall be 
conclusive for the purpose of determining the amount 
of the duty; and {b) where ad valorem stamp duty is 
paid upon such decree or order, any conveyance follow- 
ing upon such decree or order shall be exempt from the 
ad valorem stamp duty.” 

By Section 10, Finance Act, 1900— 

‘'A Conveyance on Sale made for any consideration 
in respect whereof it is chargeable with ad valorem 
duty, and in further consideration of a covenant by the 
purchaser to make, or of his having previously made, 
any substantial improvement of or addition to the 
property conveyed to him, or of any covenant relating 
to the subject matter of the conveyance, is not charge- 
able, and shall be deemed not to have been chargeable 
with any duty in respect of such further consideration.” 

Where property is conveyed, subject to a mortgage, 
conveyance duty is payable upon the amount of the 
mortgage and interest up to the date of the conveyance 
(see Section 57 of the Stamp Act, 1891, quoted above), 
in addition to the duty upon the amount of the consider- 
ation passing from the purchaser. Where the mortgagee 
joins with the mortgagor in a conveyance to a purchaser, 
and the conveyance contains a covenant by the pur- 
chaser with the mortgagee for payment of the mortgage 
debt and interest, collateral security duty limited to 10s. 
(see Mortgage) is charged in addition with respect to 
that covenant. 

As to stamping instruments after execution, see Sec- 
tion 15 of &e Stamp Act, 1891, under heading Stamp 
Duties. (See Composition— Transfers — Shares, 
Copyhold, Freehold, Increment Value Duty, 
Leasehold, Transfer of Shares, Transmission 
of Shares.) 

COPARCENERS. Before 1926, where the owner of 
a freehold estate died intestate without a male heir, the 
land descended to all the daughters (if any) as copar- 
ceners, and the land could be partitioned amongst 
them. This method of inheritance was abolished by 
the Law of Property Act, 1925. (See Intestacy.) 

COPPER COINS. Real copper coins were first 
issued in 1672, and were replackl by bronze in 1860, 
though bronze coins are still commonly spoken of as 
“coppers.” They are made of a mixed metal, 95 parts of 
copper, four parts of tin and one part of zinc, they are 
legal tender only to the amount of one shilling. 

The figure of Britannia upon the coins is said to have 
been originaily modelled from the beautiful Frances 
Stuart, afterwards Duchess of Richmond (Hutchison, 
Practice of Bankir^, vol. II, p. 514.) (See Coinage.) 

COPYHOLD. In copyhold tenure, the freehold 
interest in land belonged to the lord of the manor, the 
copyhold tenant having practically an estate in fee 
simple subject, however, to certain customary rights 
and services due to the lord of the manor, such as “fines” 
on admittance of a new tenant, quit rents payable 


annually, and the right of “heriot,” i.e. the right of the 
lord of the manor to take the best beast or chattel on 
the death of the copyholder. 

By the Law of Property Act, 1922, all copyholds were 
converted into freeholds on 1st January, 1926, and aU 
manorial incidents, services, and rights were abolished 
subject to compensation payable to the lord and stew- 
ard of the manor. 

The right of the lord to manorial incidents was kept 
alive until the end of 1936, unless compensation had 
been agreed upon voluntarily meanwhile, after which 
time they were no longer payable. But the right to 
compensation persisted xmtil 1st January, 1941, Until 
that time either the lord or the tenant could apply to the 
Ministry of Agriculture to determine the amount of 
compensation, which was detemodned in accordance 
with the Copyhold Act, 1894, as modified by the Law of 
Property Act, 1922. If no application was made by 1st 
January, 1941, no compensation was payable for 
extinguished manorial incidents. 

CORPORATION. A corporation is created by an 
Act of Parliament or by a charter granted by the Crown. 
A corporation is a legal “person” by itself and con- 
tinues as a distinct body, irrespective of any changes 
which may take place amongst the members. Water 
companies are incorporated under private Acts of 
Parliament, and most trading companies under one of 
the Companies Acts. In considering an application for 
a loan, the banker must ascertain if the corporation has 
power to borrow, and, if it has power, whether the 
money to be borrowed will cause the limit of such 
borrowing powers to be exceeded. 

In all dealings with a limited company, whether with 
regard to the borrowing of money, or the charging of 
the company’s property, or the manner in which 
cheques are drawn, a banker is taken to be acquainted 
with the memorandum and articles of association of the 
company, and is affected with notice of all that is 
contained in those two documents. (See Companies.) 

CORPOREAL HEREDITAMENT. An interest in 
land in possession, i.e. a present right to enjoy the 
possession of land. 

COULISSE. The official brokers, agents de change^ 
upon the Paris Exchange, form the Parquet ; the unoflS- 
cial dealers form the Coulisse. 

COUNTERFEIT COINS. (See Base Coins.) 

COUNTERMAND OF PAYMENT. A banker is 
obliged to honour the cheque of his customer, if there is 
a sufficient balance in the account to meet it, and the 
cheque is in order. The drawer may, however, instruct 
the banker to stop payment of a cheque, and the banker 
will be liable if he neglects to attend to the instructions. 

The Bills of Exchange Act, 1882, Section 75, states 
that the duty and authority of a banker to pay a cheque 
drawn on him by his customer are determined by 
countermand of payment. 

A countermand of payment can be given only by the 
drawer, but notice from a holder that a cheque has been 
lost Ity him would put a banker on his guard, pending 
instructions from the drawer. 
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Any cheque drawn upon a joint account may be 
stopped by any one of the joint parties, and one trustee 
or executor may stop payment of a cheque drawn by all 
the trustees or executors- 

An order to stop payment of a cheque should be in 
writing and be signed by the customer, and if the order is 
subsequently cancelled, the fresh instructions should 
also be in writing. The drawer cannot stop payment 
of a cheque which a banker has, at the drawer’s request, 
already certified, or marked, for payment. 

The terms of a countermand of payment by a custo- 
mer should be very precise, so as to admit of no question 
as to which cheque is referred to. A good form is as 
follows— 

To the X & Y Bank Ltd., Leeds. 

July 10, 19 . 

Please stop payment of cheque No. 46501, dated 
July 9, 19 , for £100, signed by me payable to Thomas 
Brown; which has been lost. 

Alfred Smith. 

As to countermand of payment by wire, and further 
information, see Payment Stopped. (See Bill of Ex- 
change, Lost Bill of Exchange, Payment of Cheque.) 

COUNTERPART. A duplicate of an instrument 
The word is used chiefly in connection with leases, e.g. 
where a house is leased for a period of years, the lessee 
receives the lease signed by the lessor and the lessor 
receives a counterpart or copy of it signed by the lessee. 

For stamp duty, see Duplicate or Counterpart. 

COUNTERSIGN. A frequent arrangement made by 
a company with its bankers is that all cheques shall be 
signed by two directors and countersigned by the 
secretary. The countersignature is as necessary as the 
other signatures before payment of a cheque. Where the 
secretary is also a director, the company’s resolution 
as to the signing of cheques should state whether or not 
the secretary may sign in both capacities. In cases 
where cheques are to be signed by, say, one director 
and countersigned by the secretary, it is usually the 
intention of the company that two persons are to sign 
and not one person in two capacities. (See under 
Companies.) 

COUNTRY CLEARING. The section of the Clear- 
ing House which, until September, 1939, dealt with the 
clearance of all cheques drawn on banking offices out- 
side the London postal area, i.e. outside the Town and 
Metropolitan Clearing areas. 

Immediately before the outbreak of war in September, 
1939, the Clearing House was evacuated to Stoke-on- 
Trent and the County Clearing merged into one general 
clearing that was set up as an emergency measure. (See 
Clearing House.) 

On the return of the Clearing House at the end of the 
1939-45 War, the Country Clearing was not restored, 
country cheques being merged into the General Clearing. 

COUNTY COUNCILS. When a bank is appointed 
as banker to a county council a resolution under the seal 
of the council should be taken and the accounts opened 
in the name of the treasurer. 
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By Section 58 of the Local Government Act, 1958 
“every local authority shall make safe and efficient 
arrangements for the receipt of moneys paid to them and 
the issue of moneys payable by them, and those arrange- 
ments shall be carried out under the supervision of ffie 
treasurer: Provided that in the case of a local authority 
of which the treasurer at the passing of this Act is not 
a whole-time officer (that is to say, a person who devotes 
substantially the whole of his time to his employment 
by the authority) the said arrangements shall at any 
time when the treasurer is not a whole-time officer be 
carried out under the supervision of such officer of the 
authority as may be designated by them as the chief 
financial officer.” 

This Section relates to all local authorities, that is to 
say. County, County Borough, Borough, Urban Dis- 
trict and Rural District Councils. Strictly it does not 
include Parish Councils, but they are likely to follow 
suit in practice. 

Before the commencement of every financial year a 
county council must prepare a budget of estimated 
income and expenditure and precepts are then issued 
for the levying of the necessary rates to meet the estim- 
ated liabilities. 

All borrowings require Government sanction, except 
money for lendmg to a parish council, money borrowed 
temporarily under Section 215 (a) of the Local Govern- 
ment Act, 1933, and money raised by mortgage of 
sewage works and plant. 

For all borrowings, a resolution of the council 
should be obtained in respect of them. (See Local 
Authorities.) 

By an Act of 1963 the powers of the London County 
Council were taken over by the Greater London 
Council and the area controlled was increased by the 
addition of all of Middlesex except Staines, and parts 
of Surrey and Kent. The constituent councils (both 
inside and outside the old L.C.C. boundaiy) are now 
subject to a rating precept from the Greater London 
Council. The G.L.C. has its own powers of borrowing 
(see Local Authorities). The constituent Authorities 
enjoy the borrowing powers given by the Local 
Government Act of 1933. 

COUNTY COURT ACCOUNTS. The appointment 
by a registrar of a County Court of a deputy to act for 
him is made in a formal document on which the appro- 
val of the judge of the County Court is recorded. This 
authority should be produced to a banker when cheques 
are to be signed by a deputy registrar. 

COUPON, (From Fr. couper^ to cut.) Literally a 
piece cut off. 

A coupon is a warrant for the payment of interest. It 
is usually attached to a bond or debenture, and re- 
quires to be cut off when the time has arrived for its 
presentment for payment. Where the interest on 
debentures and bonds is paid by means of coupons, a 
sheet of coupons is supplied. The sheet contains a 
series of coupons, there being a coupon with a different 
date for each payment of interest, quarterly or half- 
yearly, as the case may be, for several, and, in cases of 
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large coupon sheets, for many years to come. Where no 
date of payment appears upon the coupons, they are 
payable on advertised dates. If the date of payment 
falls upon a Sunday or a bank holiday they are payable 
on the succeeding business day. 

Some coupons are payable either in this countiy or 
abroad, as, for example, in London in sterling, or in 
New York (or other places) at the current rate of 
exchange in London, 

There are also coupons payable at a fixed exchange, 
for example, in London in sterling, or “in New York at 
the fixed exchange of per one pound sterling.” A 
holder of such coupons may present them for payment 
in London or, if there is an advantage to be secured 
from the exchange, he may instruct his bankers to 
collect them in New York and have the proceeds 
remitted to this countiy, or if the holder looks for a 
fall in the sterling value of the dollar he may secure the 
exchange profit at once by having the coupons sold in 
this country. A banker should take his customer’s 
mstructions when such coupons are handed in for 
collection. 

A banker keeps a coupon diary, in which are entered 
particulars of the coupons falling due upon the various 
dates. Coupons are generally sent up to London, by a 
country baificer, for collection, say, three or four weeks 
before they are due. In order to prevent them getting 
lost, they should be pinned to a ticket or slip. There 
should be a separate ticket for each different security, 
which should quote the number of coupons attached, 
and give particulars of them. The coupons should be 
sorted in numerical order and according to amounts. 

Bonds are usually quoted as “ex coupon” on the 
evening of the date when the coupon is due. When a 
bond is sold after the coupon has been sent for collection 
and before it is due, the seller must pay the buyer the 
amount of the coupon. 

When the last coupon has been detached, the part of 
the sheet which remains is called the “talon,” and it is 
forwarded to the address given thereon to be exchanged 
for a fresh sheet of coupons. A “talon” is not, however, 
attached in all cases, and the bond must then be sent to 
obtain the new coupons. 

In the event of any coupons being lost, notice should 
be given to the bank where they are payable. The 
banker will no doubt exercise care before paying them, 
but he cannot really refuse to pay them, unless an order 
to do so is received from the customer who gave the 
instructions for the bank to pay the coupons. As a 
matter of routine the banker will normally take an 
indemnity before making such payment. 

In addition to being attached to bearer bonds, 
coupons are attached to Registered Coupon-Bonds. 
(See Registered Coupon-Bond.) 

A coupon is exempt from stamp duty. The exemption 
is contained in Section 40, Finance Act, 1894: — “A 
Coupon for interest on a marketable security as defined 
by the Stamp Act, 1891, being one of a set of coupons, 
whether issued with the security or subsequently 
issued in a sheet shall not be chargeable with any stamp 


duty.” A coupon attached to a scrip certificate is not 
exempt. In U.G,S. Finance v. National Mortgage Bank 
of Greece (1963, Dec.) the view was expressed by the 
Court that in London sterling coupons were not bearer 
documents. (See Bearer Bonds, Drawn Bonds.) 

COUPON-BOND. (See Registered Coupon-Bond.) 

COUPON BOOK. In this book are kept particulars 
of all coupons sent away for collection. Columns are 
provided for — date sent, name of customer, name of 
issuers with designation, number, etc., of bond from 
which the coupons have been detached, and nominal 
amount of coupon. Two final columns show the pro- 
ceeds and when received. 

A record of all coupons held for collection should be 
made in a diary under the various dates of payment. 

COURSE OF EXCHANGE. The name of the Kst 
which, prior to 1921, was issued twice a week and which 
gave the rates of exchange on the principal foreign 
centres as quoted in the London Foreign Exchange 
market. 

Merchants, foreign bankers, and exchange brokers 
used to meet in the Royal Exchange every Tuesday and 
Thursday for dealings in foreign bills and foreign 
exchange, but these meetings were discontinued, as from 
the begnning of 1921, in favour of modem and more 
expeditious methods. (See Cheque Rate, Long Rate, 
Short Rate, Specie Points.) 

COURT BARON. The court of the lord of the 
manor, for freeholds. The copy-holders’ court was 
called the “customary court.” Copyhold and custo- 
mary property were converted into freehold on 1st 
January, 1926. (See Copyhold.) 

COURT, POWERS OF, (3N WINDING UP). When 
an order has been made for the winding up of a com- 
pany, the Court shall settle a list of contributories, and 
shall cause the assets of the company to be collected and 
applied in discharge of its liabilities. The Court has 
power to require any banker, officer of the company, or 
others, to deliver to the liquidator any money or 
property in his hands to which thecompany is prima facie 
entitled; and to make an order for the payment of 
debts due by any contributory to the company; and 
to make calh on all or any of the contributories; and 
to order any payments to be made to the account of the 
liquidator at the Bank of England. The Court has also 
power to exclude creditors who have not proved their 
debts within the specified time; and to adjust the rights 
of contributories and distribute any surplus. When the 
affairs of a company have been wound up, the Court 
shall make an order that the company be dissolved. 
Most of the powers and duties of the Court may be per- 
formed by the liquidator, subject to the control of the 
Court. The Court has extraordinary powers to summon 
persons suspected of having property of the company; 
and, in England, to order the public examination of 
promoters, directors, or officers in cases where it is 
reported that a fraud has been committed. The Court 
has also power to arrest an absconding contributory. 
(See Companies.) 

In R,T,W, Construction Limited, [1954] 1 All E.R. 
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744, a bank increased a company’s overdraft after thought unlikely) the liquidator ever thought fit to 
presentation of a petition for winding up the company, challenge the collection of the cheques and the subse- 
but in ignorance of it. On 7th May, 1952, the date of the quent payments out. 

petition, the overdraft was £803 11s. The company After having heard legal argument the Court of 
subsequently negotiated for the payment of wages Appeal adjourned for half an hour to enable the parties 

cheques, and the bank agreed. Payment of these to confer. Before adjourning. Sellers, LJ., asked 
raised the overdraft to £1,368 8s. lOd. by 21st May, 1952. whether some limited arrangement might not be made, 

On that day £1 ,308 6s. lOd. was paid into the company’s “not absolutely restricted to wages, but on as stringent 

account by a third party, thus almost clearing the terms as the bank desired.” He could not see that the 

overdraft. This credit was e3q)ected by the bank and defendants would be running any risk, 
had been an important factor in their agreement to the A scheme satisfactory to both parties was then agreed, 

payment of the wages cheques. The following day the COVENANT. A document setting forth the terms of 

bank became aware of the petition. On23rd June, 1952, a contract or agreement between two or more persons, 

the company was ordered to be wound up, and the By the Stamp Act, 1891, the stamp duty is— 

liquidator claimed repayment from the bank of Covenant for securing the payment or £ s, d, 
£1,308 6s. lOd. The registrar ordered the bank to repayment of money, or the transfer or 
repay £803 11s., being the amount of the overdraft when retransfer of stock, 

the petition was presented. See Mortgage. 

On appeal, it was held that on the facts, the overdraft Covenant in relation to any annuity upon 

was arranged for the express purpose of enabling the the original creation and sale thereof, 
company to cany on its business, and its creation was a See Conveyance on Sale. 
transaction for the benefit of and in the interests of the Covenant in relation to any annuity {except 
company, and, therefore, in the exercise of its discretion upon the original creation and sale thereof) 

under the Companies Act, 1948, Section 227, the Court or to other periodical payments, 

would declare that the whole of the payment to the See Bond. 

bank was valid, there being no ground for distinguishing Covenant. Any separate deed of covenant 
between the amoxmt of the debt existing at the date of ijiot being an instrument chargeable with 

the presentation of the petition and the amotint by eAvedoxemduty as a conveyance on sale or 

which it was increased thereafter. mortgage) made on the sale or mortgage 

Section 227 is as follows: “In a winding up by the of any property, and relating solely to the 

Court, any disposition of the property of the company, conveyance or enjoyment of, or the title 

including things in action, and any transfer of shares, to, the property sold or mortgaged, or to 
or alteration in the status of the members of the com- the production of the muniments of title 

pany, made after the commencement of the winding up, relating thereto, or to all or any of the 

shall, unless the Court otherwise orders, be void.” matters aforesaid. 

A further example of the operation of this Section , » , , . 

was seen in C. B. Evans {Billon) Limed v. Barclays the ad mlorem duty m respech a duty 

Bank Limed Journal of the Institute of Bankers, the consideration ot t^ortgagel 

June, 1961. The plaintiffs were public works contractors 10s. } valorem duty, 

with a great deal of work under hand and a weeMy In any other case .... 10 0 

wages hill of £8,000. On 16th Janua^, 1961, an appU- as to covenants in a lease, see under Leasehold. 
cation was made to the Court imder Section 206 of the 

Companies Act, 1948, for a scheme of arrangement to COVENANT TO SURRENDER. A deed in which 
be prepared. On the same day a winding-up petition the vendor of copyhold land covenanted to surrender 

was presented by a creditor. The Court adjourned the it to the use of the purchaser. The actual surrender 

winding-up proceedings pending the sanctioning of the was to the lord of the manor to the use and behoof of 
scheme. The company’s accounts were frozen 5ter the the purchaser. (See Copyhold.) 
date of the petition, and it was unable to clear cheques COVERi The word is commonly used with the same 
in its favour which would have covered the payment of meaning as security. 

wages. The company sought an injunction restrainmg An advance is said to be “covered” when sufficient 
the defendants “from refusing to honour the plaintiff’s security is held to protect the banker from loss. (See 
cheques to the extent that their account with the bank Security.) 

was in credit.” This was refused, and the plaintiffs CO\nER NOTE. A note issued by an insurance 
appealed. The defendants relied upon Section 227, company when the first premium has been paid declar- 
saying that if the bank collected the company’s cheques ing (e.g. in a proposal for insurance against &e) that 

and paid out the proceeds to the company, the bank proposer is “covered” in the meantime until the poli<^ 
would also be liable to account for sudi proceeds to is issued. 

the Kqoidator. The plaintiffs m^tained that the COVERING DEED. A name sometimes given to a 
Ckmrt would almost certainly make an order uniisr trust deed which covers or secures the debentures of a 
Sfecti<m227 valida|ing any such payments, if (which they company. 
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COVERTURE. The legal state of a married woman. 
(See Feme Covert.) 

CREDIT ADVICE. (See Standing Credits.) 

CREDIT BANKS. CREDIT SOaETIES. Credit 
banks or agricultural co-operative credit societies, as 
they are often called, have proved unsuccessful in Great 
Britain, but on the Continent and in many other parts 
of the world much of the financing of agriculture is 
carried out by these societies. 

They are especially well-developed in Germany, 
where the system began with the formation of a semi- 
philanthropic organisation by F. W. Raiffeisen in 1849. 
The first efforts were slow in making progress, but by 
1865 a number of similar societies had been formed. 
The main principles of these early societies were: (1) 
none but persons of the highest character might become 
members, (2) each society might operate only in a small 
area where the members would be mutually well-known, 
(3) money to be raised from amongst the members 
themselves, (4) unlimited liability, (5) no paid officials, 
(6) all profits to go to reserve. 

Societies based upon similar principles now occupy 
an important place in German rural economy and the 
Raiffeisen type of organisation has spread to every part 
of the world. An adaptation of the system is doing 
particularly good work in India in helping to free the 
peasants from usurers. 

Shortly after the first experiments of Raiffeisen in the 
Rhineland, F. H. Schulze of Delitzsch in Saxony began 
a more strictly commercial system of co-operative 
credit. These banks lent to both urban and rural 
borrowers and obtained part of their capital by the 
issue of shares. 

A third foundation organisation dating back to 1866 
was that of Luzzatti in Italy. This has some of the 
characteristics of both the Raiffeisen and the Schulze- 
Delitzsch systems. 

Upon these early co-operative efforts there has been 
based in almost every Continental coimtry a network of 
agricultural credit banks which do very useful work 
among the peasant populations. They have also formed 
the inspiration for rural credit systems in the U.S.A., 
India, Japan, and the Dominions. 

Yet in Great Britain the movement is practically 
dead. Owing largely to the strenuous personal pioneer- 
ing efforts of the late Sir Horace Plunkett there has been 
established a good number of such societies in Ireland, 
but the movement was never so strong in the rest of the 
British Isles. 

From the end of the nineteenth century enthusiastic 
efforts were made by a small group of pioneers to 
introduce some system of agricultural credit co-opera- 
tion into England. In 1893 the Agricultural Banks 
Association was formed and this combined early in the 
present century with the Agricultural Organisation 
Society (founded 1900) which was interested in agri- 
cultural co-operation generally. In 1908 a Central 
Co-operative Bank was established and by 1911 the 
movement had achieved a measure of success in that 
about forty-five small co-operative credit societies were 


in operation, but the total amount of their loans was 
under £1,500. 

Very little progress was made after that time in spite 
of the fact that the Government began to take an 
interest in the work. In 1913 the Board of Agriculture 
and Fisheries commenced an annual grant to the 
Agricultural Organisation Society and in the same year 
it was announced in the House of Commons that this 
Board had been in communication with the leading 
joint-stock banks which had branches in the rurd 
districts, with regard to the assistance which the banks 
could offer, in accordance with ordinary banking 
principles, to registered Co-operative Credit Societies, 
consisting mainly of smallholders and allotment 
holders. 

It was stated that most of the banks were willing to 
assist in the formation of a society and to give advice 
on matters of book-keeping. They would also favour- 
ably consider the acceptance by managers of the post of 
xmpaid treasurer, provided that it did not involve 
membership of the society. These banks were prepared 
to allow as good rates as possible on balances in their 
hands. They would also be prepared to give favourable 
consideration to applications for advances from such 
societies, subject to the usual conditions as to repayment 
and to their being satisfied that the liability of the 
members of the society formed a good security. Interest 
charged on such advances would be at a favourable 
fibced rate subject to a year’s notice of alteration. 

Very few, any, advances were ever made on these 
lines for the reason that the movement made very little 
progress subsequently. 

In 1923 the Government subsidy to the Agricultural 
Organisation Society ceased and by 1925 the Society 
had to cease functioning as its income from voluntary 
contributions was insufficient to keep it going. Yet in 
the same year that this subsidy ceased the Committee 
on Agrioiitural Credit reported (Cmd. 1810) and 
recommended that an endeavour to meet the short- 
term credit requirements of agriculture should be made 
by means of local Credit Societies to be subsidised by 
the Ministcy of Agriculture to the extent of £1 for each 
£1 share, 5s. paid. 

These recommendations were made law by the 
Agricultural Credits Act, 1923, but this failed to achieve 
any success. A mere three or four small societies were 
formed and by 1927 it was officially admitted that the 
Act had been a failure. {Report on Agricultural Credit^ 
by R. R. Enfield.) The Agricultural Credits Act, 1928 
(^.o.) has superseded these schemes, 

CREDIT CLEARING. The increase in the volume of 
standing orders and traders’ credits led in 1960 to the 
establishment by the clearing banks of a credit clearing, 
which enables them to handle a far greater number of 
transfers and to extend their facilities to a wider public. 
All credit slips must be at least three inches by six 
inches, but not more than four inches by eight inches, 
thus bringing credit vouchers within the same limits 
already imposed on the size of cheques. Under the 
system of credit transfers anyone, whether a customer or 
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not, can transfer funds to the banking account of a 
customer of any bank in the United Kingdom. A 
charge of 6d. per transfer is made. All credit transfers 
are cleared through the Bankers’ Clearing House. It is 
expected that the application of information to the 
credit transfers by magnetic tape will enable them to be 
rapidly sorted and posted by electronic machinery. The 
system offers an alternative for the non-customer to the 
money order, postal order and registered letter services 
of the Post Office. 

It is expected that in time credit transfers will be used 
as the principal method of settling debts. If this view is 
correct, the number of cheques issued should tend to 
decrease. (See Clearing House, Sorting Code 
Numbers.) 

CREDIT FORM. In America, a credit form is a 
statement of assets and liabilities to be signed by a 
prospective borrower. In the report of the committee 
of the American Bankers’ Association appointed to 
draw up standardised credit forms, it is explained that 
“in compiling these forms, it has been the aim of the 
committee to ehcit all the information necessary to 
obtain an intelligent insight into the financial and other 
conditions of the individual or business under considera- 
tion, and at the same time to make its questions as brief 
and simple as possible.” 

CREDIT INSURANCE. A method of insuring the 
payment of commercial debts. By taking out a poMcy a 
seller of goods may be relieved of the whole, or part, of 
any loss he may sustain should the buyer become insol- 
vent and thereby be unable to pay the seller the full 
amount of the debt. Policies are granted to cover bills 
of exchange drawn in respect of goods sold and delivered. 
All duly accepted bills must be declared to the insurance 
company. In the event of dishonour of any duly 
accepted bill, the agreed proportion of such bill as is 
covered by the policy is paid to the assured on satis- 
factory proof of such dishonour and assignment of the 
debt to the company. Any amount collected by the 
company from the estate of the defaulter in excess of 
the amount paid by the company (plus interest and 
charges) is returned to the assured. (See Export 
Credits Guarantee Department.) 

CREDIT SUP. The form which is filled up and 
signed by a customer when paying in to the credit of an 
account. It should be dated by the customer for the day 
on which the payment to credit is handed across the 
counter, or, if sent by post, the date of its dispatch. 

A credit slip should show how the amount is made up, 
in silver, copper, notes, cheques, or bills. 

Another name for a credit slip is “paying-in slip.” 
(See Paying-in Sups.) 

CREDIT SQUEEZE. The name given to the financial 
restrictions introduced in July, 1955, when the Chan- 
cellor of the Exchequer stated that he hoped to see “a 
positive and significant reduction” in the advances 
outstanding from the commercial banks over the next 
few months. A year later the Chancellor met represen- 
tatives of the banking organisations and asked that the 
contraction of credit should be resolutely pursued and 
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that there should be no relaxation in the critical 
attitude towards applications for bank finance. In a 
statement to the House of Commons in December, 1956 
the Chancellor asked the banks and all those who pro- 
vided finance or controlled its sources to restrict effec- 
tively the supply of credit. 

In September, 1957, the Chancellor said that the 
Government’s view was that the situation required that 
the average level of bank advances during the following 
twelve months should be held at the average level for 
the preceding twelve months. In addition, the Capital 
Issues Committee was asked to take “a more restrictive 
and critical attitude towards applications to borrow, 
and in particular towards applications for large 
amounts.” 

In July, 1958, it was thought that some limited relaxa- 
tions in the control of borrowing could safely be made. 
The measures then announced by the Chancellor 
comprised the end of the “credit squeeze,” some relaxa- 
tion of the control exercised by the Capital Issues 
Committee, and provision for bringing into play a new 
instrument of control over bank credit under the name 
of Special Deposits (^.t?.). 

By February, 1959, there were no longer any official 
restrictions on bank advances, on hire-purchase 
transactions, or on new sources of capital. For a time 
the cost of Hving remained stable, but in the early part 
of 1960 conditions had again deteriorated and restric- 
tions were re-introduced in April, when controls were 
again put on hire-purchase operations and the system 
of special deposits, foreshadowed in July, 1958, was 
initiated. (See Special Deposits.) 

CREDIT TRANSFER. (See CREurr Clearing.) 

CREDITS OPENED AT OTHER OFFICES. (See 
Standing Credits.) 

CRISES, FINANCIAL. (See Panics.) 

CRORE. Ten million rupees, vmtten 1,00,00,000. 
100 lacs {q,v,) — 1 crore. 

CROSSED CHEQUE, A crossed cheque is defined 
by the Bills of Exchange Act, 1882, Section 76, as 
follows — 

“(1) Where a cheque bears across its face an addition 
of— 

“(a) The words ‘and company’ or any 
abbreviation thereof between two para- 
lellel transverse lines, either with or 
without the words ‘not negotiable’; or 
“(b) Two parallel transverse lines simply, 
either with or without the words ‘not 
negotiable*; 

“that addition constitutes a crossing 
and the cheque is crossed generally. 

“(2) Where a cheque bears across its face an addition 
of the name of a banker, either with or without 
the words ‘not negotiable,’ that addition 
constitutes a crossing, and the cheque is 
crossed specially and to that banker.” 

By Section 77 — 

“(1) A cheque may be crossed generally or specially 
by the drawer. 
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“(2) Where a cheque is uncrossed, the holder may 
cross it generally or specially. 

“(3) Where a cheque is crossed generally, the holder 
may cross it specially. 

‘*(4) Where a cheque is crossed generally or specially, 
the holder may add the words ‘not negotiable.’ 

“(5) Where a cheque is crossed specially, the banker 
to whom it is crossed may again cross it 
specially to another banker for collection. 

**(6) Where an uncrossed cheque, or a cheque crossed 
generally, is sent to a banker for collection, 
he may cross it specially to himself.” 

By Section 78 — 

“A crossing authorised by this Act is a material part 
of the cheque; it shall not be lawful for any person to 
obliterate or, except as authorised by this Act, to add to 
or alter the crossing.” 

The duties of a banker with regard to crossed cheques 
are set forth in Section 79 — 

“(1) Where a cheque is crossed specially to more 
than one banker except when crossed to an 
agent for collection being a banker, the banker 
on whom it is drawn shall refuse payment 
thereof. 

“(2) Where the banker on whom a cheque is drawn 
which is so crossed nevertheless pays the 
same, or pays a cheque crossed generally 
otherwise than to a banker, or if crossed 
specially otherwise than to the banker to 
whom it is crossed, or his agent for collec- 
tion being a banker, he is liable to the true 
owner of the cheque for any loss he may 
sustain owing to the cheque having been so 
paid. 

“Provided that where a cheque is presented 
for payment which does not at the time of 
presentment appear to be crossed, or to have 
had a crossing which has been obliterated, or 
to have been added to or altered otherwise 
than as authorised by this Act, the banker 
paying the cheque in good faith and without 
negligence shall not be responsible or incur 
any liability, nor shall the payment be ques- 
tioned by reason of the cheque having been 
crossed, or of the crossing having been obli- 
terated or having been added to or altered 
otherwise than as authorised by this Act, and 
of payment having been made otherwise than 
to a banker or to the banker to whom the 
cheque is or was crossed, or to his agent for 
collection being a banker, as the case may 
be.” 

A banker paying a crossed cheque is afforded protec- 
tion by Section 80~ 

“Where the banker, on whom a crossed cheque is 
drawn, in good faith and without negligence pays it, if 
crossed generally, to a banker, or if crossed specially, to 
the banker to whom it is crossed, or his agent for collec- 
tion being a banker, the banker paying the cheque, and, 
if the cheque has come into the hands of the payee, the 

13— {B.1535) 


drawer shall respectively be entitled to the same rights 
and be placed in the same position as if payment of the 
cheque had been made to the true owner thereof.” 

As to the effect of crossing upon the holder, Section 81 
provides — 

“Where a person takes a crossed cheque which bears 
on it the words ‘not negotiable,’ he shall not have and 
shall not be capable of giving a better title to the cheque 
than that which the person from whom he took it 
had.” 

A collecting banker is afforded protection by Section 
4 of the Cheques Act, 1957. (See imder Cheques Act. 
See also cases under Collecting Banker and Negu- 

GENCE.) 

The word “customer” in Section 4 includes another 
bank, (See the case of Importers Company Ltd, v. 
Westminster Bank Ltd,^ under Account Payee.) 

The words “without negligence” in Section 4 “cannot 
mean without breach of duty on the part of the banker 
towards hunself or towards the person who is his cus- 
tomer. They must mean without taking due care to 
protect the person whose name appears in the cheque as 
being the payee.” (Bailhache, J., in Ladbroke & Co, v. 
Todd (1914), 19 Com. Cas. 256.) 

However, it was indicated in the case of Orbit Mining 
Company Limited v. Westminster Bank Limited, [1962] 
3 W.L.R. 1256, that the duty of care depends on “the 
ordinary practice of bankers.” 

It has been held that to make a person a customer 
of a banker there must be some sort of account, either 
a deposit or a current account or some similar relation. 
(See cases under Customer.) 

A dividend warrant may be crossed. Section 95 
says — 

“The provisions of this Act as to crossed cheques 
shall apply to a warrant for payment of dividend.” 
The provisions do not apply to bills, which cannot, 
therefore, be crossed like cheques. If a bill should be 
crossed, the crossing is of no effect. 

Money orders and postal orders may be crossed. 

The provisions of the Bills of Exchange Act, 1882, 
relating to crossed cheques shall, so far as is applicable, 
have effect in relation to instruments (other than 
cheques) to which the last foregoing section applies 
as they have effect in relation to cheques. (Section 5, 
Cheques Act, 1957.) 

These instruments are: (a) cheques; {b) any docu- 
ment issued by a customer of a banker which, though 
not a bill of exchange, is intended to enable a person to 
obtain payment from that banker of the sum mentioned 
in the document; (c) any document issued by a public 
officer which is intended to enable a person to obtain 
payment from the Paymaster-General or the Queen’s 
and Lord Treasurer’s Remembrancer of the sum 
mentioned in the document, but is not a bill of ex- 
change; id) any draft payable on denoand drawn by a 
banker upon himself, whether payable at the head 
office or some other office of his bank. 

Overleaf are specimens of crossings which come under 
the definition of a general crossing. 
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But any of these, or similar, words across a cheque, 
without the transverse lines or with only one transverse 
line, do not constitute a crossing. 

It is to be noted that where such words as “Under 
Fifty pounds” are written across a cheque, if a line is 
drawn above and below those words the lines constitute 
a general crossing, although it may not have been the 
intention to cross it. 

If a cheque is crossed “& Coy., Leeds,” the word 
Leeds may be ignored, as it is not part of the crossing. 

Below are specimens of crossings which are included 
in the definition of a special crossing. 


between or near to the transverse lines could be held to 
be a part of the crossing. 

Crossings may be >vritten, stamped, printed, or 
perforated. Many mistakes as to the amount would be 
prevented if customers avoided drawing the crossing 
lines through the figures of a cheque. 

By the above sections it is seen that a crossed cheque 
can be paid by the banker on whom it is drawn, if 
crossed generally, only to another banker— -if crossed 
specially, only to the banker whose name appears in the 
crossing. If the holder of a crossed cheque is a customer 
of the banker on whom it is drawn, the banker may place 



There are many varieties of general and special 
crossings. As a rule, the transverse lines go right across 
the cheque, but frequently they are drawn only a half 
or a third way across, and in extreme cases the lines are 
so short as to be easily overlooked. 

The position of the fines is usually about the middle of 
a cheque, but they are sometimes drawn across a comer 
of it 

The place of any words added to the transverse fines 
is usually between or immediately above or immediately 
below the lines, but in some cases th^ are found at a 
considerable distance from the crossing, and occasionally 
are found written, even below the amount It is ques- 
tionable, however, whether words which are not written 


such cheque, if it is so desired, to the credit of that 
customer’s account, though he should not pay cash for 
it. The customer, however, may forthwith draw a cheque 
upon his account for the cash required. 

Where a cheque crossed generally and drawn upon 
one branch is presented for payment at another branch 
of the same bank, the two branches are, for this purpose, 
considered to be two banks, and the banker paying such 
a cheque fulfils the requirements of the Act to pay it 
only to another banker. In Gordon v. London City and 
Midland Bank, [1902] 1 K.B, 242, the Master of the 
Rolls, referring to cheques of that description, said: 
“The defendants, whose branch bank receives payment 
from another branch, are certainly a bank. It may be 
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that the payment is to themselves; still, it is a payment 
made to a bank, and the payment is also made by a 
bank.” 

Where a cheque is crossed, and a payee wishes to 
obtain cash for it from the banker on whom it is drawn, 
it is customary for the drawer to cancel the crossing and 
to write “pay cash” upon the cheque. The alteration, 
called “opening the crossing,” should be signed by the 
drawer. A banker, however, should be on his guard 
when requested to cash a cheque where the crossing has 
been cancelled, lest by doing so he renders himself 
liable to a true owner who took the cheque in a crossed 
condition. (See Opening a Crossing.) 

The transverse lines are an essential part of a general 
crossing, but they are not necessary in a special crossing. 
The name of a banker by itself across the face of a 
cheque is a special crossing, or the name may be placed 
between transverse lines, or it may be placed inside a 
square or other form of margin. 

The dishonour of a crossed cheque does not cancel 
the crossing. The cheque continues to be a crossed 
cheque, and, if re-presented, requires to be re-presented 
in accordance with the crossing. If a dishonoured 
crossed cheque bears the crossing of a country banker 
and the crossing of his London agents, on re-presenta- 
tion the cheque may, if necessary, be presented direct 
by the country banker. 

Where a crossed cheque is remitted to an agent for 
collection, it is customary for the banker to cross it 
thus: “X & Y Bank Ltd., to the British Bank Ltd., for 
collection.” 

By Section 79, quoted above, when a cheque is 
crossed to two bankers, except when crossed to an agent 
for collection being a banker, the banker on whom it is 
drawn shall refuse payment. If the presenting banker 
guarantees the banker on whom it is drawn, such a 
cheque would usually be paid. But a cheque which is 
crossed to two branches of the same bank, or to a 
branch and the head office, is not treated as being 
crossed to two bankers. A cheque crossed “X & Y 
Bank” should not be placed to a customer’s credit at the 
British Bank, because the banker on whom it is drawn 
can pay it only to the X & Y Bank. 

It is customary for a collecting banker to whom a 
cheque is specially crossed, to place an impress of his 
stamp upon it, as an indication to the paying banker 
that it has been through the hands of that banker, but a 
cheque should not be dishonoured merely because the 
collecting banker has omitted to stamp it. 

The words “not negotiable,” added to a general or a 
special crossing, do not operate as a restriction upon the 
transfer of a cheque, but merely give notice to anyone 
taking the cheque that he cannot obtain a better title 
than the person had from whom he received it. The 
words “not negotiable” do not by themselves constitute 
a crossing. (S^ Not Negotiable.) 

Many cheques have such words as “place to credit 
of John Brown’s account,” “account of payee,” 
“account John Jones” added to the crossing. The Bills 
of Exchange Act does not make any particular reference 


to an addition of that nature, though it does say at 
Section 78 that it shall not be lawful for any person to 
obliterate or, except as authorised by the Act, to add to 
or alter the crossing. If the paying banker carries out 
his duty, as prescribed by the Act, and pays a cheque 
crossed generally to a banker, and a cheque crossed 
specially to the banker named, he is not concerned at all 
as to whether, or not, the collecting banker carried out 
the instructions to place the proceeds to any account 
indicated. If a cheque drawn on the British Banking Co. 
Ltd., and crossed “X & Y Bank Ltd., for the account of 
John Brown,” is paid in to the X & Y Bank Ltd., by 
Tom Jones to his own credit, it is difficult to believe that 
the X & Y Bank Ltd., would be exonerated from blame if 
they ignored the clear indication upon the cheque and 
passed it to the credit of Jones. Accordingly, in practice, 
a banker who receives such a cheque for collection, 
requires that it be placed to the credit of the account as 
named in the crossing. In National Bank v. Silke, 
[1891] 1 Q,B. 435, where a cheque was crossed “account 
of Moriarty, National Bank,” Lord Justice Lindley 
said with reference to those words: “It cannot be 
contended that they prohibit transfer, and I do not 
think that they indicate an intention that the cheque 
should not be transferable. They amount to nothing 
more than a direction to the plaintiffs to carry the 
amount of the cheque to Moriarty’s account when they 
have received it.” 

In Akrokerri (Atlantic) Mines Limited v. The Economic 
Bank, [1904] 2 K.B. 465, where certain cheques were 
crossed “accoimt Economic Bank,” Mr. Justice Bigham 
said: “In my opinion these words are not in any sense 
an addition to the crossing. A crossing is a direction 
to the paying bank to pay the money generally to a 
bank, or to a particular bank, as the case may be, and 
when this has been done the whole purpose of the 
crossing has been served. The paying bank has nothing 
to do with the application of the money after it has 
once been paid to the proper receiving banker. The 
words ‘account A B’ are a mere direction to the receiving 
bank as to how the money is to be dealt with after 
receipt.” 

With reference to the words “how the money is to be 
dealt with after receipt,” as a collecting banker may 
now pass crossed cheques at once to the credit of his 
customer, it would appear to follow that the words 
“Account A B” are a direction to the receiving banker 
as to how he must deal with the cheques when he 
receives them. (See Account Payee.) 

The object of crossing cheques is to insure the safe 
transmission of the money from the sender to the 
receiver, A general crossing would prevent a thief 
from obtaining value from a banker for a cheque, unless 
he had a banking account. The usual special crossing 
would prevent hrm from obtaining value unless he had 
an account with the banker to whom the cheque was 
crossed. Thus the thief’s chance of profiting by his 
plunder becomes still further remote. 

If a collecting banker gives cash over the counter for 
a crossed cheque on another banker, he does so at his 
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own risk, because if an indorsement is forged he is 
liable to the true owner. (See Cheque, Collecting 
Banker.) 

“CROSSED TO TWO BANKERS.** An answer 
which is sometimes marked upon a checjue by the 
drawee banker, who is returning it unpaid for this 
reason. 

Where a cheque is crossed to two bankers, excqst 
when crossed to an agent for collection being a banker, 
the banker on whom it is drawn shall refuse payment 
thereof (Section 79, Bills of Exchange Act, 1882). 

But a cheque crossed “X & Y Bank Ltd., Leeds,” and 
also stamped “X Sc Y Bank Ltd., York,” is not crossed 
to two bankers, as Leeds and York are branches of the 
same banker. 

CROSS-FIRING. Cross-firing is where one person 
draws a bill or cheque upon another, and the latter, at 
the same time, draws a bill or cheque upon the former. 
If the banker allows drawings against uncleared effects, 
this device can continue unchecked. When a banker 
detects signs of such a practice, it should act as a danger 
signal and put him at once on his guard. 

CROWN. A crown is of the value of five shillings, 
and its standard weight is 436*36363 grains troy. Its 
standard fineness is thirty-seven-fortieths fine silver, 
three-fortieths aUoy; altered by the Coinage Act, 1920, 
to one-half fine silver, one-half alloy. No crowns were 
struck between 1902 and 1928. 

Silver crowns were first coined in 1 55 1 . (See Coinage.) 

CUM DIV. Short for cum dividend, “with dividend.” 
It means that the purchaser of shares bought on this 
understanding is entitled to the dividend due to be 
paid, and if the dividend warrant is sent by the company 
to the seller, the latter must hand over the amount to 
the purchaser. Most stocks are “cum div.” until the 
Pay Day following the declaration of dividend. (See 
Pay Day.) 

CUM DRAWING. With any benefit there may be 
from a drawing of bonds for pa 3 ment which is due to 
be made. 

CUM RIGHTS. A purchaser of shares “cum rights” 
acquires any rights attaching to the shares, e.g. to take 
up further issues, etc. 

CUMULATIVE DIVIDEND. Preference shares 
have a preferential right to dividend before ordinaiy 
shares, and if the profits of the company in one year are 
not sufficient to pay the full dividend, the profits of 
succeeding years are used for that purpose, and, until 
the preference shares receive a full dividend for each 
year, the ordinary shares receive nothing. The dividend 
in such cases is called cumulative. 

If, however, the preferential right as to dividend is 
confined merely to the profits of each year, the dividend 
is non-cumulative. 

CUMULATIVE PARTICIPATING PREFERENCE 
SHARES. (See Preference Shares.) 

CUPRO-MCKEL COIN, By the Coinage Act, 1946, 
cupro-nickel coins were substituted for silver coins, 
which were gradually withdrawn from circulation. 
Cupro-nickel coins are composed of three-quarter 
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copper and one-quarter nickel. The change was made on 
account of the high price of silver after the second 
German war and the necessity for paying back silver 
loaned from America under lease-lend arrangement. 

CURATOR BONIS. (See Appendix on “Scottish 
Banking” under Judicial Factors.) 

CURB SERVICE UNIT. A service for motorists 
introduced by a Canadian bank. A metal pillar box 
similar to the postal boxes has a door to be operated by 
the motorist, by means of which he may deposit cash 
or cheques, obtain change, or cash cheques. The box is 
viewed through a plate glass window from the bank, 
and a conveyor belt running under the sidewalk 
connects the curb service imit with the bank. 

CURRENCY. The word was originally applied to the 

currency, or passing from hand to hand, of money, but 
it has now come to be applied to the money itself, gold, 
silver and copper. Bills of Exchange, bank notes[ 
cheques and any other documents which act as a substi- 
tute for coins are also included under that term. (See 
Currency Notes.) 

The currency, or circulating medium, by which sales 
and purchases were effected in olden times, was repre- 
sented in different countries by articles, such as sugar, 
furs, fish, cloth, etc., and even at the present day in 
certain uncivilised nations, cowries, salt, and blocks of 
tea may be found in use. 

The period for which a bill of exchange is drawn, or 
the period which it has to nm before maturity, is 
spoken of as the currency of the bill. The currency of a 
bill payable after sight begins when the bill is accepted. 
(See Coinage, Money.) 

A cheque drawn in foreign currency is referred to 
under Cheque. 

CURRENCY AND BANK NOTES ACT, 1928. The 
principal purpose of this Act was to transfer the currency 
note issue of the Treasury to the Bank of England, and 
this was effected on 22nd November, 1928. 

The principal Sections still in force are as follow— 

Securities for Note Issue to be held in Issue Department 

“3. (1) In addition to the gold coin and bullion for 
the time being in the issue department, the 
Bank shall from time to time appropriate to 
and hold in the issue department securities of 
an amount in value sufficient to cover the 
fiduciary note issue for the time being. 

“(2) The securities to be held as aforesaid may 
include silver coin to an amount not exceeding 
five and one-half million pounds. 

“(3) The Bank shall from time to time give to the 
Treasury such information as the Treasury 
may require with respect to the securities held 
in the issue department, but shall not be 
required to include any of the said securities 
in the account to be taken pursuant to Section 
five of the Bank of England Act, 1819. 
Transfer of Currency Notes Issue to Bank of England 

“4. (1) As from the appointed day all currency 
notes issued under the Currency and Bank 
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Notes Act, 1914, certified by the Treasury to 
be outstanding on tliat date (including 
currency notes covered by certificates issued 
to any persons under Section Wo of the 
Currency and Bank Notes (Amendment) Act. 
1914, but not including currency notes called 
in but not cancelled) shall, for the purpose 
of the enactments relating to bank notes and 
the issue thereof (including this Act) be 
deemed to be bank notes, and the Bank 
shall be liable in respect thereof accordingly. 

*‘(2) The currency notes to which subsection (1) of 
this Section applies are in this Act referred to 
as ‘the transferred currency notes,’ 

“(3) At any time after the appointed day, the Bank 
shall have power, on giving not less than three 
months’ notice in the London, Edinburgh, 
and Belfast Gazettes^ to call in the transferred 
currency notes on exchanging them for bank 
notes of the same value, 

“(4) Any currency notes called in but not cancelled 
before the appointed day may be exchanged 
for bank notes of the same value. 

Transfer to Bank of certain part of Assets of Currency 
Note Redemption Account 

“5. (1) On the appointed day, in consideration of the 
Bank undertaking liability in respect of the 
transferred currency notes, all the assets of the 
Currency Note Redemption Account other 
than Government securities shall be transferred 
to the issue department, and there shall also be 
transferred to the issue department out of the 
said assets Government securities of such an 
amount in value as will together with the 
other assets to be transferred as aforesaid 
represent in the aggregate the amount of the 
transferred currency notes. 

For the purpose of this subsection the value 
of any marketable Government securities 
shall be taken to be their market price as on the 
appointed day less the accrued interest, if any, 
included in that price. 

“(2) Any bank notes transferred to the Bank under 
this Section shall be cancelled. 

“(3) Such of the said Government securities as are 
not transferred to the Bank imder the fore- 
going provisions of this section shall be 
realised and the amount realised shall be paid 
into the Exchequer at such time and in such 
manner as the Treasury direct. 

Profits of Note Issue to be Paid to Treasury 

“6, (1) The Bank shall, at such times and in such 
manner as may be agreed between the Treasury 
and the Bank, pay to the Treasury an amount 
equal to the profits arising in respect of each 
year in the issue department, including the 
amoimt of any bank notes written oif under 
Section six of the Bank Act, 1892, as amended 
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by this Act, but less the amount of any bank 
notes so written off which have been presented 
for payment during the year and the amount 
of any currency notes called in but not 
cancelled before the appointed day which have 
been so presented. 

“(2) For the purposes of this Section the amount of 
the profits arising in any year in the issue 
department shall, subject as aforesaid, be 
ascertained in such maimer as may be agreed 
between the Bank and Treasury. 

“(3) For the purposes of the Income Tax Acts, any 
income of, or attributable to, the issue depart- 
ment shall be deemed to be income of the 
Exchequer and any expenses of, or attributable 
to, the issue department shall be deemed not 
to be expenses of the Bank. 

“(4) The Bank shall cease to be liable to make any 
payment in consideration of their exemption 
from stamp duty on bank notes. 

Amendment of Section 6 of 55 and 56 Viet, c, 48 

‘7. Section six of the Bank Act, 1892 (which author- 
ises the writing off of bank notes which are not presented 
for payment within forty years of the date of issue), 
shall have effect as if, in tie case of notes for one pound 
or ten shillings, twenty years were substituted for forty 
years, and as if, in the case of any such notes being 
transferred currency notes, they had been issued on the 
appointed day and, in the case of any such notes not 
being transferred currency notes, they had been issued 
on the last day on which notes of the particular series of 
which they formed part were issued by the Bank. 

Amendment as to Issue of Notes by Banks in Scotland 
and Northern Ireland 

“9. (1) For the purpose of any enactment which in 
the case of a bank in Scotland or Northern 
Ireland limits by reference to the amount of 
gold and silver com held by any such bank the 
amount of the notes which that bank may 
have in circulation, bank notes held by that 
bank or by the Bank on account of that bank, 
shall be treated as being gold coin held by that 
bank. 

“(2) A bank in Scotland or Northern Ireland may 
hold the coin and bank notes by reference to 
which the amount of the bank notes which it 
is entitled to have in circulation is limited at 
such of its offices in Scotland or Northern 
Ireland, respectively, not exceeding two, as 
may from time to time be approved by the 
Treasury. 

Amendment of Section 6 of 1 and 8 Viet, c, 32 

“10. The form prescribed by Schedule A to the Bank 
Charter Act, 1844, for the account to be issued 
weekly by the Bank under Section six of that 
Act may be modified to such an extent as the 
Treasury, with the concurrence of the Bank, 
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consider necessary, having regard to the 
provisions of this Act. 

Power of Bank of England to require Persons to make 
Returns of and to sell Gold 
“11. (1) With a view to the concentration of the 
gold reserves and to the securing of economy 
in the use of gold, the following provisions of i 
this Section shall have effect so long as sub- 
section (1) of Section one of the Gold Standard 
Act, 1925, remains in force. 

“(2) Any person in the United Kingdom owning any 
gold coin or bullion to an amount exceeding 
ten thousand pounds in value shall, on being 
required so to do by notice in writing from the 
Bank, forthwith furnish to the Bank in writing 
particulars of the gold coin and bullion, 
owned by that person, and shall, if so required 
by the Bank, sell to the Bank the whole or any 
part of the said coin or bullion, other than 
any part thereof which is bona fide held for 
immediate export or which is bona fide 
required for industrial purposes, on payment 
therefor by the Bank, in the <^se of coin, of 
the nominal value thereof, and in the case of 
bullion, at the rate fixed in Section four of the 
Bank Charter Act, 1844. 

Penalty for Defacing Bank Notes 
“12. If any person prints, or stamps, or by any like 
means impresses, on any baiiSk note any words, 
letters or figures, he shall, in respect of each 
offence, be liable on summary conviction to a 
penalty not exceeding one pound.” 

Section 12 does not affect the negotiability of any 
such defaced note. The only person who is liaWe to the 
penally is the person who defaces the note. The Bank 
does not object to a bank placing its code stamp and 
serial number on the back of notes for £5. 

CmRENCf^ AND BANK NOTES ACT, 1939. The 
principal purposes of this Act, operative on 1st March, 
1939, were to amend the law governing the amount of 
the fiduciary note issue and to provide for the weekly 
valuation of the assets of the Issue Department of the 
Bank of England. 

The principal Sections are as follows — 

Valuation of Assets of Issue Department 
“2.— (1) The assets held in the Issue Department of 
the Bank of England (in this Act referred to as 
‘the Department*) shall be valued on the day on 
which this Act comes into operation and 
thereafter once in each week. 

“(2) For the purposes of every such valuation, the 
assets shall be valued at such prices as may be 
certified by the Baidc of England to be the 
current prices of those assets respectively on 
the day of the valuation, ascertained in such 
manner as may be agreed betwem the Treasury 
and the Bank: 
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“Provided that adjustments may, if the Treasury so 
direct, be made in respect of interest affec^p 
the current price of any securities and, ia the 
case of securities standing at a premium, in 
respect of that premium, 

“(3) If, as the result of any such valuation, the value 
of the assets then held in the Department 
differs from the total amount of the Bank of 
England notes then outstanding, there shall be 
paid to the Department from the Exchange 
Equilisation Account (in this Act referred to as 
‘the Account’) or to the Account from the 
Department such sum as will counteract that 
difference, and separate payments may be 
made in respect of differences arising from 
changes in the value of gold and differences 
arising from changes in the value of other 
assets. 

“Any payment required by this subsection may be 
effected in cash or, by agreement between the 
Treasury and the Bank of England, by a trans- 
fer of gold or securities (whichever is appro- 
priate), or partly in cash and partly by such a 
transfer. 

Consequential Provisions 

“3. — (1) Gold held in the Department may be sold 
to the Account and gold may be bought for 
the Department from the Account, m each 
case at the price at which gold was valued for 
the purposes of the last valuation under the 
last preceding Section, 

“(2) The Treasuiy shall pay into the Account all 
sums received by them after the commence- 
ment of this Act in respect of the profits of the 
Department under section six of the Currency 
and Bank Notes Act, 1928.” 

CURRENCY AND BANK NOTES ACT, 1954. This 
Act was brought into operation on February 22nd. 1954. 
It raised the statutory fiduciary note issue of the Bank of 
England to £1,575 million, subject to variations by the 
Treasuiy, though an upward change lasting for over 
two years has to be confirmed by Parliament. On the 
same day, the Defence Finance Regulations, which have 
hitherto governed the note issue, were revoked. The 
Financial Secretary to the Treasury commented during 
the passage of the new legislation through Committee 
that the “promise to pay the bearer” made by the Bank 
of England on bank notes was of practical importance 
when notes of a particular series were demonetised or 
called in and ceased to be legal tender. If such notes 
were subsequently presented at the Bank of England 
they would be paid. 

The Act consisted of four Sections only. Sections 1-3 
are given below — 

“Be it enacted by the Queen’s most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the 
authority of the same, as follows— 
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“ 1 .— ( 1 ) The Bank of England may issue bank notes 
of such denominations as the Treasury may 
approve and shall not issue any other bank 
notes, and any bank notes issued under this 
Section may be put into circulation in Scotland 
and Northern Ireland as well as in England 
and Wales. 

“(2) All bank notes issued under this Section shall be 
legal tender in England and Wales, and all 
such notes of denominations of less than five 
pounds shall be legal tender in Scotland and 
Northern Ireland. 

“(3) Bank notes shall be payable only at the head 
ofiSce of the Bank of England unless expressly 
made payable also at some other place. 

“(4) The holder of bank notes of any denominations 
shall be entitled, on a demand made by him 
during oifice hours at the head office of the 
Bank of England or, in the case of notes pay- 
able also at some place other than the head 
office, either at the head office or at that other 
place, to receive in exchange for the notes 
bank notes of such lower denominations, 
being bank notes which for the time being are 
legal tender in the United Kingdom or in 
England and Wales, as he may specify. 

“(5) The Bank of England shall have power, on 
giving not less than one month’s notice in the 
London, Edinburgh and Belfast Gazettes, to 
call in any bank notes on payment of the face 
value thereof, and any such notes with respect 
to which a notice has been given under this 
subsection shall on the expiration of the notice 
cease to be legal tender. 

*‘(6) Ail bank notes which, immediately before the 
commencement of this Act, were legal tender 
in the United Kingdom, or were legal tender 
in England and Wales subject to the provisions 
of Section six of the Bank of England Act, 
1883 (under which five-pound notes were not 
legal tender by the Bank of England), shall be 
deemed to have been issued under this Section 
and shall be legal tender accordingly in the 
United Kingdom or, as the case may be, in 
England and Wales. 

«2,~.(1) The Bank of England shall issue bank notes 
up to the amount representing the gold coin 
and gold bullion for the time being in the issue 
department of the Bank, and shall in addition 
issue bank notes to the amount of the fiduciary 
note issue as determined by or under the 
following provisions of this Section. 

“(2) Except as otherwise provided by a direction in 
force under this S^tion, the amount of the 
fiduciary note issue shall be fifteen hundred 
and seventy-five million pounds, 

“(3) If the Bank of England at any time represent to 
the Treasury that it is expedient that the 
fiduciary note issue, as for the time being 
determined by or under this Section, should be 


altered, the Treasury may direct that the fiduc- 
iary note issue shall be such specified amount 
as may be agreed between them and the Bank, 
and thereupon, so long as the direction is in 
force, the fiduciary note issue shaU be that 
amount, and any previous direction given 
under this subsection and still in force shall 
cease to have effect. 

“(4) Subject to the following provisions of this 
Section, a direction given under the last 
preceding subsection shall expire at the end of 
such period not exceeding six months as may 
be specified therein. 

“(5) Any such direction may at any time be revoked 
by a direction of the Treasury made on the 
request of the Bank of England. 

“(6) Any such direction may, subject to the next 
following subsection, from time to time be 
continued in force, by a direction of the 
Treasury made on the request of the Bank of 
England, for such period not exceeding six 
months as may be specified in the direction. 

“(7) No direction under this section, being a direction 
whereby the fiduciary note issue stands at an 
amoimt greater than that specified in subsec- 
tion (2) of this Section, shall continue in force 
after the end of the period of two years begin- 
ning with the date on which the fiduciary note 
issue last stood at or below the amount so 
specified: 

Provided that the Treasury may by order direct that 
the said period, or as the case may be that 
period as for the time being extended under 
this proviso, shall be extended or further 
extended by two years. 

“(8) The power to make an order under the last 
preceding subsection shall be exercisable by 
statutory instrument which shall be subject to 
annulment in pursuance of a resolution of 
either House of Parliament. 

“(9) A direction under this Section shall be given by a 
minute of the Treasury which shall be laid 
before Parliament. 

“(10) The reference in Section three of the Currency 
and Bank Notes Act, 1928, to the fiduciary 
note issue shall be construed as a reference to 
the fiduciary note issue as determined by or 
under this section. 

“3.— *In this Act the following expressions have the 
meanings hereby respectively assigned to them, 
that is to say— 

‘bank notes’ means notes of the Bank of 
England payable to bearer on demand; 

‘bullion’ includes any coin which is not cur- 
rent and legal tender in the United Kingdom; 

‘coin* means coin which is current and legal 
tender in the United Kingdom.” 

(See Bank Return, Fiduciary Issue.) 

CURRENCY BILLS. Bills which are drawn in 
foreign currency. 
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CURRENCY BONDS. Bonds which are repayable ing an introduction or reference and thus lose the 
in the currency of the country where they are issued. protection of Section 4 of the Cheques Act, 1957 
CURRENCY CERTIFICATES. Certificates which (Ladbroke v. Todd (1914), 111 L.T. 43.) A reference 
are issued to bankers and others by the Treasury of the should not be accepted from a stranger without estab- 

United States against deposits of quantities of Treasury lishing his bona fides. {Hampstead Guardians v. 

Notes and Government Notes. Barclays Bank Ltd. (1923), 39 T.L.R. 229.) 

CURRENCY (DEFENCE) ACT, 1939. This was If the proposed customer is an employee, details of 
passed on 7th September, 1939, and increased the hisemployermustbeascertained, and, inthecaseofa 
fiduciary issue to £580,000,000 as a result of transferring married woman, details of her husband’s employer, in 
gold to the value of £280,000,000 from the Issue Depart- order to be armed with the knowledge necess^* to 
ment of the Bank of England to the Exchange Equalisa- detect any fraudulent dealings with the employer’s 
tion Account for the purpose of concentrating the cheques. {Lloyds Bank Ltd. v. E. B. Savory & Co., 
country’s gold resources in one reserve. [1933] A.C. 201.) 

The provisions made under this Act with regard to the If an account is transferred from another bank, the 

amount of the fiduciary issue were repealed by the reason for the change should be ascertained. 

Currency and Bank Notes Act, 1954 {supra). All necessary mandates should be taken at the time 

CURRENCY NOTES. Currency Notes for £1 and an account is opened, e.g. for joint account-holders or 

10s. were issued by the Treasuiy on the outbreak of war companies. In the latter case the mandate should be 

with Germany in 1914. By the Currency and Bank in the form of a resolution authorising the opening of 

Notes Act, 1914, “currency notes shall be legal tender the account and detailing signing instructions re 

in the United Kingdom for the payment of any amount” cheques, bills, securities, etc. The opening of the 

(Section 1 (1)). “The holder of a currency note shall account, if in credit, makes the banker the debtor of his 

be entitled to obtain on demand, during office hours customer and liable to honour the latter’s cheques 

at the Bank of England, pa 3 ment for the note at its face regularly drawn to the extent of his balance, 

value in gold coin which is for the time being legal As to several accounts at the same branch, see Set-off: 

tender in the United Kingdom” (Section 1 (3)). By the as to accounts at different branches, see Branches, 
Gold Standard Act, 1925, until otherwise provided by (SeeADVANCES, Agent, Appropriation of Payments, 
Proclamation, Currency Notes shall be convertible Authorities, Bankrupt Person, Clayton’s Case, 

into coin only at the option of the Bank of England. Closing an Account, Companies, Customer, Death 

(See Gou> Standard Act, 1925.) of Customer, Executor, Garnishee Order, Infants, 

By a Treasury order, currency notes of the first and Joint Account, Local Authorities, Mandate, 

second issues ceased to be legal tender as from 11th Parochial Church Council, Partnerships, Pubuc 

June, 1920. Currency notes of the second issue were Account, Signature, Societies, Solicitors’ Accounts 

surcharged in Arabic characters for use in Turkish Trustee.) 

territory under occupation. CURRJENT ACCOUNT LEDGERS. The old- 

By the Currency and Bank Notes Act, 1928, the fashioned hand-written bound ledger has given place 

currency note issue of the Treasury was, on 22nd to the mechanised ledger sheet, and the full information 

November, 1928, transferred to the Bank of England, formerly to be found in the old-type ledger is now divi- 

and all outstanding currency notes on that date were, ded between a loose-leaf Information Card and the 

for the purpose of the enactments relating to bank notes ledger sheet proper. On the latter will be found at the 

and the issue thereof, deemed to be bank notes and the head of the sheet only such information as concerns the 

Bank made liable in respect thereof. (See Currency ledger poster. The full name of the customer will be 

AND Bank Notes Act, 1928.) ot printed, together with written information 

CURRENCY OF BELL. The period during which a (usually in red ink) concerning the signing instructions 
bill has to run before it is due. (See Days of Grace, on the account. If there is an overdraft sanction on the 
Time of Payment of Bill.) account, the amount of the sanction and the expiry 

CURRENT ACCOUNT. A current or running date are entered. A space is provided for particulars of 

account is the active account on which cheques are stopped cheques, or these particulars may be shown on 

drawn and to which credits are paid, as opposed to a adhesive or clip-on signals. Columns are provided on 

deposit account on which normally cheques are not the ledger sheets for the date of each entry, the numbers 

drawn and which usually is not frequently worked. of cheques paid, debit amounts, symbols showing the 
Before opening a current account for a stranger a origin of credits, credit amounts, a column for figures 
banker requires an introduction from someone known representing decimals to be charged in respect of 
to him or a satisfactory reference, and no cheque book uncleared cheques credited, and the final balance. Other 
shouldbegivento the new customer until this has been columns may be provided for decimals on debit or 
obtained. Otherwise worthless cheques may be circu- oredit balances to be used in calculating interest, 
lated. Furthermore, the proposed customer may be an Entries are posted from the cheques and credit slips, 
undischarged bankrupt or may seek to use the account and the ledger keeper reports any accounts which be- 
for the collection of stolen cheques. In this latter case a come overdrawn or exceed their permitted sanction, 
bank will be held to have been negligent in not obtain- The genuineness of the signatures and the watch for 
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stopped cheques are primarily the responsibility of the 
cancelling clerk, but m these matters the ledger-keeper 
forms a second line of defence. 

The ledgers are called daily against the statements, 
and each account is allocated a number which is called 
instead of the name. This number appears at the top of 
the sheet in each case. If the posting has been made 
correctly to the right accoimt the ledgers should never 
be wrong, and in fact it is usually sufficient to try them 
for accuracy once a month or at any rate once a fort- 
night, (See also One Shot Posting.) In small branches 
loose-leaf handwritten ledgers may be used in conjunc- 
tion with mechanised statement sheets. 

A separate ledger is kept for the branch accounts, 
sometimes called ^Impersonal Accounts.” 

When an account is finally closed, it is the custom in 
some banks to paste the closing voucher into the ledger. 

“Entries made by a man in books which he keeps 
for his own private purposes, are not conclusive on him 
until he has made a communication on the subject of 
those entries to the opposite party,” (JSimson v. 
Ingham (1823), 2 B. & C. 65.) 

CURRENT ACCOUNT REGISTER. A name 
sometimes given to the book in which the names of the 
current accounts are given against the mechanised 
number which has been allotted to them. This number 
will be used in many operations to replace the account 
name with a resultant saving in time and trouble; for 
example in the ledger call, or the record of statements 
dispatched in the statement diary and the postage book. 

CURTESY. The right of a husband to a life interest 
in the whole of the land belonging to his late wife in fee 
simple. It was abolished by the Administration of 
Estates Act, 1925. (See Intestacy.) 

CUSTODIAN TRUSTEE. By the Public Trustee 
Act, 1906, which came into operation on the first day 
of January, 1908, the office of Public Trustee was 
established. 

The Public Trustee may, amongst other duties, if he 
thinks fit, act as custodian trustee, if appointed by order 
of the Court, or by the testator, settlor or other creator 
of a trust, or by the person having power to appoint 
new trustees. 

Section 4 of the Public Trustee Act is as follows— 

“(1) Subject to rules under this Act the Public 
Trustee may, if he consents to act as such, 
and whether or not the number of trustees 
has been reduced below the original number, 
be appointed to be custodian trustee of any 
trust — 

“(a) by order of the Court made on the 
application of any person on whose 
application the Court may order the 
appointment of a new trustee; or 
“(6) by the testator, settlor, or other 
creator of any trust; or 
“(c) by the person having power to appoint 
new trustees. 

“(2) Where the PubHc Trustee is appointed to be 
custodian trustee of any trust — 


“(a) The trust property shall be transferred 
to the custodian trustee as if he were sole 
trustee, and for that purpose vesting 
orders may, where necessary, be made 
under the Trustee Act, 1893: 

“(6) The management of the trust property 
and the exercise of any power of discre- 
tion exercisable by the trustees under 
the trust shall remain vested in the 
trustees other than the custodian trustee 
(which trustees are hereinafter referred 
to as the managing trustees) : 

“(c) As between the custodian trustee and 
the managing trustees, and subject and 
without prejudice to the rights of any 
other persons, the custodian trustee 
shall have the custody of all securities 
and documents of title relating to the 
trust property, but the managing trustees 
shall have free access thereto and be 
entitled to take copies thereof or extracts 
therefrom: 

“(cO The custodian trustee shall concur in 
and perform all acts necessary to enable 
the managing trustees to exercise their 
their powers of management or any 
other power or discretion vested in them 
(including the power to pay money or 
securities into Court), unless the matter 
in which he is requested to concur is a 
breach of trust, or involves a personal 
liability upon him in respect of calls or 
otherwise, but, xmless he so concurs, the 
custodian trustee shall not be liable 
for any act or default on the part 
of the managing trustees or any of 
them: 

“(e) All sums payable to or out of the 
income or capital of the trust property 
shall be paid to or by the custodian 
trustee: Provided that the custodian 
trustee may allow the dividends and 
other income derived from the trust 
properly to be pid to the managing 
trustees or to such person as they direct, 
or into such bank to the credit of such 
person as they may direct, and in such 
case shall be exonerated from seeing to 
the application thereof and shall not be 
answerable for any loss or misapplica- 
tion thereof: 

“(/) The power of appointing new trustees, 
when exercisable by the trustees, shall be 
exercisable by the managing trustees 
alone, but the custodian trustee shall 
have the same power of appl 3 dng to the 
Court for the appointment of a new 
trustee as any other trustee; 

“(g) In determining the number of trustees 
for the purposes of the Trustee Act, 1893, 
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the custodian trustee shall not be reck- 
oned as a trustee: 

“(A) The custodian trustee, if he acts in 
good faith, shall not be liable for 
accepting as correct and acting upon the 
faith of any written statement by the 
managing trustees as to any birth, death, 
marriage, or other matter of pedigree or 
relationship, or other matter of fact, 
upon which the title to the trust property 
or any part thereof may depend, nor 
for acting upon any legal advice obtained 
by the managing trustees independently 
of the custodian trustee: 

“(0 The Court may, on the application of 
either the custodian trustee, or any of the 
managing trustees, or of any beneficiary, 
and on proof to their satisfaction that it 
is the general wish of the beneficiaries, 
or that on other grounds it is expedient, 
to terminate the custodian trusteeship, 
make an order for that purpose, and the 
Court may thereupon make such vesting 
orders and ^ve such directions as under 
the circumstances may seem to the Court 
to be necessary or expedient. 

“(3) The provisions of this Section shall apply in 
like manner as to the Public Trustee to any 
banking or insurance company or other body 
corporate entitled by rules made under this 
Act to act as custodian trustee, with power for 
such company or body corporate to charge 
and retain or pay out of the trust property fees 
not exceeding the fees chargeable by the 
Public Trustee as custodian trustee.” 

With regard to corporate bodies acting as custodian 
trustees. Rule 30 of the Public Trustee Rules, as amended 
in 1926, is— 

*‘30 (1) Any coloration constituted under the law 
of the United Kingdom or any part thereof and 
having a place of business there and em- 
powered by its constitution to undertake trust 
business, and being either, 

“(a) a company incorporated by special 
Act or Royal Charter, 

‘*(6) a company registered (whether with or 
without limited liability) under the 
Companies Act, 1929, having a capital 
(in stock or shares) for the time being 
issued of not less than £250,000, of 
which not less than £100,000 shall have 
been paid in cash, or 

“(c) a company registered without limited 
liability under the Companies Act, 1929, 
whereof one of the members is a com- 
pany within any of the classes herein- 
before defined, 

“shall be entitled to act as a custodian trustee.” 

A trust corporation can act as custodian trustee and 
nmiging trustee without requiring another party to be 
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associated with it in the capacity of managing trustee 
(Forster and Another v. Williams Deacon's Bank 
1934.) 

The fees charged by the Public Trustee Office were 
revised in 1948, and again in 1957. (See under Pubuc 
Trustee.) 

The Public Trustee, in his own capacity as custodian 
trustee or ordinary trustee, may employ, for the purposes 
of any trust, such bankers as he may consider nece^ary. 
He will, however, whenever practicable, take into con- 
sideration the wishes of the creator of the trust and any 
other trustees there may be, and of the beneficiaries. 
In such a case the position of the banker is merely that 
of the usual one with a customer. (See Public Trustee 
Trustee.) ’ 

CUSTODY BELL OF LADING. (See Bill of 
Lading.) 

CUSTOMARY COURT. The court of the lord of 
the manor for customary tenants or copyholders was 
abolished 1st January, 1926. 

The court baron (q,vJ) was the name of the freeholders’ 
court. 

CUSTOMARY FREEHOLDS. These were con- 
verted into absolute freeholds as from 1st January, 
1926, on the same principle as the enfranchisement of 
copyholds. Customary freeholds were akin to copy- 
holds, subject to the exception that the tenant’s dis- 
position of the land was not subject to the will of the 
lord of the manor. 

CUSTOMER. There is no statutory definition of a 
customer from a banking point of view. It has been 
held that in order to m^e a person a customer of a 
bank, within the meaning of Section 4 of the Cheques 
Act, 1957 (which has replaced Section 82 of the Bills of 
Exchange Act, 1882), there must be either a deposit or 
a current account or some similar relation. (Great 
Western Railway v. London and County Banking Co»i 
[1901] A.C. 414.) 

See the case of Hampstead Guardians v. Barclays 
Bank Ltd,, under Current Account, where it was held 
that the feet that there was a flaw in the chain of identi- 
fication of the customer ought to have put the bank on 
inquiry and that the bank was not protected by Section 
82, Bills of Exchange Act, 1882. 

In Ladbroke & Co, v. Todd (1914), 111 L.T. 43, Bail- 
hache, J., said that he was of opinion that the relation 
of banker and customer begins as soon as a cheque or 
money is paid in, and the bank accepts it and is pre- 
pared to open an account. 

In the case of Commissioners of Taxation v. English^ 
Scottish, and Australian Bank Ltd, (1920), 36 T.L.R. 
305, which came before the Judicial Committee of the 
Privy Council, T opened an account with the bank, 
paying in cash £20; next day he paid in a crossed 
cheque payable to 053 or bearer (the cheque was sub- 
sequently discovered to have been stolen by someone 
from a letter box) and the following day cheques 
withdrawing the money were paid. The point was 
raised as to whether T was a customer within the mean- 
ing of the Section. It was held that “the word ‘customer’ 
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signifies a relationship in which duration is not of the 
essence. A person whose money has been accepted by 
the bank on the footing that they undertake to honour 
cheques up to the amount standing to his credit is a 
customer of the bank in the sense of the statute, irres- 
pective of whether his connection is of short or long 
duration. T was therefore a customer, though one of 
short standing.** It was further held that the bank had 
acted without negligence in collecting the cheque. (See 
remarks on this point under Collecting Banker.) 

The question of a reference must be remembered 
when considering whether a person is a customer or not. 
Until the bank has received a suitable reference, the 
banking contract may not be complete, or perhaps it 
would be more correct to say that the banking contract 
is made subject to an implied condition subsequent, that 
the reference given proves satisfactory to the banker. If 
the reference is satisfactory, then the person is a custo- 
mer and probably always has been, and the protective 
Section will apply to the very first cheque he paid in. On 
the other hand, if no satisfactory reference can be 
obtained, the banker will be taking a risk if he keeps 
the account, and usually he will close it. In this case 
the person is not a customer and probably never was 
one. Any cheques collected in this interim period are 
probably handled at the banker’s risk. To meet this 
contingency some bankers refuse to collect a cheque 
paid in at the first interview, holding it on a suspense 
account until the reference is shown to be satisfactory. 

Money paid in by a customer to his account is really 
lent to the banker, the banker becoming, not the trustee 


for that money, but the debtor of the customer. In 
the event of the banker’s failure, the customer claims 
upon the estate as an ordinary creditor. The Lord 
Chancellor said, in London Joint Stock Bank Ltd, v. 
Macmillan and Arthur^ [1918] A.C. 777, “the relation 
between banker and customer is that of debtor and 
creditor, with a superadded obligation on the part of 
the banker to honour the customer’s cheques if the 
account is in credit.” (See Current Account.) 

CUSTOMS AND EXCISE ACCOUNT. Thepersons 
entitled to draw upon such account are those who are 
notified to the banker by the Commissioners of Customs 
and Excise. 

The account is subject to the conditions prescribed 
in Section 18 of the Exchequer and Audit Depart- 
ments Act, 1866 (29 & 30 Viet. c. 39). (See Public 
Account.) 

Cheques on the account, or drafts given by the banker 
to transmit money from the account to another public 
account, are exempt from stamp duty. (See Schedule 
to Stamp Act, 1891, under article Bill of Exchange.) 

CY PR£S. As nearly as possible. When the terms 
of a trust are incapable of being carried out absolutely, 
the Courts have power to order that they be carried out 
“cy pres*^ as nearly as possible. 

The Charities Act, 1960, provided in Section 13 to 
31 for the widening of the application of property cy 
pres where the original charitable purpose for which a 
charity was established has failed and also made provi- 
sion for the assistance and supervision of charities by 
the Court and central authorities. 
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DATE. The Bills of Exchange Act, 1882, provides— 

“Section 3. (4) A bill is not invalid by reason — 

“(a) That it is not dated.” 

“Section 12. Where a bill expressed to be payable at 
a fixed period after date is issued undated, or where the 
acceptance of a bill payable at a fixed period after sight 
is undated, any holder may insert therein the true date 
of issue or acceptance, and the bill shall be payable 
accordingly. 

“Provided that (1) where the holder in good faith 
and by mistake inserts a wrong date, and (2) in every 
case where a wrong date is inserted, if the bill subse- 
quently comes into the hands of a holder in due course 
the biU shall not be avoided thereby, but shall operate 
and be payable as if the date so inserted had been the 
true date.” 

The above Section applies only to time bills, but 
with regard to cheques where the date has been omitted 
it is generally considered that a holder may insert what 
he takes to be the true date. (See Section 20 under 
Inchoate Instrument.) 

“Section 13.^ (1) Where a bill or an acceptance or 
any indorsement on a bill is dated, the date 
shall, unless the contrary be proved, be deemed 
to be the true date of the drawing, acceptance, 
or indorsement, as the case may be. 

“(2) A bill is not invalid by reason only that it is 
ante-dated or post-dated or that it bears date 
on a Sunday.” 

Ante-dating is placing a date prior to the true date; 
post-dating, placing a date subsequent to the true date. 
A cheque with a Sunday date should not be paid till after 
the Sunday. 

The difference between the insertion of an omitted date 
and the alteration of a date should be noted. The above 
Section permits any holder to insert a date, but Section 
64 (see under Alterations) requires all parties to agree 
to an alteration. 

The date is a material part of a bill and any alteration 
in a date, unless with the assent of all the parties liable 
on the bill avoids the bill except as against the party who 
has made or assented to the alteration, and subsequent 
indorsers; but where a date has he&a altered and 
the alteration is not apparent, a holder in due course 
may avail himself of the bill as if it had not been 
altered. 

A bill bearing a date prior to the date upon the stamp 
is not invalid, as the above Section (13) permits a bill 
to be ante-dated. 

A cheque dated, say, 31st June, may be paid on or 
after 30th June. 

Where a post-dated bill is discounted, and the 
acceptor dies or becomes bankrupt before the arrival 
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of the date of the bill, the bill is not invalid by reason 
only that it is post-dated. 

It is not permissible to give a bill or promissory note, 
undated, for say three months, and after payment of the 
bill or note, still undated, to issue it again for another 
three months, and so on. The only date which can be 
inserted in an undated bill is the true date of issue. A 
fresh debt requires a new bill or note. 

The dates on bills of exchange and cheques are usually 
in figures, but they would be quite valid if written im 
words. In France the date on a cheque is written in 
words. On transfers, powers of attorney, conveyances, 
and other important instruments, the date should be 
in words. (See Ante-dated, Bill of Exchange, Post- 
dated.) 

A deed takes effect from the date of its delivery. “It 
is not necessarily an essential part of a deed, that there 
should be a date upon it. The date of the execution can 
be proved. An undated deed that has been executed 
and has been delivered to a person in whose favour it is 
intended to operate is perfectl}^ complete, without there 
being any date.” (Sargant, J., in Esberger & Son Ltd, v. 
Capital & Counties Bank Ltd, (1913), 109 L.T. 140.) 

A bill of exchange is incomplete and revocable until 
delivery of the instrument in order to give effect thereto. 
(See Delivery of Bill.) 

In Williams v. Rider ^ [1962] 3 W.L.R. 1 19, it was held 
that a promise to pay made payable “on or before 
December 31st, 1956,” was not a promissory note 
because the date was not fixed or determinable. 

In Griffiths v. Dalton, [1940] 2 K.B. 264, it was decided 
that a banker is not bound to pay a cheque that is 
undated and that the right of the holder to fill in the 
date lasts only for a reasonable time. 

DAY BOOK. It is called in some banks the cash 
book, or state book. At a small branch one book 
suKSces, and it contains a record of all the day’s transac- 
tions. The entries on the received side, plus the balance 
brought forward from yesterday, balance with the 
entries on the paid side and the balance of cash on hand 
at the close of today. 

DAYS OF GRACE. Where a bill of exchange is not 
payable on demand, three days, called “days of grace,” 
are allowed. Originally they would be aUowed to an 
acceptor as a matter of grace; they are now, however, 
claimed by an acceptor as a matter of right and are 
fixed by law. The Bills of Exchange Act, 1882, pro- 
vides— 

“Section 14. Where a bill is not payable on demand, 
the day on which it falls due is determined as fqUows— 

“(1) Three days, called days of grace, are, in ev^ 
case where the bill itself does not otherwise 
provide, added to the time of payment as 
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fixed by tlie bill, and the bill is due and payable 
on the last day of grace: Provided that— 

*Xa) When the last day of grace falls on 
Sunday, Christmas Day, Good Friday, 
or a day appointed by royal proclama- 
tion as a public fast or tha^sgiving day, 
the bill is, except in the case hereinafter 
provided for, due and payable on the 
preceding business day; 

When the last day of grace is a bank 
holiday (other than Christmas Day or 
Good Friday) under the Bank Holidays 
Act, 1871, and Acts amending or 
extending it, or when the last day of 
grace is a Sunday and the second day of 
grace is a bank holiday, the bill is due and 
payable on the succeeding business day.” 

Thus a bill due February 1, when the three days are 
added, is actually payable on February 4. 

The days of grace are added even if the bill is payable 
only at one, two or three days after date or sight. 

If a bill is specially drawn as payable without days of 
grace, or as payable on a certain day fixed, e.g. “on 
February 1 fixe4” no days of grace are allowed. A biU 
payable “at sight,” “ on presentation,” or “on demand,” 
does not take days of grace, but a bill payable “after 
sight” or “after date” does take the three days. 

Bills drawn by the Bank of England upon itself do 
not take days of grace, but that exception does not 
apply in the case of any other bill drawn upon the 
Bank of England. 

Days of grace are not allowed upon a cheque. Days 
of grace on a promissory note are the same as in the 
case of a bill. 

If a bill or promissory note is payable by instalments, 
the three days are allowed upon each instalment. In 
Schaverien v. Morris (1921), 37 TX.R. 366, where a 
promissory note, repayable by instalments, provided 
that if any instalment should not be paid “punctually,” 
the whole of the balance was immediately to become 
payable, it was held that the use of the word “punctu- 
ally” does not deprive the maker of the note of the three 
days of grace allowed by Section 14. (See above.) 

A foreign bill domiciled in this country takes the 
three days of grace, but a bill drawn in England and 
domiciled abroad is payable according to the laws of 
the country where it is payable. 

Days of grace have been abolished all over the Conti- 
nent and in almost all the States of the United States. 
England and its colonies are practically the only 
countries where days of grace are allowed. (See 
Uniform Law of Bills of Exchange.) 

If a person risks taking a bill which has been accepted 
contrary to the tenor of the bill, it should be presented on 
the day appointed by the acceptance, without days of 
grace. Opinions appear to diiSer as to whether days of 
grace can be claimed. If, however, days of grace are 
claimed by the acceptor, the bill should be formally 
noted, the usual notice given to all parties, and the bill 
presented again in three days’ time. 


An instrument which is drawn payable at a certain 
period after the arrival of a ship does not take days of 
grace, because the document is not a bill according to 
the meaning of the Bills of Exchange Act, Where a bill 
is payable after a specified event it must be an event 
which is certain to happen. The death of a person is a 
certain event, but the arrival of a ship is not. (See 
Bill of Exchange, Fire Insurance, Life Poucy, 
Payment of Bill.) 

Examples of the dates upon which bills, drawn at 
various currencies, are due, are given under Time of 
Payment of Bill. 

Insurance companies allow a number of days of 
grace within which premiums due upon policies may be 
paid, usually fifteen days for fire insurance, and thirty 
days for life assurance. The due date of a premium is 
the date specified in the body of the policy, and not 
the last day of grace; thus differing from a bill of 
exchange which is, as stated above, due on the last day 
of grace. (See Life Policy.) 

DAY-TIME RELEASE. A system whereby bank 
clerks are released for a certain number of days each 
week in order to study for their professional examina- 
tions, 

DEAD ACCOUNT. Where operations upon an 
account have ceased, the account is said to have become 
dead. An overdrawn account, which has hitherto 
been of an active nature, suddenly becoming inopera- 
tive will warn a banker to give it his particular atten- 
tion. A cessation of transactions may mean that the 
customer has opened an account with another bank. 

The Court of Appeal had held that express demand by 
a customer for repayment of a current account is a 
condition precedent to the right to sue the banker for 
the amount, and that for the future bankers may have 
to face legal claims for balances which have remained 
dormant for more than six years. (Swiss Bank Corpora^ 
tion v. Joachimson (1921), 37 T.L.R. 534.) No banker, 
however, would think of withholding money from a 
customer who is able to establish his identity and title, 
however long the account may have lain inoperative in 
his books. (See Dormant Balances.) 

DEAD LOAN. A permanent loan, as distinguished 
from one which is only for a short period. A temporary 
advance may develop into a dead loan, if the borrower 
should prove to be unable to repay it at the specified 
time. 

A prudent banker endeavours to avoid having his 
money locked up in dead loans, as such loans are 
contrary to the principles of sound banking. Where 
interest is added half-yearly, and not paid, it will, of 
course, gradually diminish any margin between the 
amount of the loan and the estimated realisable value 
of the security, and a point may be reached when a 
banker will not be justified in passing such interest to 
his profit and loss account. The interest should be 
placed, pending developments, to a suspense or reserved 
interest account. 

DEAD RENT. In a mining lease there may often be 
found mention of two rents, the dead rent— that is, a 
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fixed minimum rent—and a royalty rent— that is, a 
certain percentage of the profits from the mine. The 
dead rent is payable whether the mine is worked or not. 

DEAD SECURITY. An inconvertible security. 
Mines, mills, iron-works, and such-like properties, 
whatever their values may be as going concerns, become, 
usually, of very small value when they cease to work. 
They are well termed a dead security. 

DEAD STOCK. The item ‘‘dead stock” on the 
assets side of the balance sheet of the Imperial Bank 
of India describes what would in an ordinary balance 
sheet be grouped under “Premises, office furniture, 
etc ** 

DEAD WEIGHT. When the cargo of a vessel is of a 
heavy nature, the dead weight is the weight of such a 
cargo which brings the ship down to the Plimsoll mark, 
that is, a mark on each side of a ship which indicates the 
maximum load-line as approved by the Board of Trade. 
A cargo of a light nature might fill the ship but not 
bring it down to the Plimsoll mark, 

DEALER (STOCK EXCHANGE). The stock jobber 
on the Stock Exchange who deals in stocks and shares 
is called a “dealer.” By the Finance Act, 1920, Section 
42, a reduced stamp duty is allowed on transfers where 
stock is transfered on sale to a dealer- (See under 
Conveyance.) A “dealer” is defined by the Act as a 
person who, being a member of a stock exchange in the 
United Kingdom, does not deal by way of business 
otherwise than with or through other members of that 
stock exchange or otherwise than as a principal, and 
does not carry on the business of a broker or agent. (See 
Stock Jobber.) (See also Protection of Depositors 
Act and Prevention of Frauds (Investment) Act.) 

DEAR MONEY. Money is said to be “dear” when, 
owing to the supply being scarce, it can be borrowed 
only at a high rate of interest. 

Money is “cheap” when it can be borrowed at a low 
rate. 

DEATH DUTIES. (See Estate Duty.) 

DEATH OF ACCEPTOR. Where an acceptor is 
dead and no place of payment is specified, presentment 
(of a bill) must be made to a personal representative, if 
such there be, and with the exercise of reasonable 
diligence he can be found. If he cannot be found it 
should be presented at the house of the deceased. 

The deam of the acceptor cancels a banker’s authority 
to pay a biU accepted by him, and any bill falling due 
after his death must be returned with answer “acceptor 
dead.” 

“A banker’s authority to pay acceptances is revoked 
by his customer’s death, but if, without notice of such 
death, he pays an acceptance, he can claim against the 
customs’s estate for the amount, or, it would seem, 
reimburse himself out of the funds of the customer in his 
hands. (Mogerson v* Ladbrooke (1822), 1 Bing, 93.)” 
Grant’s Imw of 

DEATH OF ADMINISTRATOR. On the death of 
an adnfinistrator the surviving administrator, if any, 
s^ts, but, on the death of the only or last one, frem 
ktlers (si adnfinistration require to be taken out, and a 
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new account should be opened by the new administrator 
(See Administrator de bonis non.) 

DEATH OF AGENT, Where a cheque is signed by an 
agent or a person in an official capacity, payment should 
not be refused merely because the agent or official has 
died since the cheque was issued. For example, if 
Jones has authority to draw cheques upon Bmwn’s 
account, a cheque so drawn should be paid, although 
Jones may have died before its presentation. Cheques 
signed by a secretary, treasurer, director, manager or 
other person signing in an official capacity must sdso be 
paid, irrespective of the death of the official before 
presentation. 

DEATH OF CUSTOMER. A banker may receive 
formal notice of a customer’s death, but it is sufficient 
notice of the death if he sees an announcement in the 
papers or hears of it from a reliable source. A mere 
rumour that his customer John Brown is supposed to be 
dead is not sufficient to warrant a banker returning a bill 
or cheque unpaid, though a banker in that case would 
usually take steps to confirm or disprove the rumour. 

After notice of death, no further debits should be 
passed to the account, except where a banker has, prior 
to the death, made himself responsible, e.g. by marking 
a cheque for payment at the request of the drawer, or 
another bank, or by making a purchase of stock or 
shares according to the customer’s order. 

If the deceased customer leaves a will appointing 
executors, the executors can, after probate has been 
obtained and exhibited to the banker, deal with the 
account and securities of the deceased, subject to any 
claims by the banker. 

Where there is no executor by reason of intestacy or 
otherwise, letters of administration must be obtained, 
and, after exhibition thereof to the banker, the admini- 
strators can act in the same way as executors. If the 
estate is a very small one, bankers sometimes pay the 
small balance in their hands, without letters of admini- 
stration, on receiving a satisfactory indemnity. There 
is no duty payable on an estate which does not exceed 
£4,000. An indemnity may take the following form-— 

“In consideration of your paying, without production 
of letters of administration, to us the under- 
signed at our request the sum of being 

the balance standing to the credit of the late 
of we hereby undertake, 

and agree to, at all times hereafter indemnify 
you and your successors, estate and effects 
from and against all actions, costs, damages, 
claims and demands whatsoever, and by 
whomsoever brought claimed or made, for or 
on account of your having paid the sip 
of as mentioned above, or in anywise 

relating thereto. 


Witness 


6d 

Stamp 
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Particulars of the probate, or the letters of adminis- 
tration, should be entered by the banker in the Probate 
Register 

After ej^ibition of probate or letters of administra- 
tion, any credit balance of the deceased is usually 
transferred to a new account, and it is advisable that 
the transfer be made by cheque or by a letter of authority 
signed by the representatives. The new account is 
commonly entitled “Executors of 

^ _ /John Jones, 

John Brown Smith” 

or “Administrators of John Brown,” as the case may 
be. 

Any accommodation upon the deceased’s accoimt 
forms the subject of arrangement between the banker 
and the representatives, and until an arrangement is 
made the balance remains standing in the deceased’s 
name. 

DEATH OF DRAWEE. Where the drawee of a bill 
is dead presentment may be made to his personal 
representative, although presentment is excused and 
the bill may be treated as dishonoured by non-accept- 
ance. (Bills of Exchange Act, 1882, Section 41 (1) (c) 
and (2) («).) 

Dl^TH OF DRAWER. The authority of a banker 
to pay a cheque drawn on him by his customer is 
determined by notice of the customer’s death (Section 
75, Bills of Exchange Act, 1882). All cheques received 
after notice of his death must be returned with answer 
“Drawer dead,” except in the case of a cheque which 
has been “marked” for payment by a banker at the 
request of the drawer, or for the banker’s own con- 
venience in connection with the local clearing. Such 
a cheque may be paid when presented, even though the 
drawer has died since the cheque was marked, as the 
“marking” was, to all intents and purposes, a payment 
of the cheque. (See Marked Cheque.) Where a 
customer dies before settlement of a purchase of stock 
or shares effected by the banker on the customer’s 
instructions, the account may be debited with the cost* 

The notice of death does not affect any cheques which 
may have been debited to the deceased’s account after 
his death, but prior to the time when the banker first 
heard of it. If a cheq[ue is received in the morning’s 
clearing and, before it is actually debited to the drawer’s 
account, notice of his death is received, the cheque 
should be returned. 

A record of the death should be made in the current 
account ledger. 

Before any transfer of the credit balance of the 
deceased’s account can take place, probate or letters 
of administration must be exhibited. 

Any cheques signed by the deceased in an oflScial 
capacity, as treasurer, secretaiy, agent, director, etc., 
are not affected by his death. 

If he has signed a cheque along with others on a joint 
credit account, the cheque wo5d be paid, but if he 
signed alone upon the joint account it should not be 
paid. If the joint account is overdrawn, or the payment 


of the cheque would overdraw it, the banker should not 
pay it (if signed by the deceased with another of the 
joint holders), unless arrangements were made with the 
other drawer. On a joint account, only the survivors 
are responsible at common law for any overdraft. 
Joint and several liability is invariably imposed, how- 
ever, by the terms of the mandate signed when the 
account is opened, (See Death of Joint Customer.) 

Where the drawer of a bill is dead, and a party 
requiring to give notice of dishonour knows of it, 
the notice must be given to a personal representative if 
such there be, and with the exercise of reasonable dili- 
gence he can be found. 

The death of A B, who has given C D a mandate to 
sign on his account, cancels the mandate, and the banker 
will, after receipt of notice of A B’s death, return all 
cheques signed by C D under the mandate, with answer 
“AJB deceased” or “customer deceased.” 

DEATH OF EXECUTOR. Upon the death of one 
executor cheques are signed by the surviving executor, 
if there is one. If the last executor is dead, his duties 
are undertaken by his executors, unless there is some 
special provision in the will. In the event of the last 
executor dying intestate, letters of administration for 
the estate for which the deceased was executor must be 
taken out, and when the letters have been exhibited, the 
balance, if credit, should be transferred by cheque to a 
new account (See Administrator de bonis non.) 

If, when probate was granted, power was reserved to 
another person to prove, the executors of the last 
surviving acting executor should not act unless the 
person to whom power was reserved is dead or has 
renounced probate. 

When a cheque is signed by two, or more, executors, 
the death of one of them does not affect the payment of 
the cheque when presented, unless the account is 
overdrawn and the executors are personally liable. 

By the Administration of Estates Act, 1925, an 
executor of a sole or last surviving executor of a testator 
is the executor of that testator. So long as the chain of 
such representation is unbroken, the last executor in the 
chain is the executor of every preceding testator. The 
chain is broken by an intestacy, or failure of a testator 
to appoint an executor, or failure to obtain probate of a 
will. (Section?,) 

DEATH OF GUARANTOR. On receipt of notice 
of the death of a guarantor (whether sole guarantor or 
one of several) the banker will, if he is relying upon that 
surety (unless the guarantee provides that it shall not 
be detennmed by death), at once stop the account and 
open a fresh one for all further transactions. If the 
guarantee was to secure the customer’s genemi indebted- 
ness, all the customer’s accounts, if he has more than 
one account, should be broken, credit as well as debit. 
(See the case of Bradford Old Bank v. Sutcliffe under 
Broken Account.) This prevents the payments to 
credit from extinguishing the guarantor’s liability. If 
the account is not stopped, all fresh debits wfil be 
unsecured. The new account, in the absence of a fresh 
arrangement, should, of course, be kept in credit. The 
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personal representatives of the deceased guarantor 
should be advised of the position and of the terms under 
which the guarantee can be determined, if notice is 
required. (See Guarantee.) 

DEATH OF HOLDER, Upon the death of the 
holder of a bill or cheque, all his rights are transmitted 
by law to his executor or administrator, and the executor 
or administrator, can sue upon the bill, or cheque, and 
negotiate it in the same way that the holder himself 
could have done. 

When an executor, or an administrator, indorses a 
bill or cheque he should state the capacity in which he 
signs, otherwise he may render himself personally liable. 

An indorsement by an executor or administrator 
should be confirmed by his banker. 

If a cheque is payable to two persons and one of them 
dies, the cheque is payable to the surviving holder, after 
satisfactory evidence has been produced of the death of 
the other. 

DEATH OF INDORSER. Where an indorser is 
dead and the party requiring to give notice of dishonour 
knows of it, the notice must be given to a personal 
representative, if he can be found. 

DEATH OF INFANT. (See Death of Minor.) 

DEATH OF INSOLVENT PERSON. By the 
Administration of Estates Act, 1925, where the estate of 
a deceased person is insolvent, his real and personal 
estate shall be administered in accordance with the 
following rules as to payment of debts — 

“(1) The funeral, testamentary, and administration 
expenses have priority. 

“(2) Subject as aforesaid, the same rules shall prevail 
and be observed as to the respective rights of 
secured and unsecured creditors and as to debts 
and liabilities provable, and as to the valuation 
annuities and future and contingent liabilities 
respectively, and as to the priorities of debts 
and liabilities as may be in force for the time 
being under the law of bankruptcy with respect 
to the assets of persons adjudged bankrupt.” 
(Section 34 (1), and Rules in Part 1 of First 
Schedule.) 

DEATH OF JOINT CUSTOMER. Where an 
account is opened in the names of John Brown and 
John Jones, and Brown dies, Jones may withdraw the 
balance, but the banker, of course, would require definite 
proof of Brown’s death, e.g. death certificate. 

This procedure is justified by the law relating to joint 
debts, which enables the survivor of two joint creditors 
to give a discharge for any balance due. It is customary 
in a mandate for a joint account to find a clause that 
the account is “with benefit to survivor.” This is not so 
much an agreement between the parties as an admission 
that this is the law on the subject. There is an exception 
to this general rule, however, in the case of husband and 
wife. 

Where an account is in the joint names of a husband 
and wife, when the wife dies the balance may be with- 
drawn by the husband. If the husband dies first, the 
wife has power to draw a cheque for the balance, if it 


was the husband’s intention that the money should be 
hers at his death. But if that was not the husband’s 
intention, there appears to be some doubt as to whether 
the wife may draw the balance. In a case {Marshal v, 
Crutwell (1875), L.R. 20 Eq. 328) where the husband 
transferred his account into the names of himself and 
wife, with authority for either to sign cheques thereon. 
Sir George Jessel said — ‘T think the circumstances show 
that this was a mere arrangement for convenience, and 
that it was not intended to be a provision for the wife in 
the event which might happen, that at the husband’s 
death there might be a fund standing to the credit of the 
banking account .... I come to the conclusion that it 
was not intended to be a provision for the wife, but 
simply a mode of conveniently managing the testator’s 
affairs, eind that it leaves the money, therefore, still his 
property.” To prevent any question arising at the 
death of the husband, a banker should always have a 
clear arrangement made with the customers when such 
accounts are opened, as to whether or not the balance is 
to belong to the survivor. 

If the personal representatives of a deceased joint 
account-holder make claim to the balance, they will 
usually be informed that their remedy against the 
banker paying away the balance to the survivor(s) 
is by way of injunction. If an action were threatened, 
the banker would interplead. 

Where both, or all, the joint holders are dead, the 
balance is repayable to the legal representatives of the 
one who died last. A cheque on a joint account drawn 
by one of the parties, under authority, prior to his 
death, should not be paid, if notice of death has been 
received. But if a cheque is signed by all the joint 
parties, and one has died, the cheque may be paid, as 
the money belongs to the survivors. 

A mandate is terminated by the death of the person, 
or one of the persons, who gave it, and cheques drawn 
thereunder and presented after notice of the death 
should not be paid. 

In the case of a joint account which is overdrawn, the 
estate of the deceased is not, in an ordinary way, legally 
liable for the debt. It has been held that, where a cheque 
was signed by the three parties to a joint account and 
one of them died, the survivors only were liable and 
not the estate of the deceased. Heber Hart, in The Law of 
Banking, says that where there is no partnership, but a 
joint liability is incurred by borrowers (as distinguished 
from a joint and several liability) upon the death of one, 
his estate will not be liable. In Bankers^ Advances by 
F. R. Stead, Sir John Paget says that although, on the 
death of one joint debtor, “the deceased’s estate is 
released at law, it may be reached by administration 
proceedings in equity.” The usual form of mandate 
taken on the opening of a joint account provides for 
joint and several liability, and provided a debit account 
is broken the estate of the deceased joint account-holder 
will be liable. 

With respect to articles which are left for safe custody 
in joint names, upon the death of one of the depositors, 
the articles should not be given up except on the signature 
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of the survivor and of the executor, or administra- 
tor of the deceased unless otherwise provided for in the 
form of mandate. (See Joint Account, Set-off.) 

DEATH OF JOINT DEPOSITOR. (See Deato of 
Joint Customer.) 

DEATH OF JOINT SHAREHOLDER. Upon the 
death of one, the survivor becomes sole owner. Proof 
of death is required. 

DEATH OF JOINT TENANT. The interest of a 
deceased person under a joint tenancy where another 
tenant survives the deceased is an interest ceasing on his 
death. (Administration of Estates Act, 1925, Section 3, 
subsection 4.) 

DEATH OF MANDANT OR MANDATOR. A 
mandate is terminated by the death of the mandant, or 
person who gave it. 

DEATH OF MANDATORY. A mandate is termin- 
ated by the death of the mandatory, or person in whose 
favour it was given; that is, the mandate does not 
apply to the executors of the deceased. 

DEATH OF MINOR, Letters of administration 
require to be taken out. But occasionally a banker 
may agree to pay a small balance upon receiving a 
satisfactory indemnity. 

An infant cannot make a will, except that a soldier, 
sailor, or airman who is under 21 years of age can make 
a valid will whilst on service. It can be verbal if made in 
the presence of witnesses or, if written, it need not be 
witnessed. 

DEATH OF OFFICIAL. Where a person signs a 
cheque in an official capacity as treasurer, secretary, 
director, etc., either by himself or with others, his 
death does not preclude the banker from paying such a 
cheque when presented after his death. 

Where cheques have been signed by a treasurer or 
secretary alone, e.g. Warwick Flower Show, John 
Brown, Treasurer, a fresh official must be duly appoint- 
ed and notice given to the bank, before any further 
cheques can be drawn upon the accoimt. Executors do 
not act for a deceased in his official appointments. 

DEATH OF PARTNER, Subject to any agreement 
between the partners, every partnership is dissolved as 
regards all the partners by the death of any partner. (See 
Section 33, Partnership Act, 1890, under Partnerships.) 
The death of a limited partner does not dissolve the 
partnership. 

The estate of a partner who dies is not liable for 
partnership debts contracted after the date of the death 
(Section 36), but may be indirectly affected by a valid 
pledge of the assets by the surviving partner(s) for the 
purpose of continuing the business before winding up 
the old partnership. 

If the firm’s account is overdrawn and the banker 
desires to retain his claim against the estate of the 
deceased partner, or if securities belonging to the 
deceased partner are held for the firm’s account, the 
account should be stopped and a new one opened for 
future transactions, otherwise, according to the rule in 
ClaytofCs case (^.y.), all sums paid to credit will release 
the deceased’s estate to the amount of such credits, and 
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all debits will form a fresh debt against the new partner- 
ship. This rule commences to apply from the actual 
date of death, even though the banker is quite unaware 
that the death has taken place. In such a case the banker 
should, as soon as he knows of the death, if transactions 
have taken place since that date, alter the account as 
from the date of death so as to avoid the operation of the 
rule unless the pass book has already been written up 
and delivered to the customers. In Simson v. Ingham 
(1823), 2 B & C. 65, Bayley, J., said, “Entries noade by a 
man in books which he keeps for his own private 
purposes, are not conclusive on him xmtil he has made a 
communication on the subject of those entries to the 
opposite party.” Where the deceased partner is not 
rehed upon, the account may be continued unbroken. If 
it is apparent that the survivors are continuing the busi- 
ness, i.e. that a new firm is created, inquiries should in 
due course be made as to the proposals for discharging 
the claims of the dead partner’s estate. By Section 43 of 
the Partnership Act the amount due from surviving or 
continuing partners to the representatives of a deceased 
partner in respect of the deceased partner’s share is a 
debt accruing at the date of the death. It is not un- 
common to fold provision in the Articles of Partnership 
for the deceased partner’s interest to remain as a loan in 
the firm. A new Certificate of Registration under the 
Registration of Business Names Act, 1916, may also be 
required. 

On the death of a partner, it has been held {In re 
Bourne^ Bourne v. Bourne^ [1906] 1 Ch. 113) that the 
surviving partner may mortgage the landed property 
belonging to the partnership, and the mortgagee may sus- 
tain ms claim against the personal representatives of the 
deceased partner, unless he had notice that the money 
advanced was for an improper purpose. It is the duty of 
a surviving partner to realise the assets for the purpose 
of winding up the partnership affairs, and the banker 
was entitled, in the absence of evidence showing the 
contrary, to treat the account as continued by the 
surviving partner for this purpose. The bank’s security 
in this case was held to take priority over the claim of 
the executor of the deceased partner for his share in the 
partnership. The banker could not have claimed that 
his charge was valid ff it could have been shown that he 
knew that the surviving partner was carrying on the 
business on his own behalf. (See Section 38, Partner- 
ship Act, 1890, under Partnerships.) 

On the death of a partner, the accoimt should also be 
broken where a guarantee is held from a third party, 
until fresh arrangements are made with the firm and 
with the guarantor, unless the guarantee specially 
provides that it shall not be affect^ by any change m 
the partnership. (See Section 18, Partnership Act, 1890, 
under Partnerships.) 

If the fibn’s account is in credit, the banker need not 
break the account, though the surviving partners may, 
for their own convenience, desire to open a new account. 
When that is done and the balance has to be transferred, 
it should be drawn by cheque. Usually, however, the 
old account is simply continued with the name of the 
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deceased partner dropped out of the ledger heading, 
the date of his death being noted against his name. The 
surviving partners have power to deal with any balance 
on the partnership account. 

Cheques signed by a partner on the firm’s account, 
and not presented for payment till after his death, 
should be paid, unless the account is overdrawn and his 
estate is to be held liable, in which case the cheques 
should be returned “partner dead.” The continuing 
partners may, however, give the banker written authori- 
ty to charge any outstanding cheques to their new 
account. (See Partnerships.) 

DEATH OF PAYEE. (See Death of Holder.) 

DEATH OF PRINCIPAL. The death of a principal 
cancels any authority or power he may have given to 
an agent. For example, if Brown gave Jones power to 
draw cheques upon his account, the death of Brown 
would cancel that authority. 

DEATH OF SHAREHOLDER. An executor is not 
personally liable upon the shares of the deceased, merely 
because he receives the dividends thereon, or is noted 
in the register as the executor of the deceased. If, 
however, the shares are transferred into the executor’s 
name, he is liable for any calls there may be, though if 
he has become registered on behalf of the deceased’s 
estate he may look to the estate to refund any payment. 
An executor is entitled to receive the dividends without 
the shares being transferred into his name. Many 
companies require administrators or executors to 
transfer the shares of the deceased shareholder into 
their own names, unless they intend to sell the shares at 
an early date. 

By S^tion 76, Companies Act, 1948, “a transfer of 
the share or other interest of a deceased member of a 
company made by his personal representative shall, 
although the personal representative is not himself a 
member of the company, be as valid as if he had been 
such a member at the time of the execution of the instru- 
ment of transfer.” 

Upon production of probate or letters of administra- 
tion to a company, the certificate is indorsed with the 
names of the personal representatives. When personal 
representatives are registered as members, a new certifi- 
cate is issued. (See Transmission of Shares.) 

DEATH OF SURETY. Where title deeds, or certifi- 
cates, or other securities, are deposited with a banker by 
one person to secure an overdraft to another prson, 
upon the death of the party giving the security, the 
account of the debtor should be stopped and arrange- 
ments made for a new account to be opened for future 
transactions. If this is not done, all credits to the 
account will release the security to the extent of the 
amounts pmd in, and all fresh debits will be unsecured. 
The new account should, of course, be kept in credit 
till a fresh arrangement is made. If shares have been 
transferred to the banker and registered in his name, 
the same remarks apply, because the transfer was given 
merdy as a security. 

Most banker’s forms of guarantee provide for three 
months’ notice from the personal representative, which 


probably protects the banker who carries on the 
account after he has received notice of the death of the 
surety. However, the practice of stopping the account 
is preferable and is the usual policy. 

DEATH OF A TRUSTEE. Section 18 of the Trustee 
Act, 1925, provides — 

“(1) Where a power of trust is given to or imposed 
on two or more trustees jointly, the same may 
be exercised or performed by the survivor or 
survivors of them for the time being. 

“(2) Until the appointment of new trustees, the 
personal representatives or representative for 
the time being of a sole trustee, or, where there 
were two or more trustees of the last surviving 
or continuing trustee, shall be capable of 
exercising or performing any power or trust 
which was given to, or capable of being 
exercised by, the sole or last surviving or 
continuing trustee, or other the trustees or 
trustee for the time being of the trust. 

“(3) This Section takes effect subject to the restric- 
tions imposed in regard to receipts by a sole 
trustee, not being a trust corporation.” (See 
under Trustee.) 

The above powers apply if and so far only as a 
contrary intention is not expressed in the instrument, 
if any, creating the trust. (Section 29 (2).) 

DEBENTURE. (Latin debeOy I owe.) A debenture is 
an acknowledgement of indebtedness. It is usually 
given by an incorporated company, but may be given by 
anyone. It is usually given imder seal, but can be given 
under hand. There is no statutory definition of a 
debenture in the Companies Act or anywhere else. A 
debenture is usually accompanied by a charge on the 
assets of the borrower (a mortgage debenture), but it 
may be a simple acknowledgment of a debt, in which 
case it is called a “naked” debenture— rarely, if ever, 
met with in practice. 

Debentures usually bear a specified rate of interest 
which is payable whether the company makes profits or 
not; sometimes income debentures are issued which 
stipulate that interest is only payable out of profits. 
Sometimes guaranteed debentures are issued wherein the 
payment of interest is guaranteed by another company. 

Debentures are usually expressed to be transferable 
free from equities, that is, the company cannot as 
against a holder set off any debt due to it by the trans- 
feror; imless transfer free from equities is acknowledged 
in the instrument, the debenture is subject to equities, 
i.e. subject to any claim that the company may have 
against the transferor. 

Debentures may be payable to bearer or may be in 
registered form and then the mode of transfer is speci- 
fied in the instrument. Bearer debentures are recognised 
by the Courts as being negotiable instruments trans- 
ferable by delivery. (Bechmnaland Exploration Co, v. 
London Trading Bank, [1898] 2 Q.B. 658: Edelstein v. 
Schuler & Co., [1902] 2 K.B. 145.) 

Debentures may be issued at a discount or at a prem- 
ium or at par. This, together with the rate of interest 
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offered, is an index of the company's credit Sometimes, 
where a hxed charge is given on the company's assets, a 
trust deed is executed by the company whereby such 
specific assets are held by designated trustees in trust for 
the debenture holders. 

Debentures may be issued for one lump sum or in a 
series of, say, £100 each, in which each one of the series 
is expressed to rank pari passu with the others. 

Debenture stock differs from debentures in that it is 
transferable in odd amounts and not in round sums. 
Usually the assets hypothecated to the service of 
debenture stock are the subject of a trust deed in 
favour of the stockholders. 

Debentures may be redeemable at a stipulated time 
or after a certain period of notice, and it should be 
noted whether the company is under an obligation to 
redeem at the appointed time or whether it has merely 
the option to redeem. 

Debentures may be perpetual or irredeemable, that is 
to say there is no date at which they are repayable, and 
unless the company defaults, the holder has no rights as 
regards principal against the company. 

Mortgage debentures require stamp duty at the 
rate of 2s. 6d. per cent. 

Debentures containing a charge on the company’s 
assets require to be delivered for registration with the 
Registrar of Companies at Companies House within 
twenty-one days of their creation. Where a series of 
debentures containing or giving by reference to any 
other instrument any charge to the benefit of the 
debenture holders is created by a company, the required 
particulars must be delivered to the Registrar within 
twenty-one days after the execution of the deed con- 
taining the charge, together with the deed, or if there is 
no such deed, one of the debentures. The Registrar 
shall give a certificate of the registration of any such 
charge and the Company must indorse a copy thereof 
on every debenture or certificate of debenture stock. 
(Companies Act, 1948, Section 95.) 

In addition, a company must enter a debenture 
containing a charge on its own register of charges. 
(Section 103.) 

A debenture issued by an Industrial and Provident 
Society giving a charge on chattels, etc., requires regis- 
tration as a bin of sale. {In re North Wales Produce & 
Supply Society Ltd,, [1922] 2 Ch. 340.) 

By Section 87 the company’s own register of holders 
of debentures shall be open to the inspection of any 
debenture holder or shareholders of the company with- 
out fee and such holder may require a copy, or part of a 
copy, of the register on payment of sixpence per hundred 
words required. 

Where a debenture gives a fixed charge, the company, 
like any other mortgagor, cannot deal with the assets 
so charged and subsequent lenders cannot jeopardise 
the debenture holders’ security. But where a floating 
charge is given, the company is at liberty to deal with the 
assets so covered as it pleases; indeed this is one of the 
advantages attaching to an incorporated company that 
it can charge its chattels and book debts without the 


necessity of a bill of sale or assignment. Likewise the 
company can create fixed charges subsequently, to take 
priority over the floating charge. 

But usually a debenture giving a floating charge 
contains a proviso such as this: “The debentures of the 
said series are all to rank pari passu as a first charge on 
the property hereby charged without any preference or 
priority over one another and such charge is to be a 
floating security, but so that the company is not to be at 
liberty to create any mortgage or charge on its under- 
taking pari passu with or in priority to the said de- 
bentures.” If a lender subsequently obtains a charge 
on a specific asset and has notice of such a condition his 
charge will be pos^oned to the floating charge, but 
without notice he will get priority. To ensure that such 
a floating charge will not be jeopardised in such a 
manner, it is desirable to include in the particulars of 
the floating charge registered at Companies House the 
clause above referred to; it is thought that this registra- 
tion will then be notice to all the world. 

As to the invalidity of a floating charge given within 
twelve months of a company’s liquidation see Floating 
Charge. 

By Section 90 of the Companies Act, 1948, a company 
may re-issue redeemed debentures unless any provision 
to the contrary is contained in the Articles or other 
contract or unless the company has, by passing a 
resolution to that effect or by some other act, manifested 
its intention that the debentures shall be cancelled. On 
such a re-issue the holder will get the priorities that 
originally attached to the debentures. Particulars of 
debentures capable of such reissue must be given in a 
company’s balance sheet. A lender should insist on 
such debentures being cancelled. 

Debentures given to secure advances from time to 
time on current account or otherwise are not redeemed 
merely because the account goes into credit. 

Default in payment of interest and/or principal will 
give the debenture holder the right 

(1) To sue the company for to amount due. 

(2) To apply to the Court for an order for foreclosure 

or for sale. 

(3) To appoint a receiver. 

If there is a trust deed, the trustee may take possession 
of the assets charged and sell them for the benefit of the 
debenture holders. 

(See also under Receiver for Debenture Holders.) 

Special Features of a Debenture Given to a Bank, 
These are of two main types— fixed sum debentures and 
“all moneys” debentures. A fixed sum debenture will 
either be a single instrument or a series of debentures 
making up the total sum lent. The advantage of this 
type over an “all moneys” debenture is tot where 
there is to be a transfer of the debenture rather than the 
sale of assets charged it can be effected for a fixed sum 
: without stopping the running account. 

It is considered that with a fixed sum debenture it 
might be looked upon as an investment by the bank, 
thus limiting the bank’s right to that of an ordinary 
debenture holder. This might mean that the bank 
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would be unable to sue on the banking account as 
opposed to the debenture. Hence it is customary to 
have the debenture accompanied by a form of a^ee- 
ment linking it up with the banking account and making 
it available for a fluctuating advance by way of loan or 
overdraft. The agreement provides that the debenture 
shall be held as a continuing security for all moneys 
owing now or in the future; it provides for interest at 
the banker’s usual fluctuating rate, as opposed to the 
fixed rate that may be containing in the debenture; it 
gives the bank an express power of sale over the deben- 
ture. 

An “all moneys” debenture probably appeals more 
to a company than a fixed debenture plus a memorand- 
um agreement, because it is more flexible if facilities are 
to be increased. Then the registration of a fixed sum 
debenture means publishing a figure which may never 
be reached, with detrimental effect on the company’s 
creditors. An “all moneys” debenture will suffice if 
increased advances are required, provided the stamping 
is increased, whereas with a fixed sum debenture 
increases over the amount inserted means a further 
debenture and agreement. 

Practice differs among banks as to the type of de- 
benture used; likewise some banks have a standard 
printed form whilst others have a debenture drafted 
to meet the particular circumstances. In any case the 
main contents are as follows : reference will be made to 
the resolution of the company or directors authorising 
the debenture; it will be drawn in favour of the bank or 
its nominee company or sometimes it is drawn in blank; 
it will be expressed to be payable on demand and interest 
will be stipulated for at a feed rate or a fluctuating rate 
with quarterly or half-yearly rests. Then the company 
charges as security ail its undertaking and property 
present and future, including its uncalled capital. This 
is followed by the conditions of issue, namely that the 
debentures shall be a first charge on the undertaking 
and property of the company and shall constitute a 
feed charge on specific property listed in a schedule 
and also on any feed machinery and plant, goodwill 
and uncalled capital. Such a charge, though specific, 
is equitable only and the bank gets none of the remedies 
of a legal mortgagee other than the power to appoint a 
receiver. Hence it is becoming customary to get a legal 
mortgage over the company’s land and buildings by 
using the statutory formula of “a charge by way of 
legal mortgage.” The company should in any case 
covenant to deposit the relative title deeds with the 
bank. Then will follow a floating charge on all the 
other assets, with a covenant not to create any further 
mortgages or charges to rank side by side with or in 
front of the bank’s debenture. By including this cove- 
nant in the details registered at Companies House or by 
insisting on the debenture being authorised by special 
resolution (which requires registration), subsequent 
proposed lenders are warned. Finally ffie conditions 
under which the moneys secured shall become payable 
are enumerated. They include written demand by the 
bank, default of the company with interest for, say. 


two months, the commencement of voluntary or 
compulsory winding up, cessation of business by the 
company, appointment of a receiver, and the alteration 
or attempted alteration of the company’s memorandum 
and articles of association in a maimer prejudicial to the 
bank. A right to inspect the company’s books is 
desirable where a floating charge is given. Powers to 
appoint a receiver are taken and he is expressed to be the 
agent of the company and not of the bank so as to make 
the company responsible for his acts, default, and re- 
muneration. 

Where a banker takes a debenture from a newly 
incorporated company formed to acquire the assets of a 
sole trader or fimr, he should ascertain that all the 
creditors of the old concern have been satisfied or have 
consented to the transfer of the assets to the newly 
incorporated company. Otherwise such transference 
may be used by an imsatisfied creditor as an act of 
bankruptcy in the shape of a fraudulent conveyance. 
If such creditor presents a petition within three months 
founded on this act of bankruptcy and a receiving 
order results, the trustee’s title wiU relate back to the 
date of the transfer of the assets to the company and 
thus the debenture will be void. “A transfer by a debtor 
of substantially the whole of his property, whether by 
way of charge or by way of sale, will be an act of bank- 
ruptcy if the necessary consequences of the transfer 
will be to defeat or delay his creditors.” ijn re Sims, 
[1930] 2 Ch. 22.) 

See under Directors the case of Victors Ltd* v. 
Lingard, re the giving of a debenture by a company 
where a joint and several guarantee of the directors 
was already held. (See also Floating Charge, 
Receiver.) 

DEBENTURE HOLDER. The person who holds a 
debenture. He may be either a registered holder, or a 
holder of a debenture payable to bearer. In the former 
case a document of transfer is necessary to pass the 
ownership to another person, but in the latter case the 
debenture is transferable by simple delivery. 

A debenture holder is a creditor of the company, as 
the debenture represents a loan to the company, and the 
interest thereon must be paid before any dividend is 
received by the shareholders. (See Debenture.) 

DEBENTURE STOCK. Debenture stock is essen- 
tially the same as debentures, and both are usually 
secured by a charge or mortgage. Debentures, however, 
are for definite round sums, as separate debts, whereas 
certificates of debenture stock are for different amounts, 
as parts of one large debt. 

The certificates do not require a stamp, but any deed 
creating a security for the stock is subject to the same 
duty as a mortgage iq.v,)* 

When a certificate of debenture stock is given as 
security, a transfer from the registered holder to the 
bank’s nominees, accompanied by a qualifying agree- 
ment, should be taken, and, to make the security fully 
satisfactory, the transfer should be registered. (S^ 
Blank Transfer, Debenture, Share Capital, 
Transfer of Shares.) 



DEB] 


DICTIONARY OF BANKING 


[DEB 


DEBENTURE TRUST. The usual method of 
securing an issue of mortgage debenture stock is for a 
company to execute a trust deed whereby trustees are 
appointed to hold the assets which are specifically 
charged to secure the debenture stock. The modem 
practice is to constitute a trust corporation the trustee 
for debenture holders rather than to appoint private 
trustees. The Public Trustee cannot act in this capacity, 
however. 

The trustees’ duties include the custody of the title 
deeds of the property charged, the sale of the assets 
charged when the security becomes enforceable, and 
the distribution of the proceeds to the stockholders, 
the appointment of a receiver in case of need, and the 
supervision of any sinking fund scheme. 

Professional trustees must take power in the trust 
deed to enter into transactions with the company in the 
ordinary course of their business, e.g. a bank acting as a 
trust corporation must take power to carry on banking 
business with the company. 

The Cohen Committee on Company Law deprecated 
the assumption of a debenture trusteeship by a bank 
which also keeps the company’s banking account. The 
Council of the Stock Exchange will not grant a quota- 
tion for a debenture issue in such circumstances. 

DEBTS, ASSIGNMENT OF. A customer may 
assign to a banker any money which is due, or will be 
due, to him. This may be effected by an irrevocable 
letter signed by the customer, addressed to the person 
who owes him money, requesting that the debt be 
paid to the banker. The letter will be retained by the 
banker, who should give written notice at once to the 
debtor of the assignment, and ascertain from him if the 
debt is as stated, and if it is free from any prior charge. 
It is desirable to obtain an acknowledgment from the 
debtor. The banker should be able to prove that he sent 
the notice in case the debtor does not acknowledge it. 
In an equitable assignment of a debt “all that is neces- 
sary is that the debtor should be given to understand 
that the debt has been made over by the creditor to some 
third person. If the debtor ignores such a noticd he does 
so at his peril.” ( William Brandies Sons & Co, v. Dunlop 
Rubber Co., [1905] A.C. 454.) 

Although an assignment of a debt may take the form 
of an irrevocable order or a letter, the more satisfactory 
method is to have executed a mortgage assigning the 
debt absolutely, subject to the right of redemption, and 
notice should be given at once to the party owing the 
money. Until notice is given, the debtor may pay the 
debt direct to the assignor. A legal assignment must be 
absolute (not by way of charge only), must be in writing, 
and sign^ by the assignor. In order that the banker, as 
assignee, may not be held liable to the assignor for any 
loss which might arise from the banker’s failure to 
enforce the necessary remedies for payment of the 
debt, there should be a clause in the deed to the effect 
that it shall not be incumbent on the banker to sue for 
the debt. 

It has been held that an assignment by way of mort- 
gage made in the usual form of an absolute conveyance 


with a provison for redemption is an “absolute assign* 
ment.” {Durham Bros, v. Robertson^ [1898] 1 Q.B. 
765.) 

In the Court of Appeal {Hughes v. Pump House Hotel 
Co, Ltd,, [1902] 2 K.B. 190) Mathew, L.J., said; If, on 
consideration of the whole instrument, it is clear that the 
intention was to give a charge only, then the action must 
be in Ae name of the assignor; while, on the other 
hand, if it is clear from the instrument as a whole that 
the intention was to pass all the rights of the assignor 
in the debt or chose in action to the assignee, then the 
case will come within Section 136 (see below) and the 
action must be brought in the name of the assignee.” 
In this case an assignment of debts was given “by way of 
continuing security.” It was held that the assignment 
was absolute and not by way of charge only. 

The banker’s right to the debt dates from the date of 
the notice (see Section below), and until the notice has 
been given a subsequent assignee might, by giving 
notice, obtam priority to the banker; but an assignee 
cannot, by ^ving notice, obtain priority over a previous 
assignment if he knew of the former charge at the time 
when he obtained his own assignment. When notice 
has been given, it will, in the event of the bankruptcy 
of the assignor, prevent the debt passing to the Trustee 
in Bankruptcy under Section 38, Bankruptcy Act, 1914, 
(See Reputed Owner.) 

By Section 136, subsection (1), of the Law of Pro- 
perty Act, 1925, it is enacted as follows — 

“Any absolute assignment, by writing under the hand 
of the assignor (not purporting to be by way of charge 
only), of any debt or other legal thing in action, of 
which express notice in writing has been given to the 
debtor, trustee, or other person from whom the assignor, 
would have been entitled to claim such debt or thing 
in action, is effectual in law (subject to equities having 
priority over the right of the assignee) to pass and 
transfer from the date of such notice, the legal right to 
such debt or thing in action, all legal and other remedies 
for the same, and the power to give a good discharge for 
the same, without the concurrence of the assignor: 
Provided that, if the debtor, trustee, or other person 
liable in respect of such debt or thing in action has 
notice that the assignment is disputed by the assignor 
or any person claiming under him, or of any other 
opposing or conflicting claims to such debt or thing in 
action, he may if he think fit, either call upon the persons 
making claim thereto to interplead concerning the same, 
or pay the debt or other thing in action into court under 
the provisions of the Trustee Act, 1925.” 

The notice required by the above subsection must be 
in writing. A verbal notice of the assignment is not 
sufficient. {Hockley and Papworth v. Goldstein (1921), 
124 L.T. 277.) 

If the debtor at the time of the assignment has a 
counter claim against the assignor, the assignee will 
be entitled only to the balance of the debt after allowing 
for the counter claim. The banker should, therefore, 
before taking an assignment, ask the debtor if he has a 
counter claim and also, as mentioned above, ask what 
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is the actual amount of the debt and whether there is 
any prior charge. 

A cheque is not an assignment of money in favour of 
the payee, as the banker is liable only to the drawer; 
but if a customer formally assigns his balance to a third 
party and the banker receives notice thereof, his liability 
is then to the assignee. In Scotland, the presentment of 
a cheque attaches any balance there may be in the 
drawer’s account to the extent of the cheque. (See under 
Drawee.) 

A document which purports to transfer the property 
in goods as well as to assign the proceeds of their 
sale, constitutes a bill of sale and must be registered as 
such. {National Provincial and Union Bank of England 
V. Lindsell (1921), 66 Sol. J. 48.) An assignment merely 
of the proceeds of a sale of goods does not require 
registration as a bill of sale. {Walker v. Capital and 
Counties Bank and Others (1910), The Times, 16th 
Dec., 1910.) 

In Bank of Liverpool & Martins Ltd, v. Holland (1926), 
43 T,L.R. 29, the defendant owed £285 to W., who owed 
money to the plaintijff bank. W. assigned to the bank 
the debt due to him by the defendant. Due notice of 
the assignment was given to the defendant. The assign- 
ment declared, “that the amount recoverable under 
these presents shall not at any time exceed the sum of 
£150.” Wright, J., in his judgment, said that even if it 
was an assignment of only part of the debt it would still 
be a good equitable assignment, but in his view it was 
not an assignment of part of the debt but was an absolute 
assignment to the bank of the whole debt with a proviso 
that if the bank should recover more than £150 from 
the debtor, they must hold the balance in excess of £150 
as trustees for the assignor. The assignment was held 
to be a good legal assignment and judgment was given 
for the bank. 

When a company assigns to a bank as security a book 
debt due to tihe company, the assignment must be 
registered under Section 95 of the Companies Act, 1948. 
(See Registration of Charges.) 

As to a general assignment of book debts, the Bank- 
ruptcy Act, 1914, provides — 

“Swtion 43.— (1) Where a person engaged in any 
trade or business makes an assignment to any 
other person of his existing or future book 
debts or any class thereof, and is subsequently 
adjudicated bankrupt, the assignment shall be 
void against the trustee as regards any book 
debts which have not been paid at the com- 
mencement of the bankruptcy, unless the 
assignment has been registered as if the 
assignment were a bin of sale given otherwise 
than by way of security for the payment of a 
sum of money, and the provisions of the Bills 
of Sale Act, 1878, with respect to the re^tra- 
tion of bills of sale shall apply accordingty, 
subject to such necessary modifications as may 
be made by rul^ under that Act; 

“Provided that nothing in this Section shall have 
effect so as to render void any assignment of 


books debts due at the date of the assignment 
from specified debtors, or of debts growing 
due under specified contracts, or any assign- 
ment of book debts included in a transfer of a 
business made bona fide and for value, or in 
any assignment of assets for the benefit of 
creditors generally. 

“(2) For the purposes of this Section, ‘assignment’ 
includes assignment by way of security and 
other charges on book debts.” 

Under Section 136 of the Law of Property Act, a 
customer may assign to a third party any balance on his 
current accoimt or deposit account, or the amount of a 
deposit receipt. On receipt of notice of the assignment 
the account should be “stopped.” See further as to an 
assignment of a debt to a banker under Transfer of 
Mortgage. An assignment is subject to ad valorem 
conveyance duty if on sale or in consideration pro 
tanto of any debt under Section 57 of the Stamp Act, 
1891. (Alpe’s Law of Stamp Duties.) See that Section 
xmder Conveyance. An assignment by way of mort- 
gage is liable to ad valorem mortgage duty. 

(See Registration of Charges.) 

DECIMAL COINAGE. The change to a decimal 
currency has been advocated in various quarters for 
many years. Thus, as long ago as 1917, the Report of a 
Committee appointed to inquire into the adoption of a 
decimal coinage, and the metric system of weights and 
measures, was adopted at a special meeting of the 
Council of the Institute of Bankers on May 2nd of that 
year. The following is from the Report — 

“Your Conomittee are of opmion that the existing 
system of weights and measures in this country is an 
obstacle in the way of the extension of our foreign 
trade, and more especially of our export trade. This is, 
indeed, one of the main considerations which has 
influenced your Committee in recommending the 
adoption of a decimal coinage, as they hope that it may 
be the first step towards the introduction of the metric 
system of weights and measures into this country. 

“Your Committee are convinced that no decimal 
system of coinage which is not based on the pound ster- 
ling can possibly be accepted by the bankers of this 
country. . . . The pound sterling is universally 
recognised in the settlement of international transactions 
throughout the world, and any abandomnent, even in 
name only, of its use as our standard unit, could be 
fraught with risks which your Committee consider it 
would be unwise to incur.” 

The decimal system then recommended was based, of 
course, on the gold sovereign. For the next forty years 
the question was kept under discussion, but it was 
undoubtedly the decision to apply for membership of 
the Common Market which foially impelled the 
Government to commit themselves to a policy of 
change. This was explained by the Chancellor of the 
Exchequer to Parliament on December 19th, 1961. *^6 
Government had accepted in principle the introduction 
of a decimal currency. It was, however, clear that the 
transitional cost could be substantial. Before reading a 
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final decision the Government had decided to set up a 
Committee of Inquiry, under the chairmanship of Lord 
Halsbury, with the following terms of reference. 

“(a) To advise on the most convenient and practical 
form which a decimal currency might take, 
including the major and minor units to be 
adopted. 

“(^) To advise on the timing and phasing of the 
changeover best calculated to minimize the 
cost. 

*‘(^) To estimate the probable amount and incidence 
of the cost to the economy of the proposals 
based on (a) and (6).” 

The Committee were not being asked to consider the 
question of “whether,” but the question of “how.” 
K the recommendations of the Committee or the results 
of its investigations appeared to present very grave 
financial and other difficulties the Government would 
have to reconsider the question of “whether.” 

The Committee reported (Cmd. 2145) in September, 
1963. It recommended tlie adoption of a system where- 
by a major unit identical with the present £ is divided 
into 100 minor units (cents) with a value of 24d, 
The denominations recommended are i cent, 1 cent, 2 
cents, 5 cents, 10 cents and 20 cents. The corresponding 
existing values are l*2d., 2-4d., 4*8d., Is., 2s. and 4s. 
The existing £1, £5, and £10 banknotes would survive 
unchanged, but the 10s. note would be replaced by a 50- 
cent note. 

As to the timing of the change-over the Committee 
thought that the pattern set in the South African decimal- 
isation programme would be appropriate for the United 
Kingdom. On a fixed “Decimalisation Day” (“D-Day”) 
the decimal currency would become the country’s 
official currency; the banks, Government Departments 
and some business undertakings would change over 
immediately. “D-day” would be preceded by a 
preparatory period, and followed by a transitional 
period of dual-currency working. The preparatory 
period should not be less than three years from the date 
of a firm Government announcement of a decision to 
decimalise. “D-day” should be preceded by a “long 
week-end,” during which the banks would be closed. 
The length of the transitional period is determined by 
the time needed to convert all £ s. d. business machines. 
It is hoped that this might be completed within two years 
of “D-day.” The earliest possible time for “D-day” is 
February, 1967, but the determination of the date is a 
matter for the Government. An Executive Board to be 
set up would explore changeover problems in detail, 
promote and supervise a campaign of public education, 
and do everything necessary to facilitate a speedy and 
efficient transition. The costs of the changeover cannot 
be measured exactly. They consist mainly of the costs 
of converting or replacing £ s. d. business and coin- 
operated machines and of manufacturing decimal coins. 
An estimate puts the figure at £100 million. 

The following recommendations appear in the 
Summary of Conclusions — 

“(32) We recommend that the Executive Board 


should give priority to consideration of the 
special changeover problems faced by the 
banks, in consultation with the British Bankers’ 
Association and the Business Equipment Trade 
Association. 

“(33) We recommend that the banks should consider 
with the Executive Board the possibility of 
their offering night-safe deposit facilities and 
perhaps other vital services during the ‘long 
week-end* preceding ‘D-day.* 

“(35) We recommend that the machineiy by which 
the new coins can be pumped into circulation, 
and by which adequate supplies of old ones 
can be maintained, be given close attention by 
the Executive Board, working in co-operation 
with the banks, the Post Office, transport 
imdertakings, and the Royal Mint. 

“(38) It will be necessary for the Government to give 
guidance on the most appropriate ways of 
expressing amounts of decimal currency both 
in speech and on paper. Unless this is done a 
confusing variety in expression will develop.” 

It seems clear, therefore, that this change will now 
come at no very great distance in the future. The 
effect on banking will be very great, principally because 
of the outdating of nearly all the present accounting 
machines. The substitution will be a major undertaking 
and will no doubt be carried out in stages. 

DECIMALS. The interest calculations in the current 
account ledgers are commonly called “decimals.” The 
correct term, however, is “products.” The working of 
the system is most easily explained by an example: if a 
credit balance of £100 remains unaltered for 10 days, at 
which date another transaction on the accoimt takes 
place, the ledger keeper multiplies the £100 by 10 days 
and puts the 1,000 product m the credit “decimals” 
column. Each succeeding balance is dealt with in the 
same way, being multiplied always by the nximber of 
days between the date of the balance and the date of the 
next balance being extended, consequent upon another 
entry appearing in the account. The interest on £100 
for 10 days is the same as one £1,000 for 1 day, or on £1 
for 1,000 days, at the same rate, and so when the 
products (i.e. the “decimals” so called) are cast up at 
the half-year end, the total will represent the number of 
pounds for one day on which interest is to be allowed, or 
charged, as the case may be, and the amount can then 
readily be ascertained from the tables prepared for the 
purpose. The last two righthand figures are, as a rule, 
ignored, and the interest is reckoned upon the hundreds 
of products. (See Interest on Deposits.) 
DECLARANT. A person who makes a declaration. 
DECLARATION. A formal statement, or declara- 
tion, in writing. 

By the Stamp Act, 1891, the stamp duty is 
Declaration of any use or trust of or con- £ s, d. 
ceming any property by any writing, not 
being a will, or an instrument chargeable 
with duty as a settlement . . 10 0 

Declaration (Statutory), (See Afhdavit.) 
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DECLARATION OF ASSOCIATION. The dec- 
laration of association is the last clause in a memoran- 
dum of association, which, in the case of a company 
limited by shares, is as shown below (Table B, First 
Schedule, Companies Act, 1948). 

No subscriber of the memorandum may take less 
than one share. (See Memorandum of Association.) 
Subscribers frequently sign for only one share each. 

“We, the several persons whose names and addresses 
are subscribed, are desirous of being formed into a 
company, in pursuance of this memorandum of associa- 
tion, and we respectively agree to take the number of 
shares in the capital of the company set opposite our 
respective names.” 


Names, Addresses, and Descriptions 
of Subscribers. 

Number of Shares 
taken by each 
Subscriber. 

1. 

200 

2. 

25 

3. 

30 

4. 

40 

5. 

15 

6. 

5 

7. 

10 

Total shares taken 

325 

Witness 


DECLARATION OF TRUST. The term “bill of 
sale” includes a “declaration of trust without transfer.” 
(See Bill of Sale, Trus t Letter or Receipt, etc.) 

DEDUCING A TITLE. The examination of title 
deeds with a view to establishing the owner’s title 
thereto. (See Abstract of Title, Title Deeds.) 

DEED. A deed is a document in writing, or printing, 
on paper or parchment, which is signed, seded and 
delivered by the parties thereto. The fact of a document 
being under seal does not necessarily constitute it a 
deed, e.g. a will under seal, and a certificate of shares 
under the seal of a company are not deeds. An instru- 
ment is a deed when it is sealed and delivered as a deed. 

Deeds are now signed and sealed, though at one time 
it was sufficient if they were merely sealed and delivered. 
In the olden times persons would often be unable to 
write, and the sealing of the document with their own 
private seal would be of the first importance, but now 
that nearly all persons can write, the signature to a 
deed is the principal matter, the seal being merely a 
formal aiFair. The deed must be sealed, but it is no 
longer necessary that it should be the seal of the person 
who is sealing. It may be the seal of anyone, or a drop of 
wax, or simply a red wafer. The seals may be put on a 
deed before the parties sign, and touching a seal with 
the finger at the time of signing has the effect of sealing. 
There must be a separate seal for each person. If a 
deed is read over to a person who cannot read, the 
attestation clause should be “signed, sealed and delivered 
by the said John Brown, the document having first 


been read over to him when he appeared fully to under- 
stand the same.” 

In addition to being signed and sealed, a deed must 
be delivered, and this is usually accomplished by the 
party placing a finger on the seal and saying, “I deliver 
this as my act and deed.” A deed takes effect from 
the date of its delivery. It is not necessarily an essential 
part of a deed that there should be a date upon it. The 
date of the execution can be proved. (See Date.) 

A special note in the attestation clause of any material 
alteration or erasure in the deed should be made at the 
time the deed is signed and witnessed. 

It is customary for a deed to be witnessed, but the 
absence of the attestation by a witness does not invali- 
date it. 

There is no prescribed size or shape for a deed, and 
they are found in different forms and sizes. Many 
modem deeds are drawn on comparatively small sheets, 
fixed together in book form, which are much more 
easily read and dealt with than the old full-sized sheets 
with the long lines. 

There are two kinds of deeds, an Indenture {q.v,\ 
which is made between two or more parties, and a 
Deed Poll (^.r.), which is made by only one person, or 
by more than one if their interests are the same. 

Blackstone says it is called a deed “because it is the 
most solemn and authentic act that a man can possibly 
perform with relation to the disposal of his property; 
and therefore a man shall always be estopped by his own 
deed, or not permitted to aver or prove anything in 
contradiction to what he has once so solemnly and 
deliberately avowed.” 

By the Law of Property Act, 1925, any deed, whether 
or not being an indenture, may be described as a deed 
simply, or as a conveyance, mortgage, transfer of 
mortgage, lease or otherwise according to the nature of 
the transaction. (Section 57.) Thus, instead of starting 
with the words “This Indenture,” a deed may start 
“This Conveyance,” “This Legal Charge,” “This 
Deed.” 

Where a person executes a deed, he shall either sign 
or place his mark upon it; sealing alone shall not be 
deemed sufficient. (Section 73.) 

By the Stamp Act, 1891, the stamp duty is — 

£ 5* d. 

Deed whereby any real burden is declared 
or created on lands or heritable subjects 
in Scotland, 

See Mortgage, and Section 86. 

Deed containing an obligation to infeft any 
person in heritable subjects in Scotland, 
under a clause of reversion, as a security 
for money. 

See Mortgage, and Section 86. 

Deed containing an obligation to infeft or 
seize in an annuity to be uplifted out of 
heritable subjects in Scotland 

See Bond, Covenant. 

Deed of any kind whatsoever, not described 
in this schedule 10 0 
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(The stamp duties on conveyances are given imder 
Conveyance.) 

(See Escrow, Title Deeds.) 

DEED OF ARRANGEMENT. A deed of arrange- 
ment whether under seal or not, made by a debtor for 
the benefit of his creditors, otherwise than under the 
Bankruptcy Acts, includes (1) an assignment of his 
property to a trustee, in order that it may be realised 
and the proceeds divided amongst the creditors (see 
Assignment for Benefit of Creditors); and (2) a 
deed or agreement under which the creditors agree to 
accept a composition— that is, a payment of so much in 
the pound in full discharge of lie debts due by the debtor 
to them (see Composition with Creditors); and, in 
cases where creditors of a debtor obtain any control over 
his property or business, it also includes a deed of 
inspectorship entered into for the purpose of cariying 
or on winding up the business; and a letter of licence 
authorising the debtor or any other person to manage, 
cany on, realise, or dispose of a business, with a view 
to the payment of debts; and any agreement or instru- 
ment authorising the debtor or any other person to 
manage, cany on, realise, or dispose of the debtor’s 
business, with a view of the payment of his debts (Sec- 
tion 1 to the Deeds of Arrangement Act, 1914.) 

A deed of arrangement is void unless registered at 
the Board of Trade within seven clear days after the 
first execution thereof by the debtor or any creditor 
(Section 2 of the above Act). 

By the Deeds of Arrangement Act, 1914, Section 3 — 
A deed of arrangement shall be void unless, 
before or within twenty-one days after the 
registration thereof, or within such extended 
time as the High Court or the Court having 
jurisdiction in bankruptcy in the district in 
which the debtor resided or carried on business 
at the date of the execution of the deed may 
allow, it has received the assent of a majority 
in number and value of the creditors of the 
debtor (subsection (1)), 

The assent of a creditor shall be established 
by his executing the deed of arrangement or 
sending to the trustee his assent in writing 
attested by a witness (subsection (3)). 

The trustee shall file with the Board of 
Trade when the deed is registered, or in the 
case of a deed assented to after registration, 
within twenty-eight days after registration 
or such extended time as the Court may allow, 
a statutory declaration by the trustee that the 
requisite majority of the creditors have 
assented to the deed (subsection (4)). 

In calculating a majority of creditors for the 
purposes of this Section a creditor holding 
security upon the property of the debtor shall 
be reckoned as a creditor only in respect of 
the balance due to him after deducting the 
value of such security, and creditors whose 
debts amount to sums not exceeding ten 


pounds shall be reckoned in the majority in 
value but not in the majority in numbers (sub- 
section (5)). 

By Section 11 (1), it is enacted that the trustee under 
a deed of arrangement shall give security to the registrar 
of the bankruptcy Court, in a sum equal to the estimated 
assets available for distribution among the unsecured 
creditors, to administer the deed properly, unless a 
majority in number and value of the creditors dispense 
with his giving such security. 

“All moneys received by a trustee under a deed of 
arrangement shall be banked by him to an account to be 
opened in the name of the debtor’s estate.” (Section 
11 (4).) 

The deed, if an assignment, is an available act of 
bankruptcy; and if any dissentient creditor petitions 
within three months, or within one month under 
Section 24 (see Act of Bankruftcy) and bankruptcy 
follows, the trustee in bankruptcy can claim all moneys 
paid into the account referred to in Section 11 (4). 
During that period, therefore, cheques should not be 
drawn upon the account. As the section indicates, the 
account should be opened “in the name of the debtor’s 
estate.” 

The trustee shall at the expiration of every six months 
send to each creditor who assented to the deed of 
arrangement, a statement of the trustee’s accounts and 
of the proceedings under the deed. (Section 14.) 

If an overdraft is required on the personal liability of 
a trustee, a guarantee should be taken. 

As to the validity of certain payments to a person, 
who has committed an act of bankruptcy, or to his 
assignee, see Section 46, Bankruptcy Act, 1914, imder 
Acts of Bankruptcy. 

The register may be searched on payment of Is, Od. 
The registrar transmits a copy of each deed to the 
registrar of the County Court in the district of which the 
place of business or residence of the debtor is situate, 
and any person may search such registered copy on 
payment of a similar fee. (See Bankruptcy.) 

A deed of arrangement affecting land should be 
registered under the Land Charges Act, 1925. (See 
Land Charges.) 

If A.B. (who has executed a deed of arrangement 
and whose creditors have agreed that he may cany on 
the business) wishes to continue his banking account, 
it would be advisable to consult the trustee as to the 
exact position. If all the creditors of A. B. have agr^d 
to the arrangement the bank would be safe in continuing 
the account, but there is always the possibility that, 
unknown to the assenting creditors, there may be a 
creditor who has not agreed to the arran^ment, and 
this creditor may, if his debt amounts to £50 or over, 
take advantage of the act of bankruptcy during the 
available period to throw the estate into bankruptcy. 
In such an event the title of the trustee in bankrupt^ 
would relate back to the time of the first act of 
bankruptcy committed within three months preceding 
the date of the presentation of the bankruptcy petition. 
(See under Adjudication in Bankruptcy.) 
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DEED OF ASSIGNMENT. (See Assignment for 
Benefit of Creditors.) 

DEED OF GIFT, The conveyance of a property as a 
gift. 

In the case of a voluntary deed of gift, the deed is 
void against the Trustee in Bankruptcy if the settlor 
becomes bankrupt within two years from the date there- 
of, and if he becomes bankrupt within ten years, it is 
void, unless it can be proved that he was, at the time 
of making the gift, able to pay all his debts without the 
property comprised in the deed of gift. (But see under 
Settlements— -Settlor Bankrupt, as to taking such 
property as security. A purchaser for value includes 
mortgagee.) 

By Section 47 of the Finance Act, 1946, a disposition 
purporting to act as an immediate gift will not free 
the donor’s estate from liability for estate duty thereon, 
xmless made five years before his death (previously the 
time limit was three years). The consideration in a 
deed of gift may be “natural love and affection.” 

Where shares are transferred as a gift, the considera- 
tion is expressed as a nominal one, say, five or ten 
shillings. The stamp duty on gifts inter vivos is the 
same as on a conveyance or transfer on sale, with the 
substitution in each case of the value of the property 
conveyed or transferred for the amount or value of the 
consideration. See Sections 74, subsections (4), (5), and 
(6), Finance (1909-10) Act, 1910, under head Con- 
veyance. (See Gifts Inter Vivos.) 

DEED OF SETTLEMENT, The document which 
took the place of the memorandum and articles of 
association in old joint stock companies formed prior 
to the Companies Act of 1862. If the company with a 
deed of settlement has subsequently become registered 
under the Companies Act, that deed still continues, but 
by Section 395 of the Companies Act, 1948, “a company 
registered in pursuance of this part of this Act may by 
special resolution alter the form of its constitution by 
substituting a memorandum and articles for a deed of 
settlement.” The expression “deed of settlement” 
includes any contract of copartnery or other instrument 
constituting or regulating the company, not being an 
Act of Parliament, a Royal Charter, or Letters Patent. 
(See Lien, Settlement.) 

DEED POLL. A deed to which there is only one 
party or one set of parties. A deed poll was cut or 
polled straight at the edge. 

A deed poll commences; “Know all men by these 
presents,” etc., and the date appears at the end. In an 
indenture the date is at the beginning. For the most 
part it is used as evidencing a change in surname. 
Anyone can decide to change his surname with or 
without executing a deed poll, but the latter is better 
evidence and usually accepted without the inquiries 
which would be raised in its absence. (See Indenture.) 

DEFACED COINS. Gold, silver, or copper coin 
which is defaced by being stamped with any name or 
words thereon, whether such coin is or is not thereby 
diminished in weight, is not a legal tender (24 & 25 
Viet, c, 99, Section 7). (See Legal Tender.) 
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DEFACED NOTES. By the Currency and Bank 
Notes Act, 1928, if any person prints, or stamps, or 
by any like means impresses, on any Bank of England 
note any words, letters, or figures he shall, in respect of 
each offence, be liable to a penalty not exceeding one 
pound. (Section 12.) 

The Bank of England does not object, however, to the 
code stamp of a bank being impressed on the back of 
notes for £5, but it must not be placed on the face of the 
note. 

Section 12 does not affect the negotiability of any 
such defaced note. The only person who is liable to the 
penalty is the person who defaces the note. 

DEFEASANCE. (French defaire, to undo.) A 
document containing a condition upon the fulfilment 
of which the contract in the deed to which it refers is 
defeated or rendered void. The condition itself is also 
called a defeasance. The document of this nature with 
which a banker is most familiar is the qualifying agree- 
ment which is signed by a customer at the same time as 
he executes a transfer of stock or shares to the banker 
as security for an advance. The transfer is an absolute 
conveyance of the security into the banker’s name, but 
the agreement, or defeasance, operates to make the 
transfer subject to the customer’s right to have the 
security re-transferred upon the repayment of the 
advance. 

As to an absolute disposition of property in Scotland, 
qualified by a back-letter or back-bond, see Heritable 
Securities in Scottish Appendix. 

The Stamp Act, 1891, provides as follows — 
Defeasance. Instrument of defeasance of any con- 
veyance, transfer, disposition, assignation, or tack, 
apparently absolute, but intended only as a security 
for money or stock. 

See Mortgage, and Section 86. 

In respect of marketable securities under hand 
only, see Agreement, and Section 23. 
DEFENCE BONDS. A form of investment for the 
small saver, introduced during the last war as a form 
of security midway between Government marketable 
securities and Savings Certificates. Interest is paid 
without deduction of Income Tax, but such interest 
must be included in any return of income made to the 
Inland Revenue authorities. Six months’ notice of en- 
cashment is required. The maximum holdings are as 
follows — 

2i% Defence Bonds, 3% Defence Bonds and 
Defence Bonds (Conversion Issues), aggregated: 
£3,500 


3iX Defence Bonds (excluding the Conversion 

Issues): £2,000 

4% 

„ (excluding the Conversion 

Issues): £1,000 

„ 

„ (excluding the Conversion 

Issues): £1,000 

4i% „ 

„ (Second Issue): £5,000 

5% „ 

„ (excluding the Conversion 

Issues): £2,000 

5% „ 

„ (Second Issue): £5,000. 
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Full infonnation may be obtained in a pamphlet 
Information Relative to Defence Bonds, from the Post 
Office Savings Department, Lytham St. Annes, Lancs. 

DEFERRED ANNUITY. An annuity, or annual 
payment of a certain sum, which does not commence till 
after a specified time. For example, a person may at any 
time purchase, by either a single premium or a yearly 
premium, a deferred annuity as a provision for old age, 
the payments not to commence till he attains the age of, 
say, 55 or 60, or any age selected. 

DEFERRED BONDS. Bonds upon which the rate of 
interest gradually increases until a certain specified rate 
is reached, when they are changed into active bonds 
bearing a fixed rate of interest. 

DEFERRED INTEREST CERTIFICATE or DE- 
FERRED INTEREST WARRANT. The name of a 
document issued by a company for interest, payment of 
which has been postponed or deferred. 

In Attorney^General v. South Wales Electrical 
Power Distribution Co, and Another (1919), 36 T.L.R. 
126, where the company, instead of paying in cash the 
interest due on certain debenture stock, issued to the 
holders of such stock deferred warrants for the amount 
of the interest due, such warrants themselves carrying 
interest, it was held that the defendants had not by the 
issue of deferred warrants issued loan capital within 
Section 8 of Finance Act, 1899, and were not liable to 
an ad valorem duty under that Section. The issue of 
deferred warrants “was not capital at all, but afforded 
a mode of postponing payment of overdue interest in 
consideration of paying interest on the overdue interest.” 
(See Section 8 of the Act under Loan Capital.) 

DEFERRED POSTING. A mechanised system 
whereby all one day’s entries are posted in one compre- 
hensive alphabetical run on the following day, thus 
obtaining important advantages in speed and clearness 
of presentation in the accounts. By agreement between 
the clearing banks, impaids may be returned up to 
midday on the day following presentation provided 
that agreement to this course is secured from the 
presenting bank by telephone. 

DEFERRED SHARES, DEFERRED STOCK. 
Shares or stock which do not receive a dividend until 
the shares or stock which rank in front have been 
satisfied. The capital of a company may be divided 
into preference, ordinary, and deferred shares or stock, 
or the ordinary stock may (e.g. statutory companies 
which have special powers by Act to do so) be split up 
into preferred and deferred ordinary. The interest on 
founders’ shares is deferred to the claims of prior 
shar^!. 

DEHCIENCY ADVANCES. When the revenue 
balance in the Bank of England to the credit of the 
Government is insufficient for payment of the quarterly 
dividends, the deficiency is borrowed from the Bank, 
the advances being known as “deficiency advances.” 
These advances must be paid off before the end of the 
quarter, and the rate of interest charged is one-half of 
the Bank of England rate of discount, with a maximum 
of three per cent. “Deficiency advances” are to meet 


permanent charges. “Ways and means advances” (^.i?.) 
are to meet payments for the annual supply services. 

DEFICIENCY BILLS. A former method of borrow- 
ing from the Bank of England by the Treasury to meet 
permanent charges on the Consolidated Fund. This 
is now effected by “Deficiency Advances” iq,v,). 

DEFINITIVE BOND. Where bonds are to be issued, 
for example, in connection with a Government loan, a 
scrip or provisional certificate is issued on payment of 
the money due upon allotment. This certificate is 
held until all the instalments have been paid, when it is 
exchanged for the definitive bond; that is, the final 
bond with coupons attached. (See Scrip Certihcate.) 

DEFUNCT COMPANY. When the Registrar 
ascertains that a company has ceased to cany on busi- 
ness, or if he fails to receive any reply to his letters of 
inquiry addressed to the company, he may publish in the 
Gazette a notice that, at the expiration of three months 
from the date of the notice, the company’s name will, 
unless cause is shown to the contrary, be struck off 
the register, and the company will be dissolved. (Sec- 
tion 353, Companies Act, 1948.) (See Companies.) 

DEL CREDERE. A del credere commission is an 
extra commission paid by a principal to an agent when 
the agent guarantees the solvency of a customer to whom 
he has sold goods on credit. 

DELEGATION OF AUTHORITY. Where a person 
is acting under authority he cannot (unless his appoint- 
ment expressly permits it) delegate his authority; that is, 
he cannot appoint someone else to act for him. 

Where an account has been opened in the names of 
several trustees, the cheques should be signed by all the 
trustees, as they cannot, unless the instrument of trust 
specially gives the power, delegate their authority to 
one or more of their number. (See Trustee.) 

Trustees may derive their authority under a will, or a 
trust deed, and when any question of delegation arises, 
the banker should see that document and ascertain 
exactly what may or may not be done. If there is no 
permission given to delegate, then all must join in 
drawing cheques. 

Frequently in practice bankers permit delegation 
against a personal indemnity of the trustees, or, if it is 
desired to exercise greater care, from any beneficiaries 
of full age who are entitled to the residue of the trust 
on the death of the life tenant. Each instance has to be 
considered on its merits and the risk evaluated. This 
risk flows not only from fraudulent activities, but also 
from the more likely breaches of trust involved by the 
investment of trust assets in a way not permitted by the 
trust deed or by statute. (See Coneirmation of Bal- 
ance.) 

Under the Trustee Act, 1925, trustees, executors and 
administrators are given power to employ agents. By 
Section 23 (1), trustees or personal representatives may, 
instead of acting personally, employ and pay an agent, 
whether a solicitor, banker, stockbroker, or other 
person, to transact any business in the execution of the 
trust, or the administration of the testator’s or intestate’s 
estate, including the receipt and payment of money. 
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The words “employ and pay an agent” are inapplicable 
to trustees delegating any of their powers to one or more 
of themselves. 

By Section 25, a trustee intending to remain out of 
the United Kingdom for more than one month may, 
by power of attorney, delegate his powers to any other 
person except the only other trustee (unless a trust 
corporation). (See under Trustee.) 

It frequently happens that the trustees of a church, or 
chapel, or association, desire that cheques may be 
signed by only a few of their number, and in such cases 
the trust deed should be consulted. Where trustees 
are numerous, it seems reasonable that a few should act 
for the many, but a banker would, nevertheless, be 
liable if the few, acting on a mandate from the whole 
body, drew cheques and misappropriated the money, 
unless the trust deed sanctioned the delegation. 

An agent, or secretary, or treasurer, or manager, or 
other person deriving authority from a principal cannot 
delegate his authority unless there is an agreement 
express or implied to allow it. 

Where there are several executors, one may, in the 
absence of any instructions to the contrary, draw 
cheques upon the executors’ account, but it is desirable 
that a form of mandate is signed. (See Mandate.) 

DELEGATIONS. The name given by bankers on the 
Continent to documents in the form of a letter of 
credit, but which are intended to pass as bills of ex- 
change. In this country they are, for the purpose of 
stamp duty, treated as bills of exchange. 

DELIVERY OF BILL. “Delivery” means transfer 
of possession, actual or constructive, from one person 
to another (Section 2, Bills of Exchange Act, 1882). 

Section 21 of the same Act provides— 

“(1) Every contract on a bill, whether it be the 
drawer’s, the acceptor’s, or an indorser’s, is 
incomplete and revocable, until delivery of the 
instrument in order to give effect thereto. 

“Provided that where an acceptance is 
written on a bill, and the drawee gives notice 
to or according to the directions of the person 
entitled to the bill that he has accepted it, the 
acceptance then becomes complete and irrevo- 
cable. 

“(2) As between immediate parties, and as regards a 
remote party other than a holder in due course, 
the delivery— 

“(c) m order to be effectual must be made 
either by or under the authority of the 
party drawing, accepting, or indorsing, 
as the case may be: 

*Xb) may be shown to have been conditional 
or for a special purpose only, and not for 
the purpose of transferring the property 
in the bill, 

“But if the bill be in the hands of a holder in 
due course a valid delivery of the bill by all 
parties prior to him so as to make them liable 
to him is conclusively presumed. 

“(3) Where a bill is no longer in the possession of a 
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party who has signed it as drawer, acceptor, or 
indorser, a valid and unconditional delivery by 
him is presumed until the contrary is prov^.” 

Just as a deed is of no legal effect until it has been 
delivered, so, it is seen from the above Section, a bill 
of exchange is incomplete and revocable until delivery 
of the instrument, in order to give effect thereto. Where 
a cheque is stolen from, or lost by, the drawer before 
he has issued it, the thief or fibader of the cheque would 
have no claim against the drawer ; but if the cheque gets 
into the hands of an innocent holder for value, he would 
(according to the judgment in Ingham v. Primrose (1859), 
28 L.J., C.P. 294) have the right to enforce payment 
against the drawer. When this case was reviewed by 
Brett, L.J., in Baxendale v. Bennett (1878), 3 Q.B.D, 525, 
he said that he did not agree with it. 

In Baxendale v. Bennett (1878), 3 Q.B.D 525, where 
an acceptance in blank by the defendant had been 
stolen and a drawer’s name was filled in, an action 
was brought on it by the plaintiff as indorsee for value. 
It was held that the defendant was not liable on the bill, 
as he had not authorised anyone to fill in a drawer’s 
name and had not issued the acceptance. (See Stolen 
Bill, Stolen Cheque.) 

(See Bill of Exchange, Negotiation of Bill of 
Exchange, Issue of Bill, Transferor by Delivery.) 

DELIVERY OF CHEQUE. (See Delivery of Bill.) 

DELIVERY OF DEED. (See Deed.) 

DELIVERY ORDER. An order addressed to a 
railway oflSce, shipping company, dock company, or 
superintendent of warehouses, to deliver certain goods 
to the person named therein. Such orders are some- 
times sent to a bank from a correspondent to be handed 
over to the right party on payment of the sum named. 
In some cases a cash order is attached to the delivery 
order, and on payment of the cash order, the delivery 
order is given to the person entitled to it. 

The following is a form of letter from a bank sending 
a delivery order to another bank. 

Leeds 19 
The British Bank Limited, 
beg to enclose herewith Delivery 

order for parcels marked 

which please hand to Mr. 
on payment of £ 

Please retain the order till called for, and credit us 
with the proceeds. 

To the X & Y Bank Ltd., 

Carlisle. 

The following are copies of two delivery orders— 
King Street, 

Leeds 19 

To the Goods Agent, 

British Railways, 

Carlisle. 

Please deliver the parcels marked 
sent to my order to Mr. 
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No. 

Bonded Warehouses. 

19 . 

To the StxPBRiNTENDENT at H.M, Customs 
Warehouse No. 

Please deliver the undernoted 

to the order of 

or assigns by indorsement hereon on payment of rent | 
and charges from 
Mark 
No. 

Contents 

Entd. J. Jones Sl Coy, 

Unless the holder of a delivery order at once obtains 
delivery of the goods, or obtains in place of it a warrant 
or receipt from the warehouse-keeper, or gets his title 
to the goods registered in the books of the warehouse- 
keeper, the holder runs the risk of a second delivery 
order being acted upon. 

Where a delivery order was indorsed over to a bank 
as security, it was held (Imperial Bank v. London and 
St, Katharine's Dock Coy, (1877), 5 Ch.D. 195) that 
the bank were not the actual owners and had only a 
modified ownership in the goods. The bank could have 
sent a representative with the delivery order to the 
docks and obtained the goods, or a dock warrant in 
exchange for the order. The bank, however, merely 
lodged it at the company’s London office with a request 
for dock warrants to be made out as soon as possible. 
In the meantime a third party, without notice of the 
bank’s claim, had obtained a second delivery order, and 
had taken it direct to the docks office and obtained a 
dock warrant (that is, a receipt by the dock company 
stating that the goods were entered in his name in their 
books). It was held that “there is no delivery or con- 
structive possession until the delivery order gets down 
to the docks, and is recognised by an entry in the dock 
books.” 

When delivery orders are taken as security, the 
banker’s letter of lien (stamped 6d.) should be signed 
by the customer, and the bank should instruct the 
warehouse-keeper to store the goods in the bank’s name. 
In the event of the owner’s bankruptcy before the goods 
are registered in the bank’s name the property will vest 
in the trustee in bankruptcy. When a bank issues 
delivery orders to a customer against goods warehoused 
in the bank’s name the customer should undertake to 
pay the proceeds to the bank. The form to be used 
may be as follows — 

To The BarnsH Bank Ltd. 

We have received delivery order upon 
forex 

warehoused in your name, 

and held by you by way of pledge for 
No. for £ 

and which delivery order has been handed to us for the 
purpose of enabling us to complete the sale which we 
have contracted for on your behalf with 

and in consideration thereof we hereby undertake to 


pay to you the proceeds of the said Merchandise 
immediately and specifically as received, in accordance 
with the directions which we have already received 
from you to that effect. 

The said Merchandise is valued at £ 
and payment is due. 

Yours faithfully, 

(See Warehouse-keeper’s Certihcate, or Receipt. 

Section 5 of the Finance Act, 1905, enacts that the 
stamp duty on a delivery order charged by the Stamp 
Act, 1891, shall cease to be chargeable. (See Factors 
Act, Warrant for Goods.) 

DEMAND DRAFT. (See Banker’s Draft.) 

DEMISE. A word used to express the granting of 
a lease. (See Mortgage.) 

DEMONETISE. When a coin is oflScially withdrawn 
from circulation it is said to be demonetised. Pre- 
Victorian gold coins were demonetised when they were 
withdrawn from circulation under the Coinage Act of 
1889, and the Royal Proclamation of 1890. Such a 
demonetised coin is no longer legal tender. 

DENOTED. A deed is said to have been denoted 
when it is impressed with a denoting stamp. (See 
Denoting Stamps.) 

DENOTING STAMPS. The Stamp Act, 1891, 
Section 11, provides that— 

“Where the duty with which an instrument is charge- 
able depends in any manner upon the duty paid upon 
another instrument, the payment of the last-mentioned 
duty shall, upon application to the Commissioners 
and production of both the instruments, be denoted 
upon the first-mentioned instrument in such manner 
as the Commissioners think fit.” (See Mortgage.) 

The denoting stamp states the amount of the stamp 
which appears on the original or primary deed, 

A denoting stamp is not required on the counterpart 
of a lease. (See Section 72, Stamp Act, 1891, under 
Duplicate.) 

(See Section 42, Finance Act, 1920, under Convey- 
ance,) 

From 1st September, 1931, an instrument transferring 
land must bear a stamp denoting that it has been pro- 
duced to the Commissioners of Inland Revenue, See 
Section 28 of the Finance Act, 1931, under Title Deeds. 
(See Collateral Stamping,) 

DEPONENT. A person who makes an affidavit 
to any statement of fact, or who gives evidence upon 
oath. 

DEPOSIT ACCOUNTS. Accounts opened for the 
purpose of earning interest as opposed to current or 
drawing accounts opened for the purpose of being 
operated on by cheques. 

The issue of deposit receipts (q,v^ when a deposit 
account is opened or a witihidrawal made has been 
largely superseded by the use of deposit pass books, in 
which deposits and withdrawals are entered. 

In some banks deposit books are serially numbered 
and entered in a register on issue; the book must be 
produced on lodgments and withdrawals, the relative 
entry bearing the initials of the two officers concerned. 
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Special credit slips are used for payments-in and As to death and joint depositors see Death of 
special forms of receipt for withtowals, bearing, Customer and Joint Accounts. 
where the sum is £2 or over, a 2d. stamp, unless the DEPOSIT LEDGER. The ledger in which deposit 

transaction is a book entry in the shape of a transfer to accounts are kept irrespective of whether receipte or 

the customer’s current account. In some banks un- pass books are issued. (Sometimes a separate ledger is 
numbered deposit books are used, and their production kept for deposit receipts.) 

is not essential for deposits or withdrawals. This is the The ledger has colunms for the number of the receipt 
custom where the deposit accounts are frequently or deposit book and separate columns for entering 
worked, and the deposit books are used like current interest when calculated, showing the balance due 
account pass books or statements, being left at the bank where interest accrues instead of being applied to 
to be written up at intervals. Generally speaking the principal. 

drawing of cheques on deposit accounts is not permitted Interest on deposit in excess of £15 per annytri must 
except by special arrangements, but in the North of be declared by the bank to the Inland Revenue under 
England there is a certain type of deposit account which Section 29, Income Tax Act, 1952. 

approximates to a small current account on which not The balances of the deposit ledger are extracted 
more than six cheques in favour of third parties may periodically and agreed with the total of “Deposit 
be drawn each year. Accounts” in the impersonal or general ledger. 

The rate of interest allowed on deposits used to DEPOSIT OF MORTGAGE. (See Sub-Mortgage.) 

depend on the district concerned. In London, what is DEPOSIT OF TITLE DEEDS. (See Equitable 

known as the London Joint Stock Bank Deposit Rate Mortgage.) 

operated, being 2 per cent below Bank Rate. Outside DEPOSIT RECEIPT. A receipt given by a banker 
London, the normal deposit rate used to be a fixed one where moneys are lodged on deposit account and no 
of per cent. In times of high Bank Rate, the country pass book is issued. It will express the money to be 
depositor was at a disadvantage compared with the repayable at a certain number of days’ notice or at call, 
London depositor, but when Bank Rate got into the or at the end of a fixed period. The receipt must be 

region of 4 per cent, the advantage was with the country produced when a withdrawal is made, and if some but 

depositor. Since the low Bank Rate of 2 per cent, the not all of the deposit is withdrawn, the receipt is usually 
country rate has followed the London rate. cancelled and a fresh one issued: in some cases, how- 

The London Deposit Rate used to be known as the ever, the withdrawal is indorsed on the back of the 

“seven day rate” as it was applicable to deposits receipt. A form of receipt is printed on the back of the 
withdrawable at seven days’ notice. The call rate was ^ receipt in respect of withdrawals and must be signed by 
per cent less and applied to money withdrawable on the depositor. It will require a 2d. stamp if for £2 or 

demand. Deposits getting more than London Deposit over. The deposit receipt itself issued by the bank is 

Rate were usually at ten or fourteen days’ notice. In exempt from stamp duty by the Stamp Act, 1891. (See 

the country, except where special bargains were made for Receipt.) 

large sums, deposits for the most part were at call. Deposit receipts are not transferable and are usually 
unless taken by way of deposit receipt. so marked; neither are they negotiable. But the debt 

The rate of interest prevailing at any time is now represented thereby is capable of assignment and a 

uniform throughout the country and deposit balances banker would have to pay the assignee on being given 
are subject to a minimum period of notice of seven notice of assignment. Where a deposit receipt is lost, 
days. a new one is issued against the completion of an 

Fixed deposits are sometimes arranged for a fixed indemnity, although it would appear that a banker is 
sum for a &.ed time at a fixed rate. Usually interest is not entitled to this, as the document is not a negotiable 
calculated at half-yearly intervals. Practice differs as to instrument. 

whether it is on a simple or compound basis. In some DEPRECIATED CURRENCY. If a sovereign, or 
cases it is shown in the interest column of the deposit other coin, does not contain the weight of metal, as 

ledger as a balance until the depositor withdraws it. prescribed by law, it is said to be “depreciated.” 

This is invariably the case with deposit receipts. In If a bank note passes current for less than the amount 

other cases it is applied to principal each interest of the note, the note is said to be “depreciated.” (See 
period. Frequently depositorswithcurrentaccountshave Coinage and Devaluation.) 

the interest transferred to the current account when DEPRECIATION, “The term employed by account- 
due, ants to indicate the gradual and inherent diminution 

Interest is not usually allowed on deposits made for both in the value and the usefulness of those assets 

less than a month. Where deposits are taken subject which by reason of their nature and uses cannot endure 

to notice, and a withdrawal is requested on demand, for ever” (Cropper, Book-keeping and Accounts^ 15th 

it is usual to deduct interest for the number of days’ Edition). 

notice in question. (See Call Rate, Deposit Receipt, Depreciation arises not only by reason of assets 
Fixed Deposit, Interest on Deposits.) becoming outworn, but also on account of obsolescence. 

As to attachment by garnishee proceedings, see Usually depreciation is effected by writing off each 
Gabnisbee C^er. year a fibsed percentage of the original cost to the debit 
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of profit and loss account. Alternatively, a fixed per- 
centage of the balance of the asset account each year is 
written off. 

With regard to general machinery, it is said that a 
7J pr cent rate should be sufficient to provide for 
ordinary wear and tear, or 10 per cent if the conditions 
of working are unusually trying; in the case of freehold 
buildings, apart from the land, from 1 to 2 per cent, 
boilers 10 per cent, and shafting 5 per cent. 

Sometimes a policy of assurance is taken out to 
secure repayment, at a date when the asset’s usefulness 
is finished, of the original cost of such asset. Wasting 
leases are usually safeguarded by this method. 

Depreciation allowances against tax are available to 
industry. Broadly speaking, the entire cost of plant 
and machinery can be written off in seven years. In the 
spring of 1963 the Chancellor announced the introduc- 
tion of a system of special tax allowances for plant 
installed in areas of high tmemployment. This system, 
known as “free depreciation” would allow industrialists 
in certain defined areas to write off their capital equip- 
ment at any rate they chose. 

DESTROYED BANK NOTE. Where notes have 
been partly or wholly destroyed, their value can be 
recovered from the baific which issued them, provided 
that full particulars, including the numbers, are supplied, 
and that the bank is otherwise satisfied. The bank will 
require a sufficient indemnity to be given before paying 
notes which are stated to have been destroyed. See the 
law cases under Bank of England Notes. (See Lost 
Bank Note, Mutilated Notes.) 

DETAILED STATEMENT. A machined statement 
giving typed details of the customer’s cheques and 
credit vouchers, i.e. payees’ names for cheques and a 
description of the source of each credit. Such state- 
ments are being replaced, in preparation for electronic 
accounting, by statements which show only the last 
three numbers of paid cheques and symbols for the 
origin of credit entries. 

DEVALUATION. The reduction of the official par 
value (usually expressed in terms of weight of gold) 
of the legal unit of the currency. Members of the 
International Monetaiy Fund {q.v,) may not change the 
par values of their currencies except as provided by its 
Rules. On 18th September, 1949, the pound sterling 
was devalued, the par value being reduced from 3*58134 
grams of fine gold (403 U.S. cents) to 2*48828 grams of 
fine gold (280 U.S. cents). 

France devalued the franc in December, 1958, from 
1,382 = £1 to 1,176 — £1, the new franc (the equivalent 
of 100 old ones) being known as the “heavy franc.” 

Formerly, when gold coins were employed as cur- 
rency, devaluation would have involved a reduction in 
the gold (or other precious metal) content of the coinage ; 
but this question does not arise today, 

DEVISEE. The person to whom “real” property is 
left, or devised, in a will, is called the devisee. The 
person who takes all the real property remaming after 
the devisees have received their shares is called the 
residuary devisee. 


[DIR 

The general rule with specific devises and bequests of 
property is that the beneficiary takes the gift in the 
condition in which it is found at the date of death and 
subject to all liabilities. So, with a specific devise of a 
house, the devisee — unless he is prepared to disclaim 
any benefit— must take the property in its then state of 
repair and subject to any covenants and other liabilities 
attaching to it. It is a principle of long standing, how- 
ever, that if the testator has entered into a contract 
for work to be carried out to the property before his 
death, but dies before the work is completed, a specific 
devisee of the property by his will is entitled to have the 
work carried out at the expense of the estate {Holt v. 
Holty 1694). The deceased must, however, have actually 
entered into a contract if the devisee is to benefit {re 
Day's Will Trusts, Lloyds Bank Limited v. Shape & 
others, [1962J 3 All E.R. 699). (See Legatee, Real 
Estate.) 

DIFFERENCES. The sums paid or received by a 
speculator in stocks and shares when a transaction is 
carried, or continued, from one account to another. 
If a speculator bought £1,000 worth of stock at £100 
and the price fell so that the making-up price was fixed 
at 99, he would, on the transaction being continued, 
pay the difference of £10 to his broker, but if, on the 
other hand, the making-up price was fixed at £101 he 
would receive the difference of £10 from the broker. 
(See Stock Exchange.) 

DIMINUTION IN VALUE. If a certain quantity of 
gold will purchase so much silver, then if the supply of 
silver increases so that the same gold will purchase more 
silver, the silver has suffered a “diminution in value,” or 
in other words has depreciated. (See Money.) 

DIRECTOR OF PUBLIC PROSECUTIONS. 
Where as a result of a report from a Board of Trade 
insj^tor or a liquidator, the Director of Public Prose- 
cutions institutes proceedings against the officers of a 
company, he can require the company’s banker 
to give information concerning the company’s 
account. (Companies Act, 1948, Sections 169 (2) and 
334 (5).) 

DIRECTORS. Members of a joint stock company 
appointed to conduct its affairs. They may be appointed 
in the first instance by name in the articles, or more 
usually by the signatories to the memorandum in 
accordance with express power given therein. Subse- 
quently they are usually appointed by the shareholders in 
general meeting. A person is not capable of being 
appointed a director of a company by the articles, and 
cannot be named as a director or proposed director in 
any prospectus or statement in lieu of prospectus, 
unless before the registration of the articles or the 
publication of the prospectus or filing of the statement 
in lieu of prospectus he has signed and filed with the 
Registrar of Companies a consent in writing to act as 
such director and either signed the memorandum for 
a number of shares not less than his qualification (if 
any), or signed and filed with the Registrar a contract 
to pay for his qualification shares (if any), or taken 
and paid or agreed to pay for such qualification shares, 
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or sent to the Registrar a statutory declaration that 
such shares are registered in his name. (Companies 
Act, 1948, Section 181.) 

The powers of directors are limited to the provisions 
of the memorandum and articles of association of the 
company. 

Directors have been called trustees for the company, 
but in Smith v. Anderson (1880), 15 Ch.D. 247, Lord 
Justice James said: “A trustee is a man who is the 
owner of the property, and deals with it as a principal, 
as owner, and as master, subject only to an equitable 
obligation to account to some persons to whom he 
stands in the relation of trustee, and who are his cestuis 
que trustent. The same individual may fill the office of 
director and also be a trustee having property, but that 
is a rare, exceptional, and casual circumstance. The 
office of director is that of a paid servant of the com- 
pany. A director never enters into a contract for him- 
self, but he enters into contracts for his principal, that is, 
for the company of whom he is a director, and for whom 
he is acting. He cannot sue on such contracts, nor be 
sued on them, unless he exceeds his authority.” 

Jessel, M.R., said (in In re Forest of Dean Coal 
Company (1879), 10 Ch.D. 450): “Directors have 
sometimes been called trustees or commercial trustees, 
and sometimes they have been called managing partners; 
it does not matter much what you call them, so long as 
you understand what their true position is, which is that 
they are really commercial men managing a trading 
concern for the benefit of themselves and of all the 
other shareholders in it. They are bound, no doubt, 
to use reasonable diligence having regard to their 
position, though probably an ordinary director, who 
only attends at the board occasionally, cannot be 
expected to devote as much time and attention to the 
business as the sole managing partner of an ordinary 
partnership, but they are bound to use fair and reason- 
able diligence in the management of their company’s 
affairs, and to act honestly. But where without fraud 
and without dishonesty they have omitted to get in a 
debt to the company but not suing within time, or 
because the man was solvent at one moment and became 
insolvent at another, I am of opinion that it by no means 
follows as a matter of course, as it might in the case of 
ordinary trustees of trust funds or of a trust debt, that 
they are to be made liable.” 

In Re Brazilian Rubber Plantations Co.Xr<f.(1910), 103 
L.T. 697, it was held that “A director’s duty requires 
him to act with such care as is reasonably to be expected 
from him, having regard to his knowledge and experi- 
ence. He is not bound to bring any special qualification 
to his office, but if he is acquaint^ with the particular 
business carried on by the company, he must give the 
company the advantage of his knowledge when trans- 
acting the company’s business. He is not bound to take 
any definite part in the conduct of the company’s 
business, but so far as he does undertake it he must use 
reasonable care in its dispatch. Such reasonable care 
must be measured by the care an ordinary man might 
be expected to take in the same circumstances on his 
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own behalf. He is not responsible for errors of iud?- 
ment.” ^ 

See the case of Dey v. PulUnger Engineering Co. Ltd. 
under Compames. ** 

The number of shares which a director must hold in 
the company to qualify him for the post of director, 
depends upon the terms of the articles of association! 
The Companies Act, 1948, does not provide for any 
special qualification. ^ 

Table A, Article 77, provides that in default of a 
qualification being fixed by the company in general 
meeting, none shall be required. 

A requisite for an official quotation on the London 
Stock Exchange is a share qualification of directors. 

It shall be the duty of every director who is by the 
regulations of the company required to hold a specified 
share qualification, and who is not already qualified, to 
obtain his qualification within two months after his 
appointment or such shorter time as may be fixed by the 
regulations of the company. The office of director 
shall be vacated if he does not obtain his qualification 
within that time, or if after the expiration of such period 
he ceases at any time to hold his qualification. (Section 
182.) 

Every company must keep a register of the names, 
any former Christian name or surname, nationality, 
addresses, and occupations of its directors and secre- 
taries, and furnish a copy thereof to the registrar of 
companies and notify any changes. (Section 200.) (See 
Register of Directors.) 

In a limited company the liability of the directors may, 
if so provided by die memorandum, be xmlimited (Sec- 
tion 202). 

A limited company, if so authorised by its articles, 
may, by special resolution, alter its memorandum so 
as to render unlimited the liability of its directors or 
managers (Section 203). 

The balance sheet of a company must be signed by 
two directors, or if there is only one director, by that 
director (Section 155). In the case of a banking com- 
pany registered after 15th August, 1879, the balance 
sheet must be signed by at least three directors (Section 
155). 

The following are a few of the rules where Table A of 
the 1948 Act applies: The directors may appoint one 
of their number to be managing director at such remu- 
neration as they think fit and he shall not, while holding 
that office, be subject to retirement by rotation (Article 
107). 

The amount borrowed by the directors for the pur- 
poses of the company (otherwise than by the issue of 
share capital) shall not at any time exceed the issued 
share capital without the sanction of the company in 
general meeting, apart from temporary loans obtained 
from the company’s bankers. No lender or other 
person dealing with the company shall be concerned to 
see or inquire whether this limit is observed (Article 79). 

Every director present at a meeting or committee of 
directors shall sign his name in a book kept for that 
purpose (Article 86). 
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Every year at the annual general meeting one-third 
of the directors for the time being, or if their number is 
not three or a multiple of three, then the number 
nearest to one-third, shall retire from office. The direc- 
tors to retire shall be those who have been longest in 
office since their last election. A retiring director shall 
be eligible for re-election. (Articles 89, 90, 91.) 

A minute book of all proceedings of directors must be 
kept. (See Minute Bcx)k.) 

Any casual vacancy may be filled up by the directors. 
(See Companies, Minute Book.) 

The annual returns of a company must include the 
name, address, nationality, occupation, age, and 
particulars of other directorships of each director. (See 
Sixth Schedule, Part II, Companies Act, 1948.) 

Every company registered on or after 1st November, 
1929 (other than a private company) shall have at least 
two directors, and eveiy company registered before that 
date (other than a private company) and every private 
company shall have a director. (Section 176.) 

Every company shall have a secretary and a sole 
director shall not also be secretary. (Section 177.) 

The acts of a director or manager shall be valid not- 
withstanding any defect that may afterwards be dis- 
covered in his appointment or qualifications. (Section 
180.)^ 

This was held in Morris v. Kanssen, [1946] A.C. 459, 
not to cover a case where there has been a total absence 
of appointment or a fraudulent usurpation of authority. 

In Freeman & Lockyer v. Buckkurst Park Properties 
{Mangol) Ltd., [1964] 2 W.L.R. 618, a case concerning 
the ostensible authority of directors, Diplock, L.J., 
stated, in what is likely to be a classic judgment, that 
for a party to enforce a contract against a company 
entered into on its behalf by an agent having no actual 
authority, it must be established — 

(n) that a representation that the agent had authority 
to enter on behalf of the company into a 
contract of the kind sought to be enforced was 
made to the contractor; 

{b) that such representation was made by a person or 
persons who had “actual” authority to manage 
the business of the company either generally 
or in respect of those matters to which the 
contract relates; 

(c) that he (the contractor) was induced by such 
representation to enter into the contract, that 
is, that he in fact relied upon it; 

{d) that under its memorandum or articles of associa- 
tion the company was not deprived of the 
capacity either to enter into a contract of the 
kind sought to be enforced or to delegate 
authority to enter into a contract of that find 
to the agent. 

Section 190 prohibits the making of loans by a 
company to a director or to a director of its holding 
company. Likewise the giving of a guarantee by a 
company to secure advances by other people to such 
parties is prohibited. 

This provision does not apply to an exempt private 
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company or to a subsidiary company whose director 
is in holding company. The Section also does not apply 
where the loan or guarantee is for the purpose of 
enabling the director to meet expenditure incurred 
for the purposes of the company or for the purpose of 
enabling him properly to perform his duties as an officer 
of the company. Even so, unless the prior approval of 
the company in general meeting is given, or failing this, 
is not given before the next following annual general 
meeting, the loan must be repaid or the guarantee 
terminated within six months. Likewise companies 
are exempt from the provisions of Section 190 where 
their ordinary business includes the making of advances 
or the giving of guarantees. 

By Section 185 of the Companies Act, 1948, no 
person can be appointed a director of a company if he 
has attained the age of 70. A director automatically 
relinquishes his office at the conclusion of the annual 
general meeting next after he attains the age of 70. 
These prohibitions do not apply to directors appointed 
or approved by the company in general meeting and 
are, moreover, subject to what the company’s articles 
prescribe. The Section also does not apply to a private 
company. 

By Section 184, a director may be removed from 
office by ordinary resolution of the company before the 
expiration of his period of office and notwithstanding 
anything in its articles or any service agreement. 
Special notice must be given of the resolution to be 
moved for such purpose. 

A director who is, in any way, whether directly or 
indirectly, interested in a contract with the company 
shall declme the nature of his interest at a meeting of the 
directors. Nothing shall be taken to prejudice the opera- 
tion of any rule of law restricting directors of a company 
from having any interest in contracts with the company. 
(See Section 199.) 

Some articles provide that no director shall vote on 
any contract in which he is interested. Hence where a 
guarantee of directors is held for a company’s account, 
care must be exercised if any of the company’s assets 
are subsequently charged, for such additional security 
lessens the directors’ guarantee liability, and to this 
extent they are personally interested in the charging of 
the assets. Hence unless the company’s articles provide 
that the directors may vote on contracts in which they 
are personally interested, there is a danger that the 
charge will be held to be invalid. (Victors Ltd. (in 
liquidation^ v. Lingard, [1927] 1 Ch. 323.) 

An undischarged bankrupt must not act as director, 
or take any part in the management of any company 
except with the leave of the Court by which he was 
adjudged bankrupt. (Section 187.) 

DISABLED BOND. (See under Stock Exchange.) 

DISCHARGE OF BANKRUPT. The regulations 
regarding the discharge of a bankrupt are contain 
in Section 26 of the Bankruptcy Act, 1914 (as amend 
by the Bankruptcy (Amendment) Act, 1926) — 

“(1) A bankrupt may, at any time after bei 
adjudged bankrupt, apply to the Court foi * 


213 



DIS3 


DICTIONARY OF BANKING 


[DIS 


order of discharge, and the Court shall appoint 
a day for hearing the application, but the 
application shall not be heard until the public 
examination of the bankrupt is concluded. 
The application shall, except when the Court 
in accordance with rules under this Act other- 
wise directs, be heard in open Court. 

“(2) On the hearing of the application the Court 
shall take into consideration a report of the 
official receiver as to the bankrupt’s conduct 
and affairs (including a report as to the bank- 
rupt’s conduct during the proceedings under 
his bankruptcy), and may either grant or 
refuse an absolute order of discharge, or 
suspend the operation of the order for a 
specified time, or grant an order of discharge 
subject to any conditions with respect to 
any earnings or income which may after- 
wards become due to the bankrupt, or with 
respect to his after-acquired property: Pro- 
vided that where the bankrupt has committed 
any misdemeanour under this Act or any 
enactment repealed by this Act, or any other 
misdemeanour connected with his banliuptcy, 
or any felony connected with his bankruptcy, 
or where in any case any of the facts hereinafter 
mentioned are proved, the Court shall either — 
*‘(i) refuse the discharge; or 
“(ii) suspend the discharge for such period 
as the court thinks proper; or 
“(iii) suspend the discharge until a dividend 
of not less than ten shUlings in the pound 
has been paid to the creditors; or 
“(iv) require the bankrupt as a condition 
of his discharge to consent to judgment 
being entered against him by the official 
receiver or trustee for any balance or 
part of any balance of the debts provable 
under the bankruptcy which is not 
satisfied at the date of the discharge, 
such balance or part of any balance of 
the debts to be paid out of the future 
earnings or after acquired property of 
the bankrupt in such manner and subject 
to such conditions as the Court may 
direct, but execution shall not be issued 
on the judgment witibiout leave of the 
Court, which leave may be given on 
proof that the bankrupt has since his dis- 
charge acquired property or income 
available towards payment of his debts: 
“Provided that, if at any time after the 
expiration of two years from the date of an 
order made under this Section the bankrupt 
satisfies the Court that there is no reasonable 
probability of his being in a position to comply 
with the terms of such order, the Court may 
modify the terms of the order, or of any sub- 
stitute order, in such manner and upon such 
conditions as it may think fit. 


“(3) The facts hereinbefore referred to are— 

“(a) That the bankrupt’s assets are not of a 
value equal to ten shillings in the pound 
on the amount of his unsecured liabMes, 
unless he satisfies the Court that the fact 
that the assets are not of a value equal to 
ten shillings in the pound on the amount 
of his unsecured liabilities has arisen 
from circumstances for which he cannot 
justly be held responsible: 

“(6) That the bankrupt has omitted to keep 
such books of account as are usual and 
proper in the business carried on by him 
and as sufficiently disclose his business 
transactions and financial position with- 
in the three years immediately preceding 
his bankruptcy: 

“(c) That the bankrupt has continued to 
trade after knowing himself to be 
insolvent: 

“(<f) That the bankrupt has contracted any 
debt provable in the bankruptcy without 
having at the time of contracting it any 
reasonable or probable ground of 
expectation (proof whereof shall lie 
on him) of being able to pay it: 

“(c) That the bankrupt has failed to account 
satisfactorily for any loss of assets or 
for any deficiency of assets to meet his 
liabilities: 

“(/) That the bankrupt has brought on, or 
contributed to, his bankruptcy by rash 
and hazardous speculations, or by 
unjustifiable extravagance in living, or 
by gambling, or by culpable neglect of 
his business affairs : 

“(^) That the bankrupt has put any of his 
creditors to unnecessary expense by a 
frivolous or vexatious defence to any 
action properly brought against him: 

“(^) That the bankrupt has brought on or 
contributed to his bankruptcy by incur- 
ring unjustifiable expense in bringing 
any frivolous or vexatious action: 

“(0 That the bankrupt has, within three 
months preceding the date of the receiv- 
ing order, when unable to pay his debts 
as they become due given an undue 
preference to any of his creditors: 

“(j) That the bankrupt has within three 
months preceding the date of the receiv- 
ing order, incurred liabilities with a 
view of making his assets equal to ten 
shillings in the pound on the amount of 
his unsecured liabilities: 

“(/:) That the bankrupt has, on any pre- 
vious occasion, been adjudged bank- 
rupt, or made a composition or arrange- 
ment with his creditors: 

“(/) That the bankrupt has been guilty 
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of any fraud or fraudulent breach of interest for a loan of £950, when granted by discounting 
trust. a bill, as he does upon an ordinary loan of £1,000; and 

“(5) For the purposes of this Section a bankrupt’s his profit is therefore more than 5 per cent, in fact about 
assets shall be deemed of a value equal to ten 5A per cent, and besides he has the use of his profit 

shillings in the pound on the amount of his (£50) for the twelve months. 

unsecured liabilities when the Court is satisfied The following table shows the difference in profit per 
that the property of the bankrupt has realised, cent per annum between lending money by way of 
or is likely to realise, or with due care in reali- interest and by way of discount — 
sation might have realised, an amount equal 
to ten shillings in the pound on his unsecured 
liabilities, and a report by the official receiver 
or the trustee shall be prima facie evidence of 
the amount of such liabilities.” 

A discharged bankrupt shall, notwithstanding his 
dischar^, give such assistance as the trustee may 
require in the realisation of such of his property as is 
vested in the trustee, and if he fails to do so the Court 
may, if it thinks fit, revoke discharge. (Subsection (9).) 

(See Bankrupt Person, Bankruptcy.) 

DISCHARGED BILL. A bill of exchange is dis- 
charged when payment is made in due course by or on 
behalf of the drawee or acceptor. (Bills of Exchange 
Act, 1882, Section 59 (I).) Where the acceptor of a From this table it is seen that if a sum of £100 is lent 
bill is or becomes the holder of it at or after its maturity, at 20 per cent the lender would receive £100 at the end 

it is discharged. (Section 61.) Where the holder of a of a year plus £20 for interest, that is a profit of 20 per 

bill at or after maturity absolutely and unconditionally cent; but if he discounted a bill for £1(X) at the rate of 
renounces his rights against the acceptor, the bill is dis- 20 per cent he would advance only £80 and at the year 

charged. (Section 62.) end he would receive payment of £100, that is he would 

^ Where a bill is intentionally cancelled by the holder or receive £20 for a loan of £80, or a profit of 25 per cent, 
his agent, the bill is discharged. (See Section 63, Bills of The rate at which a bill is discounted is partly de- 

Exchange Act 1882, under Cancellation of Bill of pendent upon the Bank of England Rate, the length 

Exchange. See other Sections under Payment of Bill.) of time which will elapse before the bill matures, and the 

When a banker has paid his customer’s acceptance quality of the bill. If there is any doubt as to payment of 

he cancels the acceptor’s signature in the same way as the bill at maturity, the risk is taken into account by 

he would cancel the drawer’s signature on a cheque, charging a higher rate than in the case of a bill which 

(See Payment of Bill.) may be regarded as practically certain to be paid when 

DISCLAIMER. A renunciation. An example of a due. 
disclaimer is found in connection with bankruptcy A banker’s discount is different from a true discount, 
proceedings. By Section 54 of the Bankruptcy Act, A banker’s discount is not really interest upon the 
1914, a trustee may disclaim any portion of the bank- actual amount advanced, but interest upon the amount 
rapt’s land of any tenure which is burdened with onerous that is to be repaid. True discount is ascertained, e.g. 
covenants, or any shares or stock in companies, or by finding what amount at 5 per cent will produce £100 
unprofitable contracts, etc. (See under Conveyance.) in twelve months’ time. £1 at 5 per cent will be £1 Is. 

The term may be applied to other matters where a at the end of a year, and if £1 Is. is the value of £1, 

renunciation or repudiation is desired. it is found by proportion that £100 is the value at the 

DISCOUNT. The amount of deduction which is end of the twelve months of £95 4s. 9Jd. The true 
allowed for immediate payment of a debt which is not discount is therefore £4 15s. 2Jd. (that is, 5 per cent on 
yet due. From a banker’s point of view, the usual way £95 4s. 9id.), whilst the banker’s discount is £5 (equal, 
to regard discount is to look upon it practically as as shown above, to a rate of, say, 5A per cent). (See 
interest charged for a loan of the amount imtil the biE is also Cash Discount, Trade Discount.) 
due. One difference between interest for a loan and DISCOUNT, AT A. When the market value of bonds, 

discount on a bill is that interest is payable, in the stocks, or shares is less than the nominal value, they 
ordinary way, half-yearly, whereas discount is paid at are said to be at a discount. Where the market value 
the time the bill is discounted, e.g, if a loan of £1,000 is is greater, they are at a premium. A share of £1, fully 
granted on 1st January at 5 per cent interest, the paid, which is selling at 19s. 6d., is an example of an 
interest due at 31st December will be £50; but if a bfll investment which is at a discount, or 6d. below par 
for £1,000 is discounted on Ist January at the same rate or face value of fully-paid securities. (See Par.) 
for twelve months the banker only pays over £950, the As to a company’s power to issue shares at a discount, 
£50 being credited at once to his discount account, so see under Share Capital. 
that the banker practicaEy obtains the same amount of DISCOUNT HOUSES, (See Bill Brokers.) 
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Discount 

Interest 

Discount 

1 

1-010101 

20 

25-000000 

2 

2-040816 

30 

42-857142 

3 

3-092783 

40 

66*666666 

4 

4-166666 

50 

100-000000 

5 

5-263157 

60 

150-000000 

6 

6-382968 

70 

233-000000 

7 

7-526881 

80 

400-000000 

8 

8*695652 

90 

900-000000 

9 

9-890109 

100 

Infinite. 

10 

U-lllUl 
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DISCOUNT LEDGER. In the discount ledger an 
account is opened in the name of each customer for 
whom bills are discounted, and a note is made in the 
heading of the amount fixed as the discount limit. Each 
bill, as discounted, is entered in the correct accoimt 
with the date when it is discounted. The acceptor’s 
name is noted and the date when the bill is due; also 
the number on the biU which refers to the entry in the 
bill register is usually added. The amounts are entered 
in a column headed “acceptances,” and when any bills 
mature the amounts are entered in a column headed 
“matured acceptances” and the balance is shown in the 
balance column. 

When the balances of the discount ledger are extracted 
the total should a^ee with the balance of “Bills Dis- 
counted” account in the impersonal or general ledger. 

When a bill is dishonoured, a note of the fact is 
usually made in red ink against the entry in the discount 
ledger. 

The discount ledger may also show the liability of 
each person as acceptor or indorser on bills discounted 
for other customers. 

DISCOUNT REGISTER. The same as bill register 

(^. 0 .). 

DISCOUNTING A BILL. When a banker discounts 
a bill, he buys it outright for a sum less than its face 
value, the difference comprising discount based on the 
unexpired term of the bill. Sometimes the face value 
of the bill is credited to the customer’s account and a 
debit charged to the account by way of discount; in 
other cases the net amoimt of the bill is credited to the 
account. The transaction is practically an advance on 
the security of the bill, the discount being, in effect, the 
interest charged for the loan until the maturity of the 
bill. 

When trade bills are brought to a banker to be 
discounted, there are many points which require to be 
carefully observed in order that a banker may avoid 
having his case filled with bills which are unmarketable, 
or bills which may eventually produce endless trouble 
and probably disaster. 

If a bill drawn by Jones on Brown is brought to be 
discounted, a banker will consider the position of the 
acceptor Brown. If Brown’s account is at another bank, 
what sort of a banker’s opinion is held regarding him, 
is the opinion a recent one, and how many other bills 
accepted by Brown are in the bill case? Have any of 
Brown’s acceptances ever been dishonoured? If Jones 
is the person who wants the bill discounted, the banker 
will note the total amount of bills already discounted 
for him and the quality of them. A certain number of 
the bills may be dishonoured at maturity, and the 
question arises, will Jones’s account admit of the bills 
on which there is a risk, being debited to it, if they are 
returned unpaid? It is also necessary for the banker 
to remember that he may hold in his case bills accepted 
by Jones which he has discounted for other customers. 

If the parties to the bill are quite satisfactory, other 
pointe will arise in the banker’s mind. Is the bill a 
genuine trade bill, that is, a bill accepted by Brown 
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because he has received value for it from Jones, or has 
Brown accepted it merely for the accommodation of 
Jones, on the understanding that Jones himself must 
meet it at maturity? The barker may be informed that 
it is an accommodation bill when it is offered to him 
or he may be left to find out that fact for himself, A 
scrutiny of Jones’s account may show, perhaps, that a 
bill for practically the same amount appears regularly 
every three or six months, suggesting that it is the same 
bill which is being renewed time after time. Is there 
any cross drawing between Brown and Jones, that is 
does Brown accept bills for Jones and Jones accept 
them for Brown? Is the business between the two 
parties such as would justify Jones drawing on Brown? 
If Jones is an iron merchant, for example, and Brown 
a grocer, it is not very likely that the bill would arise 
out of the ordinary course of business between an iron 
merchant and a grocer, and the banker is put on iuquiiy. 

In the words of George Rae, in his Country Banker, 
“It is not the province of banking to discount bills, the 
proceeds of which are to provide the acceptors with 
fixed capital. A man may properly be drawn upon against 
goods, produce, or commodities which he is turning 
over in his business from day to day; but not against 
his buildings or machinery. These are not floating 
capital.” Again: “A shipowner, or ship’s husband, may 
properly be drawn upon for sails, or cordage, or stores 
supplied to ships, because there is a tangible fund in 
his incomdng freights to meet this class of marine paper; 
but when he accepts against the hull of a ship, he passes 
the recognised limits of negotiable value, and his paper 
becomes discredited in die estimation of the biU 
market.” 

A bill which is payable to John Brown only should 
not be discounted, as the bill is not a negotiable instru- 
ment, and the banker could not, if necessary, sue 
upon it. 

A banker who discounts a bill is a “holder for value” 
(q,v,) and at maturity he obtains the full proceeds. The 
banker has no lien on the customer’s credit balance for 
the contingent liability on any maturing bills except 
by agreement. (See Lien.) But where a customer is 
bankrupt, the banker may set-off a credit balance 
against the contingent liability, by virtue of Section 31, 
Bankruptcy Act, 1914. (See that Section under Set- 
off.) This right of set-off against the contingent 
liability applies in the winding up of a company, but 
not in the case of the appointment of a receiver. (See 
Receiver, Winding Up.) 

The person for whom a bill is discounted must 
indorse it, as by indorsement he becomes one of the 
parties to the bill and liable thereon if the acceptor 
fails to pay it. If not indorsed or drawn by him, he is 
not liable on the bill, xmless the bill proves to be a 
forgery, though he may become liable to the banker by 
custom or special agreement. (See Dishonour of Bill 
OF Exchange, Transferor by Delivery.) 

When an advance is made upon the deposit of a bill 
as security, the banker is a “holder for value” only to 
the extent of the sum he has lent upon it. 
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The discounter of a bill may, if he wish, re-discount 
it. Bill brokers frequently rediscount bills with bankers, 
and instead of indorsing each bill they usually give a 
guarantee to cover all the bills rediscounted, for 
examj)Ie, *‘In consideration of your discounting for us 
any bills you may approve and think fit from time to 
time, we hereby guarantee the due payment of them as 
they respectively fall due.” An agreement in this form 
was held (in ex parte Bishop (1880), 15 Ch.D. 400) to 
be equal to an indorsement of each bill by the brokers. 

In the money market, Treasury Bills iq,v,) and bills 
or drafts which bear the names of houses of the highest 
standing, are classed as first-class bills, or first-class 
paper. Where the names are not so well known, or 
financially strong, the bills are called second or third 
class paper, as the case may be. 

(See Bill Register, Discount Ledger, Rebate.) 

DISENTAIL. To disentail was to bar or bring to an 
end an entail. Land was entailed when it was granted 
to a person and the heirs of his body. The deed barring 
an entail was called a disentailing deed, and the land 
thereafter might be dealt with at the will of the owner. 

On 1st January, 1926, any legal estate tail then 
existing was by the Law of Property Act, 1925, con- 
verted into an equitable estate. (See Entailed Estate, 
Settled Land.) 

DISHONOUR OF BILL OF EXCHANGE. A bill 
is dishonoured either by non-acceptance or by non- 
payment. That is, where the person on whom a bill is 
drawn (the drawee) refuses to accept it, or where the 
person who, by accepting the bill (the acceptor), agreed 
to pay it, fails to do so on the day on which it is due, 
the bill is said to be dishonoured. 

As to dishonour by non-acceptance, the Bills of 
Exchange Act, 1882, provides as follows — 

“Section 42. When a bill is duly presented for 
acceptance and is not accepted within the customary 
time, the person presenting it must treat it as dishonoured 
by non-acceptance. If he do not, the holder shall lose 
his right of recourse against the drawer and indorsers.” 

A dbrawee is by that Section entitled to the “customary 
time,” that is, until the close of business on the day 
following presentation for acceptance, within which to 
accept the bill or to refuse acceptance. 

“Section 43. A bill is dishonoured by non-accep- 
tance — 

“(o) When it is duly presented for acceptance, and 
such an acceptance as is prescribed by this 
Act is refused or cannot be obtained: or 

“(Z>) When presentment for acceptance is excused 
and the bill is not accepted. 

“(2) Subject to the provisions of this Act, when a bill 
is dishonoured by non-acceptance, an im- 
mediate right of recourse against the drawer 
and indorsers accrues to the holder, and no 
presentment for payment is necessaiy.” 

“Section 18. A bill may be accepted— 

“(2) When it is overdue, or after it has been dis- 
honoured by a previous refusal to accept, or 
by non-payment: 
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“(3) When a bill payable after sight is dishonoured 
by non-acceptance, and the drawee subse- 
quently accepts it, the holder, in the absence 
of any different agreement, is entitled to have 
the bill accepted as of the date of first present- 
ment to the drawee for acceptance.” 

By Section 44 — 

“The holder of a bill may refuse to take a qualified 
acceptance, and if he does not obtain an 
unqualified acceptance may treat the bill as 
dishonoured by non-acceptance.” 

As to dishonour by non-payment, Section 47 
provides — 

“(1) A bill is dishonoured by non-payment {a) when 
it is duly presented for payment and payment 
is refused or cannot be obtained, or {b) when 
presentment is excused and the bill is overdue 
and unpaid. 

“(2) Subject to the provisions of this Act, when a bill 
is dishonoured by non-payment, an immediate 
right of recourse against the drawer and 
indorsers accrues to the holder.” 

Notice of dishonour must be given. Section 48 
provides as follows — 

“Subject to the provisions of this Act, when a bill 
has been dishonoured by non-acceptance or by non- 
payment, notice of dishonour must be given to the 
drawer and each indorser, and any drawer or indorser 
to whom such notice is not given is discharged; 
Provided that — 

“(1) Where a bill is dishonoured by non-acceptance, 
and notice of dishonour is not given, the rights 
of a holder in due course subsequent to the 
omission, shall not be prejudiced by the 
omission. 

“(2) Where a bill is dishonoured by non-acceptance 
and due notice of dishonour is given, it shall 
not be necessaiy to give notice of a subsequent 
dishonour by non-payment unless the bill 
shall in the meantime have been accepted.” 

Notice to the various parties of the dishonour of a 
bill must be given in strict conformity with the regula- 
tions set forth in Section 49, otherwise the drawer and 
indorsers may be discharged. The Section is as follows— 

“Notice of dishonour in order to be valid and effec- 
tual must be given in accordance with the following 
rules — 

“(1) The notice must be given by or on behalf of the 
holder, or by or on behalf of an indorser who, 
at the time of giving it, is himself liable on the 
bill. 

“(2) Notice of dishonour may be given by an agent 
either in his own name, or in the name of any 
party entitled to give notice whether that 
party be his principal or not, 

“(3) Where the notice is given by or on behalf of the 
holder, it enures for the benefit of all subse- 
quent holders and all prior indorsers who have 
a right of recourse against the party to whom 
it is given. 
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*‘(4) Where notice is given by or on behalf of an 
indorser entitled to ^ve notice as hereinbefore 
provided, it enures for the benefit of the 
holder and all indorsers subsequent to the 
party to whom notice is given. 

“(5) The notice may be ^ven in writing or by 
personal communication, and may be given 
in any terms which suflSiciently identify the 
bill, and intimate that the bill has been 
dishonoured by non-acceptance or non- 
payment. 

‘*(6) The return of a dishonoured bill to the drawer 
or an indorser is, in point of form, deemed a 
sufficient notice of dishonour. 3 

“(7) A written notice need not be signed, and an 1 
insufficient written notice may be supple- 
mented and validated by verbal communica- 
tion. A misdescription of the bill shall not 
vitiate the notice unless the party to whom the 
notice is given is in fact misled thereby. 

“(8) Where notice of dishonour is required to be 
given to any person, it may be given either to 
the party hunself, or to his agent in that behalf. 

“(9) Where the drawer or indorser is dead, and the 
party giving notice knows it, the notice must 
be given to a personal representative if such 
there be, and with the exercise of reasonable 
diligence he can be found. 

“(ID) Where the drawer or indorser is bankrupt, 
notice may be given either to the party himself 
or to the trustee. 

“(11) Where there are two or more drawers or 
indorsers who are not partners, notice must be 
given to each of them, unless one of them has 
authority to receive such notice for the others. 

“(12) The notice may be given as soon as the bill 
is dishonoured and must be given within a 
reasonable time thereafter. 

“In the absence of special circumstances notice is 
not deemed to have been given within a reasonable 
time, unless— 

“(u) where the person ^ving and the person 
to receive notice reside in the same 
place, the notice is ^ven or sent off in 
time to reach the latter on the day after 
the dishonour of the bill; 

*Xb) where the person giving and the person 
to receive notice reside in dffierent 
places, the notice is sent off on the 
day after the dishonour of the bill, if 
there be a post at a convenient hour on 
that day, and if there be no such post 
on that day then by the next post 
thereafter. 

“(13) Where a bill when dishonoured is in the hands 
of an agent, he may either himself give notice 
to the j)arties liable on the bill, or he may 
give notice to his prindpal. If he give notice 
to his principal, he must do so within the same 
time as if he were the holder, and the principal 1 
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upon receipt of such notice has himself the 
same time for giving notice as if the agent had 
been an independent holder. 

“(14) Where a party to a bill receives due notice of 
dishonour, he has after the receipt of such 
notice the same period of time for giving 
notice to antecedent parties that the holder 
has after the dishonour. 

“(15) Where a notice of dishonour is duly addressed 
and posted, the sender is deemed to have 
given due notice of dishonour, notwithstanding 
any miscarriage by the post office.” 

In order to render the acceptor of a bill liable it is 
not necessary that notice of dishonour should be given 
to him. (Section 52 (3), see under Presentment for 
Payment.) 

Under certain circumstances the Act excuses non- 
notice of dishonour, or delay in giving notice. Section 
50 provides— 

“(1) Delay in giving notice of dishonour is excused 
where the delay is caused by circumstances 
beyond the control of the party giving notice, 
and not imputable to his default, misconduct, 
or negligence. When the cause of delay ceases 
to operate the notice must be given with 
reasonable diligence. 

“(2) Notice of dishonour is dispensed with— 

“(fl) When, after the exercise of reasonable 
diligence, notice as required by this 
Act cannot be given to or does not 
reach the drawer or indorser sought to 
be charged: 

“(b) By waiver express or implied. Notice 
of dishonour may be waived before the 
time of giving notice has arrived, or 
after the omission to give due notice: 
“(c) As regards the drawer in the following 
cases, namely, (1) where drawer and 
drawee are the same person, (2) where 
the drawee is a fictitious person or a 
person not having capacity to contract, 

(3) where the drawer is the person to 
whom the bill is presented for payment, 

(4) where the drawee or acceptor is as 
between himself and the drawer under 
no obligation to accept or pay the bill, 

(5) where the drawer has counter- 
manded payment: 

“(tO As regards the indorser in the following 
cases, namely, (1) where the drawee is 
a fictitious person or a person not 
having capacity to contract and the 
indorser was aware of the fact at the 
time he indorsed the bill, (2) where the 
indorser is the person to whom the bill 
is presented for payment, (3) where the 
biU was accepted or made for his 
accommodation.” 

As the result of several decisions, it has been con- 
sidered that in all cases where, in consequence of the 
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dishonour of bills or notes, made or become payable 
to bearer, a remedy arises on the consideration, the 
transferor is entitled to notice of dishonour. 

The amount which a holder may recover in an action 
on a dishonoured bill is prescribed in Section 57 — 

“Where a bill is dishonoured, the measure of damages, 
which shall be deemed to be liquidated damages, shall 
be as follows— 

“(1) The holder may recover from any party liable 
on the bill, and the drawer who has been 
compelled to pay the bill may recover from 
the acceptor, and an indorser who has been 
compelled to pay the bill may recover from 
the acceptor or from the drawer, or from a 
prior indorser— 

The amount of the bill: 

“(i>) Interest thereon from the time of 
presentment for payment if the bill is 
payable on demand, and from the 
maturity of the bill in any other case: 
“(c) The expenses of noting, or, when 
protest IS necessary, and the protest 
has been extended, the expenses of 
protest. 

“(2) In the case of a bill which has been dishonoured 
abroad, in lieu of the above damages, the 
holder may recover from the drawer or an 
indorser, and the drawer or an indorser who 
has been compelled to pay the bill may recover 
from any party liable to him the amount of the 
re-exchange with interest thereon until the 
time of payment. 

“(3) Where by this Act interest may be recovered as 
damages, such interest may, if justice require 
it, be withheld wholly or in part, and where 
a bill is expressed to be payable with interest 
at a given rate, interest as damages may or 
may not be given at the same rate as interest 
proper.’’ 

The following is a specimen of a form which may be 
used in giving notice of dishonour — 

British Bank Ltd., 

Leeds 19 . 

Please take notice that the bill for £100 upon John 
Brown, of King Street, Leeds, drawn (or indorsed) by 
you, dated , at months’ date, due 

19 , and payable at , upon which you are 

liable as drawer (or indorser), has been dishonoured by 
non-acceptance (or non-payment), and we request 
immediate payment thereof, with expenses. 

To John Jones, , Manager. 

English Street, Leeds. 

Where an inland biU has been dishonoured it may, 
if the holder think fit, be noted for non-acceptance or 
non-payment, as the case may be, but it is not necessary 
to note such a bill in order to preserve recourse against 
the drawer or indorsers; neither is there any need to 
protest an inland bill, and it is not usually done. (See 
Noting.) 
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Where a foreign bill, appearing on the face of it to 
be such, has been dishonoured by non-acceptance, it 
must be duly protested for non-acceptance, and where 
such a bill, which has not been previously dishonoured 
by non-acceptance, is dishonoured by non-payment, it 
must be duly protested for non-payment. (See Protest.) 
The bill may be noted on the day of dishonour and 
must be noted not later than the next succeeding 
business day. (See Bills of Exchange (Time of 
Noting) Act, 1917.) The protest may be extended 
later. A bill drawn in the Republic of Ireland and 
payable in England is a foreign bill within the meaning 
of the Bills of Exchange Act, and if dishonoured by 
non-acceptance or non-payment, must therefore be 
noted or protested. (See under Foreign Bill.) 

Protest is essential before presentment of a bill for 
acceptance for honour, or payment for honour. 

Noting or protest does not do away with the necessity 
of giving the notices of dishonour to drawer and 
indorsers. As soon as payment is refused on the due 
date, a holder may give notice of dishonour. He need 
not necessarily wait till the end of the day before doing 
so. The holder of a dishonoured bill should give notice 
at once to all parties liable on the bill, otherwise, if he 
merely gives notice to the indorser from whom he 
received the bill and that indorser fails to give due 
notice to the person from whom he received it, that 
person and any persons prior to him would be dis- 
charged, and the holder would have only the indorser 
(to whom notice was given) and the acceptor (who 
does not require notice) from whom to recover the 
amount of the bill. 

Where a bill is to be noted, there is nothing to 
prevent it being noted as soon as dishonoured. An 
action cannot be commenced till after the end of the 
due date. In Kennedy v. Thomas^ [1894] 2 Q.B, 759, 
where an action was brought by the holder of a dis- 
honoured bill upon the last day of grace, it was 
dismissed as premature. 

Where a bill, which a banker has discounted for a 
customer, is dishonoured, the banker should debit it 
to the customer’s account and advise him at once 
(returning the bill to him), so that he may be in time 
to give the required notices to prevent the release of 
other parties. But if the account does not justify the 
dishonoured bill being charged to it, the banker should 
retain the bill and debit it to an account called “Dis- 
honoured Bills,” or “Overdue Bills,” and at once send 
notice of dishonour, and request for payment, to all the 
parties to the bill. 

If the bin was not indorsed by the customer for whom 
it was discounted, he is not liable on the bill in the 
event of its dishonour, unless by special agreement. 

A note of the dishonour should be recorded in the 
discount ledger and the banker’s opinion book. 

Where a bill which has been paid in for collection 
is dishonoured, the banker should at once give notice 
to his customer. In collecting a bill, the banker acts as 
agent for his customer (the principal), and by Section 
49, subsection 13, an agent may either himself give 
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notice to the parties liable on the bill or he may give 
notice to his principal. 

If a banker wrongfully dishonours a bill or cheque he 
will be liable in an action by his customer for damages, 
and if he dishonours it because certain cheques paid 
to the credit of his customer have not been cleared, he 
may also be held liable in damages if it has been the 
banker’s practice to allow the customer to treat 
uncleared cheques as cash. 

A banker has no lien on a customer’s credit balance 
for the contingent UabiHty on any maturing bills except 
by agreement. (See Lien.) 

As it is a serious matter to damage a customer’s credit 
by dishonouring a bill or cheque which ought to be 
paid, a banker will naturally make quite sure of the 
position before returning it. He should ascertain that 
everything has been credited to the account and that the 
balance has been correctly extended. When a cheque 
is returned simply from some irregularity in the docu- 
ment itself, such as an incorrect indorsement, an altera- 
tion, a difference in amount, or any other similar kind 
of cause, the banker should make the reason quite 
clear so that no reflection may be cast upon the 
customer’s credit. A cheque returned for a technical 
irregularity should never be referred to as a “dis- 
honoured” cheque. A cheque marked “refer to drawer” 
in practice means, as a rule, that the drawer has not 
sufficient funds in his account to meet it, although there is 
a decision that it means only what it says (Flock v. 
London & South Western Bank (1915), 31 T.L.R. 334). 
The phrase is not libellous as is “no funds” or the like 
answer. It is customary (except where a special 
arrangement exists) to debit charges quarterly and 
until the usual time for debiting them has arrived, a 
cheque should not be dishonoured by anticipating the 
item for charges, or debiting them at an unusual time. 

A delay in payment of a cheque is justified when 
there is a reasonable ground for suspicion that it has 
been tampered with. (See the reference to London Joint 
Stock Bank Ltd. v. Macmillan and Arthur under 
Payment of Cheque.) 

Wrongful dishonour may, as stated above, render a 
banker liable to pay damages. In the case of Rolin v. 
Steward (1854), 23 LJ.C.P, 148, it was said by Mr. 
Justice Williams: “Althoug|h no evidence is given that 
the plaintiff has sustained any special damage, the jury 
ought not to limit their verdict to nominal damages, 
but should give such temperate damages as they may 
judge to be a reasonable compensation for the injury 
the plaintiff must have sustained from the dishonour 
of his cheque.” 

In Marzetti v. Williams (1830), 1 B. and Ad. 415, 
where a sum of £40 had been paid to credit about one 
o’clock and a cheque was dishonoured shortly after 
three (althou^ the banker had, after including the 
amount paid in at one, sufficient funds of the drawer 
with which to pay the cheque), Mr. Justice Taunton 
said; “The jury have found that when the cheque was 
presented for payment a reasonable time had elapsed 
to have enabled the bankers to enter the £40 to the 
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credit of the plaintiff, and, therefore, that they must or 
ought to have known that they had funds belonging to 
him. That was sufficient to entitle the plaimiff to 
recover nominal damages, for he had a right to have 
his cheque paid at the time when it was presented, and 
the bankers were guilty of a wrong by refusing to pay it. 
Independently of other considerations, the credit of the 
plaintiff was likely to be injured by the refusal of the 
defendants to pay the cheque. . . . The case put in the 
course of the argument, of the holder of a cheque being 
refused payment, and called back within a few minut^ 
and paid, is an extreme case, and a juiy probably would 
consider that equivalent to instant payment.” 

In Gibbons v. Westminster Bank Ltd., [1939] 3 All 
E.R. 577, where a customer’s rent cheque for £8 16s. 
had been wrongfully dishonoured, nominal damages 
of £2 were awarded. 

The judge said; “The authorities which had been 
cited aU laid down that a trader whose cheque was 
wrongfully dishonoured was entitled to recover sub- 
stantial damages. It had never been held that that 
exception to the general rule with regard to the measure 
of damages for breach of contract extended to anyone 
who was not a trader. ... A person who was not a 
trader was not entitled to recover substantial damages 
for the wrongful dishonour of his cheque unless he 
pleaded and proved special damage.” 

In Baker v. Australia and New Zealand Bank, [1958] 
N.Z.L.R. 907, the bank had wrongly dishonoured 
three cheques drawn by the plaintiff for £23 6s. 7d., 
£111 3s. Id., and £40 respectively, having in error posted 
a credit for £235 deposited by the plaintiff to another 
account. Each of the three cheques was returned un- 
paid with the answer “Present again.” The plaintiff 
claimed damages for breach of contract and Hbel. On 
the first ground she was held not to be a trader, and as 
she had not alleged or proved actual damage resulting 
from the dishonour of her cheques, she was entitled only 
to nominal damages, which were assessed at £2 per 
cheque. On the second ground the learned judge said; 
“Whatever the answer ‘Present Again’ may imply as to 
prospects of future or later payment, it surely imports 
the clear intimation that the maker of the cheque so 
answered has defaulted as to time for performance of 
the legal and ethical obligation to provide for payment 
by the bank on presentation of a cheque issued for 
immediate payment. Written words which convey such 
meaning must, to my mind, tend to lower a person in 
the estimation of right-minded members of society 
generally.” The sum of £100 was awarded to the 
plaintiff by way of damages for libel. One of the factors 
taken into consideration by the Court in assessing this 
sum was that no retraction or apology had been made 
by the defendant bank to the payees of the cheques or 
otherwise. Being a Dominion decision it is persuasive 
but not binding in this country. 

Where libel is involved the customer may obtain 
general damages, that is, he does not have to prove 
specific loss, irrespective of whether or not he is a trader: 
he can, of course, increase his claim by such proof. 
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When a cheque which has been credited to a custo- 
mer’s account is returned unpaid, a banker debits it to 
that account if the balance permits of it, and gives him 
notice of dishonour. If the cheque is returned for an 
irregularity which the banker can confirm without 
reference to his customer, he should nevertheless give 
his customer notice of dishonour; otherwise if it is 
again returned on re-presentment, the customer may 
claim that he has treated it as paid. When a cheque 
which has been returned is recalled by wire, it is 
advisable for a banker to advise his customer of 
the circumstance, in order that he may be on his 
guard. 

Cheques paid to credit are often not indorsed by the 
customer, but the fact that the cheque was not indorsed 
by the customer when placed to his credit does not affect 
at all the banker’s right to debit his account with it 
when returned dishonoured. 

A cheque received in the Local Exchange must, if 
not to be paid, be returned on the day of receipt. 

When it is desired to recall a dishonoured cheque by 
wire, the words should be, say, “cheque would be paid 
if in our hands now and in order,” These words would 
not render the banker liable to pay the cheque if there 
was some obstacle to its payment when received. 

If the customer pays in, or “earmarks,” a sum 
specifically to meet the dishonoured cheque, the banker 
must retain that sum as instructed. (See Approprution 
OF Payments.) 

When a banker dishonours a customer’s cheque, the 
balance on the drawer’s account is available to pay 
any cheque, which may be presented subsequently, up 
to the amount of the balance or sum available, but in 
Scotland, when a cheque is dishonoured, any funds that 
there may be in the drawer’s account are attached in 
favour of the person presenting the cheque, the amount 
being transferred by the banker to a suspense account. 
(Bills of Exchange Act, 1882, Section 53.) 

A cheque paid to the credit of a customer of the 
X & Y Bank, drawn by another customer of the same 
bank, may be returned on the following day. Even if 
the paying-in-slip counterfoil is initialed by the bank 
cashier, as it often is, it would not affect the banker’s 
right to return the cheque. The banker is not obliged 
to inform the person paying in to credit a cheque drawn 
on the banker by anoffier customer, that the cheque 
may not be paid. He may take the cheque without 
comment and, after he has looked into the position of 
the drawer’s account, may return it dishonoured. The 
banker who receives such a cheque for collection does 
so merely as the agent of the customer paying it in and 
has the usual time of an agent in which to deal with it, 
as though it were a cheque on another banker, (Boyd 
v. Emmerson (1834), 2 A. & E. 184). (See Presentment 
FOR Payment.) 

Where a customer has two accounts, one in credit 
and one overdrawn, and the credit balance is regarded 
as a set-off to the debit, cheques on the credit accoimt 
may be dishonoured if their payment would reduce the 
balance below the amount owing on the overdrawn 


account, unless there is some arrangement or custom 
to the contrary. 

Where a customer has a deposit account and a 
current account, and cheques are drawn upon the 
account in excess of the balance, a banker usu^y pays 
such cheques so long as they do not exceed the amount 
of the deposit account. Should such cheques be 
inadvertently dishonoured, the banker would, probably, 
not be liable, seeing that deposit accounts are not 
intended to be drawn against by cheque. 

(See further information under Accheptance for 
Honour, Payment of Bill, Payment of Cheque, 
Protest.) 

(See Bill of Exchange.) 

DISSOLUTION OF COMPANY. A company is 
dissolved when winding-up proceedings have come to 
an end (see Winding Up), or when the Registrar of 
Companies has struck the company’s name off the 
Register as defunct. (See Defunct Company.) 

DISSOLUTION OF PARTNERSHIP. The death, 
bankruptcy, or retirement of a partner dissolves the 
firm, and if the remaining partners continue in business 
a new partnership is created. A partnership may also 
be dissolved by mutual agreement or by order of the 
Court. (See Partnership.) 

DISTRIBUTION OF INDUSTRY (INDUSTRIAL 
FINANCE) ACT, 1958. This Act is designed to make 
available Government assistance for new projects in 
areas where unemployment is “substantially above the 
average,” and extends to these areas the Treasury’s 
existing powers in relation to Development Areas to 
make grmits or loans to cover part of an undertaking’s 
costs in connection with the building of a factory, 
movement of plant or key workers, or the marketing 
of products. Assistance may be given to any undertaking 
if the Board of Trade is satisfied that the purpose for 
which the loan or grant is required is likely to reduce 
or contribute to the reduction of the rate of unemploy- 
ment in any locality in which, in the opinion of the 
Board, a high rate of xmemployment exists and is likely 
to persist. 

Government assistance will be available under this 
Act for places in Cornwall, Devon, Kent, Lancashire, 
Cheshire, Lincolnshire, Norfolk, Suffolk and Yorkshire. 
A number of places in Scotland and Wales are also in 
the list, which will be revised from time to time. 

This assistance is often secured by a debenture 
contdning a floating charge. Where a lending banker 
also holds such a charge, arrangement may be made 
as to the respective priorities and incorporated in the 
Treasury debenture. 

DISTRICT COUNCILS. (See Rural District 
Council, Urban District Council.) 

DISTRINGAS. (Latin, that you distrain.) The writ 
of distringas was abolished in 1883. In place thereof, 
the Rules of the Supreme Court (Order XLVI, Rules 
2-11) provide that any person claiming an interest in 
stocks or shares may, on filing an affidavit in a specifi^ 
form in the Central Office of the Supreme Court or in 
any District Registry, together with a notice also in 
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specified form, procure an office copy of the affidavit 
and a duplicate of the filed notice authenticated by the 
seal of the Central Office or District Registry, and serve 
these documents on the company concerned. Thereafter 
the company must give eight days’ notice to the party 
serving the notice before passing a transfer of the stock 
or shares concerned or paying a dividend to the 
registered holder. This interval will give the interested 
party time to apply to the Court for an injunction 
restraining the company from passing the transfer or 
paying the dividend. The method is not usually em- 
ployed by a banker to protect himself in respect of 
untransferred shares held as security, but if money is 
lent on the mortgage of a reversionary interest in an 
estate comprising stocks and shares, a notice in lieu of 
distringas is sometimes served on the several companies 
as a precaution against the trustees dealing with the 
securities to the bank’s detriment. 

Notice in lieu of distringas (q.v,) must be distinguished 
from a Charging Order 

DIVIDEND. The share of profits distributed to the 
shareholder or stockholder of a company. The dividend 
may be payable at a fixed rate (as on preference shares), 
or the rate may be, as in the case of ordinary shares, 
dependent upon the profits that are made. It may also 
be cumulative. (See Cumulative Dividend.) 

The clauses in Table A of the Companies Act, 1948 
(see Section 8 under Articles oe Association), with 
respect to dividends are as follows — 

Dividends and Reserve 

‘114. The company in general meeting may declare 
dividends, but no dividend shall exceed the amount 
recommended by the directors. 

“115. The directors may from time to time pay to 
the members such interim dividends as appear to the 
directors to be justified by the profits of the company. 

“116. No dividend shdl be paid otherwise than out 
of profits. 

“117. The directors may, before recommending any 
dividend, set aside out of the profits of the company 
such sums as they think proper as a reserve or reserves 
which shall, at the discretion of the directors, be 
applicable for any purpose to which the profits of the 
company may be properly applied, and pending such 
applicationmay,at the like discretion, either be employed 
in the business of the company or be invested in such 
investments (other than shares of the company) as the 
directors may from time to time think fit. The directors 
may also without placing the same to reserve carry 
forward any profits which they may think prudent not 
to divide. 

“118. Subject to the rights of persons, if any, 
entitled to shares with specM rights as to dividend, ^ 
dividends shall be declared and paid according to the 
amounts paid or credited as paid on the shares in 
respect whereof the dividend is paid, but no amount 
paid or credited as paid on a share in advance of calls 
shall be treated for the purposes of this regulation as 
paid on the share. All ffivitods shall be apportioned 
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and paid proportionately to the amounts paid or credited 
as paid on the shares during any portion or portions 
of the period in respect of which the dividend is paid* 
but if any share is issued on terms providing that it Wu 
rank for dividend as from a particular date such share 
shall rank for dividend accordingly. 

“119. The directors may deduct from any dividend 
payable to any member all sums of money (if any) 
presently payable by him to the company on account 
of calls or otherwise in relation to the shares of the 
company. 

“120. Any general meeting declaring a dividend or 
bonus may direct payment of such dividend or bonus 
wholly or partly by the distribution of specific assets 
and in particular of paid-up shares, debentures or 
debenture stock of any other company or in any one 
or more of such ways, and the directors shall give 
effect to such resolution, and where any difficulty arises 
in regard to such distribution, the directors may settle 
the same as they think expedient, and in particular 
may issue fractional certificates and fix the value for 
distribution of such specific assets or any part thereof 
and may determine that cash payments shall be made 
to any members upon the footing of the value so fixed 
in order to adjust the rights of all parties, and may vest 
any such specific assets in trustees as may seem ex- 
pedient to the directors. 

“121 . Any dividend, interest or other moneys payable 
in cash in respect of shares may be paid by cheque or 
warrant sent through the post directed to the registered 
address of the holder or, in the case of joint holders, 
to the registered address of that one of the joint holders 
who is first named on the register of members or to 
such person and to such address as the holder or jomt 
holders may in writing direct. Every such cheque or 
warrant shall be made payable to the order of the 
person to whom it is sent. Any one of two or more 
joint holders may give effectual receipts for any divi- 
dends, bonuses or other moneys payable in respect of 
the shares held by them as joint holders. 

“122. No dividend shall bear interest against the 
company.” 

Dividends must be paid only out of profits, but a 
company has power, in certain special cases, to pay 
interest out of capital. (Section 65 of the Companies 
Act, 1948.) 

Interest upon debentures is commonly regarded as a 
dividend, but it is reaUy interest upon a loan, and must 
be paid by the company quite irrespective of any 
question of profits. 

A dividend is also the name given to the amount 
which is paid to creditors from a bankrupt’s estate. 
(See Companies, Coupon, Dividend Warrant, 
Dividends (in Bankruptcy), Income Tax, Share 
Warrant.) 

DIVIDEND COUNTERFOIL. The common name 
given to the top portion of a dividend warrant which 
shows the gross amount of dividend, the rate and amount 
of income tax deducted, and the net amount of dividend. 
The dividend “top” is retained by the shareholder and 
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used as a voucher when claiming, if so entitled, a 
repayment of tax from the Inland Revenue Commis- 
sioners. The British Bankers Association resolved in 
June, 1946, that the maximum size of counterfoils 
should be 8 inches by 4 inches and the minimum size 
6 inches by 3 inches. The front of the counterfoil must 
be reserved for the gross and net amount of dividend, 
the name and address of the branch bank is paid under 
mandate, the name of the stock or share holder or of 
the account to be credited, and the form of certificate 
of deduction of tax. Explanations as to tax deductions 
or other matters must be on the back of the counterfoil. 
(See Dividend Mandate, Dividend Warrant.) 

DIVIDEND MANDATE. A written order from a 
shareholder requesting the company of which he is a 
member to send his dividends direct to his banker to 
be placed to the credit of his account. The advantages 
of having dividends and interest paid direct to a bank 
are: Reduced risk of the warrants being lost or mislaid; 
saving of trouble in signing and dispatching warrants to 
a bamc after receipt; and obtaining earlier credit in 
the account. 

The request for dividends to be dealt with in this 
way may be in the following form— 

Address 


19... 

To the Secretary of 
The “A” Company Ltd. 

^ hereby request that you will transmit by 

post and pay the Dividends and Interest from time to 
time payable on the Stock and Shares standing regis- 
tered, or which may hereafter stand registered, in ^ 
name(s) in the books of your Company, to 


whose receipt shall be your full and sufficient discharge. 

Signature of Proprietor 

If the shares stand in several names the mandate 
should be signed by each person. 

The order does not require a stamp. 

When the number of warrants payable to any one 
bank justifies their discharge by a single cheque, a 
banker’s statement in lieu of a warrant may be sent by 
the company to the head ofSce of the bank, with a 
detailed list and cheque for the total amount thereof 
for allocation to the customers as therein indicated. 
The statement (which is in place of the top portion of 
an ordinaiy dividend warrant) must be given by the 
banker to his customer. A similar statement is supplied 
to the customer in respect of the proceeds of coupons 
credited to the accoimt. 

DIVIDEND WARRANT. An order, or warrant, 
issued by a company, and drawn upon its bankers, in 
favour of a member of the company, for payment of the 
dividend due to him upon his holding of shares or stock 
in the company. 
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The British Bankers Association resolved in June, 
1946, that dividend warrants should be of a maximum 
size of 8 inches by 4 inches and a minimum size of 
6 inches by 3 inches. 

The amount of the warrant in figures must be on the 
right-hand side immediately above the signature of the 
registrar or other issuing official. 

Debenture stocks are loans to a company and the 
interest thereon is paid by interest warrant. 

Section 95 of the Bills of Exchange Act, 1882, is: 
‘The provisions of this Act as to crossed cheques shall 
apply to a warrant for payment of dividend.” (See 
Crossed Cheque.) 

In Slingsby and Others v. Westminster Bank Ltd. 
(K.B.D., The Times, 15th October, 1930), Finlay, J., 
in the course of his judgment said: *The point is 
whether ‘dividend’ in the Act of 1882 is used in the 
narrower sense as meaning that part of the profits of a 
company divisible among its shareholders, or in a 
broader sense as meaning that which is divided, I 
think that the broader construction is to be preferred. 

I arrive at this conclusion on the construction of Section 
95 of the Act of 1882.” In that case the document 
before Finlay, J., was a warrant for interest on War 
Loan and he held that that document was a dividend 
warrant within Section 95. He pointed out that 
“dividend” was the word used by the Legislature to 
signify interest on Government stock. It cannot, 
however, be assumed from that decision that interest 
warrants issued by companies are dividend warrants 
within the meaning of Section 95. 

Section 97 (3) provides — 

“Nothing in this Act or in any repeal effected thereby 
shall affect— 

“(a) The validity of any usage relating to dividend 
warrants, or the indorsements thereof.” 

There is usually a space provided at the foot of 
dividend warrants for the proprietor’s signature. 

A dividend warrant must be signed by the person 
to whom it is payable, and, unless authorised by the 
company, a per procuration signature should not be 
accepted. 

Where a dividend warrant is payable to several 
persons, it is the custom to pay it on being signed by 
the first named. 

Where a warrant is payable to, say, John Brown, 
with a note thereon “A/c John Brown and John Jones,” 
it should go to the credit of the joint account and not 
to J. Brown’s private account. 

Many dividend warrants are crossed 



a cheque is so crossed (Section 95 above). The 
banker on whom a crossed warrant is drawn should 


pay it only to another banker. As far as the collecting 
banker is concerned, these instruments, whether 
crossed or open, appear to be covered by S^ion 4 of 
the Cheques Act, 1957. 
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There is often a note on a warrant that it must be 
presented within three months from date. If not so 
presented, it should be returned by the shareholder to 
the company for verification. (See the case of Thairlwall 
V. Great Northern Railway under Cheque.) 

The top portion of a dividend warrant shows the 
amount of income tax deducted and is retained by the 
shareholder as a certificate of the deduction of income 
tax and used, by those who are entitled, when claiming 
a return of tax from the Inland Revenue Commissioners. 
(See Dividend Counterfoil.) 

By the Finance Act, 1924, Section 33 — 

“Every warrant or cheque or other order drawn or 
made, or purporting to be drawn or made, after the 
thirtieth of November, 1924, in payment of any dividend 
or interest distributed by any company within the 
meaning of the Companies Act, or a company created 
by letters patent or by or in pursuance of an Act of 
Parliament, shall have annexed thereto or be accom- 
panied by a statement m writing showing— 

“(a) the gross amount which, after deduction of the 
income tax appropriate thereto, corresponds 
to the net amount actually paid; and 
“(h) the rate and amount of income tax appropriate 
to such gross amount; and 
“(c) the net amount actually paid.” 

All dividend warrants, like cheques, though for a less 
amount than £2, require a twopenny stamp (increased 
from Id. to 2d. as from 1st September, 1918. See 
Finance Act, 1918, Section 36, under Bill of Exchange). 
This does not apply to interest warrants on Consols and 
other British Government stocks. (See Stamp Act, 
1891, Exemption 6, under Bill of Exchange.) 

Customers frequently instruct the companies in which 
they have investments to pay the dividends direct to 
their bankers, who forthwith credit their accounts, thus 
saving the customers a good deal of trouble; these 
orders continue m force until cancelled by the customer; 
most banks have their own printed forms. The com- 
panies make the warrants payable to the banker, generally 
adding the name of the shareholder at the foot; the 
banker discharges the warrants in the same way as a 
shareholder. When a company has a number of 
dividends to be paid to the same bank, a single cheque 
may be sent for the total. (See under Dividend 
Mandate.) 

The articles of association of a company may include 
a clause to the effect that “the company shall not be 
responsible for the loss in transmission of any cheque 
or warrant sent through the post to the registered address 
of any member, whether at his request or otherwise.” 
The shareholder may protect himself from loss in post 
by having the dividend, as stated above, credited direct 
to his bank account. 

An ordinary dividend warrant is practically a cheque 
in a special form, but the dividend warrant of a bank, 
being drawn by a bank on a bank, is of the nature of a 
bank draft rattier than a cheque. A dividend warrant 
by a bank in payment of the bank’s own dividend should 
not be payable to bearer on demand as that would 
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constitute an infringement of Section 11 of the Bank 
Charter Act, 1844. (See Banker’s Draft.) Some 
warrants for bank dividends are payable to bearer but 
require the shareholder’s signature as drawer to the 
instrument. 

Where a dividend warrant is not drawn upon any 
particular bank and simply specifies a number of banks 
at which it may be presented for payment, it does not 
conform to the requirements of a cheque. (See In- 
dorsement, Lost Dividend Warrant.) 

DIVIDENDS ON BANKRUPTCY). With regard 
to the distribution of dividends amongst the credhors 
of a bankrupt’s estate, the Bankruptcy Act, 1914, 
provides — 

“Section 62. (1) Subject to the retention of such 
sums as may be necessary for the costs of 
administration, or otherwise, the trustee shall, 
with all convenient speed, declare and distri- 
bute dividends amongst the creditors who 
have proved their debts. 

“(2) The first dividend, if any, shall be declared and 
distributed within four months after the 
conclusion of the first meeting of the creditors, 
unless the trustee satisfies the committee of 
inspection that there is sufficient reason for 
postponing the declaration to a later date. 

“(3) Subsequent dividends shall, in the absence of 
sufficient reason to the contrary, be declared 
and distributed at intervals of not more than 
six months. 

“(4) Before declaring a dividend, the trustee shall 
cause notice of his intention to do so to be 
gazetted in the prescribed manner, and shall 
also send reasonable notice thereof to each 
creditor mentioned in the bankrupt’s statement 
who has not proved his debt. 

“(5) When the trustee has declared a dividend, he 
shall send to each creditor who has proved a 
notice showing the amount of the dividend 
and when and how it is payable, and a state- 
ment in the prescribed form as to the particu- 
lars of the estate. 

Joint and Separate Dividends 

“63, (1) Where one partner of a firm is adjudged 
bankrupt, a creditor to whom the baiikrupt 
is indebted jointly with the other partners of 
the firm, or any of them, shall not receive any 
dividend out of the separate property of the 
bankrupt until all the separate creditors have 
received the full amount of their respective 
debts. 

“(2) Where joint and separate properties are being 
administered, dividends of the joint and 
separate properties shall, unless otherwise 
directed by the Board of Trade, on the 
application of any person interested, be 
declared together, and the expenses of an 
incidental to such dividends dball be toly 
apportioned by the trustee between the joint 


224 



DOC] 


DICTIONARY OF BANKING 


[DOC 


and separate properties, regard being had to 
the work done for and the benefit received by 
each property. 


Right of Creditor who has not Proved Debt before 
Declaration of a Dividend 

“65. Any creditor who has not proved his debt before 
the declaration of any dividend or dividends shall be 
entitled to be paid out of any money for the time being 
in the hands of the trustee any dividend or dividends 
he may have failed to receive before that money is 
applied to the payment of any future dividend or 
dividends, but he shall not be entitled to disturb the 
distribution of any dividend declared before his debt 
was proved by reason that he has not participated 
therem.” 

Before declaring a final dividend, the trustee shall 
give notice to creditors whose claims have not been 
established to his satisfaction, that, if not established 
within a time limited by the notice, he will make the 
final dividend without regard tot heir claims. (Section 
67.) (See Bankruptcy.) 

DOCK WARRANT. A dock warrant is a document 
issued by a dock company stating that the goods as 
described therein are entered in its books, and are 
deliverable to the person mentioned or his assigns by 
indorsement. 

A dock warrant may be in the following form — 


X & Y Docks Coy. 
No. 

Warrant for 
imported in the ship 
, from 

on the 


19 


Master 
entered by 


deliverable to or assigns by 

indorsement hereon. Rent commences on the 
and all other charges from the date hereof. 

Rate charged. 


Mark 

Numbers 

Weight 


Gross 

Tare 







Ledger No, Folio 

, Clerk. 

, Warrant Clerk. 

The Factors Act, Section 1 (4), states that the 
expression “document of title” includes a dock warrant, 
and any warrant or order for the delivery of goods, and 
any document authorising, either by indorsement or by 
delivery, the possessor of the document to transfer or 
receive the goods. (See Factors Act.) 

Where goods have been sold and the warrants in- 
dorsed by the seller to the buyer, the goods are, as a 


rule, subject to the seller's lien for the purchase price. 
But if the warrants have been lawfully transferred to 
a purchaser and he sells or pledges them to a third 
person, and that third person receives the same in good 
faith, without notice of any lien, the lien of the original 
vendor is thereby defeated. In such a case the third 
person (e.g. a baiiker) holds the warrants as “documents 
of title” to the goods. If the warrants are pledged or 
sold by a mercantile agent acting in the ordinaiy course 
of business, the pledge or sale shall be as valid as if he 
were expressly authorised by the owner to make the 
same (see Sections 2 to 10 of the Factors Act). In 
reading the Sections of that Act, Sections 2 to 7 refer 
only to dispositions by mercantile agents, and 8 to 10 
to dispositions by sellers and buyers. 

Warrants not governed by any private Act are not 
recognised as documents of title other than in relation 
to the Factors Act: even then it has been suggested 
that to come within the definition the document must 
also be established as authorising the possessor to 
transfer the goods (Section 1 (4) Factors Act, supra). In 
London, however, a firmly-established custom treats 
dock warrants as documents of title. 

In practice some bankers do not rely on this custom, 
which has not been before the Courts. They insist on 
acknowledgment that goods are held in their name by 
the warehouseman. 

Section 11 of the same Act prescribes that the transfer 
of a warrant may be by indorsement, or, where the 
document is by custom or by its express terms trans- 
ferable by delivery, or makes the goods deliverable to 
the bearer, then by delivery. 

The warrants when given as security should be 
indorsed by the person named, and be accompanied 
by a memorandum of deposit or letter of lien (stamped 
6d.). The memorandum (which should create a con- 
tinuing security) should give the bank authority, in the 
event of default of repayment, to sell the goods and 
out of the proceeds to repay the loan with interest, and 
all other moneys due. The memorandum should also 
provide for insurance of the goods against fire, and for 
a sufficient margin in value to be preserved. 

Where there is any uncertainty as to the nature of 
the document, the goods should be transferred into 
the banker’s name in the books of the dock company 
or warehouse keeper. 

For further information see under Trust Letter or 
Receipt, Warehouse-keeper’s Certthcate, Warrant 
FOR Goons. 

DOCKET, OR DOCQUET. A slip. The name 
given in some banks to the form which is sent out yearly 
or half-yearly to customers to sign, if correct, confirming 
the balance of their account as stated thereon. 

In Scotland, in some of the banks, a doequet or 
confirmation of balance is signed in the ledger. 

DOCUMENTARY BILL. A docuraentaiy bill is a 
biU of exchange which is accompanied by various docu- 
ments, such as bill of lading, dock warrant, deliveiy 
order, policy of insurance, invoice. 

A banker must see that the policies of insurance 
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attached to bjOils received by him from abroad are 
stamped within ten days of their arrival in this country. 

Insurance documents must be as specifically described 
in the credit, and must be issued and/or signed by 
insurance companies or their agents, or by underwriters. 

Cover notes issued by brokers not be accepted, 
unless specifically authorised in the credit. 

When a banker receives a bill for acceptance, with 
documents attached, and he sends the bill to the 
drawee to be accepted, and informs the drawee that 
the bill of lading and invoice are in his possession, the 
banker is not thereby held responsible if the bill of 
lading should prove to be a forgery. And where a 
banker accepts a documentary bill at the request of a 
customer, and the bill of lading proves to be forged, 
the banker, having paid the bill, may recover the amount 
from the customer. 

A forged date on a bill of lading does not necessarily 
render fie bill null and void for iSx purposes. 

In Kwei Tek Chao v. British Traders and Shippers Ltd,, 
[1954] 1 AJl E.R. 779, sellers in London agreed to sell 
Swedish bleaching chemical to buyers in Hong Kong. 
It was a condition of the contract that the buyer would 
provide a letter of credit in the sefier’s favour, payment 
against documents including a bill of lading to show 
shipment not later than 31st October, 1951. The goods 
were shipped in fact on 3rd November, but the bills of 
lading were forged as respects the date of shipment and 
purported to be within the terms of the credit. The 
buyers, who had pledged the documents of title to their 
bank, in due course took delivery of the goods on the 
bank’s behalf. Subsequently the forgery was discovered 
and the buyers rejected the goods and sued the sellers 
for the return of the money paid on the groxmds that 
the consideration had failed entirely. Atematively, 
they claimed for damages for fraudulent misrepresenta- 
tion or breach of duty and for loss of profit on an 
aborted contract of re-sale. 

Devlin, X, refused to accept the argument that the 
forgery of the date on the bill of lading rendered that 
document null and void for all purposes. The true 
view, he held, was that the nature of the alteration 
must be examined and an opinion formed as to whether 
it went to the essence of the instrument. In this case it 
did not and the bill, although having a forged date, 
was an enforceable contract of affreightment. 

He also held that the buyer had two distinct rights: 
the right to reject the documents and the right to reject 
the goods. The first right arose when the documents 
were tendered for payment, and the second when the 
goods were examined and found not to correspond 
with the terms of the contract. 

Bankers opening documentary credits usually a>ver 
themselves ly the terms on which they do business 
against payment against forged bills of hding or other 
forged documents. 

The holder of a bill, by presenting it for acceptance 
or for payment, does not warrant the genuineness of 
the bill or of any of the signatures thereon, or that any 
accorofanying documents are genuine or represent 
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actual goods, and does not undertake to indemnify the 
acceptor in the event of the documents proving to be 
forgeries. (Guaranty Trust Company of New York v. 
A. Hannay & Co, (1918), 34 T.L.R. 427.) (See Present- 
ment FOR Payment.) 

If documents are sent out along with the bill to the 
drawee in order that he may inspect them, they should 
not be left with him. A banker, however, may have 
received instructions, from the correspondent sending 
him the bill, to deliver up the documents to the drawel 
upon his acceptance of the bill; or he may have instruc- 
tions to give up the documents on payment of the bill 
under rebate. 

When a banker advances against shipments he sends 
the bill abroad, with the bills of lading attached, for 
payment. When the documents are given up against 
acceptance, the banker has then to rely upon the 
acceptor, regarding whom he should have satisfactory 
information. 

Where a credit is opened abroad at a customer’s 
request, against bills of lading, policy, etc., the foreign 
banker draws on the banker in this country and sends 
the bill, with the documents attached, to the English 
banker. The documents may be taken by the customer 
and paid for at once; or the amount may be charged 
to the customer and the documents held as security 
imtil required. In some cases, the bills of lading may be 
handed to the customer and a letter taken from him 
hypothecating the goods to the bank, and undertaking 
to hand over to the bank the proceeds from the sale of 
the goods, and imtil that is done the customer agrees 
to hold the goods or the proceeds in trust for the bank. 
When this is done a separate account is usually opened 
for the operation. In such cases the banker really parts 
with his security and has to rely upon the honesty of 
his customer. In case of failure, trustees generally 
recognise these undertakings. There is the danger, 
however, that there may be a contra account due from 
the customer to a purchaser of the goods, in which 
case, as the latter has no notice of the hypothecation, 
he is entitled to deduct the contra account from the 
amount he is due to pay as the purchase price of the 
goods. (See Trust Letter or Receipt, etc.) 

When documentary bills are discounted, the banker 
takes a note of hypothecation or memorandum of 
deposit (stamped 6d.), from the customer, by which the 
bill of lading and the goods are pledged to the banker 
and under which he is given a right, if necessary, to 
sell the goods. 

For further information see Bill of Lading, Trust 
Letter or Receipt, Warrant for Goods. 

See the case of Ladenbur^ & Co, v. Goodwin, Ferreira 
&, Co, Ltd, (in Liquidation) and Garnett (the Liquidator), 
under Registration of Charges. 

If a banker sells a documentary bill he indorses it 
and thus becomes liable thereon; the bills of lading, 
indorsed in blank by the shipper, and the insurance 
policy, accompany the bill. 

A banker keeps a record of all his liabilities on 
acceptances and indorsements. 
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Where documents are given up against payment of 
a bill under rebate, the rate is usually J per cent above 
the London Joint Stock deposit rate, and is calculated 
from the date when the money (free of cost) will be in 
the hands of the person entitled to receive it, and at the 
place where it is payable, A receipt is indorsed upon 
the bill that the amount has been paid under rebate 
at per cent. (See Bill of Exchange, Bill of 

Lading, Documentary Credit, Marine Insurance 
Policy.) 

DOCUMENTARY CREDIT. One method adopted 
to finance overseas trade is to insert in a contract for 
the sale of goods a provision that payment shall be 
made by a banker. The banker assumes liability for the 
payment of the price of the goods and receives in 
return a percentage commission and the security 
afforded by the pledge of the relative documents of 
title. Importers approach their bankers with the request 
that the latter should lend their names as drawees of 
bills covering goods sold to the importers. They do so 
at the instance of exporters who may not desire to ship 
goods to parties whose credit is unknown to them and 
who may wish to discount their drawings at a fine 
rate at their own bankers. The term at which a bill shall 
be drawn is a matter concerning the buyer and seller. 
If the bill is drawn at sight, it is called a bank sight 
credit; if the bill is drawn at a period after sight, it is 
called a bank acceptance credit. If the shipping 
documents are not attached to the bill, the credit is 
described as a “clean” or “open” credit. Such credits 
are only opened for customers of the highest standing. 
The more usual course is for the shipping documents 
to accompany the bills drawn under the credit. 

When a banker pays a bill drawn under a sight 
credit he looks to his customer to provide him with the 
funds to do so. When he accepts a term bill drawn 
under a documentary credit it is customary for him to 
release the documents to the importer against a Letter 
of Hypothecation (^.r.) in order that the importer 
may be able to clear and market the goods. When 
the bill matures, the banker will expect his customers 
to put up the funds with which to meet it. In both cases 
a banker will expect all but his strongest customers to 
furnish at least partial security. 

The banker granting the credit will either advise the 
exporter direct or through a correspondent banker in 
the exporter’s country. The letter of advice will state 
the conditions governing the credit, such as its expiry 
date, its terms, what documents must be attached to 
the bill or bills, the nature and description of the goods, 
the date by which goods must be shipped, and the 
ports of loading and destination. The beneficiaiy 
(exporter, drawer) must mark all his drawings with the 
number and date of the letter of credit under which 
they are drawn. Tlie granting banker is under no 
obligation to honour drafts which have not been 
drawn within the terms of the credit and he will be 
unable to debit his customer should he do so. 

Where the credit calls for specified documents, it is 
not necessary that the bills of lading should describe 


the goods in full detail as they are described in the 
credit. It is enough if the documents are individually 
valid, are identifiable with the shipment, and as a set 
contain all the particulars given in the credit, and so 
long as those particulars in themselves do not show any 
conflict. 

In Midland Bank v. Seymour^ [1955] 2 Lloyd’s Rep. 
147, the bank were instructed to open a confirmed 
irrevocable letter of credit in favour of an exporter in 
Hong Kong, Mr. Seymour being their customer and the 
importer of the goods. As this was the first occasion 
on which Mr. Seymour had dealt with this particular 
firm of exporters in Hong Kong he asked his bank to 
obtain a report on them. The reply was brief and not 
very informative, but later when Mr. Seymour opened 
further credits, the Chartered Bank in Hong Kong 
cabled back that, while nothing detrimental was known 
of the exporting concern, the credits had not yet been 
advised to them on the grounds that the total quantity of 
goods mentioned in the credits was not likely to be avail- 
able in Hong Kong. Also they thought the price was 
much below current market price. They suggested that 
the goods should be examined after loading by a recog- 
nised surveyor. This information duly reached the 
Midland Bank and was passed on by them to their 
customer, who did not think there was anything in the 
points made. The credits were, therefore, duly opened. 

About a fortnight later a further report reached the 
Midland Bank on the exporters, and this report, while 
repeating information already known, contained the 
phrase “transactions should be on a marginal basis.” 
This report was apparently not passed on to the custo- 
mer. WTben the cargo of goods was found to be of very 
poor quality and the exporters, having collected sub- 
stantial sums under the credits, disappeared, the bank 
was alleged to have been negligent in that, on receipt 
of the first report, they had failed to make further 
inquiries, and in respect of the third report, they had 
failed to communicate it to their customer. Devlin, J., 
reviewed the bank’s duty to its customer and on the 
first ground found no fault on the bank’s part. 

“The bank must take care not to supply misleading 
information ... Is there a dutjr upon the bank to 
prosecute its inquiries with due diligence? Having got 
the information, it must take care that it is not mis- 
leading information, and, of course, if it makes what 
are obviously wholly inadequate inquiries, it may get 
information which it knows or ought to know is 
misleading; but, apart from that, has it got a duty to 
exercise due diligence in the prosecution of its inquiries ? 
That arises on the first head chronologically of negli- 
gence that is claimed in this case. Mr. Seymour’s 
complaint is that the bank ought to have reali^ that 
the answer it got was not an adequate answer and that 
the bank was, therefore, negligent in not making further 
supplementary inquiries in order to get further 
information. 

“I am not satisfied that the bank’s duty goes as far 
as that. After all, a bank is not employed as a private 
inquiry agent.” 
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On the second ground, the judge held that the bank 
was guilty of a breach of duty in failing to pass on a 
material communication. “Once one grants that there 
is a duty not to give misleading information, then I 
think- that that duty is a continuing one in this sense, 
that so long as the relationship exists, and so long as 
the matter to which the information was relevant is 
still, as it were, in hand, there is a duty to pass on any 
supplementary information which might alter the 
character of the original information.” 

It is no part of a banker’s duty when paying under 
an irrevocable credit to scrutixiise minutely the terms 
of a bill of lading, to consider their legal effect and, in 
the interests of the buyer, satisfy himself that any 
particular clause had been complied with. His duty is to 
satisfy himself that the correct documents have been 
presented to him, and that the bills of lading bear no 
indorsement or clausing by the shipowners or shippers 
which could reasonably mean that there was, or might 
be, some defect in the goods, or their packing. (See 
British Imex Industries Ltd. v. Midland Bank, [1958] 

1 All E.R. 264, where the bill of lading contained a 
printed clause relieving the shipowner from liability in 
respect of the insufficiency of packing and marking of 
steel bars and the bank called for an acknowledgment 
that the shippers had complied with the requirement. 
It was indicated in the Court of Appeal that only if 
clear evidence of fraud were available might the party 
establishing the credit be able to obtain an injunction 
delaying payment.) 

When advising the opening of a credit, the grantor 
banker will state whether the credit is to be revocable 
or irrevocable. A credit of the former type can be 
cancelled at any moment, but a banker must honour 
drafts drawn under an irrevocable credit even if his 
customers has failed in the meantime. Bankers there- 
fore charge an additional commission when they open 
irrevocable credits on behalf of their customers. It is 
often said that an irrevocable credit is the same thing 
as a confirmed credit, but this is not accurate since 
there are credits which are both irrevocable and 
unconfirmed. “For example, an American bank may 
ask its London correspondent to open a credit for an 
Indian beneficiary, the credit to be irrevocable on the 
part of the American bank and unconfirmed by the 
London bank. . . . Where more than one bank is 
concerned, whether or not the credit is irrevocable by all 
depends on the mstructions each receives” (Journal of 
the Institute of Bankers, May, 1936). 

Quite apart from whether a cr^it is revocable or 
revocable, it may be in one of several forms. There 
is the “margmal” credit, so-called from the fact that the 
instrument in question consists of a blank form of bill 
of exchange, in the mar^ of which are contained the 
terms of issue of the credit. (Such credits are now rarely 
seen.) 

A “revolving” credit is one for a certain sum which 
is automatically renewed by “putting on at the bottom 
what is taken off at the top” so that, as drawings are 
paid, the beneficiary’s power of availment reverts pari 
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passu to the original figjire. In the Australian, New 
Zealand, and South African trades there is in use an 
“anticipatory” letter of credit which contains a clause 
entitling the beneficiary to draw on the issuing bank 
before shipment. A “reimbursement” credit is created 
when a banker in country X requests a banker in 
country Y to allow an exporter in Y to draw bills on 
the Y banker, the X banker undertaking to reimburse 
his correspondent as and when such drawings have to 
be honoured by the Y banker. 

The “anticipatory” or “pre-shipment” type of credit 
may contain what is known as a “red” clause, which 
authorises the seller to obtain an advance before 
shipment of goods for which he has to pay in advance. 
This is common in the South Africa, Australia and New 
Zealand wool trade. 

The so-called “green” clause covers the same 
pre-shipment advance, but storage as well. 

A “negotiation” credit is one where a buyer opens a 
credit in favour of the seller, not in the seller’s country, 
but in a third country, and tihe seller’s bills on the bank 
opening the credit are negotiated in his own country. 
Thus, a German buyer from India might pay by means 
of an irrevocable credit in sterling opened with a London 
bank. The seller’s bills drawn on the London bank are 
purchased with recourse by a bank in India. 

A “transferable” credit is one which specifically 
authorises the beneficiary to transfer part or whole of 
the credit to someone else. Thus, a buying agent 
abroad can arrange the purchase of goods on behalf 
of his principal on the footing that the principal opens 
a transferable credit in favour of the agent and the 
agent transfers the benefit of the credit to the suppliers 
of the goods. 

A “re-fibaance” credit is used where a buyer requires, 
say, three months’ credit, but the seller wants his monty 
at once. The difficulty is overcome by a provision in 
the credit that as soon as the seller’s sight bill has been 
paid the advising bank will accept the buyer’s bill at 
three months. This is then discounted by the advising 
bank and the proceeds remitted by that bank to the 
opening bank, who are thus reimbursed for the payment 
to the seller. 

On 20th November, 1962, the 99th Session of the 
Council of the International Chamber of Commerce 
passed the following resolution-— 

“The Uniform Customs and Practice for Documen- 
tary Credits codified in 1933 by the Seventh Congress 
of the International Chamber of Commerce and revised 
by its Thirteenth Congress in 1951, received formal 
acceptance by many countries. 

“However, documentary credit practice has subse- 
quently so developed that it has been felt necessary to 
review the existent text with a view to securing the 
adherence of countries which had not hitherto accepted 
the Uniform Customs and Practice. 

“The International Chamber of Commerce has there- 
foreprepared a new revised text (Document No. 470/1 1 p. 

“The International Chamber of Commerce submits 
this revised text for adoption to the Banking Associa- 
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tions in the various countries and recommends that it 
should as far as possible be put into force by the Banks 
uniformly on 1st July, 1963.” {See Uniform Customs 
AND Practice, Documentary Credits.) 

DOMICIL]^ BOX. (The word domicile is from 
the Latin domicilium, a habitation.) 

Where a bill of exchange is accepted payable at some 
place other than the acceptor’s private or business 
address it is said to be domiciled at the place. 

A drawer may, if he wish, name the domicile or 
place of payment in the body of the bill or below the 
drawee’s name. 

DOMINION REGISTER. A branch register of 
members of a company resident in a dominion. The 
Companies Act, 1948, provides as follows— 

Power for Company to keep Dominion Register 

“Section 119. (1) A company having a share capital, 
whose objects comprise the transaction of 
business in any part of Her Majesty’s Domin- 
ions outside Great Britain, the Channel 
Islands, or the Isle of Man may cause to be 
kept in any such part of His Majesty’s 
Dominions in which it transacts business a 
branch register of members resident in that 
part (in this Act called a ‘dominion register’). 

“(2) The company shall give to the registrar of 
companies notice of the situation of the office 
where any dominion register is kept, and of 
any change in its situation, and if it is dis- 
continued, of its discontinuance, and any such 
notice shall be given, within fourteen days of 
the opening of the office or of the change or 
discontinuance, as the case may be. 

“(4) References to a colonial register occurring in 
any articles registered before the first day of 
November, 1929, shall be construed as 
references to a dominion register.” 

Regulations as to Dominion Register 

“120. (1) A dominion register shall be deemed to be 
part of the company’s register of members (in 
this section called ‘the prmcipal register’). 

“(2) It shall be kept in the same manner in which the 
principal register is by this Act required to be 
kept, except that the advertisement before 
closing the register shall be inserted in some 
newspaper circulating in the district where the 
dominion register is kept, and that any com- 
petent court in that part of Her Majesty’s 
dominions where the register is kept may 
exercise the same jurisdiction of rectifying the 
register as is under this Act exerciseable by 
the court, and that the offences of refusing 
inspection or copies of a dominion register, 
and of authorising or permitting the refusal 
may be prosecuted sunumrily before any 
tribunal having summa^ criminal jurisdiction 
in that part of Her Majesty’s dominions. 

“(3) The company shall — 

{a) transmit to its registered office a copy 

i6— (B.1535) 


of every entry in its dominion register 
as soon as may be after the entry is 
made; and 

{b) cause to be kept at the place where the 
company’s principal register is kept, 
a duplicate of its dominion register 
duly entered up from time to time. 

“Every such duplicate shall, for all the purposes of 
this Act, be deemed to be part of the prmcipal register. 

“(4) Subject to the provisions of this Section with 
respect to the duplicate register, the shares 
registered in a dominion register shall be 
distinguished from the shares registered in the 
principal register, and no transaction with 
respect to any shares registered in a dominion 
register shall, during the continuance of that 
registration, be registered in any other 
register. 

“(5) A company may discontinue to keep a dominion 
register, and thereupon all entries in that 
register shall be transferred to some other 
dominion register kept by the company in the 
same part of Her Majesty’s dominions, or to 
the principal register. 

“(6) Subject to the provisions of this Act, any 
company may, by its articles, make such 
provisions as it may think fit respecting the 
keeping of dominion registers.” 

Stamp Duties in Cases of Shares Registered 
in Dominion Registers 

“Section 121. An instrument of transfer of a share 
registered in a dominion register, other than such a 
register kept in Northern Ireland, shall be deemed to 
be a transfer of property situate out of the United 
Kingdom, and, unless executed in any part of the 
United Kingdom, shall be exempt from stamp duty 
chargeable in Great Britain.” 

DONATIO MORTIS CAUSA. (Latin.) A gift 
made in anticipation of, and conditional on, the death 
of the donor, is called a donatio mortis causa. 

If a person, in anticipation of death, draws a cheque 
and hands it to say, his son, unless the cheque is actually 
or constructively paid before death takes place, the 
gift is ineffectual. It cannot be paid by the banker after 
he has had notice of the drawer’s death, and it does not 
form a charge upon the deceased’s estate. But if the 
donee transfers the cheque to another party, for value, 
that party would have a claim upon the estate for the 
amount, though the banker would not pay it after notice 
of death. 

There is, however, a difference between a cheque 
drawn by the donor, and one payable to the donor. In 
the former case “his own cheque is not property, it is 
only a revocable order,” but in the latter case it is the 
^"indicia of title to property which belonged to him” 
(Justice Buckley). When it is payable to the donor, the 
person who receives it obtains a good donatio mortis 
causa^ and is fully entitled to the amount. If not 
indorsed by the donor, it has been held that the 
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recipient is entitled to require the indorsement of his 
legal representatives. 

A bill, a promissory note, and a bond and mortgage 
deed have also been held to form good subjects of 
gifts made in anticipation of death. A dying man’s 
own promissory note is not a proper subject of a donatio 
mortis causa. {Re Leaper; Blythe v. Atkinson, [1916] 
1 Ch. 579.) 

Where a banker’s deposit receipt was handed over 
by the donor immediately prior to his death, it was held 
to be a good donatio mortis causa. {Re Dillon', Duffin 
V. Duffin (1892), 62 L.T. 614.) 

Where the certificate of registration of an Exchequer 
Bond (which certificate entitled the owner to delivery 
of the Bond on demand) was handed over as a dying 
gift, it was held to be a good donatio mortis causa 
of the Bond. {Re Lee; Treasury Solicitor v. Parrott, 
[1918] 2 Ch. 320.) 

Victory Bonds have been held to form a proper 
subject of a donatio mortis causa. {Re Richards; Jones 
V. Rebbeck, [1921] 1 Ch. 553.) 

Deposit books of the Post OjQSce Savings Bank, the 
London Trustee Savings Bank, and three of the “Big 
Five” were held to be essential documents of title in 
Birch and Another v. Treasury Solicitor, [1950] 2 All 
E.R. 1198, where three questions indicating the tests 
to be imposed in such a case were answered aflSrma- 
tively by the Court of Appeal. The three questions are : 
(1) Is there a sufficient delivery of the subject-matter 
of the alleged gift to support a donatio? (2) Is there 
the necessary intention to make the gift {animus 
donandi)! (3) Assuming the first two questions to be 
answered affirmatively, then where the subject-matter 
of the gift is a bank balance (a chose in action incapable 
itself of physical delivery) and a bank deposit book 
relating to the account is delivered, is this document 
such an essential indication of title as is necessary to 
constitute a valid donatio mortis causa of a chose in 
action? 

Although a cheque payable to the donor or a deposit 
receipt, forms an effectual gift, a banker, with notice 
of the payee’s death, would not pay such cheque or 
deposit receipt to the recipient of the gift (even if 
indorsed by the deceased donor), until indorsed by the 
legal representatives of the deceased. 

A donatio mortis causa is subject to payment of estate 
duly. 

(See Gifts Inter Vivos.) 

DORMANT BALANCJ^* The balances of accounts 
which have not been operated upon for a long period. 
(See Unclaimed Balances.) 

The Select Committee to whom the Dormant Bank 
Balances and Unclaimed Securities Bill was referred, 
reported in December, 1919. It was estimated that the 
total of balances dormant for six years prior to 1st 
January, 1920, was — 

On Current Accounts , . £2,220,926 

On Deposit Accounts . , 5,787,659 

£8,008,585 


Of this total the balances which were the property 
of untraceable persons were estimated to be £2,^470 
“Your Committee think that a very much longer period 
than six years should elapse before a state of dormancy, 
having legal consequences involving publicity, should 
be recognised.” The majority of the Committee were 
of opinion that if an account has not been operated 
upon for a period of 30 years, the account should be 
deemed to be dormant. “Bankers should be required 
to inform the Public Trustee whenever a balance 
becomes a dormant balance. Two years after this 
notification, if the owner should not have been traced, 
the dormant balance should be transferred to the Public 
Trustee.” 

With regard to the operation of the Limitation Act, 
“all the evidence showed that no bank had ever avmled 
itself of the Statute of Limitations against the claim of 
an owner.” The Committee were of opinion that it 
would be well “to make the law conform to what 
appears to be the universal custom, and to enact 
expressly that the owner’s rights to money deposited 
by him in a bank are not subject to the operation of the 
Statute of Limitations.” 

In the case of boxes and parcels entrusted to banks 
for safe custody, the Committee recommended that a 
period of 70 years should elapse before they become 
subject to the provisions of the bill. No action was 
taken as a result of the Select Committee’s report. 

In Swiss Bank Corporation v. Joachimson (1921), 37 
T.L.R. 534 the Court of Appeal held that express 
demand by a customer for repayment of a current 
account balance is a condition precedent to the right 
to sue the banker for the amount. Atkin, L.J. said: 
“The result of this decision will be that for the future 
bankers may have to face legal claims for balances of 
accounts which have remained dormant for more than 
six years. But seeing that bankers have not been in the 
habit as a matter of business of setting up the Statute 
of Limitations against their customers or their le^l 
representatives, I do not suppose that such a change in 
what was supposed to be the law will have much 
practical effect.” 

The question as to whether unclaimed dividends, 
dormant bank balances and other unclaimed assets 
could not be put to some use by the Government was 
answered in die House of Lords on 13th December, 
1961, when a Government spokesman said that no 
valid justification was seen for the course proposed, 
that the Government would have no moral title to 
dormant balances, that the secrecy attaching to private 
bank accounts would be violated, and that difficultly 
would be raised in regard to the particular point in 
time at which any particular balance should be 
considered to be dormant. 

DORMANT PARTNER. (See Sleeping Paritser.) 

DOUBLE FLORINS. These inconvenient coins were 
first issued in 1887 and the issue was discontinued in 
1890. 

DOWER, Abolished by the Administration of 
Estates Act, 1925. The right of a widow, whose husband 
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had died intestate, to a life interest in one-third of her 
deceased husband’s real estate, unless there was a 
declaration against dower in the deed of conveyance 
to the husband. The dower existed whether there had 
or had not been any issue of the marriage. 

(See Intestacy.) 

DRAFT. (From the verb to draw. Formerly spelled 
‘‘draught” and “drawght.”) 

Bills of exchange on demand, or after sight, or after 
date, are called drafts, because they are drawn by one 
person on another. Cheques also are sometimes called 
drafts. But the word “draft” is used principally when 
referring to a banker’s own draft, or instrument drawn 
upon another banker or upon one of his own branches, 
or to a draft drawn upon his London agents or London 
office, at seven, fourteen or twenty-one days after date, 
or on demand, or to a foreign dr^t drawn by a banker 
in one country upon a banker in another. (See Banker’s 
Draft.) 

DRAFT BOOK. A book in which are kept particulars 
of drafts issued, e.g. the date, number of draft, name of 
payee, amount, and term (on demand or at so many 
days date or sight). When a draft is finally paid, the 
date of payment is entered in the column provided for 
the purpose. Separate books may be kept for drafts 
on demand, and for drafts after date; also for drafts on 
London, on the head office, on branches, or on 
correspondents. 

DRAFT ON DEMAND. (See Banker’s Draft.) 

DRAWEE. The drawee of a bill is the person to 
whom it is addressed. 

By Section 6 of the Bills of Exchange Act, 1882-— 

“(1) The drawee must be named or otherwise 
indicated in a bill with reasonable certainty. 

“(2) A bill may be addressed to two or more drawees 
whether they are partners or not, but an order 
addressed to two drawees in the alternative 
or to two or more drawees in succession is not 
a bill of exchange.” 

Where different parties to a bill are the same person, 
Section 5 provides — 

“(1) A bill may be drawn payable to, or to the order 
of, the drawer; or it may be drawn payable 
to, or to the order of, the drawee. 

“(2) Where in a bill drawer and drawee are the same 
person, or where the drawee is a fictitious 
peraon or a person not having capacity to 
contract, the holder ntay treat the instrument, 
at his option, either as a bill of exchange or as 
a promissory note.” 

The drawee is the person who is expected to accept 
the bill and, at maturity, to pay it. If the drawee, on 
receiving a bill, agrees to pay the amount as indicated 
therein, he signifies his assent to the drawer’s order by 
signing his name across the fac» of the bill, called 
accepting the bill. When the drawee has accepted a 
bill he is then called the acceptor (q.v,) and his written 
assent on the bill is his acceptance (q,v.). 
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With regard to funds in the hands of a drawee. 
Section 53 enacts— 

“(1) A bill, of itself, does not operate as an assign- 
ment of funds in the hands of the drawee 
available for the payment thereof, and the 
drawee of a bill who does not accept as 
required by this Act is not liable on the 
instrument. This subsection shall not extend 
to Scotland. 

“(2) In Scotland, where the drawee of a bill has in 
his hands funds available for the payment 
thereof, the bill operates as an assignment of 
the sum for which it is drawn in favour of 
the holder, from the time when the bill is 
presented to the drawee.” 

The drawee of a cheque is the banker on whom it is 
drawn. The banker is responsible only to the drawer 
and is under no liability to the person presenting the 
cheque for payment, except in Scotland, where the 
presentment of a cheque attaches any balance there 
may be in the drawer’s account to the extent of the 
cheque. In Scotland, if the balance in an account does 
not admit of the payment of a cheque the cheque is 
returned and the balance of the account is transferred 
to a “Funds attached” account. 

The drawee of a bank draft is the bank to which the 
order to pay is addressed. (See Acceptor, Bill of 
Exchange, Presentment for Acceptance.) 

DRAWl^. The drawer is the person who signs a 
bill of exchange giving an order to another person, the 
drawee, to pay the amount mentioned therein. 

In the usual course, a drawer makes out the bill 
himself, signs it, and sends it to the drawee for accep- 
tance. But a person may sign a bill as drawer which 
has already been made out and accepted, and even 
indorsed. A bill purporting to be an miand bill duly 
accepted before it has been signed by the drawer should 
be capable of being stamped with an impressed stamp 
before the drawer affixes his signature thereto and so 
executes it. But the Inland Revenue appear to be 
disinclined to take this view, although prior to 1927 no 
objection was raised to stamping bSls in such circum- 
stances. When a simple signature on a blank stamped 
paper is delivered by the signer in order that it may 
be converted into a bill, it operates as a prima facie 
authority to fill it up as a complete bill, using the 
signature, if so authorised, as that of the drawer. (See 
Inchoate Instrument.) 

Section 55 of the Bills of Exchange Act, 1882, 
provides — 

“(1) The drawer of a bill by drawing it — 

“(a) Engages that on due presentment it 
shall be accepted and paid according to 
its tenor, and that if it be dishonoured 
he will compensate the holder or any 
indorser who is compelled to pay it, 
provided that the requisite proceedings 
on dishonour be duly taken; 

“(^?) Is precluded from denying to a holder 
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in due course the existence of the payee 
and his then capacity to indorse.” 

A drawer may, if he wish, limit his liability on the 
bill by such words as “Pay Joito Brown or order without 
recourse,” or, '"sans recours'* Permission to do so is 
given in Section 16, as follows — 

“The drawer of a bill, and any indorser may insert 

therein an express stipulation— 

“(1) Negativing or limiting his own liability to the 
holder; 

“(2) Waiving as regards himself some or all of the 
holder’s duties.” 

Where different parties to a bill are the same person, 
Section 5 provides— 

“(1) A bill may be drawn payable to, or to the order 
of, the drawer; or it may be drawn payable 
to, or to the order of, the drawee. 

“(2) Where in a bill drawer and drawee are the same 
person, or where the drawee is a fictitious 
person or a person not having capacity to 
contract, the holder may treat the instrument, 
at his option, either as a bill of exchange or as 
a promissory note.” (See Parties to Bill of 
Exchange.) 

Where a drawer is dead, notice of dishonour must be 
given to apersonal representative ; where he is bankrupt 
notice may be given either to the party himself or to the 
trustee. (See Dishonour of Bill of Exchange.) 

In applying the provisions of Part IV of the Bills of 
Exch^ge Act, 1882, the first indorser of a promissory 
note is (by Section 89) deemed to correspond with the 
drawer of an accept^ bill payable to the drawer’s 
order. The drawer of a cheque is the person on whose 
account it is drawn and who must provide the funds 
to meet it. 

If the drawer’s signature is forged, the banker cannot 
charge the cheque to his customer’s account. Even if 
the forgery is so perfectly done as to defy detection 
imder the closest scrutiny, it does not affect the banker’s 
liability. His customer cannot be debited with a cheque 
which he has not drawn unless the drawer has adopted 
It or is estopped from setting up the forgery. (See 
Forgery.) b j \ 

When a cheque is returned with the answer “signa- 
toe differs,” the paying banker should advise the 
drawer. (See the case under Signature.) 

The drawer of a cheque must take care to fill up the 
cheque in such a manner so that, after it leaves his 
hands, it cannot readily be altered without giving 
r^sonable ground for suspicion. To neglect this duty 
of ^efulness is a negligence cognisable by law. (See 
Lor^n Joint Stock Bank Ltd. v. Macmillan and Arthur, 
under ALimATiONs and Cheque.) 

The various pointe to be observed when dmwing a 
ct^ue axe given under Drawing a Cheque. 

"^ere a drawer is unable to write, he may sign by 
makmg a x in the presence of a witness who is known 
to bank oifidals. The mark should be made at the 
bank, otherwise the banker cannot be certain that it 
has been made by the customer. 


The form is usually this — 
his 

Thomas x Smith. 
mark 

Witness— James Robinson, 

Hope Street, 
Manchester. 

If the customer does not produce an outside person 
two officials of the bank may witness his mark. Banks 
do not, as a rule, consider one official sufficient. 

When mandates or authorities are held regarding the 
signing of cheques, the instructions must be carefully 
observed. A difficulty sometimes arises where a banker 
is authorised by a limited company to pay cheques 
when signed by two directors and the secretary, and 
the secretary is also a director, his name appearing on 
cheques in both capacities. In such a case the banker 
should ascertain if the articles of association permit a 
director to act also as secretary. Even if th^ do so 
permit, it is better to have a clear imderstanding with 
the company on the point. 

Where a person draws a cheque in a representative 
capacity, words should be added to show clearly that 
he signs for and on behalf of a principal. (See Agent, 
Per Pro.) 

Notice of a customer’s death cancels the banker’s 
authority to pay his cheques, and any cheques presented 
after re^ipt of such notice are returned “Drawer dead,” 
except in the case of a cheque which the banker has 
agreed to pay, by marking or certifying it, at the 
drawer’s request for payment, or which the banker has, 
for his own convenience, “marked” in connection with 
the local clearing. 

Where a person is too ill to sign his name, his mark 
should be witnessed by two persons, one of whom should 
be the doctor in attendance. It is usual for the doctor 
to certify that his patient clearly understood the nature 
of the transaction. 

The drawer of a bill payable on demand is discharged if 
it is not presented for payment within a reasonable time. 

The drawer of a cheque is, in an ordinary case, 
liable thereon for six years from the date of the cheque. 
(See Alterations, Authorities, Bill of Exchange, 
Cheque, Joint Account.) 

DRAWING A CHEQUE. A customer’s cheque 
must be unambiguous, and must be ex facie in such a 
condition as not to arouse any reasonable suspicion. 

A customer is bound to exercise reasonable care in 
drawing a cheque, to prevent the banker being misled. 

To neglect the duty of carefulness in drawing a cheque 
is a negligence cognisable by law. 

If a customer draws a cheque in a manner which 
facilitates fraud, he will be responsible to the banker 
for any loss sustained by the banker as a direct conse- 
quence of the negligence. It is well settled law that if a 
customer signs a cheque in blank and leaves it to 
another person to fill up, he is bound by the instrument 
as filled up by the agent. 

In drawing a cheque it is a very simple thing to take 
reasonable and ordinary precautions against forgery. 
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The above remarks were made in the judgment in an 
appeal to the House of Lords in London Joint Stock 
Bank Ltd. v. Macmillan and Arthur ^ [1918] A.C. 111. 
(See under Ajlterahons and Cheque.) 

When drawing a cheque the following points should 
be observed — 

(1) Use the form of cheque supplied by your banker. 
The cheque is usually specially prepared so as to make 
any erasure easily seen. (See Alterations.) 

(2) Fill up the cheque in black ink, with clear writing 
and bold figures. Do not use a pencil, or “indelible” 
pencil, or typewriter for the purpose. The modem type 
of “ball point” should not be used owing to the tendency 
of the special kind of iak used to fade. 

(3) Commence to write the amount close to the left 
margin and do not leave any space between the words. 
Join the amount of pounds to the word “pounds” as 
though they were one word. 

(4) Commence the first figure of the amount close 
to the left margin and do not leave any vacant space so 
that another figure may be inserted. The space between 
pounds, shillings and pence should be filled with a dash, 
thus £23-6-8. 

(5) Make the cheque payable to order, if not so 
printed. (See Order.) Do not issue a bearer cheque 
if it can be avoided. 

(6) If the cheque is to be sent by post, cross it with 
two parallel strong black lines, from edge to edge, and 
mark it “not negotiable.” Do not draw the lines 
through figures. Cheques with printed crossings should 
be used when possible. If the name of the payee’s 
banker is known, write it across the cheque as a special 
crossing. (See Crossed Cheque.) 

(7) For further protection, the words “not exceeding 
pounds” may be written across the cheque. 

(8) Do not sign a cheque in blank. (See Blank 
Cheque.) 

(9) If an alteration is necessary after a cheque is 
filled up, the alteration, if material, should be verified 
by the drawer’s signature. If there are several drawers, 
each should sign the alteration. Initials are too easily 
forged. (See Iterations.) 

(10) Do not “open” a crossed cheque by writing 
thereon “pay cash.” It is better to issue a fresh cheque, 
if necessary, and destroy the other. (See Opening a 
Crossing.) 

(11) Always use the same form of signature on each 
cheque, in accordance with the specimen signature 
supplied to the bank. (See Signature.) 

(12) See that the amount in writing agrees exactly 
wi^ the figures. (See Amount of Bill or Cheque.) 

(13) Take care to write the payee’s name correctly. 
If the payee is a company, do not abbreviate the 
company’s name. 

Do not leave a space between the payee’s name and 
the words “or order” or “or bearer,” but fill up any 
blank with a horizontal line. Although the leaving of 
such a space has facilitated an addition to the payee’s 
name so as to constitute a material alteration of the 
cheque, it was not held to be contributory negligence on 


the drawer’s part in the case of Slingsby and Others v. 
District Bank, [1932] 1 K,B. 544, Lord Justice Scrutton 
hinted that it might become so if such frauds became 
frequent. 

(14) If you have several accounts, mark near the 
signature the name of the account to which the cheque 
has to be debited. 

(15) Where, say, John Brown has authority to draw 

cheques on the account of John Jones, he should sign 
“per pro. John Jones, John Brown.” Cheques drawn 
by officials of a company should be signed “For and 
on behalf of Co. Ltd.,” 

and the officials should state the capacity in which they 
sign. (See Per Pro.) 

(16) Keep the cheque book locked up. 

(17) When a new cheque book is required, sign the 
bank’s printed request form. 

(18) Avoid borrowing cheques from another person’s 
cheque book. 

(19) Fill up the counterfoil fully before detaching the 
cheque. 

(20) If a cheque is lost, give full particulars of it to 
your banker and ask him to stop payment. If subse- 
quently found, advise your banker at once. 

DRAWING ACCOUNT. A current account. 

DRAWN BILL. A bill drawn in this country and 
payable abroad, if negotiated direct from the drawer 
to a foreign banker in London, is termed a drawn bill. 
(See Made Bill.) 

DRAWN BONDS. Where a certain amount of 
bonds is to be repaid periodically, the method adopted, 
in order to determine which of the bonds should be 
paid, is to “draw” numbers, on the lottery principle, 
up to the amount required. The numbers so drawn 
represent the bonds to be paid off, which are then called 
“drawn bonds.” 

Advertisements of such drawings are given in the 
press, and the Bondholders' Register gives complete lists 
of drawn bonds. 

After a bond is drawn interest ceases. In the cases 
of some foreign government bonds, however, the 
coupons may continue to be paid after a bond is drawn 
for repayment, but the amounts so paid are treated as 
repayments on account of the principal. 

“DRIVE-IN” BANK. A service to motorists whereby 
cheques may be cashed or money paid in through a 
window between the car driver and the bank cashier. 
For security reasons there may be an armour plated 
glass window, conversation between customer and 
cashier being carried on through a two-way microphone 
and loudsp^er system. The cashier controls a steel 
drawer which slides through a hatch in the wall, by 
means of which money and documents are passed. 

The first “drive-in” bank in this country was opened 
in Liverpool at the end of January, 1959. 

DRUNKEN PERSON. The contracts of a man 
known to be drunk are voidable, but not void. Hence 
drunkenness is no answer to a holder in due course, 
but would be to an immediate parly with notice. 

Where a drunken person draws a cheque at the bank 



DICTIONARY OF BANKING 


DOE] 


PXJR 


counter in order to obtain cash and he really insists 
upon payment, it is well to have the signature witnessed. 

DOE DATE OF BILL. (See Time of Payment of 
Bell.) 

DOPLICAIE OR COUNTERPART. By the Stamp 
Act, 1891, the stamp duty is— 

Duplicate or Counterpart of 
any instrument chargeable with any 
duty. 


chargeable with duty (except the counterpart of an 
instrument chargeable as a lease, such counterpart not 
being executed by or on behalf of any lessor or grantor) 
is not to be deemed duly stamped unless it is stmnped as 
an original instrument, or unless it appears by some 
stamp impressed thereon that the full and proper duty 
has been paid upon the original instrument of Wch it 
is the duplicate or counterpart.” (See Denoting 
Stamps.) 


Where such duty does not 
amount to 5s. 


The same duty 
as the original 
instrument. 


In any other case . 


£ 


s. d, 
5 0 


And see Section 72, which is as follows — 

“The duplicate or counterpart of an instrument 


DURESS. Actual or threatened violence or im- 
prisonment whereby force is put upon a person to enter 
into a contract. “Force and fear” is the Scottish 
equivalent of duress. See Bills of Exchange Act, 1882, 
Section 30, as regards duress in relation to the accep- 
tance, issue, or subsequent negotiation of a bill of 
exchange. 
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EARMARKED. If a customer pays in to the credit 
of his account an amount expressly to meet a specified 
cheque or bill when presented, the credit is said to be 
“earmarked,” and the money cannot be used by the 
banker for any other purpose. (See Appropriation of 
Payments.) 

EASEMENTS. The rights which the owner of a 
property may have over the property belonging to 
another person, such as rights of way, rights of light, 
rights of air, rights of water, rights of support, etc. An 
absolute right of way may be acquired by the uninter- 
rupted use for forty years, unless the use was granted 
in writing by the owner of the land. A right of 
light over another person’s property (except when 
the privilege is granted in writing by the owner of the 
property) is acquired after an enjoyment of it for twenty 
years. 

These easements or rights are called incorporeal 
hereditaments. 

An easement is a legal estate save where it is held 
neither in perpetuity nor for a term of years absolute, 
when it is an equitable easement. 

(See under Legal Estates.) 

“EFFECTS NOT CLEARED.’* Owing to the 
exigencies of business, bankers usually credit articles 
paid in for collection to a customer’s account, before 
clearance thereof. In some cases items are entered in 
the ledger and statement as “Cash”; in other cases 
they are indicated by symbols. 

fii Capital and Caunties Bank v. Gordon^ [1903] A,C. 
240, Lord Lindley said: “It must never be forgotten 
that the moment a banker places money to his customer’s 
credit, the customer is entitled to draw upon it unless 
something occurs to deprive him of that right.” 
Bankers, however, caution their customers by a notice 
in the pass book or elsewhere to the effect that the 
right is reserved to postpone payment of cheques 
drawn against uncleared effects which may have been 
credited to the accoimt and presumably this precaution 
saves them from the above ruling. In a later case in a 
lower court, however (Underwood Ltd, v. Barclays 
Bank, [1924] 1 K.B. 775), it was said: “Though the 
cheques were in fact credited to the customer’s account 
before they were cleared the customer was not informed 
of this, and I can see nothing to prevent the bank from 
declining to honour a cheque if the payment in against 
which it was drawn had not been cleared.” 

If there is an agreement express or implied such as 
would arise out of a course of business to pay against 
uncleared effects, a banker would be bound to honour 
cheques drawn against such effects and he cannot 
arbitrarily and without notice withdraw such faciliti^. 

A banker who expressly or impliedly agrees to 
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drawings against uncleared effects is a holder 
for value of such effects. (See imder CoLLEcnNG 
Banker.) 

As to the effect of a garnishee order on imcleared 
effects, see Garnishee Order. 

FLECTION. A technical term used in the law of 
wills. The doctrine of election comes into play when 
a testator leaves a gift to A and at the same time 
purports to give B something which he cannot give 
because in fact it belongs to A. In such a case A 
cannot both take the gift under the will and retain his 
own property. He must elect either to take under the 
will, in which case he will receive the testator’s gift, 
but at the same time transfer his properly to B; or to 
take against the will, in which case he will keep his own 
property and abandon the legacy (or if its value exceeds 
the value of his own properly, compensate B out of the 
legacy). The application of the doctrine of election 
depends not upon the intention of the testator, but 
upon his having purported to dispose of property of 
which he was unable vahdly to dispose. (See Re 
MengeVs Will Trusts: Westminster Bank Limited v. 
Mengel and Others, [1962] 2 All E.R. 490.) 

ELECTRONIC COMPUTER. (See Mechanised 
A cCOUNnNG.) 

ELEGIT. (See Writ OF Elegit.) 

ENDORSEMENT. Same as Indorsement 

ENDOWMENT POLICY. A poKcy of assurance 
which is payable on the assured surviving to a certain 
age, or payable at death if it occurs before that age. 
(See Life Poucy.) 

ENFRANCHISEMENT. The term applied, before 
copyhold and customary tenure was abolished on 1st 
January, 1926, to the freeing of copyhold land from 
manorial incidents and its conversion into freehold 
land. (See Copyhold.) 

ENTAILED ESTATE. Where land was grated to 
a person and the heirs of his body, it was said to be 
entailed, and the estate was called “estate tail.” When 
the land was freed from the entail, it was said to be 
disentailed. 

On 1st January, 1926, any legal estate tail then 
©dsting was, by the Law of Property Act, 1925, con- 
verted into an equitable estate. From that date an 
estate tail cannot exist as a legal estate. 

An equitable estate tail may, however, be created 
by way of trust in any properly, real or personal. 
(Section 130 (1).) 

EQUIPMENT BONDS. A name sometimes given 
to bonds (registered or bearer) which are issued by a 
company for the purpose of raising money in order to 
provide equipment for the business. (See Bearer Bonds, 
Registered Bond.) 
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EQUITABLE ESTATE. There are only two le^ 
estates in land — 

(1) An estate in fee simple absolute in possession. 

(2) A term of years absolute. 

All other estates, interests, and charges in or over 
land take effect as equitable interests. 

Prior to 1926, in a mortgage of freehold property 
the legal fee simple was conveyed to the mortgagee, 
and llie mortgagor retained merely the equity of 
redemption, but, since 1925, the legal fee simple 
remains in the mortgagor and a legal term of years is 
vested in the mortgagee; and a second mortgagee (who 
had formerly only an equitable estate) has also a legal 
term of years vested in him. (See Mortgage.) 

A deposit of the title deeds of a legal estate with or 
without a memorandum of deposit is an equitable 
mortgage, and does not require registration as a land 
charge. (See Land Charges.) 

EQUITABLE MORTGAGE. Where a borrower 
gives to a lender, as security, the title deeds of his 
property, without any document of charge, or the 
deeds with a memorandum of deposit, or even a tnemo- 
randum of charge without the deeds, it is an equitable 
mortgage. An equitable mortgage does not vest a legal 
estate in the lender, as does a legal mortgage, but in the 
memorandum which usually accompanies the deposit 
of deeds, the borrower, as a rule, promises to grant a 
legal mortgage when requested to do so. (See Memo- 
randum OF Deposit.) 

The expression is sometimes loosely used where any 
chose in action (e.g. shares, a life policy or a debt) is 
given as a security without tide legal title being formally 
transferred to the lender-subject, of course, to the right 
to redeem. 

An equitable mortgagee, when he desires to realise 
his security, requires to go to the Court for power to 
sell, or to foreclose, or to enter into possession, or to 
appoint a receiver (unless the mortgage is by deed). If, 
however, he obtains a legal mortgage he has power to 
sell or put in a receiver without applying to the Court, 
but, in the case of a mortgage deed executed after 1925, 
the mortgagee’s power to sell or appoint a receiver shall 
not be exercised only on account of the mortgagor 
committing an act of bankruptcy or being adjudged a 
bankrupt, without the leave of tide Court. (Si^ under 
Mortgage.) 

By Section 91 (7) of the Law of Property Act, 
1925, the Court may, in the case of an equitable mort- 
gage, create and vest a mortgage term in me mortgagee 
to enable him to carry out a sale as if the mortgage 
had been made by deed by way of legal mortgage. 

This Act does not affect the right to create an equit- 
able mortgage by deposit of the deeds relating to a legal 
esUte. 

By Section 13, **the Act shall not prejudicially affect 
the right or interest of any person arising out of or 
consequent on the possession by him of any documents 
relating to a legal estate in land.” If a person obtains 
a legal mortgage (subsequent to a banker’s equitable 
mortgage with deeds) registration of that mortgage 
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will not secure priority to the banker’s charge if he 
continues to hold the deeds. 

An equitable mortgage by deposit of deeds does not 
require to be registered imder the Land Charges Act, 
1925, but an equitable charge without a deposit of 
deeds must be registered, (See Land Charges.) 

When an equitable mortgage is given by a company 
with or without the deeds, the charge must be registered 
within twenty-one days after the date of its creation. 
(See Registration of Charges.) 

For the purposes of the Stamp Act, 1891, “equitable 
mortgage” means an agreement or memorandum under 
hand only, relating to the deposit of any title deeds or 
mstruments constituting or being evidence of the title 
to any property whatever (other than stock or market- 
able security), or creating a charge on such property. 
(Section 86 (2). See Mortgage.) 

A memorandum of deposit under/THe duty is the same 
j ^ < as tor a mortgage 

seal . . . . *1 (see Moktoage). 

A memorandum of deposit of deeds every 
under hand (whether a principal) part of £ioo ot 
security or collateral security) . ^ 

The stamp on a memorandum of deposit, under 
hand, of documents of title other than title deeds is 
sixpence for any amount, and an adhesive stamp may 
be used. 

If under seal, the duty is the same as for a mortgage. 
(See Section 86 (1) (d) (gX Stamp Act, 1891, under 
Mortgage.) 

Where a memorandum of deposit under seal is held 
(stamped 2s. 6d. per cent) and a legal mortgage is subse- 
quently obtained in fulfilment of the agreement in the 
memorandum to give a mortgage, the mortga.ge comes 
under the heading of “substituted security” (see 
Schedule (2) under Mortgage), and is liable to the 
duty of 6d. per cent, but limited to 10s. in all. If, 
however, the memorandum of deposit is under hand, 
the subsequent legal mortgage is liable to the full 
mortgage duty of 2s. 6d, per cent. 

When a limited company (which has power to give 
an equitable mortgage without using its common seal) 
authorises one of the directors or an official of the 
company to sign a memorandum of deposit under 
hand (stamp Is. per cent) the document should be 
accompanied by a properly certified copy of the 
resolution of the directors empowering him to deposit 
the deeds and sign the memorandum. 

A letter or memorandum of deposit, chargeable with 
ad valorem duty, must be stamped within thirty days 
of its date, or, if received from abroad, within thirty 
days of its receipt in this country. 

By an Inland Revenue Circular — 

The instruments given to banks to secure overdrafts 
are almost invariably worded as securities for all sums 
due or to become due. In the case of equitable mort- 
gages, every security, whether primary or collateral, 
is chargeable with the duty of Is. per cent on the 
highest amount at any one time due in respect of 
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the indebtedness secured to the bank ujp to date 
(i.e. within thirty days) and with additional duty 
from time to time, if the indebtedness should subse- 
quently reach, at any one time, a higher total. In no 
case can the value of the security deposited be taken as 
the basis of assessment for mortgage duty. (See copy 
of the Circular under Mortgage.) 

For instance, if the deeds of several different proper- 
ties are lodged as security, with a separate memorandum 
for each to cover the overdraft, each memorandum 
requires to be (according to the above Circular of the 
Inland Revenue) stamped to cover the full amount 
secured. But if each memorandum limits the amount 
recoverable against the security named therein, then 
the above rule does not apply and the charge requires 
to be stamped at Is. per cent only on the amount 
recoverable. The amount to be inserted should be the 
maximum figure at which the banker values the parti- 
cular security. 

A memorandum, unless a fixed amount has been 
inserted in it, may be further stamped to cover an 
additional overdraft, but the Stamp Authorities will, 
before stamping it with the extra stamp, require the 
banker to state what has been the highest amount of 
overdraft and the date when it occurred. It must be 
stamped for the additional amount within thirty days 
of the extra overdraft being taken. 

If a fixed amount is inserted in the memorandum of 
deposit, the security cannot be made available for any 
greater amount than that stated in the document. If 
the property is to form a security for more than that 
amount, a fresh memorandum must be taken. 

If a memorandum of deposit is unstamped or 
insufficiently stamped, it cannot be accepted as evidence 
in a Court of Law or Equity. An instrument which has 
not been stamped within the prescribed time may be 
stamped at any time afterwards under a penalty of £10. 
In many cases a smaller penalty may be required. 
Neglect to stamp a memorandum does not affect the 
validity of it. 

In Scotland, a deposit of title deeds, either with, or 
without, a memorandum of deposit, does not create an 
equitable mortgage, as in England. If, therefore, a 
banker in England advances against real property in 
Scotland, the form of charge must conform to the law 
of Scotland. (See Heritable Securities in Scottish 
Appendix, Mortgage, Title Deeds.) 

EQUITY OF REDEMPTION. Before 1926 a legal 
mortgage of a freehold was made by the mortgagor 
conveying to the mortgagee the whole of his interest 
in the fee simple, subject to a proviso that if he repaid 
the mortgage debt within a stipulated time (usually 
six months) the mortgagee would re-convey the property 
to him. Until such time the mortgagor had a legal right 
to recover his land, but after such time the mortgagee 
had a legal right to the land and the mortgagor had 
only an equitable right, called the equity of r^emption. 
The Court of Chanceiy enforced this equitable right 
where non-payment was due to accident, etc., but later 
gave relief m all cases where default was made at the 


prescribed time. Thereafter any stipulation in the 
mortgage deed which qualified the equity of redemption 
was of no effect, this being the meaning of the phrase 
“Once a mortgage, always a mortgage.” 

Since 1925 a mortgage of freeholds is effected by a 
demise for a term of years absolute. (See Mortgage.) 
In this way the legal estate remains in the mortgagor 
(previously he retained only an equity of redemption) 
and the mortgagee has a legal estate also in the shape 
of a term of years. They are both called estate owners. 
The equity of redemption is preserved by a provision 
in the mortgage for cesser of the term of years on 
redemption. The courts will not enforce a provision 
preventing the mortgagor from redeeming for an undue 
length of time or in circumstances considered unfair. 
When repayment of the money secured by the mortgage 
is made, a receipt for it is indorsed upon the mortgage 
(which receipt operates without any reconveyance), and 
the mortgage term becomes a satisfied term and shall 
cease (i.e. cesser of the mortgage term). The receipt 
must be stamped as a reconveyance. (See Statutory 
Receipt.) 

Where a mortgagor is entitled to redeem, he is 
entitled to require the mortgagee, instead of re-convey- 
ing or surrendering, to assign the mortgage debt and 
convey the mortgaged property to any tlurd person, as 
the mortgagor directs. This provision does not apply 
in the case of a mortgagee being or having been in 
possession. (Law of Property Act, 1925, Section 95.) 

Subject to any contrary intention expressed in tiie 
mortgage deed, a mortgagor seeking to redeem any one 
mortgage is entitled to do so without paying any money 
due under any separate mortgage made by him, solely 
on property other than that comprised in the mortgage 
which he seeks to redeem. (S^tion 93.) (See Con- 
solidation OF Mortgages.) 

A mortgagor is entitled, as long as his right to 
redeem subsists, at his own cost, to inspect and make 
copies of, or extracts from, the documents of title 
relating to the mortgaged property. (Section 96.) (See 
Mortgage, Title Deeds.) 

ESCHEAT. Where a tenant in fee simple died 
intestate and without heirs, his estate escheated or 
reverted to the superior lord, i.e. the Crown. 

Escheat was abolished by the Administration of 
Estates Act, 1925, and if an estate owner dies intestate or 
without heirs his property goes to the Crown as bona 
vacantia, (See Intestacy.) 

ESCROW. A deed handed to a person who is not a 
party to it, to be held by that person xmtil certain 
conditions have been fulfilled by the party in whose 
favour the document is drawn. When the conditions 
have been complied with, the document takes effect as a 
deed and is then delivered to that party, the grantee. 

ESTATE DUTIES INVESTMENT TRUST. A 
company formed in 1953, with a capital of £1 million to 
provide funds to meet estate duties, where assets are 
held in shares in private companies, by acquiring a 
minority holding in such shares as investments. Four- 
fifths of the capital was provided by seven insurance 
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compsuiics and a number of investment trust companies, 
and the remaining one-fifth was subscribed by the 
Industrial and Commercial Finance Corporation. 

In the first ten years of its existence the company 
showed a steady expansion, and the accounts for 1961 
disclosed a portfoHo of £3,108,583, the capital having 
by then been raised to £2,200,000 paying a dividend of 
9i per cent. 

ESTATE DUTY. This duty is imposed upon the 
principal value, i,e. the gross price it would sell for in the 
open market at the date of death of the deceased, of all 
property, real or personal, which passes on the death of 
any person after August 1, 1894, unless it be an estate 
not exceeding £5,000 or some of the other exemptions 
mentioned in the Finance Act, 1894, or subsequent Acts. 

The principle was laid down in Cowley v. Inland 
Revenue Commissioners^ [1899] A.C. 198, that Sections 1 
and 2 of the 1894 Act were mutually exclusive. Sec- 
tion 1 dealt with property which passed on the death, 
and Section 2 with property which was deemed to pass. 
This view was reversed in Public Trustee v. Inland 
Revenue Commissioners {The Times ^ 15th December, 
1959), when the House of Lords held that the two 
sections are inter-related, Section 1 imposing the charge 
to estate duty in general terms, and Section 2 defining 
the area of the charge. 

The executor or administrator is required to furnish 
particulars of the property of the deceased person, and 
the duty on the personal property is payable before 
obtaining a grant of probate or letters of administration. 
If the duty on the other property passing is not paid 
at the same time, an account setting forth the particulars 
of the property must be supplied within six months of 
the death. 

When a death occurs after 1925, a purchaser of a 
legal estate will take free from any charge for death 
duties, unless the charge is registered as a land charge. 

The estate duty payable upon real property may be 
paid in eight equal yearly instalments or sixteen half- 
yearly instalments, with interest at 2 per cent from the 
date at which the first instalment is due. The first 
instalment is due at the expiration of twelve months 
from the date of the death. If the property is sold, the 
duty is payable on the completion of the sale. 

With regard to gifts inter vivos the rule is that 
all gifts, with certam exemptions, are assessable to duty 
on the death of the donor within five years of the gift, 
or one year if the gift is to a recognised charity. As a 
result of changes made by the 1957 and 1960 Finance 
Acts a distinction must be drawn for all deaths after 
1st August, 1957, between settled gifts and outright 
so that duty may be levied on the actual benefit 
i;^ch the donee receives under the gift. The later Act 
provides a graduated relief by reducing the principal 
value of the property deemed to pass on the death. The 
amount of the reduction is 15 per cent if death takes 
place in the third year, 30 per cent if in the fourth year, 
and do per cent if in the fifth year. 

The duty (duu^ble Upon the benefit arising by sur- 
in case of joint investments or ownerships. 


Where estate duty has become payable on any pro- 
perty consisting of land or a business (not being a busi- 
ness carried on by a company), certain reductions are 
allowed in respect of quick successions. (See Quick 
Succession Reuef.) 

The Finance Act, 1949, abolished succession and 
legacy duty, but increased the rates of estate duty. The 
present rates as amended by the Finance Act, 1962, 
are set out below. Agricultural land, industrial here- 
ditaments, plant and machineiy are charged with a 
reduction of 45 per cent in each of these rates. 

Money received under a policy of assurance effected 
by any person on his life, where the policy was wholly 

General Scale of Rates of Estate Duty 


For deaths on or after Ath Aprils 1963 


Principal Value of Estate 

Rate 
per Cent 
of Duty 


£ 



£ 




Not exceeding 

5,000 

Nil 

Exceeding 5,000 and not exceeding 

6,000 

1 


6,000 



7,000 

2 


7,000 



8,000 

3 


8,000 



10,000 

4 


10,000 



12,500 

6 


12,500 



15,000 

8 


15,000 



17,500 

10 


17,500 



20,000 

12 


20,000 



25,000 

15 


25,000 



30,000 

18 


30,000 



35,000 

21 


35,000 



40,000 

24 


40,000 



45,000 

28 


45,000 



50,000 

31 


50,000 



60,000 

35 


60,000 



75,000 

40 


75,000 



100,000 

45 


100,000 



150,000 

50 


150,000 



200,000 

55 


200,000 



300,000 

60 


300,000 



500,000 

65 


500,000 



750,000 

70 


750,000 


1,000,000 

75 


1,000,000 


• 

• 

80 


kept up by him for the benefit of a designated donee (as, 
for example, where a husband insures his life for the 
benefit of his wife) is liable to estate duty (Lord Advocate 
V. Fleming, [1897] A.C. 145), If he paid part only of the 
prenaium the assurance money is liable only for a 
proportionate part of the duty. 

\^en the policy from the begmning was held in trust 
for the beneficiary, it was considered that the deceased 
never had an interest in the policy; consequently the 
policy moneys were not aggregable with the donor’s 
free estate, and this fact encouraged the issue of such 
policies in cases where the rate of duty was expected to 
be high. 

It now seems however, that, where the donor dies 
within five years of the issue of the policy, the Inland 
Rev^ue will claim that the substance of the gift is 

m 
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the premiums paid by the deceased, and as a con- into an equitable interest. From that date an estate 
sequence the rate of duty must be ascertained by aggre- tail cannot exist as a legal estate. (See Legal Estates.) 
gation with the free estate. (See Potter v. Inland An equitable estate tail may, however, be created in 
Revenue Commissioners, [1958] S.L.T. 198.) any property, real or personal. 

Estate duty is not chargeable on real (immovable) ESTOPPEL. A rule of evidence whereby a man is 
property situated out of the United Kingdom, or on not allowed to disprove facts in the truth of which he 
personal (movable) property out of the United Kingdom has by words or conduct induced others to believe, 
when the deceased was domiciled out of the United knowing that they might or would act on such belief. 
Kingdom at the time of his death, but, if he was domi- A man is not permitted to resist an inference which a 
ciled in the United Kingdom when he died, estate reasonable person would necessarily draw from his 
duty is payable on both real and personal property, words or conduct. 

Where a bank holds securities to the order of a customer “Where one by his words or conduct wilfully causes 
domiciled abroad or in the Isle of Man or the Channel another to believe the existence of a certain state of 
Isles, probate or letters of administration granted by a things, and induces him to act in that belief so as to 
court in the United Kingdom must be exhibited before alter ids own previous position, the former is prevented 
such securities are released. There is a liability for from averring against the latter a different state of 
estate duty in respect of such securities, except in the things as existing at the same time.” 
case of 3 J per cent War Loan, 4 per cent Victory Bonds, A drawer of a cheque may be estopped from denying 

and 4 per cent Fundmg Loan, 1960-90. the genuineness of his signature, notwithstanding that it 

Section 29 of the Finance Act, 1958, provided that is forged, where his own conduct has led the banker into 
where two or more persons die after 15th April, 1958, paying the cheque, i.e. by keeping silent when he 
in circumstances rendering it uncertain which of them should have warned the banker. Where a wife forged 
survived the other or others, the property chargeable her husband’s cheques which were paid by the bank, 
with estate duty in respect of each death shall be and the husband subsequent to his wife’s confession 
calculated as if they had died at the same moment and delayed advising the bank until after his wife’s death, 
all relevant property had devolved accordingly. (See it was held that he was estopped from denying the 
CoMMORiENTES.) genuineness of the signature on the ground that his 

The Small Estates (Representation) Act, 1961, per- silence had deprived the bank of its civil remedy against 
mits from January 1st, 1962, application for a grant of the forger, on account of her death. (Greenwood v. 
representation to a customs officer instead of to the Martins Bank Ltd,, [1932] 1 K.B. 371.) 

Probate Registry in cases where the net estate is less The following estoppels arise on bills of exchange — 
than £1,000 and the gross estate is less than £3,000. The acceptor cannot deny to a holder in due course 
ESTATE OWNER. The owner of a legal estate is the existence of the drawer, the genuineness of his signa- 
called an “estate owner.” A legal estate may subsist ture, and his capacity and authority to draw the bill, 
concurrently with, or subject to, any other legal estate Where a bill is payable to the drawer’s order, the accep- 
in the same land. (Law of Property Act, 1925, Section tor cannot deny tihe capacity of the drawer to indorse, 
1.) For example, a mortgagor of freeholds and the but he can deny the genuineness or validity of his 
mortgagee are both estate owners, the former having indorsement. Likewise he cannot deny a payee’s 
the legal fee simple and the latter a legal term of years existence and capacity to indorse, but he can deny 
absolute. (See Mortgage.) the genuineness or validity of his indorsement. (Section 

ESTATE TAIL. An estate tail (or fee tail) is the 54, Bills of Exchange Act, 1882.) 
opposite of fee simple. An estate tail is where land is The drawer cannot deny the existence of the payee 
granted to a person and the heirs of his body, so long and his capacity to indorse. 

as there are such heirs, whereas a fee simple is granted The indorser cannot deny the genuineness and regu- 
to his heirs, which need not necessarily be the heirs of larity of the drawer’s signature and all previous indorse- 
his body. (See Intestacy.) ments. (Bills of Exchange Act, Section 55.) 

The word “tail” is from the French taille, a cutting EUROPEAN FREE TRADE AREA. An organisa- 
(tailler, to cut), indicating that the land is cut or tion formed in May, 1960, by the United Kingdom, 

separated from any other estate and limited to the Demnark, Norway, Sweden, Switzerland, Portugal and 

person and the actual descendants of the person to Austria with the object of compensating for losses 

whom it is conveyed. If the man has been married which might be suffered in their trade with the Common 

more than once, the descendants of each marriage are Market countries by increased trade amongst them- 

included; but if the land is granted, or limited, to the selves, and to place themselves in a stronger bargaining 

descendants of one wife it is called a “special estate position in any negotiations with the six Common 

tail.” Market countries. 

When an estate tail is converted into a fee simple it The subsequent attempt by the United Kingdom to 
is said to be disentailed, the entail being barred, and the join the Common Market, and its failure, have strength- 
tenant may then dispose of the estate at will. ened its links with the European Free Trade countries 

On 1st January, 1926, any legal estate tail then exist- and good progress has been made in the reduction Of 

ing was by the Law of Property Act, 1925, converted industrial tariffs in a programme originally agreed a^ 
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Stockholm. At a meeting in Lisbon in May, 1963, the 
seven countries, with their associate member, Finland, 
proposed a ten per cent reduction on 1st January, 1964, 
1965, and 1966, with a final reduction of twenty per 
cent on 31st December, 1966, thus achieving a complete 
elimination of industrial tariffs. While Finland is 
committed only to a consideration of the time table, 
the Seven have agreed to adhere to it. In order to reach 
this agreement a number of concessions have had to be 
made, either bilaterally or within the Area itself. The 
United Kingdom has agreed to a temporary suspension 
of duty on butter in favour of Denmark; Portugal, 
Norway and Austria have been given access to the 
London capital market; Norway is to be allowed to 
delay tariff reductions on certain items; and Austria 
has been left free to negotiate some kind of agreement 
with the European Economic Community. 

Since 1959 the value of trade between the United 
Kingdom and the European Free Trade Area countries 
(excluding Finland) has risen by over 25 per cent. (See 
also Common Market.) 

EUROPEAN MONETARY AGREEMENT. (See 
European Payments Union.) 

EUROPEAN PAYMENTS UNION. A financial 
system brought into use on 1st July, 1950, by those 
Western European countries in receipt of Marshall Aid, 
together with thehr respective monetary area groups, 
and by Switzerland. The object of the system was to 
increase the volume of trade between the fifteen member 
countries and currency areas, and to facilitate financial 
settlements within the group. Such settlements were 
made monthly by a debit or credit in the books of the 
Bank for International Settlements, each country being 
allotted a quota figme by reference to which payments 
were made or received in gold. This offsettmg of aU 
members’ surpluses or deficits through a multilateral 
clearing system achieved the majdmum economy of 
limited gold and doEar resources. 

The Union was originally established for two years 
only and was thereafter renewed annually until 1958, 
when its place was taken by the European Monetary 
Agreement. It had successfully carried its member 
countries through a necessary interim period on the 
road to full convertibility of currencies. Full converti- 
bility, which came in December, 1958, had been 
foreseen and provision made for the necessary adjust- 
ments by the negotiation of the Agreement. One of the 
reasons why it was allowed to inherit some of the 
functions of the Union was that it would stand as a 
symbol of European co-operation, which had been so 
fruitfulduringthe years of the MarshaUPlan. Function- 
ally, however, it was found that the system was bound 
to lose most of its importance. When the principal 
currencies of Europe became convertible, at least for 
non-residents, and a free and effective exchange market 
was again operative, it was inevitable that that market 
could handle the business of clearing inter-European 
paymaits far more efficiently than could be done by 
m<mthly Europe^ Monetary Agreement settlements. 

One provision in the AgrcOT^t had unpremeditated 


results. This was that other member’s currencies held 
by central banks pending the monthly settlements 
should be covered by a dollar guarantee. This was 
meant to ensure that member countries should not lose 
through the change in exchange parities of member 
currencies if they extended interim finance to those 
countries during the month and until such times as the 
balances were cleared. This provision was, however, 
distorted in the case of sterling because the holdings of 
sterling by central banks of other European Monetary 
Agreement countries were the result not of interim 
finance, but of maintaining more permanent reserve 
and working balances. When interest rates in the 
United Kingdom were relatively high, the central banks 
in Europe were encouraged to amass sterling balances 
and then invest them profitably in Treasury bills and 
similar securities, doing so, moreover, under the pro- 
tection of a dollar guarantee. 

This was tantamount to discrimmation against other 
countries which normally hold sterling balances as part 
of their reserve, particularly sterling area countries 
such as Australia and New Zealand. 

For this reason when the Agreement came to be 
renewed in 1962 the British representatives negotiated 
a fresh provision by which the dollar guarantee on 
sterling balances would apply only to some 5 per cent 
of the sterlmg holdings held by other member countries’ 
monetary authorities. If, however, there should be 
recourse once again to bilateral exchange assistance 
such as was given to sterling under the Basle arrange- 
ments, the additional sterling holdings held by other 
central banks as a result of this assistance would have a 
guarantee expressed not in dollars, but in terms of the 
currency of the country giving the assistance and, there- 
fore, acquiring the sterling. 

The Agreement continues, therefore, as a potential 
source of collaboration and help for any member 
countries which may experience pressure on their 
currencies. 

EX ALL. Shares sold “ex all” exclude the buyer 
from accrued dividends, and all rights which the seller 
may have as shareholder. 

EX COUPON. Without the coupon for interest just 
due. Bonds are usually quoted as ex coupon on the 
evening of the date when the coupon is due. 

EX DIVIDEND. Without the dividend. A pur- 
chaser buying shares so quoted will not get the benefit 
of a dividend in course of payment. British and 
Colonial Government and Corporation securities are 
quoted “ex div.” about one month before the interest 
date. Victory Bonds are marked “ex div.” ten days 
before the coupon date. Bearer bonds with sterling 
coupons and registered debentures are “ex div.” on the 
day the coupon or interest is payable. 

American and Canadian shares are quoted “ex div.” 
on the day following that on which they are similarly 
quoted in New York or Montreal. 

Securities transferable by deed (other than registered 
debentures) are generally quoted “ex div.” on the 
contango day following the date on which the dividend 
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has been declared if the company’s transfer books have 
been closed for the preparation of the dividend 'warrants. 

EX DRAWING. Without any benefit there may be 
from a drawing of bonds for payment which is due to be 
made. 

EX INTEREST. Without interest. 

EX NEW. Where new shares are being issued to the 
present shareholders of a company, a shareholder 
sometimes sells his old shares “ex new”; that is, he 
reserves to himself the right to receive the new shares. 

EX RIGHTS, Shares sold “ex rights” are without 
any rights to a new issue of shares which the old share- 
holders are entitled to, the seller reserving such rights 
to himself. 

EXCAMBION. (See Exchange.) 

EXCHANGE, A mutual arrangement by which one 
piece of property is exchanged for another. By the 
Stamp Act, 1891, the stamp duty is— 

Exchange or Excambion— Instruments £ s, d. 

effecting. 

In the case specified in Section 73 see 
below. 

In any other case .... 10 0 

(Excambion, a term used in Scotland for the contract 
of an exchange of property.) 

“Section 73. Where upon the exchange of any real or 
heritable properly for any other real or heritable 
property, or upon the partition or division of any real or 
heritable property, any consideration exceeding in 
amount or value one hundred pounds is paid or given, or 
agreed to be paid or given, for equality, the principal or 
only instrument whereby the exchange or partition or 
division is effected is to be charged with the same ad 
valorem duty as a conveyance on sale for the considera- 
tion, and with that duty only; and where in any such 
case there are several instruments for completing the 
title of either party, the principal instrument is to be 
ascertained, and the other instruments are to be charged 
with duty in the manner hereinbefore provided in the 
case of several instruments of conveyance.” (See 
Parution.) 

EXCHANGE AS PER INDORSEMENT. These 
words, or “exchange and stamps as per indorsement,” 
are sometimes found on bills drawn in this country on 
some other country m pounds sterling. Such a clause 
should only be placed by the drawer on a bill which he 
proposes to sell to his banker, since it is inapplicable to 
bills handed in for collection. The negotiating banker 
will iadorse his buying rate of exchange on the bill and 
this constitutes the rate at which it is payable by the 
drawee. The clause is most commonly found on bills 
drawn on Australia or New Zealand or South Africa, 
and in these cases entitles the drawer to receive the face 
amount in poxmds sterling at once, the bill being then 
forwarded by> say, the Ix>ndon oflSce of an Australian 
bank to its appropriate branch in Australia, there to 
be met by the drawee in Australian pounds at the 
rate indorsed by the bank in London. That rate will 
include the negotiating banker’s remuneration, cost of 
Australian stamp, and interest. 


EXCHANGE CLAUSE. A clause placed by the 
drawer on a bill of exchange drawn in his own currency 
and payable in another country. Its purpose is to 
ensure that any exchange charges shall be paid by the 
drawee. There are many forms of exchange clause and 
in some countries the law will only recognise clauses 
worded in a particular manner. 

A few examples follow, the bill in each case being 
drawn in sterling — 

“Payable at the current rate of exchange for sight 
drafts on London.” 

“Payable by approved banker’s cheque on London 
without loss in exchange.” 

“Payable at banker’s selling rate of exchange for sight 
drafts on London.” 

“Payable in pounds sterling effective.” 

“Payable at banker’s selling rate of exchange for 90 
days’ sight drafts on London” (in the South .^erican 
trade). 

“Exchange as Per Indorsement.” 

Exchange clauses are frequently referred to as sight 
clauses. 

EXCHANGE CLEARING AGREEMENT, A bi- 
lateral agreement between two States under which the 
Authorities in each of the contracting States set up 
machinery for the collection and payment of debts due 
to and by each other through a Clearing Office which 
usually maintains a special account at the Central Bank. 

Residents in each of the contracting countries must 
pay or claim in their ovra country all trading and/or 
financial debts accruing due to or by them in their 
transactions with residents in the other country. Simi- 
larly, residents in the other country must pay or claim 
from their own Clearing Office in their own currency 
in respect of transactions with members of the other 
country. 

Exchange Clearing Agreements are usually agreed in 
order to maintain equilibrium in the balance of pay- 
ments between two coimtries. They are usually set up 
between the financially weaker countries of Europe, 
North Africa and the Latin American countries. At the 
present time Exchange Clearing Agreements are in force 
inter alia between Greece and Czechoslovakia, Turkey 
and Egypt, and Himgaiy and Egypt. 

These agreements are not the same as barter agree- 
ments, by which the import of specified goods is set off 
against the export of other specffied goods. 

EXCHANGE CONTROL ACT, 1947. This Act 
codifies all Exchange Control orders under what were 
previously known as the Defence Finance Regulations 
and is designed primarily to mobilise and control the 
country’s liquid resources abroad and the international 
movement of currency owned by residents of the United 
Kingdom. Exchange Control is naanaged by the Bank 
of England as the Central Bank acting on behalf of 
H.M. Treasury, and the commercial banks known as 
Authorised Banks under the Act are appointed sub- 
agents of the Bank of England, to whom wide powers 
have been delegated to approve, inter alia, the purchase 
of exchange for transfer abroad. 
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Under the Act the world is divided into two parts; 
the first consists of the United Kingdom and “the 
Scheduled Territories” and the second of the remaining 
countries. The First Schedule of the Act lists the 
Scheduled Territories, which comprise the British 
Commonwealth (except Canada), the Irish Republic, 
British Trust Territories, British Protectorates and 
Protected States, Burma, Iceland, the Hashemite 
Kingdom of Jordan, Kuwait, Libya, South Africa, 
Western Samoa, and the Federation of Malaysia. 
The Act gives the Treasury power to add to or subtract 
from the list. The accounts of persons, firms, corpora- 
tions, etc,, domiciled in any of the countries of this 
list are designated for Exchange Control purposes as 
a resident of Scheduled Territories Accounts and those 
in the remaining countries of the world are designated 
“external accounts,” Generally speaking, the other 
countries of the Territories have modelled their own 
Exchange Control Regulations on those in force in the 
United Kingdom. 

The principal restriction in the Act for residents of the 
United Kingdom is that which prohibits payments from 
a resident account to the account of a person or concern 
situated outside the Scheduled Territories, unless 
permission has first been obtained. All such residents 
must offer to H.M. Treasury through their bankers 
any gold or specified currencies (i.e. those currencies 
which are bought and sold on the London Foreign 
Exchange market and at present comprise Austrian 
schillings, Belgian francs, Canadian dollars, Danish 
kroner, Deutschemarks, French francs, Italian lire, 
Netherlands girders, Norwegian kroner, Portuguese 
escudos, Swedish kronor, Swiss francs and United 
States dollars). 

Payments for exports from the United Kingdom to a 
place outside the Scheduled Territories are required to 
be paid for either in sterling from an external account 
or in any specified currency. 

Part III of the Act, which is concerned with securities, 
similarly places restrictions on transfers to a non-resi- 
dent A condition precedent to any dealing in bearer 
securities in the United Kingdom is provided in Section 
15 of the Act whereby owners, whether resident or non- 
resident, must lodge them with or to the order of an 
authorised depositary, to whom payment of capital 
must be made. 

Part IV deals with the import and export of sterling 
baj^ notes, foreign currency notes and other documents 
which provide for ^pital payments, e.g. life policies. 
There is no restriction on the import into the United 
Kingdom of sterling notes and notes expressed in 
foreign currencies and currencies of the Scheduled 
Territories. There continues to be a limitation on the 
e?qport of staling notes, which currently is limited to 
£250, which inay be carried by travellers. 

The following matters are of particular interest to 
bankers— 

“(1) The opening of various types of accounts for 
nonroidents of tl^ Scheduled Territories, 
and changes m designation which arise frem 


permanent changes in domicile, are delegated 
to banks under the Administrative series of 
notices issued by the Bank of England. 
(E.C. General 29, Second Issue.). 

“(2) Cheques intended to be issued for payment to an 
External Account must be submitted by the 
drawer to his to banker for prior approval, 
which is indicated on the face of the cheque and 
serves as notice to the collecting banker that 
the proceeds of the cheque may be so credited. 
If the cheque is not so authorised, it is the duty 
of the collecting banker receiving the proceeds 
of the cheque for the credit of an External 
Account to mark the cheque in such a way 
that the onus is on the paying banker to 
satisfy himself that payment is made or 
refused. 

“(3) No borrowing facilities may be granted to non- 
residents of the Scheduled Territories without 
the prior approval of the Bank of England. 

“(4) Banks are empowered to grant loans to bodies 
corporate resident in the Scheduled Territories 
but controlled by persons resident outside the 
Scheduled Territories. 

“(5) Guarantees, indencmities or any transactions 
whereby a resident incurs a liability, specified 
or implied, present or future, to or on behalf of 
a non-resident normally require the approval 
of the Bank of England.” 

These regulations are changed from time to time to 
meet differing conditions. 

EXCHANGE DEALER. (See London Foreign 
Exchange Market.) 

EXCHANGE EQUALISATION ACCOUNT. An 
account managed on behalf of the Treasury by the 
Bank of England. It was established in 1932, under 
authority of the Finance Act, 1932, with the object of 
preventing short-term changes in the international 
value of sterling, arising from causes unconnected with 
conamerce. The managers of the Account were author- 
ised to buy and seU gold or foreign currencies in such a 
manner as to smooth out variations in the exchange 
value of sterling due to seasonal fluctuations, the opera- 
tions of speculators and international movements of 
capital, uncoimected with trade. In addition, the 
operations on behalf of the Account were intended to 
afford to the internal financial structure of the country a 
measure of insulation and protection from irrelevant 
external influences. 

Following the suspension of the gold standard in 
Great Britain in September, 1931, die value of the 
pound sterling in terms of gold currencies fluctuated 
violently, and though the BaiSc of England endeavoured 
to control these fluctuations, it soon became clear that 
the resources of the Bank available for this purpose, 
and its limited powers as then constituted, were unequal 
to the task. The Exchange Equalisation Account was 
therefore established in April, 1932, and was provided 
with adequate powers and resources for its purpose. 

The initial capital consisted of £150,000,000 borrowed 
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from the Consolidated Fund by means of the issue of 
Treasury bills. The balance of the old Dollar Exchange 
Account, amounting to £25,000,000, was also trans- 
ferred to the Account, and payment of £8,000,000 was 
made from the Account to the Bank of England in 
respect of part of the losses incurred by the Bank in the 
repayment of the balance of credits obtained in France 
and America in August, 1931. The capital assets of the 
Account at its commencement thus amounted to 
£167,000,000. 

The unsettled monetary conditions in the United 
States at the beginning of 1933 and in Europe, particu- 
larly in France, between 1933 and 1936, seriously 
affected the stability of the external value of sterling, 
and it became necessary to increase the resources of the 
Account in order that it could cope with the difficulties 
encountered. In May, 1933, the capital assets were 
raised by £200,000,000; and in April, 1937, a further 
increase of £200,000,000 was authorised, making a total 
fund of £567,000,000. 

The actual operations on the Account have always 
been of necessity a closely-guarded secret; but in 1937, 
when the managers had become well experienced in their 
operations and when the resources at their disposal 
were comparatively unassailable, the Government 
decided to make public at six-monthly intervals the 
amount of gold held by the Account. The information 
given, however, showed the holdings at a date three 
months prior to the date of publication. With the out- 
break of war in 1939 the issue of these details was 
suspended. 

In 1934 a similar accoimt was established in the 
United States, and, in 1936, France and other countries 
followed suit. In September, 1936, Britain, the United 
States, and France reached an agreement as to the 
working of these accounts, and other countries have 
since joined them. 

In the closing months of 1938 and in 1939, the events 
which preceded the outbreak of war caused considerable 
instability in the exchange value of sterling, and the 
operations by the managers of the Accoimt increased 
in size and scope. It thus became necessary again to 
strengthen the resources available to the Account; and 
on 6th January, 1939, £200,000,000 of bar gold (valued 
at the statutory price of £3 17s. lOJd. per ounce troy) 
was transferred from the Issue Department of the Bank 
of England to the Account. To make this possible, 
authority was given for an increase in the upper limit of 
the Fiduciary Issue {q.v.) from £260,000,000 to 
£400,000,000. The Currency and Bank Notes Act, 
1939 iqj),) became law on 28th February, 1939, and, 
under its terms, the gold holdings of the Issue Depart- 
ment were written up to their market value, with the 
result that it became possible to reduce the upper limit 
of the Fiduciary Issue from £400,000,000 to £300,000,000 
and to transfer approximately £100,000,000 in securities 
to the Account. 

With the outbreak of war in September, 1939, the 
Currency (Defence) Act, 1939 (^.i?.) was passed, and 
under its terms the powers and scope of the Account 


were greatly increased. Authority was given for its 
funds to be invested in securities or for the purchase of 
gold in such manner as the Treasury considered ex- 
pedient for securing the defence of the realm and for the 
prosecution of the war. Acting on this, the whole of the 
gold held by the Issue Department of the Bank of 
England, apart from a nominal amount, was transferred 
to 3ie Account on 7th September, 1939. This amounted 
to £280,000,000, and the transaction necessitated an 
increase in the Fiduciary Issue to £580,000,000. Thus 
the Government’s total gold resources became concen- 
trated in the Account. Measures were also taken to 
place private holdings of gold, foreign exchange, and 
foreign securities at the diposal of the Government, so 
that the total foreign resources of the country became 
concentrated in one reserve imder the control of the 
Treasury. 

In the assumption by the Government of complete 
control over the country’s foreign exchanges, the 
operations on behalf of the Exchange Equalisation 
Account played a paramount role, and the respon- 
sibilities of the managers of the Account have thus 
widened from their original limited scope to the 
exercise of an over-all control in all matters pertaining 
to the international value of sterling. 

The object of the Account since die war has been to 
maintain a fixed rate of exchange. Until the devalua- 
tion of 1949 the pound-dollar exchange rate was held 
constant at $4*02 = £1 ; after devaluation, the rate 
remained fixed at $2*80 = £1. 

EXCHANGE RESTRICTIONS. During the war of 
1914-1918, many countries put in force various restric- 
tions on the free export of their currencies, and control 
measures were not uncommon right up to 1926, From 
that year to 1931 there took place a general removal of 
restrictive regulations, but the breakdown of the gold 
standard brought with it a tendency to renew and 
accentuate all the former prohibitory measures. The 
term is usually applied to abnormal measures for the 
defence of the exchange, but these may vary consider- 
ably from time to time and country to country. Before 
the Second World War, Great Britain imposed no actual 
restrictions, but the Treasury exercised a measure of 
control through a fund called the Exchange Equalisa- 
tion Account in certain other cormtries, such as 
Germany and Greece, the uses to which the currency 
could be put by traders and other private persons was 
subject to detailed regulations providing for all foreign 
exchange acquired to be delivered to the Government 
and for the rationing of the supply of foreign exchange 
to those wishing to make payments abroad. (See also 
Exchange Clearing Agreements.) 

EXCHANGE SLIP. A form which is filled up and 
signed by the person requiring notes, cash, or cheques on 
other branches or banks, to be exchanged hy a banker. 
It is very desirable that the form should provide that the 
customer’s account shall be debited if the article 
exchanged is unpaid or if for any reason the bank 
subsequently suffers liability thereon. 

EXCHANGES. The cheques which each banker in 
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a town holds drawn upon the other banker in the same Customers asking for this facility were required to sign 
town are collected each day by means of the “local an exchange form. (See above under Exchange Slip.) 
clearing” or “exchanges.” In 1945, however, at the request of the Treasury, 

According to the size of the town and the quantity of member banks of the British Bankers Association gave 

cheques, there may be one, two or even three “ex- notice that this facility would m future be restricted to 

changes” in one day; usually a settlement takes place salary or wages cheques, pensions, etc., cheques, divi- 
only at the final exchange of the day. dend warrants, orders of payment issued by Government 

In its simplest form, if banker X holds cheques drawn and local authorities in respect of service pay and pen- 
on banker Y, he sends a clerk, “the exchange clerk,” sions, etc. 

with the cheques to Y, The clerk hands the cheques to Y This restriction was imposed in order to check black 

and at the same time Y*s exchange clerk hands to X*s market operations and income tax evasion by requiring 

clerk any cheques which he may have, drawn upon X. crossed cheques to be paid into the payee’s or holder’s 
Each clerk makes a list, usually in an “exchange book,” banking accounts. 

entering on the one side all cheques handed over and on EXCHEQUER ACCOUNT. The account of the 
the other side all cheques received. The diflterence Treasu^ at the Bank of England; also referred to as the 
between the two sides is called the “balance of exchange,” Consolidated Fund. 

and is settled between the two banks either in cash or EXCHEQUER BILLS. Promissory notes of the 
by a London draft or through their respective London Government. They were first issued in 1696, and con- 
oifices or London agents. If the cheques received by X stituted the floating debt of the country for 160 or 170 
amount to more than the cheques given to Y, the years. There are no Exchequer Bills now in existence, 
exchange is against X and in Y’s favour, as X has to pay Treasury Bills having superseded them. (See Treasury 
Y the difference. If, on the other hand, X gives Y a Bills.) 

greater amount than he receives, the balance is in EXCHEQUER TALLY. A notched piece of wood, 

favour of X, and he receives payment of the difference 8 or 9 inches in length, which, at one time, was given as a 

from Y. form of receipt to a person who deposited money with 

If there are other bankers in the town, X’s clerk may the Government. A similar notched stick was retained 
visit all of them in turn and exchange cheques with each, in the Exchequer Department, and when the depositor 
In some towns one banker undertakes the visits wanted his money he produced his portion of stick, and 
during one week, and another banker takes the duty if the two sticks “talked,” that is, the notches on the one 
next week and so on. But where there are several agreed with the notches on the other, he was paid his 
bankers it is the custom for a representative from each money. 

to meet at a certain bank, or in a particular room, and It is said that a notch of 1 J-inches represented £1,000, 
mutually exchange cheques. A settlement may be 1-inch £100, |-inch £10, half a notch of that size £1, 

noade separately by each one with the others, or one il^-inch Is., smallest notch Id., a small hole Jd. 
b^er may adjust the various differences of the rest, The use of tallies was abolished in 1782, but the old 
with the result that each has only to pay or receive one ones were preserved till 1834, when it was ordered 
amount. that all the old tallies in the possession of the Govem- 

Each cheque should bear upon its face the stamp of ment should be destroyed. They were burnt in stoves in 
the presenting banker. the House of Lords, and it is supposed that they were 

Any unpaid cheques must be returned the same day, the cause of the fire, which destroyed both Houses of 
and it forms a matter of local arrangement as to the Parliament. 

hour up to which they may be returned. EXECUTOR. An executor is the person appointed 

“Returns” which are too late to form part of the in the will of a testator to administer his estate, to pay 
day’s settlement are sometimes paid in cash or settled his debts, and distribute his assets as instructed in the 
specially, or, in some banks, a signed voucher is given will. 

for the returned cheque, and the voucher is passed The probate is the ofificial evidence of an executor’s 
through in the next day’s exchange just like a cheque. title, but not the origin of his title, which is the will 

Cheques paid to the credit of a customer’s account, itself; his powers commence as from the death of the 

which are drawn upon another banker in the same town, testator, when the latter’s real and personal property 
may be presented for payment on the day of receipt or vests in the executor. Strictly speaking, an executor can 
heid^ until the next day, but in practice all cheques do everything appertaining to his office (except maintain 
received up to the time of the exchange are passed an action) before he obtains probate. In practice, how- 

confines his activities before probate to safe- 
EXCHANGING CHEQUES. Customers i^ed fre- guarding the assets of the estate and taking the necessary 
quently to request their bankers to exchange, for cash, steps to obtain probate. He can get in debts and collect 
cheques drawn on other banking ofifices, instead of rents, but third parties are not bound to pay him money 
payipg them into their accounts. or accept his title until he exhibits probate to them. An 

t. ^ ^ banker so ^cashed a cheque he became a administrator’s powers on the other hand flow from 
holder for value therefor (and probably a holder in due the grant of Letters of Administration and the deceased’s 
course) and did not act as an ag^t for collection, assets vest in him only from that date. 
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A person named in a will as executor can decline to 
act, but if he wishes to do so he must clearly renounce 
before undertaking any executorial act. Once having 
obtained probate he cannot renounce except in favour 
of the Public Trustee with the permission of the Court. 
In Scotland, however, an executor may by a deed of 
renunciation resign his ofi&ce after appointment. An 
executor who performs any act of administration in 
connection with the personal estate of the testator is 
personally liable to a penalty of twice the amount of 
estate duty if he does not prove the will within six 
months of the testator’s death. An infant cannot act 
as executor and, if he is named as sole executor, an 
administrator with the will annexed is appointed to 
act during his minority. 

Notwithstanding that an executor possesses such 
wide powers before probate, it is the custom in the 
ordinary course not to permit an executor to deal with 
the credit balances in the deceased’s name or with his 
securities until probate has been exhibited. It is 
possible that a later will may come to light revoking the 
previous one and appointing different executors, in 
which case the earlier will and the executors named 
therein would be invalid. This general banking practice 
is supported by the case of Tarn v. Commercial Bank of 
Sydney (1884), 12 Q.B.D. 294, where executors before 
probate sued the bank for the return of a bill lodged by 
the deceased for collection. The judge said: “Bankers 
are in a peculiar position and when asked to pay over 
large sums of money to persons claiming as executors of 
a deceased customer, I think they are justified in 
requiring to be made safe by production of probate.” 
But payments made to an executor after probate has 
been granted constitute a valid discharge even if the 
probate is afterwards revoked in favour of a later will. 

When probate has been exhibited it is customary to 
transfer any credit balance on the deceased’s account to 
the executors’ account by means of a cheque or authority 
signed by all. If the deceased’s account is in debit it 
should not be transferred into the names of the execu- 
tors, for the banker would then exchange a claim against 
the deceased’s estate for a claim against the executors 
personally. 

A debit balance on the deceased’s account should not 
be liquidated from credit balances on the executor’s 
account without the latter’s consent, as there is no 
right of set-off. 

Where two or more executors are appointed, they 
are in law regarded as one person, and the acts of any 
one are deemed to be the acts of all except that all 
proving executors must join in conveying real estate or 
in transferring stocks and shares. One executor may 
dispose of the testator’s assets and so bind the others 
and a receipt by one for money received will be binding 
on his co-executors. Likewise, in the absence of a 
contrary mandate^ payment to one of several executors 
will be a valid dischar^ to a banker, who caimot refuse 
to pay cheques drawn by any one executor. In practice, 
specific instructions are taken on the opening of an 
executorship account as to how it is to be conducted, 

17— (B.1535) 


Executors can authorise one or more of their number 
to operate on the account, etc., but cannot delegate 
powers to outside parties. 

In practice it is expedient to arrange for all executors 
to sign, so that if and when the executorship merges 
into a trust, there will be no irregularity on accoimt of 
one or more but not all of the trustees signing. (But see 
Solicitors^ Journal, 25th June, 1932, Q 2505, for an 
opinion that one out of two or more executors should 
only operate on the banking account when justified by 
necessity.) 

In Brewer v. Westminster Bank Limited, [1952] 2 All 
E.R. 650, a fraudulent executor forged the signature 
of his co-executor where both signatures were required. 
It was held that, although the bank was in breach of its 
obligations, the action could succeed only if both 
executors sued jointly (which, of course, the fraudulent 
executor could not do). The result was criticised 
generally and in the Court of Appeal, from which the 
case was dismissed only on agreed terms. The value of 
the decision is thus open to some doubt. 

Where a sole executor dies, his powers and interest 
pass to his executor. If, however, a sole executor dies 
intestate, his powers and interest will not devolve on his 
administrator, and a new grant of administration must 
be obtained from the Court, known as “de bonis non” 
(i.e. de bonis non administratis — of goods or assets 
not already administered). In the case of co-executors, 
on the death of one, his powers and interest vest in the 
survivor(s). 

It is difficult to decide the point of time when executors 
become trustees. In the case of In re Smith, Henderson- 
Roe V. Hitchins (1889), 42 Ch.D. 302, the judge said: 
“It is the duty of the executor to clear the estate, to 
pay the debts, funeral and testamentary expenses and 
the pecuniary legacies and to hand over the assets 
specifically bequeathed to the specific legatees. When 
all this has been done, a balance will be left in the execu- 
tor’s hands and I think it is plain that this balance will be 
held by him in trust.” Where an executorship account 
has been open for a period ordinarily incompatible 
with pure executorship, inquiries should be made 
as to whether a trust has commenced. If this be so, 
the style of the account should be altered and arrange- 
ments made for all to sign if this is not already the 
case. 

There is much argument on this subject; for example, 
where personal representatives retain property in their 
name “as personal representatives” or where there is 
delay in paying death duty. 

An executor cannot purchase any asset of the estate 
either directly or through a nominee, whether he pays 
full value or not, unless the sanction of the Court is 
obtained. 

Executors have power to borrow before probate as 
well as after probate and such borrowings are their 
personal responsibility. They can in either case, how- 
ever, give a specific charge over assets of the estate; 
they cannot charge the general estate. 

Borrowing before probate is usually required for the 
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payment of estate duty, probate fees, and funeral 
expenses. 

Section 5 of the Finance Act, 1894, says: “A person 
authorised or required to pay estate duty in respect of 
any property, shaA, for the purpose of paying the duty, 
have power, whether or not the property is vested in 
him, to raise the amount of the duty by the sale of or 
mortgage on that property.” 

Where an advance is required for probate purposes 
it is usual, unless the executors are known to the bank, 
to require an introduction from a reputable solicitor. 

An undertaking is executed by all the proving execu- 
tors whereby they undertake to apply the advance in 
payment of estate duty, etc., and to repay the advance 
out of the first moneys received on account of the 
estate. They also give a charge on the balance of the 
deceased's account and any of his securities that may be 
in the banker’s hands. Strictly speaking such an 
advance should not be of a fluctuating nature. 

Borrowings after probate are permissible for adminis- 
tration purposes, i.e. to pay the debts of the estate. 
Unless expressly given in the will, there is no power to 
borrow or give security for the purpose of paying 
legacies. Where any borrowing is allowed, the executors 
should charge assets of the estate— it is their personal 
liability and the bank cannot be a creditor of the de- 
ceased’s estate. 

The probate of a deceased trader or business man 
should be scrutinised to see if there are any directions for 
continuing the business. As a general rule executors 
have no authority in law to carry on the business save 
for realisation, a reasonable time being allowed to 
enable them to sell it to the best advantage or as a 
going concern. Executors are personally responsible 
for all debts incurred in so trading, even though they 
make it plain that they are acting as executors, and the 
creditors’ remedy is against them personally and not 
against the estate. They are, however, entitled to be 
indemnified out of the assets properly employed in 
carrying on the business. 

Often where an estate is undoubtedly solvent a banker 
will lend with or without security, with the authority of 
the principal beneficiaries being of full age. 

Executors may be empowered by the will to carry 
on a business for the benefit of the beneficiaries. In 
such a case an executor can employ only such assets as 
were employed in the business at the time of the testator’s 
decease, unless the will specifically authorises otherwise. 

Where the business is carried on, any creditors of the 
deceased can demand to be paid out of existing assets. 
If they assent to the carrying on of the business, how- 
ever, they will rank after the creditors of the executors 
as regards business assets. 

In Morton V. Morchanton (1930), Journal of Jnst of 
JBkrs, voL 51, p. 155, executors were empowered by 
the will to carry on &e business and mploy private 
assets of the t^tator therein. The executors paid off 
the ^^ceased’s overdraft by a transfer to their account 
agate a charge on the assets of the estate. Within 
two years the buMess was insolvent, and an unpaid 
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creditor of the deceased’s estate who had assented to 
the carrying one of the business sought to have priority 
over the bank’s charge. The bank contended that their 
charge took priority over the creditors of the deceased. 
It was held that in view of the deceased’s creditor 
having acquiesced in the carrying on of the business, 
the bank had priority. Hence it is the rule when asked 
to lend money to executors for carrying on the deceased’s 
business, to inquire if the creditors of the deceased have 
been paid or, alternatively, have assented to such 
carrying on. 

(See also Administrator, Personal Representa- 
tives, Probate.) 

EXECUTOR DE SON TORT. A person who inter- 
meddles, without authority, with the estate of a de- 
ceased person, is called an executor de son tort, that is, 
an executor of his own wrong. By the Administration 
of Estates Act, 1925, any person who fraudulently 
obtains any estate of a deceased person shall be charged 
as executor in his own wrong to the extent of the estate 
received, after deducting any debt due to him from the 
deceased and any payment made by him which might 
properly be made by a personal representative. (Section 
28.) 

EXECUTOR’S YEAR. The year immediately 
succeeding the testator’s death, during which the 
executor should, where practicable, realise the estate, 
pay death duties and debts, and provide for the legacies, 

EXEMPLIFICATION. An attested or certified 
copy of proceedings in a Court of Record. 

An exemplification of probate is the document issued by 
the Court in the event of the original probate being lost. 

EXEMPT PRIVATE COMPANY. By the Com- 
panies Act, 1948, the privilege of not filing, with the 
annual return to the Registrar, the annual accounts of a 
private company is restricted to a special type of such 
company known as an “exempt” private company. 

To qualify as such, there must not be more than fifty 
debenture holders. No body corporate must be a 
director or shareholder or debenture holder of the 
company, and neither the company nor any of its 
directors must be a party or privy to any arrangement 
whereby the policy of the company is capable of being 
determined by persons other than the directors, 
members and debenture holders, or trustees for 
debenture holders. Furthermore, no person other than 
the holder must have any interest in any shares or 
debentures of the company. 

Exceptions are made to this latter requirement where 
a banking or finance company holds shares or deben- 
tures in its name as security, and also where shares or 
debentures are held by executors of a deceased share- 
holder. Likewise, where shares or debentures are held 
by trustees xmder certain trusts or settlements, such 
circumstances will not rob a private company of its 
“exempt” character. (See Section 129 and Seventh 
Schedme.) There were 293,338 exempt private compan- 
ies registered in Great Britain at the end of 1962. 

EXHIBIT. (See ApECDAvrr.) 

EXPANSIVE THEORY. The theory that in a 
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monetary crisis the Bank of England should expand, 
and not contract, its issues. The Bank Charter Act of 
1844 placed restrictions upon the issue of notes, but in 
the three great crises of 1847, 1857, and 1866 that Act 
had to be suspended, and, instead of the Bank restricting 
its issues, it was permitted by the Government to in- 
crease them beyond the amount of its authorised issue; 
on each occasion the application of the expansive 
theory saved the situation after the restrictive theory 
had proved to be ineffectual. On the outbreak of war 
with Germany in 1914, the Treasury was empowered to 
suspend the Act. (See Bank Charter Act.) 

EXPORT CREDITS GUARANTEE DEPART- 
MENT. A Department established in 1919 to provide 
British exporters with cover for a variety of risks not 
ordinarily insurable. It was made a separate Depart- 
ment of the Board of Trade in 1949. The Export 
Guarantees Acts, 1949-64, extended the limits of 
commitments at any one time under guarantees given 
by the Department to £1,500 million under Section 1 of 
the 1949 Act, and £1,300 million xmder Section 2. Sec- 
tion 1 deals with the export, etc., of goods in trade with 
places abroad, while Section 2 gives further powers to 
issue guarantees for encouraging trade or rendering 
aid to foreign cotmtries where this is expedient in the 
national interest. 

The main risks covered for United Kingdom exporters 
and merchants are the insolvency or protracted default 
of the overseas buyer. Government action which pre- 
vents or delays the transfer of payment in sterling to 
the exporter, the imposition of new import licensing 
restrictions in the buyer’s country or the cancellation 
of a valid import licence, war between the United King- 
dom and the buyer’s country, cancellation of an United 
Kingdom export licence, and civil war and other dis- 
turbances in the buyer’s country. 

The insolvency of the buyer, or his failure to pay 
within six months after the due date, or his failure or 
refusal to accept goods which comply with the terms of 
the contract, are covered as to 85 per cent. The remain- 
ing risks, which are of a political nature and nothing to 
do with either buyer or seller, are covered as to 90 per 
cent if the goods have still to be exported, or 95 per cent 
if they already have been. These policies may be 
assigned as security to a bank, and any payments under 
them will then be made direct to the bank by the De- 
partment. 

Risks not covered are the repudiation of the contract 
owing to a breach of a warranty or condition by the 
seller, and exchange fluctuations. 

‘‘Comprehensive Guarantees” give cover up to 180 
days for consumer goods to be exported, wholly or 
partly produced in Sie United Kingdom. “Compre- 
hensive Gxxarantees (Shipments)” cover only goods 
actually exported. An exporter must cover the whole of 
his overseas business and may not select only the rislsy 
items. 

For goods of a semi-capital nature usually sold on 
terms longer than 180 days and up to 36 months, an 
“extended terms” indorsement can be obtained. For 
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certain engineering goods, medium-term policies are 
issued with clauses covering the manufacturing period 
plus a credit period of up to five years. These policies 
cover specific exports only. In connection with such 
capital goods or construction projects abroad the 
Export &edits Guarantee Department will specifically 
guarantee banks to the extent of 90 per cent of the 
accepted goods, provided that the amoimt involved is 
£100,000 or over and the credit to be given after ship- 
ment is over three years. 

The “External Trade Policy” covers an United 
Kingdom concern buying from one overseas country 
and selling to another. “Dollar Market Guarantees” 
are intended for exporters who wish to break into the 
North American and Latin markets: they cover losses 
incurred if market surveys, advertising or sale promo- 
tion campaigns, etc., do not result in an agreed amount 
of new business in the markets within a few years. 

The continuing need to develop and support the 
export trade led to the announcement in May, 1961, of 
some reductions in certain premium rates, the provision 
of long-term “finance” guarantees to buyers abroad, 
and the provision of a simplified form of cover for 
businessmen whose export turnover does not exceed 
£10,000 per year. 

The finance guarantees will be available only for 
large capital projects normally costing not less than 
£2,000,000, although a somewhat lower limit will apply 
to ocean-going ships. The Department must be satis- 
fied with the credit-worthiness of the buyer, and there 
must be strong commercial grounds for gaining the 
contract, notably by securing long-term benefits to this 
coimtiy. The funds to finance these guaranteed projects 
would normally come from banks and other private 
financial institutions. 

The simplified cover is for new exporters who have 
had no previous experience of the Department. It will 
be available for a flat-rate premium of 15s. per £100 
insured, and exporters will be able to obtain cover for 
individual buyers in any market. A specific document, 
clearly stamped as covered by the guarantee, will be 
available for the exporter to produce to his bank if he 
needs to borrow. 

In February, 1962, the Department announced its 
intention to raise the percentage of its cover to 100 per 
cent, for certain contracts involving credit terms of 
three years or more, once they have run without trouble 
for two years from the completion of the order. This 
arrangement is known as the “Full Percentage Facility” 
and will apply to existing as well as to future contracts 
without additional premium. 

Business declared for insurance in the 1961-2 
financial year amounted to £845,000,000, while in the 
1962-3 financial year it was £976,000,000. The total 
of claims paid on commercial business rose by £500,000 
to £4,600,000, largely as a result of sharply increased 
clainos in respect of insolvencies and defaults. The 
Department expects this trend to continue as competi- 
tiveness in world trade intensifies. Claims in respect of 
political risks declined slightly. 
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The Department’s Head Office is at 59-67 Gresham 
Street, London, E.C.2, and it has branch offices in the 
City of London, West London, South London, Belfast, 
Birmingham, Bradford, Bristol, Cardiff, Edinburgh, 
Glasgow, Leeds, Liverpool, Manchester, Newcastle 
upon Tyne, Nottingham and Sheffield, and a Repre- 
sentative in New York. 

EXPORT SPECIE POINT. (See Specie Points.) 

EXTERNAL LOAN. A public loan raised wholly, or 
partly, abroad, the principal and interest being payable 
abroad as well as in the country that issued it. (See 
Internal Loan.) 

EXTRACT CARDS. (See Balance Book.) 

EXTRAORDINARY GENERAL MEETINGS. 


[EXT 

Meeting which are convened for the transaction of 
special business. The directors of a company shall, on 
the requisition of the holders of not less than one-tenth 
of such of the paid up capital of the company as carries 
the right of voting at general meetings, forthwith 
proceed to convene an extraordinary general meeting of 
the company. Directors may, whenever they think fit, 
convene an extraordinary general meeting. (Table a] 
Clause 49.) For further information see Section 132 of 
the Companies Act, 1948, under the heading Meetings 
—Companies. 

EXTRAORDINARY RESOLUHON. (See Resolu- 
tions.) 
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FACSIMILE SIGNATURE. A signature placed on a 
draft by means of a rubber stamp. Banks are very 
unwilling to deal with such instruments as they have 
no way of knowing whether the stamp has been placed 
on the draft with the authority of die person whose 
signature it purports to be. (See Kepitigalla Rubber 
Estates Limited v. The National Bank of India Limited, 
[1909] 2 K.B. 1010, under Alterations.) For this 
reason they invariably take an indemnity from the 
customer concerned if they agree to honour instruments 
so authenticated. 

In Goodman v. /. Eban Limited, [1954] 1 All E.R. 763, 
the Court of Appeal supported the validity of a signa- 
ture other than in handwriting, but Denning, LJ., 
dissenting, did not think it right that in law a person 
could sign a document by using a rubber stamp with a 
facsimile signature. “The validity of a signature lies in 
the fact that no two persons write exactly alike, so it 
carries on the face of it a guarantee that the person who 
signs has ^ven his personal attention to the document.” 

The point again arose in Lazarus Estates Limited v. 
Beasley, [1956] 1 All E.R. 341, where the facsimile 
signature was that of a limited company. The validity 
of the signature was not contested, but the same judge 
referred to the previous decision and added . . but it 
has not yet been held that a company can sign by its 
printed name aflSxed with a rubber stamp.” 

If it is for the purposes of indorsement that a facsimile 
signature is used, the drawee banker might well ask for 
the confirmation of the presenting banker. (Questions 
on Banking Practice, 9th edn.. No. 641.) 

In Meyappen v. Manchanayake, [1961] Ceylon 
N,L.R, 529, an indorsement by means of a rubber stamp 
bearing the name of a partnership was held invalid. 
The case was an appeal by the second and third de- 
fendants who, with the fourth defendant, were partners 
in business under the name of Nirchalananthan Com- 
pany. Judgment had been entered against them on four 
cheques drawn by the first defendant payable to bearer 
and indorsed witfi a rubber stamp in the name Nirchala- 
nanthan Company, This name was stamped on the 
back of each cheque by an employee of me firm on 
instructions from the second defendant, before the 
plaintiff was handed the cheques. 

The point at issue was whether the second and third 
defendants were liable on the cheques. The relevant 
sections of the Ceylon Bills of Exchange Ordinance are 
similar to those in the Bills of Exchange Act, 1882. 

Sansoni, J., said that he thought the correct view was 
that, unless there was added to the name so stamped a 
signature of a person verifying the so-called signature 
to show that it was placed there with the authority of 
the firm, the document could not be regarded as vaUdly 
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signed. No case had held that the mere stamping of 
the name of a company or a partnership on a document 
was a valid signature. He doubted whether in the case 
of a bill of exchange even a facsimile reproduction of a 
person’s signature would be sufficient. (Goodman’s 
Case, supra, concerned a solicitor’s facsimile signature 
on his bill of costs, and was a decision xmder the Solici- 
tors Act, 1932.) 

This observation of the learned judge was obiter, and 
the decision is, of course, of persuasive value only in the 
courts of this country, but nevertheless serves to em- 
phasize the importance of the banker’s indemnity 
referred to above. 

FACTORS ACT, 1889 (52 & 53 ViCT. c. 45). This 
Act deals with dispositions of goods by factors, or 
mercantile agents, and dispositions by sellers and buyers 
of goods. (See Bill of Lading, Delivery Order, Dock 
Warrant, Warehouse-Keeper’s Warrant.) 

The principal part of the Act is as follows — 

Definitions 

“1. For the purposes of this Act — 

“(1) The expression ‘mercantile agent’ shall mean a 
mercantile agent having in the customary 
course of his business as such agent authority 
either to sell goods, or to consign goods for the 
purpose of sale, or to buy goods, or to raise 
money on the security of goods: 

“(2) A person be deemed to be in possession of goods 
or of the documents of title to goods, where 
the goods or documents are in his actual 
custody or are held by any other person 
subject to his control or for him or on his 
behalf: 

“(3) The expression ‘goods’ shall include wares and 
merchandise: 

“(4) The expression ‘document of title’ shall include 
any bill of lading, dock warrant, warehouse- 
keeper’s certificate, and warrant or order for 
the delivery of goods, and any other document 
used in the ordinary course of business as proof 
of the possession or control of goods, or 
authorising or purporting to authorise, either 
by indorsement or by delivery, the possessor 
of the document to transfer or receive goods 
thereby represented: 

“(5) The expression ‘pledge’ shall include any 
contract pledging, or giving a lien or security 
on goods, whether in consideration of an 
original advance or of any further or continu- 
ing advance, or of any pecuniary liability: 

“(6) The expression ‘person’ shall include any body 
of persons, corporate or unincorporate. 
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Disposition by Mercantile Agents 

Powers of Mercantile Agent with Respect to Disposition 
of Goods, 

“2. (1) Where a mercantile agent is, with the consent 
of the owner, in possession of goods or of the 
documents of title to goods, any sale, pledge, 
or other disposition of the goods, made by 
him when acting in the ordinary course of 
business of a mercantile agent, shall, subject to 
the provisions of this Act, be as valid as if he 
were expressly authorised by the owner of the 
goods to make the same; provided tiiat the 
person taking under the disposition acts in 
good faith, and has not at the time of the 
disposition notice that the person making the 
disposition has not authority to make the same. 
“(2) Where a mercantile agent has, with the consent 
of the owner, been in possession of goods or of 
the documents of title to goods, any sale, 
pledge, or other disposition, which would have 
been valid if the consent had continued, shall 
be valid notwithstanding the determination of 
the consent; provided 3iat the person taking 
under the disposition has not a the time thereof 
notice that the consent has been determined, 
“(3) Where a mercantile agent has obtained posses- 
sion of any documents of title to goods by 
reason of his being or having been, with the 
consent of the owner, in possession of the 
goods represented thereby, or of any other 
documents of title to the goods, his possession 
of the fibcst-mentioned documents shall, for the 
purposes of this Act, be deemed to be with the 
consent of the owner. 

“(4) For the purposes of this Act the consent of the 
owner shil be presumed in the absence of 
evidence to the contrary. 

Effect of Pledges of Documents of Title 
“3. A pledge of the documents of title to goods shall 
be deem^ to be a pledge of the goods. 

Pledge for Antecedent Debt 
“4. Where a mercantile agent pledges goods as 
security for a debt or liability due from the pledgor 
to the pledgee before the time of the pledge, the pledgee 
shall acquire no further right to the goods tha n could 
have been enforced by the pledgor at the time of the 
pledge. 

Rights Acquired by Exchange of Goods or Documents 
“5. The consideration necessary for the validity of a 
sale, pledge, or other disposition of goods, in pursuance 
of this Act, may be either a payment in cash, or the 
deliveay or transfe of other goods, or of a document of 
title to goodSi or of a negotiable security, or any other 
valuable consideration; but where goods are pledged 
by a mm^antile agent in consideration of the delivery or 
tiansler other goods, or of a document of title to 
good^* of a n^otiable security, the pledgee shall 


acquire no right or interest in the goods so pledged in 
excess of the value of the goods, documents, or security 
when so delivered or transferred in exchange. 

Agreements Through Clerks^ etc, 

“6. For the purposes of this Act an agreement made 
with a mercantile agent through a clerk or other person 
authorised in the ordinary course of business to make 
contracts of sale or pledge on his behalf shall be deemed 
to be an agreement with the agent. 

Provisions as to Consignors and Consignees 
“7. (1) Where the owner of goods has given posses- 
sion of the goods to another person for the 
purpose of consignment or sale, or has shipped 
the goods in the name of another person, and 
the consignee of the goods has not had notice 
that such person is not the owner of the goods, 
the consignee shall, in respect of advances 
made to or for the use of such person, have 
the same lien on the goods as if such person 
were the owner of the goods, and may transfer 
any such lien to another person. 

“(2) Noting in this Section shall limit or affect the 
validity of any sale, pledge, or disposition, by 
a mercantile agent. 

Dispositions by Sellers and Buyers of Goods 

Disposition by Seller Remaining in Possession 
‘‘8. Where a person, having sold goods, continues, 
or is in possession of the goods or of the documents of 
title to the goods, the delivery or transfer by that person, 
or by a mercantile agent acting for him, of the goods or 
documents of title under any sale, pledge, or other 
disposition thereof, or under any agreement for sale, 
pledge, or other disposition thereof, to any person 
receiving the same in good faith and without notice of 
the previous sale, shall have the same effect as if the 
person making the delivery or transfer were expressly 
authorised by the owner of the goods to make the same. 

Disposition by Buyer Obtaining Possession 
“9. Where a person, having bought or agreed to buy 
goods, obtains with the consent of the seller possession 
of ihe goods or the documeipits of title to the goods, the 
delivery or transfer, by that person or by a mercantile 
agent acting for him, of the goods or documents of 
title, under any sale, pledge, or other disposition thereof, 
or under any agreement for sale, pledge, or other dis- 
position thereof, to any person receiving the same in 
good faith and without notice of any lien or other right 
of the original seller in respect of the goods, shall have 
the same effect as if the person making the delivery or 
transfer were a mercantile agent in possession of the 
goods or documents of title with the consent of the 
owner. 

Effect of Transfer of Documents on Vendors 
Lien or Right of Stoppage in transitu 
*T0. Where a docum^t of title to goods has been 
lawfully transferred to a person as a buyer or owner of 
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the goods, and that person transfers the document to a 
person who takes the document in good faith and for 
valuable consideration, the last-mentioned transfer 
shall have the same effect for defeating any vendor’s lien 
or right of stoppage in transitu as the transfer of a bill of 
lading has for defeating the right of stoppage in transitu. 

Supplemental 

Mode of Transferring Documents 

“11. For the purposes of this Act, the transfer of a 
document may be by indorsement, or, where the docu- 
ment is by custom or by its express terms transferable 
by delivery, or makes the goods deliverable to the 
bearer, then by delivery. 

Saving for Right of True Owner 

“12. (1) Nothing in this Act shall authorise an agent 
to exceed or depart from his authority as 
between himself and his principal, or exempt 
him from any liability, civil or criminal, for 
so doing. 

“(2) Nothing in this Act shall prevent the owner of 
goods from recovering the goods from an agent 
or his trustee in bankruptcy at any time before 
the sale or pledge thereof, or shall prevent the 
owner of goods pledged by an agent from 
having the right to redeem the goods at any 
time before the sale thereof, on satisfying the 
claim for which the goods were pledged, and 
paying to the agent, if by him required, any 
money in respect of which the agent would by 
law be entitled to retain the goods or the docu- 
ments of title thereto, or any of them, by way 
of lien as against the owner, or from recovering 
from any person with whom the goods have 
been pledged any balance of money remaining 
in his hands as the produce of the sale of the 
goods after deducting the amount of his lien. 

“(3) Nothing in this Act shall prevent the owner of 
goods sold by an agent from recovering from 
the buyer the price agreed to be paid for the 
same, or any part of that price, subject to 
any right of set-off on the part of the buyer 
against the agent. 

Saving for Common Law Powers of Agent 

‘‘13. The provisions of this Act shall be construed 
in amplification and not in derogation of the powers 
exercisable by an agent independently of this Act. 

Commencement 

“15. This Act shall commence and come into opera- 
tion on the first day of January one thousand eight 
hundred and ninety. 

Extent of Act 

“16, This Act shall not extend to Scotland. 

Short Title 

“17. This Act may be cited as the Factors Act, 1889.” 

It should be noted that Section 25 of the Sale of 
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Goods Act, 1893, is practically the same as Sections 9 
and 10 of the Factors Act. 

A mercantile agent or factor is defined in Section 1 of 
the Act. He is put under penalty for dealing wrongfully 
for the goods or documents of title to goods under his 
control by the Larceny Act, 1916, which provides (in 
Section 22) as follows — “Every person who, being an 
agent or factor entrusted either solely or jointly with 
any other person for the purpose of sale or otherwise, 
with the possession of any goods or of any document of 
title to goods contrary to or without the authority of 
his principal in that behalf for his own use or benefit, 
or the use or benefit of any person other than the person 
by whom he was so entrusted, and in violation of good 
faith — 

“(1) Consigns, deposits, transfers, or delivers any 
goods or document of title so entrusted to 
him as and by way of a pledge, lien or security 
for any money or valuable security borrowed 
or received, or intended to be borrowed or 
received by him; or 

“(2) Accepts any advance of any money or valuable 
security on the faith of any contract or agree- 
ment to consign, deposit, transfer, or deliver 
any such goods or documents of title; 
shall be guilty of a misdemeanour, and on conviction 
thereof, liable to imprisonment for any term not exceed- 
ing seven years . . . 

FACTORY. In Scotland, Letters of Factory empower 
one person to act for another. 

In the Stamp Act, 1891, the reference to the stamp 
duty is— 

Factory, in the nature of a letter or power of attorney 

in Scotland. 

(See Power of Attorney.) 

FALSE PRETENCES. Where a person obtains 
payment of a cheque by falsely representing himself to 
be the payee, he is liable to be prosecuted for obtaining 
money by false pretences. Also if a person obtains 
goods and gives in payment thereof a cheque drawn 
upon a bank where he has no account, or gives a cheque 
which he knows is worthless and will not be honoured, 
he is likewise liable to prosecution, for whosoever shall 
by any false pretence obtain from any other person any 
chattel, money, or valuable security, with intent to 
defraud shall be guilty of a misdemeanour. 

FAI^IFICATION OF ACCOUNTS. The Falsifica- 
tion of Accounts Act, 1875, provides that if any clerk, 
oflScer, or person employed shall wilfully and, with 
intent to defraud, destroy, alter, mutilate or falsify 
any book, writing, security or account which belongs to 
his employer, or shall wilfully, with intent to defraud, 
make or concur in making any false entry in, or omit 
or alter any material particular from any such book, 
document or account, the person so offending shall be 
guilty of a misdemeanour and be liable to imprisonment 
for a term not exceeding seven years. 

(See Larceny.) 

FARM STOCK. By the Agricultural Credits Act, 
1928, a farmer may give a charge to a bank on the 
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farming stock and agricultural assets belonging to him 
as security for sums advanced to him. (See Agricultu- 
ral Credits Act, 1928.) 

FARTHING. (From Feorth, fourth.) The fourth 
part of a penny, a penny at one time being actually 
divided into four parts, called feorthlings or fourthings. 

Its standard weight is 43*75 grains troy. The coin is 
mixed metal, of copper, tin and zinc. 

Copper farthings were first issued in 1672. 

The farthing is no longer legal tender as from 1st 
January, 1961, and those in circulation have been called 
in. 

FEDERAL RESERVE SYSTEM. (See Central 
Banks.) 

FEE. The sum of money which is to be paid for a 
service rendered. 

The Anglo-Saxon word feok (which is practically our 
word fee) had the meaning of money and cattle. In 
certain of the early stages of society, cattle performed 
the functions of money, hence the use of one word to 
express both cattle and money. 

FEE FARM RENT. The name sometimes given to a 
chief rent (q.v.). The true meaning of ‘‘fee farm” is a 
perpetual farm or rent ; such a rent is now a rent charge 
and the only purpose of using an expression which 
formerly denoted something different would seem to be 
to indicate the perpetual nature of the interest granted. 
(Cheshire’s Modern Real Property,) 

FEE SIMPLE. The utmost interest in land a person 
can hold. Under the feudal system grants of land were 
made as a reward for military service and the land was 
held “in fee,” i.e. as a reward for services rendered. 
Such grants in fee were originally for life only but 
later were extended to include the sons of the first 
grantee and the interest was then called a “fee simple.” 

A “fee simple” estate in land can only terminate 
upon the death of the owner intestate and leaving no 
persons entitled on intestacy, in which case it passes to 
the Crown. 

A conveyance of a freehold to a purchaser in fee 
simple used to contain such words as “To hold unto and 
to the use of the purchaser in fee simple,” or, what has 
the same effect, “to the use of the purchaser his heirs 
and assigns for ever.” 

From 1st January, 1926, by the Law of Property Act, 
1925, the words “heirs” or “in fee simple” need not be 
used in a conveyance, as a conveyance of freehold land 
without words of Umitation passes the fee simple, unless 
a contrary intention appears in the deed. (Section 60.) 

By the same Act the only legal estates which are 
capable of existing are — 

(1) An estate in fee simple absolute in possession. 

(Freehold.) 

(2) A term of years absolute, (Leasehold.) 

M^en an estate in fee simple is mortgaged the mort- 
gagor retains the fee simple and the mortgagee takes a 
term of years absolute or is given a charge by way of 
legal mortgage. Both are “estate owners,” as each has a 
legal estate. 

A legal es^te may subsist concurrently with or 
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subject to any other legal estate in the same land. (See 
Legal Estates, Mortgage.) 

FEE TAIL. (“Tail” is from the French tailler^ to cut.) 
An estate which is granted to a person and the heirs of 
his body is an estate tail or fee tail, usually called an 
entailed estate. It is the opposite to a fee simple (^.t?.), 
A fee simple was held to his heirs, but a fee tail was 
limited to the heirs of his body. On 1st January, 1926, 
any legal estate tail then existing was converted into an 
equitable estate. (See Estate Tail.) 

FEME COVERT. A married woman. Covert 
means literally “sheltered,” a wife being in former days 
sheltered by her husband from certain legal liabilities 
from which she would not have been exempt if un- 
married. 

FEME SOLE. An unmarried woman. 

FEOFFMENT. (Pronounced/^’-mewL) An ancient 
method of conveyance of property. Feoffhaent was 
accompanied by actually handing over the possession of 
the land, as by the delivery of a piece of turf, or by the 
grantor vacating the land and the grantee taking posses- 
sion. This delivery of possession was called “livery of 
seisin.” The person delivering it was called the feoffor 
and the person receiving it the feoffee. (See Lease and 
Release.) 

FEU CONTRACT. In Scotland, a contract between 
a superior and his vassal respecting the giving of land in 
feu; feu being a tenure where the vassal holds lands 
from the superior and, instead of performing military 
service, makes an aimual return in grain or money. 

In the Stamp Act, 1891, the reference to the stamp 
duty is— 

Feu Contract in Scotland. See Conveyance on Sale. 

FI. FA. A contraction of fieri facias {q,v), 

FICTITIOUS PAYEE. Where the payee is a fictitious 
or non-existing person, a bill or cheque may be treated 
as payable to bearer. (Section 7 (3), Bills of Exchange 
Act, 1882.) In Bank of England v. Vagliano, [1891] A.C. 
107, the meaning of a fictitious person was enlarged to 
include a real person who never had nor was intended to 
have any right to the bfils. Lord Herschell said in the 
course of his judgment: “I have arrived at the con- 
clusion that whenever the name inserted as that of the 
payee is so inserted by way of pretence merely, without 
any intention that payment shall only be made in con- 
formity therewith, the payee is a fictitious person within 
the meaning of the statute, whether the name be that of 
an existing person or of one who has no existence.” 

An instrument payable to “wages” or “cash,” or 
some similar word is payable to an impersonal payee 
and does not come within the above section. An 
impersonal payee is not the same as a fictitious person. 
(See Impersonal Payee.) 

FIDELITY GUARANTEE. A guarantee by a person 
or a society to make good, up to a specified amount, 
any loss caused by the default of the individual guaran- 
teed. 

The Bankers’ Guarantee Trust for the mutual guaran- 
tee of bank officials employed in the United Kingdom 
was absorbed by an insurance company in 1919. 
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Large baJiks usually have their own guarantee fund 
for the purpose of securing the bank against losses 
arising through fraud or dishonesty on the part of any 
of the persons employed. The officers of the bank 
subscribe to the fund according to the amount for 
which they are guaranteed. 

Where an employee is guaranteed by a society the 
policy usually provides that the defaulter must, if 
possible, be prosecuted before the society will pay the 
amount of the guarantee. 

FIDUCIARY CAPACITY. (Latin, fiducia, confi- 
dence.) A iperson who holds anything in trust for 
another is said to hold it in a fiduciary capacity. 

When a banker has notice that certain moneys 
deposited with him are of a fiduciary nature, he must 
not, knowingly, be a party to any wrongful use of such 
moneys, otherwise he will be responsible to the person 
entitled to the moneys. A banker cannot be held liable 
when he is unaware that they are trust moneys. (See 
Trustee.) 

FIDUCIARY ISSUE. That part of the note issue 
of the Bank of England which is authorised to be made 
against the securities as opposed to a metallic backing. 

The fiduciary issue was instituted by the Bark 
Charter Act, 1844 and its amount was fixed at 
£14,000,000. The securities which backed it comprised 
the Government debt to the Bank of £11,015,100, the 
balance, £2,984,900, being convertible securities. 

The Bank of England was authorised to increase the 
fiduciary issue by taking up two-thirds of the issues of 
other note-issuing barks, as their issues lapsed in 
accordance with the Act on account of amalgamations 
and absorptions. By 1923, the fiduciary issue had thus 
grown to £19,750,000, by which time no other banks of 
issue remained in England and Wales. 

In 1928 the Currency and Bank Notes Act transferred 
the currency note issue of the Treasury to the Bank of 
England, and consequently the latter’s fiduciary issue 
was raised to £260,000,000-~a figure which approxi- 
mated to the combined maximum fiduciary issue of the 
Bank of England and the Treasury for 1927. Provision 
was made in the Act for the Treasury to sanction a 
reduction in the fiduciary issue. By Section 8, on 
application by the Bank of England, the Treasury 
could permit an increase for an initial period of six 
montlis, renewable from time to time, provided that any 
increase beyond two years required parliamentary 
sanction. Moreover, the Treasury minute authorising 
any increase had to be laid before both Houses of Parlia- 
ment. Finally, the Act provided that the fiducial^ issue 
must be backed by securities which could include 
£5,500,000 of silver. On the outbreak of war in 1939, 
the Currency (Defence) Act (y.t?.) increased the fiduciary 
issue to £580,000,000, as a result of the transfer of 
£280,000,000 of gold backing to the Exchange Equalisa- 
tion Account. 

In August, 1941, Defence (Finance) Regulation 7 
A.A. extended the maximum period of increase without 
parliamentary sanction from two to four years; and in 
August, 1943, an amendment to this Regulation further 


increased the period to six years. Finally, to avoid 
further legislation, in September, 1945 (i.e. six years 
from September, 1939), a further Defence (Finance) 
Regulation was made (S.R. & O., 1945/1001), enlarg- 
ing the period of excess over the statutory figure of 
£260,000,000, without parliamentary sanction, to the 
life of the Emergency Powers (Defence) Act, 1945. 

The Currency and Bank Notes Act, 1954 (q,v,) raised 
the fiduciary note issue of the Bank of England to £1,575 
million, subject to variations by the Treasury, though 
an upward change lasting for over two years has to be 
confirmed by Parliament. On the same day the Defence 
Finance Regulations, which had hitherto governed the 
note issue, were revoked. 

Below are the movements of the fiduciary issue since 
the passing of the Currency and Bank Notes Act, 1928. 

£ 


22nd Nov., 1928. 



Million 

260 

6th Jan., 1939, increased to 



400 

1st Mar., 1939, reduced to 



300 

6th Sept., 1939, increased to 



580 

12th June, 1940, „ 



630 

2nd Dec., 1941, 



780 

29th July, 1942, „ 



880 

8th Dec., 1943, 



. 1,100 

2nd Aug., 1944, „ 



. 1,200 

4th July, 1945, „ 



. 1,350 

10th Dec., 1946, 



. 1,450 

4th Feb., 1948, reduced to 



. 1,350 

25th Sept., 1949, 



. 1,300 

12th Dec., 1950, increased to 



. 1,375 

31st July, 1951, 



. 1,425 

16th Jan., 1952, reduced to 



. 1,400 

25th June, 1952, increased to 



. 1,500 

24th Dec., 1952, 



. 1,575 

14th Jan., 1953, reduced to 



. 1,500 

3rd June, 1953, increased to 



. 1,600 

26th Aug., 1953, reduced to 



. 1,575 

16th Dec., 1953, increased to 



. 1,675 

6th Jan., 1954, reduced to 



. 1,625 

13th Jan., 1954, „ 



. 1,600 

27th Jan., 1954, „ 



, 1,575 

17th Mar., 1954, increased to 



. 1,625 

2nd June, 1954, „ 



. 1,675 

Nth July, 1954, „ 



. 1,725 

28th July, 1954, „ 



. 1,750 

18th Aug., 1954, reduced to 



. 1,700 

1st Sept., 1954, „ 



. 1,675 

1st Dec., 1954, increased to 



. 1,725 

15th Dec., 1954, 



. 1,775 

19th Jan., 1955, reduced to 



. 1,725 

6th April, 1955, increased to 



. 1,750 

4th May, 1955, „ 



. 1,775 

8th June, 1955, „ 



. 1,825 

20th July, 1955, „ 



. 1,875 

17th Aug., 1958, reduced to 



. 1,825 

7th Sept., 1955, „ 



. 1,800 

30th Nov., 1955, increased to 



. 1,850 

Nth Dec., 1955, 



, 1,900 

nth Jan., 1956, reduced to 



. 1,850 

18th Jan., 1956, „ 



. 1,825 

21st Mar., 1956, increased to 



. 1,875 

23rd May, 1956, „ 



. 1,900 

27th June, 1956, „ 



. 1,950 

18th July, 1956, „ 



. 2,000 

22nd Aug., 1956, reduced to 



. 1,950 

5th Sept, 1956, „ 



. 1,925 

5th Dec., 1956, increased to 



. 1,975 

12th Dec., 1956, „ 



. 2,025 

9th Jan., 1957, reduced to 



. 1,975 

16th Jan., 1957, „ 



. 1,925 
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10th Apr., 1957, increased to 
5th June, 1957, „ 

3rd July, 1957, „ 

7th Aug., 1957, „ 

21st Aug., 1957, reduced to 
11th Sept, 1957, , „ 

27th Nov., 1957, increased to 
11th Dec., 1957, 

18th Dec., 1957, „ 

8th Jan., 1958, reduced to 
15th Jan., 1958, „ 

22nd Jan., 1958, 

26th Mar., 1958, increased to 
2nd July, 1958, „ 

23rd July, 1958, 

13th Aug., 1958, reduced to 
3rd Sept, 1958, „ ^ 

26th Nov., 1958, increased to 
10th Dec., 1958, 

17th Dec., 1958, 

7^ Jan., 1959, reduced to 
14th Jan., 1959, „ 

21st Jan., 1959, 

25th Mar., 1959, increased to 
17th June, 1959, 

8th July, 1959, 

22nd July, 1959, „ 

18th Aug., 1959, reduced to 
26th Aug., 1959, „ 

16th Sept, 1959, „ 

2nd Dec., 1959, increased to 
9th Dec., 1959, 

23rd Dec., 1959, 

6th Jan., 1960, reduced to 
20th Jan., 1960, „ 

10th Feb., 1960, increased to 
23rd Mar., 1960, 

13th Apr., 1960, 

6th July, 1960, „ 

20th July, 1960, 

17th Aug., 1960, reduced to 
31st Aug., 1960, „ 

23rd Nov., 1960, increased to 
7th Dec., 1960, 

14th Dec., 1960, „ 

4th Jan., 1961, reduced to 
11th Jan., 1961, „ 

18th Jan., 1961, 

22ttd Mar., 1961, increased to 
12th Apr., 1961, 

28th June, 1961, „ 

19th July, 1961, 

2nd Aug., 1961, „ 

16th Aug., 1961, reduced to 
30th Aug., 1961, 

20th Sept., 1961, 

8th Nov., 1961, increased to 
6th Dec., 1961, „ 

13th Dec., 1961, 

10th Jan,. 1962, 

17th Jan., 1962, reduced to 
24th Jan., 1962, 

7th Mar., 1962, increased to 
25th July, 1962, 

22nd Aug., 1962, decreased to 
12th Sept, 1962, 

21st Nov,, 1962, increased to 
5th Dec., 1962, 

12th Dec., 1962, „ 

26tfa Dec., 1962, 

2nd Jan., 1963, decreased to 
9th Jan., 1963, 

16th Jan., 1963, 
loth April, 1963 increased to 
5|h June, 1963, „ 
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1,975 

2,000 

2,050 

2,075 

2,025 

2,000 

2,050 

2,100 

2,150 

2,100 

2,050 

2,000 

2,050 

2,100 

2,150 

2,100 

2,050 

2,100 

2,150 

2,200 

2,150 

2,100 

2,050 

2,100 

2,150 

2,200 

2,250 

2,200 

2,150 

2,125 

2,225 

2,275 

2,300 

2,200 

2,125 

2,150 

2,200 

2,250 

2,300 

2,350 

2,300 

2,250 

2,300 

2,350 

2,400 

2,350 

2,300 

2,250 

2,300 

2,325 

2,375 

2,425 

2,450 

2,400 

2,350 

2,325 

2,375 

2,425 

2,475 

2,525 

2,375 

2,325 

2,375 

2,425 

2,375 

2,325 

2,375 

2,425 

2,475 

2,500 

2,450 

2,400 

2,350 

2,400 

2,450 

2,500 

2,550 
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14th Aug., 1963, decreased to 


. 2,500 

28th Aug., 1963, „ 


. 2,450 

27th Nov., 1963, increased to 


. 2,500 

4th Dec., 1963, ,, • 


. 2,550 

11th Dec., 1963, 


. 2,600 

18th Dec., 1963, „ 


. 2,650 

1st Jan., 1964, decreased to 


. 2,600 

8th Jan., 1964, ,, • 


. 2,550 

15th Jan., 1964, „ 


. 2,500 

22nd Jan., 1964, „ 


. 2,450 


FIERI FACIAS* A writ of fieri facias^ often abbrevi- 
ated as fi. fa., takes its name from the words appearing 
in the document ^"quod fieri facias de boniSy* etc. The 
writ is issued on behalf of a creditor who has obtained 
judgment for a debt, ordering the sheriff to levy the 
amount on the goods of the debtor. Bank-notes, money, 
cheques, and bills are included amongst the things 
which the sheriff may seize. 

FILING PETITION. (See Receiving Order.) 

FINANCE ACT. A Finance Act is passed annually 
by Parliament to give statutory effect to the proposals of 
the Government as to taxation, duties, etc. 

FINANCE CORPORATION FOR INDUSTRY. A 
private finance company sponsored by the Government 
under the aegis of the Bank of England in 1945 for long- 
term advances of magnitude to business concerns. It 
has a capital of £25,000,000 and borrowing powers of 
four times that amount. The share capital was provided 
by insurance companies, investment trusts, and the Bank 
of England. 

As at 31st March, 1960, the capital had been paid up 
to the extent of 2 per cent (£500,000), and in 1959 £5 
million was paid by the Bank of England (which holds 
30 per cent of the share capital) in advance of calls. The 
liability of the shareholders in respect of the uncalled 
capital represents security to the banks who provide the 
funds out of which the corporation makes its advan<^. 
The value of investments of the Finance Corporation 
for Industry Limited at that date was £44*5 million. 
Actual investments by the Corporation in the fourteen 
years of its existence totalled over £120 million. 

The enteiprises assisted by the Corporation are 
concerned with a variety of products, e.g., steel, diesel 
engines, pennanent prefabricated houses, shipping, 
electric^ components, oil, and chemicals. {United 
Kingdom Financial Institutions, Central OflSce of 
Information.) 

FINANCE HOUSES ASSOCIATION. An associa- 
tion established in 1945, consisting of thirty-eight of 
the largest companies engaged in hire-purchase finance. 
At the end of 1959 it was estimated that the value of 
outstanding hire-purchase debts amoimted to £857 
million, an increase over the preceding twelve months of 
£298 ndllion. The members of the Association together 
account for about three-quarters of all finance house 
business. Following the relaxations on credit restrictions 
in July, 1958, almost all the joint-stock banks acquired 
substantial interests in the larger finance houses. Some 
controls were re-imposed in 1960. 

The finance houses depend for their funds on financial 
and industrial sources, and in many cases the minimum 
deposit for the larger houses is £500. 
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fine paper. Bills which axe drawn upon banks or 
first-class firms. 

fineness of coins. The “fineness” is the 
amount of fine or pure metal in a coin. The standard 
fineness of gold and silver coins is specified in the first 
schedule to the Coinage Act, 1870, as amended by the 
Acts of 1891 and 1920. (See Coinage.) 

FIRE INSURANCE. Fire insurance is a contract of 
indemnity under which an insurance company agrees, in 
consideration of the premium paid, to make good any 
loss or damage by fire during a specified time. The 
insured person must have a pecuniary interest in the 
subject matter of the contract. The legal instrument 
by which the contract is made and reduced to form is 
called the policy. 

In order to prevent a security over buildmgs dis- 
appearing in smoke a banker should be careful to see 
that the property is insured, and that the premiums are 
duly paid. The premiums should be paid before the 
expiration of the days of grace, that is, usually fifteen 
days from the date when the amount is due to be paid 
and the receipts should be exhibited, or handed over, to 
the banker. 

Where property is charged as security the fire 
insurance policy is lodged with the bank, sometimes it 
is in the joint names of the borrower and the bank as 
mortgagee; sometimes the bank’s interest is indorsed 
by the company on the policy, and sometimes notice 
is given to the company of the bank’s interest, and 
the company’s acknowledgment is filed with the policy. 

Where the bank’s interest is notified to the company 
in any of the foregoing ways, the company will honour 
its policy as far as the bank is concerned notwithstanding 
that the mortgagor has committed arson. 

In a bankers mortgage of property the mortgagor 
should covenant — 

To insure the buildings against loss by fire for their full 
value in such oflSce as the banker may approve; 

To pay all premiums when due; 

To produce, on demand, the policy and premium 
receipts; 

To apply all moneys received under the policy in making 
good the damage, or in reducing the debt to the 
banker. 

A provision should also be made that, if the mortgagor 
fails to keep the premises insured, the banker may insure 
them— the mort^gor paying all the premiums. 

An authority in writing may be given to the banker 
to pay the premiums as they become due and to debit 
the amounts to the customer’s account. 

An insurer cannot recover more than the actual loss 
sustained from a fire, within the amount of the policy. 
If the same property is insured in several offices, each 
company will only pay its proportion of any loss. 

Where a borrower efifects additional insurance un- 
known to the mortagee, he is not bound to pay over 
moneys received under the second policy to the latter, 
notwithstanding that the amount receivable by the 
mortgagee under the first policy is diminished by reason 
of the existoce of the second policy. {Halifax Building 


tFIR 

Society & Another v. Keighley & Another, [1931] 2 K.B. 
248.) Hence it is desirable for a mortgagor to bind 
himself to hold any moneys received under a policy 
negotiated behind the mortgagee’s back in trust for the 
latter. 

As soon as a person has signed a contract to purchase 
a house he becomes liable for the insurance, and he will 
be obliged to complete the purchase, even if the house is 
destroyed by fire before the date fixed for completing 
the purchase. A purchaser should therefore insure the 
house as soon as he has signed the contract. If the 
vendor had the house insured that would not (unless the 
policy had been transferred to the purchaser with the 
consent of the company) benefit the purchaser. A 
contract of insurance indemnifies the insured against 
loss, and as the insured had sold the house he would not 
suffer any loss by the fire. The loss would fall upon the 
purchaser. 

By the Law of Property Act, 1925, Section 47— 

“(1) Where after the date of any contract for sale or 
exchange of properly, money becomes payable 
under any policy of insurance maintained by 
the vendor in respect of any damage to or 
destruction of property included in the con- 
tract, the money shall, on completion of the 
contract, be held or receivable by the vendor 
on behalf of the purchaser and paid by the 
vendor to the purchaser on completion of the 
sale or exchange, or soon so thereafter as the 
same shall be received by the vendor.” 

This Section applies only to contracts made after 1st 
January, 1926, and is subject to — 

{a) any stipulation to tihe contrary in the contract, 

{b) any requisite consents of the insurers, 

(c) the payment by the purchaser of the proportionate 
part of the premium from the date of the 
contract. (Subsection 2.) 

If the “consents of the insurers” are not obtained, it 
would appear that the position of a purchaser will 
continue as in the paragraph above. 

If a fire policy includes an average clause, the insur- 
ance company is liable to pay only such proportion of 
the loss by fire as the amount insured bore to the full 
value of the property. It is not the usual custom, how- 
ever, in an English policy to insert such a clause where 
the property insured is an ordinary dwelling-house. A 
perusal of the policy will show whether, or not, an 
average clause is included. 

A “Cover” note is a note issued by an insurance 
company, when the fibrst premium has been paid, 
declaring, in the case of a proposal for insurance against 
fibre, that the proposer is covered in the meantime until 
the policy is issued. 

“Consequential Loss Insurance” is an insurance 
against additional losses which may occur in conse- 
quence of a fire such as the cost of obtaining temporary 
premises, loss through the dislocation of business, etc. 
The stamp duty on a policy is sixpence (increased 
from Id, to 6d, by the Finance Act, 1920). (See Policy 
OF Insurance, Average Clause.) 
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FIRM* Persons who have entered into partnership 
with one another are, collectively, called a firm, and the 
name under which their business is carried on is called 
the firm-name. 

Firms which carry on business imder a name which 
does not consist of the true surnames of the partners 
must be registered under the Registration of Business 
Names Act, 1916. (See Registration of Business 
Names.) 

In Scotland a firm is a legal person distinct from the 
partners. 

A firm must not consist of more than twenty partners, 
and in the case of a banking firm of more than ten 
partners, (See Partnerships.) 

FIRST AND IN NEED WITH. By Section 15 of the 
Bills of Exchange Act, 1882, the drawer of a bill and 
any indorser may insert therein the name of a person to 
whom the holder may resort in case of need, that is to 
say, in case the bill is dishonoured by non-acceptance or 
non-payment. Accordingly, where a foreign bill is 
drawn in a set, say in two parts, one part may be sent 
at once to the towee for acceptance, and the other part 
may be negotiated and bear a reference upon the face of 
it that the accepted part is in the possession of certain 
agents, as “First and in need with the British Bank, 
Ltd., London.” If the bill is dishonoured, the agents 
named will, after it has been protested for non-payment, 
pay the bill for the honour of their principal. 

FIRST-CLASS PAPER. Treasury Bills and bills 
which bear the names of banks and Vandal houses of 
the very highest standing. 

FIRST MORTGAGE. A charge upon the property 
which takes priority to any other charges. (See Legal 
Mortage, Mortgage.) 

FIRST OF EXCHANGE. (See Bill in a Set.) 

FIVE-POUND PIECE. It was first coined for circu- 
lation in 1887, though it was provided for in the first 
schedule to the Coinage Act, 1870, now obsolete. (See 
Coinage.) 

FIXED ASSETS. Assets (such as land, buildings, 
plant, machinery), which are not turned into cash, but 
are used indirectly for the purposes of providing the 
income of a business. Assets which are fixed assets in 
connection with one business, may in another business 
be floating assets, e.g. the plant and machinery which 
are used by a company to produce certain goods are 
fixed assets, but where the machmes themselv^ are made 
in order to be sold they are circulating or floating assets. 
(See Balance Sheet.) 

FIXED CAPITAL. Capital which is sunk in the 
pmchase of Imid, or m buildings, the construction of 
railways, cutting of canals, etc,, and which produces its 
effect by bemg kept, and not parted with, as in the case 
of drculating <^pitaL “Capital,” says John Stuart 
Mill, “which exists in any of these durable shapes and 
the return to which is spread over a period of corres- 
ponding duration, is called Fixed Capital.” Some 
Idn^ of fixed capital require to be occasionally or 
periodically repaired or renewed, but these improve- 
nmts “by the y&ty fact of their deserving that title, 
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produce an increase of return, which, after defraymg 
all expenditure necessary for keeping them up, still 
leaves a surplus. This surplus forms the return to the 
capital sunk in the first instance, and that return does not, 
as m the case of machinery, terminate by the wearing 
out of the machine, but continues for ever.” Lord 
Justice Buckley defined fixed capital as “property 
acquired and intended for retention and employment 
with a view to profit, as distinguished from circulating 
capital, meaning property acquired or produced with a 
view to re-sale or sale at a profit.” (See Balance Sheet, 
Capital.) 

FIXED CHARGE. Debentures and debenture stock 
may be secured on the property of the company by a 
“fixed” charge, or by a “floating” charge. In a fixed 
charge the property is, sometimes, by a trust deed, 
vested in trustees for the debenture holders or debenture 
stockholders, so that no other person may obtain a 
prior charge. The company cannot deal in any way with 
the property covered by a fixed charge without the 
consent of the chargees. The term is also used in respect 
of any fixed mortgage given by a company in contra- 
distmction to a floating charge— -as, for example, a 
mortgage of the company’s land. (See Debenture, 
Floating Charge.) 

FIXED DEPOSIT. A deposit of a definite sum for 
a fixed period at a fixed rate. Long-term fixed deposits 
bear a higher rate of interest than deposits at call or 
short notice. Where lodged for periods of twelve 
months or more, the banker must deduct income tax 
from the interest payable. Fixed deposits are principally 
taken by the Colonial and Indian banks. 

FIXED TRUSTS. A unit trust whose trust deed 
provides for a fixed portfolio of investments for the 
lifetime of the trust, save in exceptional circumstances 
such as a decreased dividend, cessation of quotations, 
etc., when elimination is permitted. 

Since 1957 a number of new unit trusts have been 
launched, and the public have displayed a keen interest, 
particularly small savers, who by this means can gam 
the benefit of a spread over a wide portfolio of invest- 
ments. The market value of trust funds totalled approxi- 
mately £200 million at the end of 1959, an increase over 
the preceding year of £100 million. The average sub- 
scription was slightly over £300. (See Unit Trusts.) 

FIXTURES. As a general rule whatever is affixed to a 
freehold by a lessee or tenant becomes part of the free- 
hold and cannot be removed without the permission of 
the landlord; but in the case of a lessee who has fixed 
plant or machineiy for the purposes of his business there 
IS an exception, as he is entitled, as against the landlord, 
to remove the same during his tenancy, provided that 
it is not contrary to the terms in his contract of tenancy 
and that trade fixtures can be removed without causing 
material injury to the building. 

A mort^gor, however, cannot remove fixtures from 
a property as against a mortgagee, even though they 
are of such a nature as to be removable as between land- 
lord and tenant. 

A deposit of title deeds, as well as a legal mortgage, 
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carries with it the right of the mortgagee to any fixtures 
there may be on the property. 

The Bills of Sale Act, 1878, provides that the ex- 
pression “personal chattels” shall mean goods, furni- 
ture, and other articles capable of complete transfer 
by delivery, and (when separately assigned or charged) 
fixtures and growing crops, but shall not include chattel 
interests in real estate, nor fixtures (except trade mach- 
inery as hereinafter defined), when assigned together 
with a freehold or leasehold interest in any land or 
building to Which they are affixed. (Section 4.) By 
Section 5 “From and after the commencement of th& 
Act trade machinery shall, for the purposes of this Act, 
be deemed to be personal chattels, and any mode of 
disposition of trade machinery by the owner thereof 
which would be a bill of sale as to any other personal 
chattels shall be deemed to be a bill of sale within the 
meaning of this Act. 

“For the purposes of this Act- 

Trade machinery’ means the machinery used in or 
attached to any factory or workshop; 

“(1) Exclusive of the fixed motive powers such as the 
water-wheels and steam engines, and the steam 
boilers, donkey-engines, and other fixed 
appurtenances of the said motive-powers; 
and, 

“(2) Exclusive of the fibced power machinery, such 
as the shafts, wheels, drums, and their fixed 
appurtenances, which transmit the action of 
the motive-powers to the other machinery, 
fixed and loose; and, 

“(3) Exclusive of the pipes for steam, gas, and water 
in the factory or workshop. 

“The machinery or effects excluded by this 
section from the definition of trade machinery 
shall not be deemed to be personal chattels 
within the meaning of this Act.” 

A deed, therefore, by which fixtures (other than trade 
fixtures) are separately assigned must be registered as a 
bill of sale, as must also a deed which assigns fixed trade 
machinery, whether assigned separately or not. If, 
however, the trade machinery is assigned, not as 
chattels, but as part of the freehold to which it is affixed, 
the deed does not require registration under the Bills of 
Sale Act. 

In Batcheldor v. Yates (1888), 57 L.J. Ch. 697, there 
v^as a mortgage of freehold property on which there 
happened to be some trade machiner 3 j— Cotton, L.J., in 
his judgment said: “The instrument is a conveyance of 
land, and although that does give a right to all fetures 
on the land, including this trade machinery, yet it does 
so, not as an assurance of that trade machinery, or of 
those things which the Act says are to be considered as 
personal chattels, but merely as conveying and assign- 
ing all the land, and everything so fixed to the freehold 
as to be passed by a conveyance of the land. It does 
not enable the mortgagee, within the meaning of Section 
3, to seize or take possession of these personal chattels. 
It enables him to take possession of the land, and he 
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thereby has possession of the trade machinery as part of 
the land, but in no other way. 

“In this mortgage there is no right at all on the part 
of the mortgagee to sever these fixtures from the land. 
He could only do so if empowered by the terms of the 
power of sale so to do. The mortgage is a mere ordinary 
mortgage, referring, it is true, to the land, the workshop, 
and the yard, but not in any way dealing either with the 
house, or with the workshop, or the machinery as 
an 3 ^thing to be separated from, or severed, or capable of 
being severed, from the freehold to which it is affixed 
.... In my opinion it would be wrong to say that 
such a mortgage as this was a bill of sale of the trade 
machinery, even although the Act does declare that 
trade machinery is to be considered for the purpose of 
the Act personal chattels.” 

The above quoted case of Batcheldor v. Yates does 
not apply when there is an express assignment of 
chattels, as chattels, and not as incident to the land. 
Where land was conveyed by a mortgage together with 
fixed and movable plant, machinery, &tures, etc., the 
deed has been held to be a bill of sale as regards the 
trade machinery and to require registration as such. 
{Small V. National Frovincial Bank of England^ [1894] 1 
Ch. 686.) 

The question as to whether certain things are or are 
not trade fixtures has frequently been the cause of 
litigation. 

FLEXIBLE TRUSTS. Unit trusts whose trust deeds 
permit of changes being made in the portfolio of 
underlying securities at the instance of the management 
company and usually with the approval of the trustee 
company. In most cases the selection of a new security 
must be made from a predetermined panel of selected 
investments. (See Unit Trusts.) 

FLOATERS. A term used to signify the first-class 
bearer securities, e.g. Exchequer Bonds, Treasury 
Bills, and Bonds, etc., which bili brokers deposit with 
banks against money lent to them at call. When the 
money is called in by one bank the broker must borrow 
from another, and thus his securities move or “float” 
about from one bank to another. 

An important judgment was given (June, 1912), in 
Lloyds Bank Ltd. and Union of London and Smith's Bank 
Ltd. V. Swiss Bankverein (1912), 107 L.T. 309, where the 
plaintiffs contended for a custom whereby “floaters,” 
when released from pledge with the bank on presenta- 
tion of a cheque, remained the property of the bank 
until the cheque was met. 

Hamilton, J., in the course of his judgment said: 
“On 15th September, 1911, there fell due for payment by 
E. Hellings & Co. to the plaintiff banks, two large loans 
of short money against security, and on the morning of 
that day Hellings gave to the two banks cheques for 
the amount due, which were subsequently dishonored, 
and received respectively from the two banks the securi- 
ties which had been deposited to secure the loans when 
they were first made. Later in the same day the defen- 
dant bank received from Hellings on two separate 
occasions, but on each occasion, as a fact, with the 
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assent of the senior partner in the firm and another, 
certain of these securities which they had received in 
the morning from the plaintiffs. The whole of the 
instruments in question in this action are negotiable 
instruments, and most of them are bearer bonds.” The 
plaintiffs claimed to have been bona fide holders for 
value whose effective retention of the securities was 
never determined, and the defendants disputed that 
the plaintiffs were any longer entitled to the securities, 
and alleged that in any case they themselves were also 
bona fide holders of the securities for value and without 
notice. “The plaintiffs say: There is a practice of 
bankers which either has the efficacy of custom or to 
which the law must attach the signfecance of a trust, 
under which Hellings, still being in possession of those 
securities, and his cheques not yet having been met, held 
them as custodian for us, intended, no doubt, with an 
authority to negotiate them for value, but he had not 
exercised that authority.” Hamilton, J., came to the 
conclusion that it is not the natural or the necessary 
construction to put upon the transaction “that these 
bonds are impressed with a trust, and that there is a 
right to follow the proceeds of the trust instrument. 
That being so, I think it follows, that as soon as the 
plaintiffs parted with their securities, they ceased to be 
able to make any claim to them in this action, and that 
their claim must fail.” 

The above decision was aflBrmed by the Court of 
Appeal (1913), 108 L.T. 143. Farwell, L.J.,said: “The 
appellants entirely fail to prove the existence of any trust 
at all.” “The evidence shows that this was an ordinary 
business transaction on credit; the bankers gave up 
their securities and took the broker’s cheque, and the 
risk was theirs on the broker’s cheque.” “The very 
idea of impressing negotiable instruments with a 
vendor’s lien or implied trust is utterly repugnant to 
their nature.” 

FLOATING ASSETS. Assets such as cash, stock, 
bills of exchange, which are continually changing as 
opposed to fixed assets such as premises, plant and 
machinery, etc. 

FLOATING CAPITAL. (See Capital.) 

FLOATING CHARGE. A floating charge has been 
defined by Lord Macnaghten as “an equitable charge 
on the assets for the time being of a going concern. It 
attaches to the subject charged in the varying condition 
in which it happens to be from time to time. It is of the 
essence of such a charge that it remains dormant until 
tbe undertaking charged ceases to be a going concern, or 
until the person in whose favour the charge is created 
intervenes/’ 

Deb^tures or debenture stock, in addition to being 
secured by a “fixed” charge upon the company’s 
prc^^, may also be secured by a “floating” charge^ 
ffiat is a charge upon the stock, book debts, etc., of 
the company, \^ch permits the company to make use 

those assets in any way in connection with its ordin^ 
ary busmess. A charge of that description “floats’* imtil 
apih time as defai# is mpde in payment of inteest, or 
eompahf gpe^ hito fiqtiidaition, or breaks some other 
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condition of the debenture. When such an event occurs, 
the charge becomes “fixed,” and the assets at that date 
become a fixed security for the debentures and may be 
realised for the benefit of the debenture holders. (See 
Debenture.) 

As well as being contained in a debenture trust deed a 
floating charge to cover all moneys owing may be and 
often is given to a banker by a company. This docu- 
ment is subject to an increase of stamping as the amount 
it secures increases, in the same way as any other mort- 
gage. 

If the debentures create a “floating” charge upon the 
land of the company, as well as upon the stock, book 
debts, and uncalled capital, the company is not pre- 
cluded by that floating charge from selling or mortgag- 
ing the land. Some “floating” charges, however, con- 
tain a clause to the effect that the company will not 
mortgage the property so as to create an equal or prior 
charge, but even in that case if anyone grants the 
company a loan against the title deeds, without any 
notice of the condition, he may obtain priority “under 
the doctrine that where the mortgagor has ostensible 
authority to deal with the property ail dealings with a 
bona fide mortgagee are valid.” (Jordan’s Handbook 
on Joint Stock Companies,) 

Likewise a lender, aware of the floating charge but 
unaware of such a clause therein, will get priority. 
Hence, when registering a floating charge, it is expedi- 
ent to include in the details of registration any such 
clause, as this will be notice to subsequent lenders. 

In National Provincial Bank of England v. United 
Electric Theatres Ltd,, [1916] 1 Ch. 132, Astbury, J., 
quoted with approval the words of Romer, L.J., in a 
case in the Court of Appeal, in which he stated that “a 
mortgage or charge by a company which contained the 
three following characteristics is a floating charge; (1) 
If it is a charge on a class of assets of a company present 
and future; (2) if that class is one which, in the ordinary 
course of the business of the company, would be chang- 
ing from time to time; and (3) ff you find that by the 
charge it is contemplated that, until some future step is 
taken by or on behalf of those interested in the charge, 
the company may carry on its business in the ordinary 
way as far as concerns the particular class of assets I 
am dealing with.” The words of Lord Macnaghten in 
the House of Lords were also quoted with approval : “A 
specific charge is one that without more fastens on 
ascertained and definite property, or property capable 
of being ascertained and defined; a floating charge, on 
the other hand, is ambulatory and shifting in its nature, 
hovering over and, so to sp^, floating with the pro- 
perty which it is intended to affect until some event 
occurs or some act is done which causes it to settle 
and fasten on the subject of the charge within its reach 
and grasp.” 

Particulars of every floating charge on the undertaking 
and property of a company must be delivered to the 
Registrar of Companies for registration. (See Registra- 
tion OF Charges.) By the Companies Act, 1948, 
all floating charges on the undertaking or any property 
258 
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of the company must be entered in the company’s 
register of mortgages. (Section 104.) 

Where a company goes into liquidation within twelve 
months of the creation of a floating charge, such charge 
will be invalid except in respect of cash paid to the 
company subsequent to the creation of and in consider- 
ation of the charge, unless it can be shown that the 
company was solvent inunediately after the creation of 
the charge. (Companies Act, 1948, Section 322.) 

Where there is a promise to give a floating charge 
and money is lent prior to the execution of the charge 
on the faith of the promise, the cash so provided is 
regarded as being made available at the time of the 
creation of the charge, {Re Columbia Fireproofing 
Company Limited, [1910] 2 Ch. 120.) 

But if, by the application of the Rule in Clayton's 
case, it can be shown that the balance due at the time 
of liquidation is money lent subsequent to the creation 
of the charge (i.e. where subsequent credits paid in 
equal or exceed the debt at the time the charge was 
given), the charge will not be invalid. (Jn re Thomas 
Mortimer Ltd, (1925), confirmed in re Yeovil Glove 
Company Limited, [1962] 3 W.L.R. 900.) 

FLOATING DEBT, That part of the internal nation- 
al debt made up of short-term loans, national savings 
certificates, treasury bills, ways and means advances from 
government departments and the Bank of England, and 
Treasury Deposit Receipts. (See Unfunded Debt.) 

FLOATING MONEY. Temporary surplus funds 
in the hands of bankers, for which no profitable 
employment can be found owing to the money market 
being already fully supplied. This floating money 
finds its way to the baiikers’ accounts at the Bank of 
England, and goes to increase the item “Other Deposits” 
in the Bank Return, until a suitable outlet offers. A 
glutted condition of this kind arises on the periodical 
payment of large Government and other dividends and 
during times when there is little demand for money. A 
low market rate is the natural result. 

FLOATING POLICY, (See Marine Insurance 
Policy.) 

FLORIN. A two-shiUing piece. (From Latin fios, 
fioris, a flower. Italian fiorino, a florin, so called be- 
cause there was the figure of a lily upon it. It is also 
stated that the coin is named from the city of Florence 
where florins were first coined.) It was introduced into 
the coinage in 1849. 

The standard weight of a florin is 174*54545 grains 
troy and its standard fineness thirty-seven-fortieths 
fine silver, three fortieths alloy; altered by the Coinage 
Act, 1920, to one-half fine silver, one-haff alloy. Now 
issued as a cupro-nickel coin. (See Coinage.) 

FOR CASH. A transaction on the Stock Exchange 
which is “for cash” or “for money” means that the 
security which has been sold, must, as soon as delivered, 
be paid for in cash. (See For the Account.) 

FOR THE ACCOUNT. A transaction on the Stock 
Exchange may be “for the account,” that is, for settle- 
ment on the next “account day” or “settling day.” (See 
For Cash.) 
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FORECLOSURE. Where a mortgagor has failed, 
after due notice, to make repayment of the mortgage 
debt, the mortgagee has the right to apply to the Court 
for an order for foreclosure. 

After 1925 a mortgage is created by vesting the land 
in the mortgagee for a term of years absolute, the 
mortgagor retaming, in the case of freeholds, the legal 
fee simple (not merely an equity of redemption as 
formerly). The mortgage is made subject to a provision 
for cesser on redemption. When the money is repaid 
the mortgage becomes a satisfied term and ceases. 

When a mortgagee of freeholds obtains an order for 
foreclosure absolute, the order operates to vest the fee 
simple in him (subject to any prior legal mortgage) and 
the mortgage term is thereby merged in the fee simple, 
and any subsequent mortgage is extinguished, (Section 
88, Law of Property Act, 1925.) In a case of leaseholds 
the order vests the leasehold interest in the mortgagee. 
(Section 89.) 

Neither a legal mortgagee nor an equitable mortgagee 
can foreclose without sanction of the Court. A legal 
mortgagee can, however, sell the property or put in a 
receiver under the power contained in his mortgage 
deed, but see Section 110 under Mortgage. 

The expression “redeem up, foreclose down” applies 
when a mortgagee makes application to the Court for 
foreclosure, as he forecloses any subsequent mortgagees, 
as well as the mortgagor, and redeems any prior mort- 
gagee. 

Application for foreclosure must be made within 
twelve years from the last payment of interest by the 
mortgagor or written acknowledgment of the debt. 

Where a mortgagee remains in possession of the 
property and receives the rents for twelve years after 
default is made under the mortgage, and does not during 
that time acknowledge in writing ^e title of the mort- 
gagor or his right to redeem, foreclosure takes place 
by the lapse of time and the mortgagor’s right to 
redeem is extinguished at the end of the twelve years. 

Where a mortgagee forecloses and thus becomes 
absolute owner of the property, he has no further claim 
upon the mortgagor. But if a mortgagee sells the 
property, instead of foreclosing, he may claim upon the 
mortgagor if the proceeds of the sale are not sufficient 
to repay the mortgage debt, and the mortgage— as is 
usual— contains a personal covenant on the mortgagor’s 
part to repay the mortgage debt. (See Mortgage.) 

FORMGN BANK NOTES. These are often subject 
to various forms of exchange restrictions A 

banker’s buying rate for foreign bank notes will be 
more unfavourable to the seller than his cheque buying 
rate, since he must allow for postage and insurance in 
transit to the country of origin. 

FOREIGN BANKS AND AFFILIATES ASSOCIA- 
TION. An association, formed in 1947, of the leading 
banks of many overseas countries which maintain 
branches and offices in the City of London. There are 
nineteen members of the Association (which does not 
include the United States banks in London), They are 
engaged in the financing of trade between this country 
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and the countries in which they operate, and in foreign 
exchange dealings. 

FOREIGN BILL. The Bills of Exchange Act, 1882 
(Section 4), defines an inland bill as a bill which is or on 
the face of it purports to be (ae) both drawn and payable 
within the British Islands, or Q)) drawn wi^ the 

British Islands upon some person resident therein. Any 

other bill is a foreign bill. The British Islands mean 
any part of the United Kingdom of Great Britain and 
Ireland, the islands of Man, Guernsey, Jersey, Alderney 
and Sark, and the islands adjacent to any of them being 
part of the dominions of Her Majesty, and a bill drawn 
m any of those places is an inland bill, but for the 
purposes of stamp duty a bill or note purporting to be 
drawn out of the United Kingdom (the Isle of Man and 
the Channel Islands are out of the United Kingdom) is 
deemed, by the Stamp Act, 1891, Section 36, to be a 
foreign bill. 

Since the formation of the Irish Free State the above 
definition of "British Islands’* has been modified by 
Section 2 of Statutory Rules and Orders, 1923, No. 405, 
as follows: “Subject to the provisions of this Order and 
of any subsequent Order in Council naade xmder Section 
6 of the Irish Free State (Consequential Provisions) Act, 
1922, reference in any enactment passed before the 
establishment of the Irish Free State to ‘the United 
Kingdom,* or ‘Great Britain and Ireland,’ or the ‘British 
Islands’ or ‘Ireland* shall, in the application of the 
enactment to any part of Great Britain and Ireland 
other than the Irish Free State, be construed as exclusive 
of the Irish Free State.” A bill, therefore, that is drawn 
in the Irish Free State (now known as the Republic of 
Ireland) and payable in England is a foreign bill within 
the meaning of the Bills of Exchange Act As to the 
stamp duty on a bill drawn in Eire and negotiated in 
England, or vice versa, ‘‘an instrument chargeable with 
stamp duty in both countries and stamped in either 
country will, to the extent of the duty it bears, be deemed 
to be stamped in the other country,” (See under Bill 
OF Exchange.) 

The regulations regarding bills are not the same in all 
countries and the Bills of Exchange Act in Section 72 
sets forth the rules to be observed where laws conflict — 

"Where a bill drawn in one country is negotiated, 

S ted, or payable in another, the rights, duties and 
ties of the parties thereto are determined as 
follows: 

"(1) The validity of a bill as regards requisites in 
form is determined by the law of the place of 
issue, and the validity as regards requisites in 
form of the supervening contracts, such as 
acc^tance, or indorsement, or acceptance 
siqfra protest, is determined by the law of the 
place where such contract was made: 
"Provided that — 

"(a) Where a bill is issued out of the United 
Kingdom it is not invalid by reason only 
that it is not stamped in accordance with 
the law of the place of issue: 

"(6) Whw a bill, issued out of the United 


Kingdom, conforms, as regards requis- 
ites in form, to the law of the United 
Klingdom, it may, for the purpose of 
enforcing payment thereof, be treated 
as valid as between all persons who 
negotiate, hold, or become parties to it 
in the United Kingdom. 

"(2) Subject to the provisions of this Act, the inter- 
pretation of the drawing, indorsement, 
acceptance, or acceptance supra protest of a 
bill is determined by the law of the place where 
such contract is made. 

Provided that where an inland bill is 
indorsed in a foreign country the indorsement 
shall as regards the payer be interpreted 
according to the law of the United Kingdom. 

"(3) The duties of the holder with respect to present- 
ment for acceptance or payment and the 
necessity for or sufficiency of a protest or 
notice of dishonour, or otherwise, are deter- 
mined by the law of the place where the act is 
done or the bill is dishonoured. 

"(4) Where a bill is drawn out of but payable in the 
United Kingdom and the sum payable is not 
expressed in the currency of the United King- 
dom, the amount shall, in the absence of some 
express stipulation, be calculated according 
to the rate of exchange for sight drafts at the 
place of payment on the day the bill is payable. 

"(5) Where a bill is drawn in one country and is 
payable in another, the due date thereof is 
determined according to the law of the place 
where it is payable.” 

A foreign bill may be drawn in this country and be 
payable abroad, e.g. where goods are exported from 
England to America the exporter may draw a bill upon 
his correspondent in America for the value of the goods. 

Bills payable abroad are either collected by bankers 
for their customers or else bought (or discounted or 
negotiated). 

The following are specimens of foreign bills — 

No. Copenhagen , 19 . 

£5 

At ten days from date pay this first of exchange to the 
order of John Jones five pounds sterling, value received, 
which place to account as per advice. 

To R. Brown. 

J. Jackson, 

London. 

Payable in London. Due 

No. 

Las Palmas, 

£200. , 19 . 

At thirty days after sight of this first of exchange 
(second impaid) pay to the order of John Jones the sum 
of two hundred pounds sterling, value received, which 
amount place with or without further advice to the 
account of the steamer Britannia, 
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To X & Y Steamship Co. Ltd., 
Hull. 


London 

Exchange for £500. 


J. Brown. 


19 . 


Sixty days after sight of this first of exchange (second 
and third of the same tenor and date unpaid), pay to the 
order of John Jones, five hundred pounds, exchange as 
per indorsement, value received, which place to account 
as advised. The shipping documents attached to be 
surrendered against acceptance. 

John Brown. 

To R. Robinson & Co., 

New York. 


A foreign bill drawn in this country in sterling may 
include the words “exchange as per indorsement.” The 
rate is indorsed on the bill in London when first 
negotiated and constitutes the rate at which the bill is 
payable. (See Exchange as Per Indorsement.) 

It is considered that a bill or promissory note which 
includes the words “plus bank charges and stamps” is 
not a valid bill of exchange withm the meaning of 
Sections 3 and 83 of the Bills of Exchange Act, 1882. 
The Act prescribes that a bill or note must be drawn for 
“a sum certain in money.” In the opinion of Mr. James 
Wylie, C.B.E. (see Journal of the Institute of Bankers, 
October, 1930): “I think it highly probable that the 
Court would decide that any words making the amount 
uncertain, whether written in the main operative part 
of the instrument or added by way of memorandum, 
note or indorsement, are to be tedcen as part of the 
instrument and render it void as a bill or note.” 

As to a bill which contains an interest clause, see under 
Interest on Bill. 

Where a foreign bill, appearing on the face of it to be 
such, has been dishonoured by non-acceptance, it must 
be duly protested for non-acceptance, and where such a 
bill, which has not been previously dishonoured by non- 
acceptance is dishonoured by non-payment it must be 
duly protested for non-payment. If it be not so pro- 
tested the drawer and indorsers are discharged (Section 
51 (2), Bills of Exchange Act). (See Protest.) If a 
foreign bill is accepted as to a part only of the amount, it 
must be protested in respect of the balance, (Section 
44(2).) 

A foreign bill may be payable at one or more 
“usances,” A usance is the time which, by custom, is 
allowed between two countries for the currency of a 
bill. (See UsANcae.) 

Under the Uniform Law (^.w.) the countries which 
have signed the Convention undertake that no bill or 
promissoiy note drawn within their territories shall be 
invalidated for non-compliance with revenue laws. 
Penalties may be imposed, and all remedies on the bill 
may be suspended till the stamp laws are complied 
with. (See Bill of Exchange, Documentary Bill, 
Inland Bill, In Case of Need, Uniform Law of 
Bills of Exchange.) 


FOREIGN COMPANY. (See Company Outside 
Great Britain.) 

FOREIGN EXCHANGE. (See Cheque Rate 
Exchange Restrictions, Exchange Conibol Act, 
Forward Exchange, Mail Transfer, Mint Par of 
Exchange, Specie Points, Telegraphic Transfers.) 

FOREIGN MONEYS, Reference should be made to 
the current edition of the Bankers' Almanac. 

FOREIGN SECURITY. (See Section 82 of the 
Stamp Act, 1891.) 

FORFEIT OF SHARES. (See Lien, Share Capital.) 

FORGED TRANSFER, Where a banker takes as 
security a transfer of stock or shares registered in the 
names of several holders, it is advisable that the transfer 
should be signed at the bank by each holder, because if 
one of the holders forges the signature of another holder 
to the transfer, the banker, even after registration and 
ultimate sale of the stock, may be compelled to make 
: good the value of the stock to the true owner. This 
point was decided in the important case of Sheffield 
Corporation v. Barclay and Others, [1905] A.C. 392. 
The House of Lords (1905) reversed the decision of the 
Court of Appeal (1903) and restored that of the Lord 
Chief Justice (1902), where judgment for the plaintiffs 
was given for the amount claimed. 

The Lord Chancellor (the Earl of Halsbury) said: 
“Two persons, Timbrell and Honnywill, were joint 
owners of corporation stock created under a local Act 
of Parliament. Timbrell, in fraud of Honnywill, forged 
a transfer of the stock, and borrowed money on the 
security of the stock which the transfer was supposed 
to have transferred. A bank which lent the money 
sent the transfer to the proper officer of the corporation, 
and demanded, as they were entitled to do, if the transfer 
was a genuine one, that they should be registered as 
holders of the stock. The corporation acted upon their 
demand; they transferred the stock into the names of 
the bank, and the bank in ordinary course transferred 
it to holders for value. The corporation also, in ordinary 
course, issued certificates, and the holders of these 
certificates were able to establish their title against the 
corporation, who were estopped from denying that 
those whom they had registered were the stockholders 
entitled. Honnywill, after the death of Timbrell, 
discovered the forgery that had been committed, and 
compelled the corporation to restore the stock, and 
the question in the case is whether the corporation has 
any remedy against the bank who caused them to act 
upon a forged transfer, and so render themselves liable 
to the considerable loss which they have sustained. 
Now, apart from any decision upon the question (it 
being taken for granted that all the parties were honest), 

I should have thought that the bank were clearly liable. 
They have a private bargain with a customer. Upon 
his assurance they take a document from him as a 
security for a loan, which they assume to be genuine. 

I do not suggest there was any negligence— perhaps 
business could not go on if people were suspecting 
forgery in every transaction — ^but their position was 
obviously very different from that of the corporation. 


i 8 — (B,1535) 
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The corporation is simply ministerial in registering a 
valid transfer and issuing fresh certificates. They 
cannot refuse to register, and though for their own sake 
they will not and ought not to register or to issue 
certificates to a person who is not really the holder of 
the stock, yet they have no machinery, and they cannot 
inquire into the transaction out of which the transfer 
arises. The bank, on the other hand, is at liberty to 
lend their money or not. They can make any amount 
of inquiries they like. If they find that an intended 
borrower has a co-trustee, they may ask him or the 
co-trustee himself whether the co-trustee is a party to 
the loan, and a simple question to the co-trustee would 
have prevented the fraud. They take the risk of the 
transaction and lend the money. The security given 
happens to be in a form that requires registration to 
make it available, and the bank ‘demand,* as, if genuine 
transfers are bought, they are entitled to do, that the 
stock shall be registered in their name or that of their 
nominees, and are also entitled to have fresh certificates 
issued to themselves or nominees. This was done, and 
the corporation by acting on this ‘demand* have incurred 
a considerable loss- As I have said, I think if it were 
res Integra I should think the bank were liable; but I 
do not think it is res Integra^ but is covered by authority. 
In Dugdale v. Lovering (1875), 10 C.P. 196, Mr. Cave, 
arguing for the plaintiff, put the proposition thus: ‘It 
is a general principle of law when an act is done by one 
person at the request of another, which act is not in 
itself manifestly tortious to the knowledge of the person 
doing it, and such act turns out to be injurious to the 
rights of a third party, the person doing it is entitled to 
an indemnity from him who requested that it should 
be done.* ... I think both upon principle and authority 
the corporation are entitled to recover. . . .” 

The Forged Tr^sfers Acts, 1891 and 1892, were 
passed with the object of enabling purchasers of stock 
to be protected from losses through forged transfers. 
Companies, however, are not obliged to adopt them, 
and those which adopted them were chiefly railway 
companies. Section 1 of the 1891 Act is as follows— 
“1. (I) Where a company or local authority issue 
or have issued shares, stock, or securities 
transferable by any instrument in writing or 
by an entry in any books or register kept by 
or on behalf of the company or local authority, 
they shall have power to make compensation 
by a c^h payment out of their funds for any 
loss arising from a transfer of any such shares, 
stock, or securities, in pursuance of a forged 
transfer or of a transfer under a forged power 
of attorney whether such loss arises, and 
whether the transfer or power of attorney was 
forged bdbre of after the passing of this Act, 
and whether the parson receiving such com- 
poisation, or any person through whom he 
dahns, has or has not paid any te or other- 
Wi^ contributed to any fond out of wMdi the 
empwaldon is paid.** (The words ‘Whether 
km, etc,*^ were added hy the 1892 Act.) 
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“(2) Any company or local authority may, if they 
think fit, provide, either by fees not exceeding 
the rate of one shilling on every one hundred 
pounds transferred, with a minirm nn charge 
equal to that for twenty-five pounds, to be 
paid by the transferee upon the entry of the 
transfer in the books of the company or local 
authority, or by insurance, reservation of 
capital, accumulation of income, or in any 
other manner which they may resolve upon, 
a fund to meet claims for such compensation.** 
(The words “with a noinimum charge equal 
to that for £25” were added by the 1892 Act) 

“(3) For the purpose of providing such compensation 
any company may borrow on the security of 
their property, and any local authority may 
borrow with the like consent and on the like 
security and subject to the like conditions as 
to repayment by means of instalments or the 
provision of a sinking fund and otherwise as 
in the case of the securities in respect of which 
compensation is to be provided, but any 
money so borrowed by a local authority shall 
be repaid within a term not longer than five 
years. Any expenses incurred by a local 
authority in making compensation, or in the 
repayment of, or the payment of interest on, 
or otherwise in connection with, any loan 
raised as aforesaid, shall, except so far as 
they may be met by such fees as aforesaid, be 
paid out of the fund or rate on which the 
security in respect of which compensation is to 
be made is charged. 

“(4) Any such company or local authority may 
impose such reasonable restrictions on the 
transfer of their shares, stock, or securities, 
or with respect to powers of attorney for the 
transfer thereof, as they may consider requisite 
for guarding against losses arising from 
forgery. 

“(5) Where a company or local authority compensate 
a person under this Act for any loss arising 
from forgery, the company or local authority 
shall, witidout prejudice to any other rights or 
reinedies, have the same rights and remedies 
against the person liable for the loss as the 
person compensated would have had.** 

Some companies, instead of adopting the Forged 
Transfers Acts, protect themselves against liability 
arising from forgery by a policy of insurance. (See 
Companies, Transfer of Shares.) 

FORGERY. Forgery has been defined as the making 
or alteration of any document with the intention of 
prejudicing another person. 

Where the numbers on certain Bank of England notes 
had been altered, the intention being to prevent the 
notes (payment of which had been stopped) being 
traced, it was held in the case of Suffell v. Bank of 
England 9 Q.BJ>. 555, that the plaintiff, who 

was an innocent holder for value, could not recover 
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from the Bank of England because the notes had been 
altered in a material part. The importance of the 
numbers on notes was pointed out by Jessel, M.R. in 
the course of his judgment, (See Baj^k of Englam) 
Notes.) 

If a banker, unknowingly, gives forged bank notes 
in payment of a cheque, they do not operate as a 
payment. 

A transferor by delivery warrants to his immediate 
transferee, being a holder for value, that the note is 
what it purports to be, and therefore the person who 
receives a forged bank note can reclaim the money 
from the person who gave him the note, provided he 
makes the claim within a reasonable time. 

It is not a statutory forgery if a genuine signature 
is aflSxed by a person who indicates on the face of the 
document that he signs “per pro.” on behalf of another, 
notwithstanding that the authority so to sign has been 
misused and fraudulently used. The signature to a 
cheque cannot be a valid signature in the hands of one 
person and a forgery in the hands of another; it cannot 
be valid to-day and a forgery tomorrow. (The Lord 
Chief Justice in Morison v. London County and West- 
minster Bank Ltd,y [1914] 3 K.B. 356.) 

The Bills of Exchange Act, 1882, Section 24, enacts 
as follows — 

“Subject to the provisions of this Act, where a 
signature on a bill is forged or placed thereon without 
the authority of the person whose signature it purports 
to be, the forged or unauthorised signature is wholly 
inoperative, and no right to retain the bill or to give 
a discharge therefor or to enforce payment thereof 
against any party thereto can be acquired through or 
under that signature, unless the party against whom it 
is sought to retain or enforce payment of the bill is 
precluded from setting up the forgery or want of 
authority. 

“Provided that nothing in this Section shall affect 
the ratification of an unauthorised signature not 
amounting to a forgery.” 

The words “through or under that signature” in the 
Section just quoted require particular attention. An 
innocent possessor for value cannot retain a bill, or 
give a discharge for it or sue upon it, where a signature 
on the bill is forged. The forged signature which is 
referred to is the signature which is necessary to transfer 
the bili to the holder, that is, the one through or under 
which he gets his title. If an indorsement which is 
necessary to pass the title of the bill is forged, the bill 
is valueless to the party acquiring it through that 
signature. But where an indorsement, which is not 
necessa^ for the transfer of the title, is forged, that 
forged indorsement may be ignored and the holder in 
due coxxrse can sue all the other parties to the bill. 
For example, where a bill is specially indorsed, say, to 
John Brown, the real signature of John Brown is 
required in order to make the bill valid and to pass the 
title to a succeeding holder. If John Brown’s signature 
is forged, a subsequent holder gets no title. & John 
Brown’s signature is genuine and the indorsment is 


in blank (the bill then passing by simple delivery), it 
does not matter to a subsequent holder whether a 
signature following that of John Brown is a genuine one 
or not, as that subsequent holder derives his title 
through John Brown and not through the person from 
whom he received the bill. 

If a holder obtains payment of a bill which is affected 
with a forged signature he cannot retain the money. 
The rightful owner of the bill can demand to have the 
bill given up to him and can sue the acceptor thereon. 
The acceptor will have a right of action against the 
holder for the return of the money he paid to him. The 
holder will look to the person from whom he obtained 
the bill for repayment, and that person will then look 
to his transferor, but the person who actually took the 
bill through the forged indorsement will have no one 
to proceed against on the bill though he will have a 
personal remedy against the forger if he can be found. 
If the holder, in such a case as that referred to, to 
whom the acceptor paid the forged bill, cannot be 
found, the acceptor will lose the money, as he is liable 
to the true owner. 

If a banker pays a bill bearing a forged acceptance 
or a forged indorsement (either of the payee or any 
indorsee) he cannot debit his customer with the amount. 
A banker ought to know whether his own customer’s 
(the acceptor) signature is genuine, but the banker is 
not particularly concerned with the genuineness of the 
drawer’s signature, as the acceptor by accepting the 
bill is precluded (Section 54) from denying to a holder 
in due course the genuineness of the drawer’s signature. 

If a banker has paid an acceptance and one of the 
indorsements is subsequently found to have been forged, 
the banker cannot hold &e acceptor liable for the 
amount. The banker is liable to the true owner for 
conversion. (See Indorsement.) 

If there is an indorsement subsequent to the forged 
one the banker may be able to recover from the person 
to whom he paid the bill if it is not too late for that 
person to give notice of dishonour to the indorser 
subsequent to the forgery. That is the effect of the 
judgment in Imperial Bank of Canada v. Bank of 
Hamilton, [1903] A.C. 49. In London & River Blate 
Bank v. Bank of Liverpool, [1896] 1 Q.B. 7, a case 
concerning a bill with forged indorsements, it was held 
that “if the mistake is discovered at once, it may be 
that the money can be recovered back; but if it be not, 
and the money is paid in good faith and is received 
in good faith, and there is an interval of time in which 
file position of the holder may be altered, the principle 
seems to apply that money once paid cannot be 
recovered back.” (See Payment of Bnx.) 

When a bill is payable to bearer, either originally or 
by a genuine indorsement in blank, and the banker 
has paid it to a holder who has no title, the bill may be 
charged to the acceptor’s account as “it is an authority 
to pay it to the person who appears to be the holder.” 
(Hart.) 

Where a banker on whom a cheque is drawn pays 
it in good faith and in the ordinary course of business. 
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he is not liable for the indorsement of the payee or any 
subsequent indorser, even though the indorsement is 
forged. (Section 60, Bills of Exchange Act, 1882.) But 
if a banker gives cash for a cheque drawn upon pother 
banker, he is not protected by Section 60, and is liable 
as any other person. Protection is afforded by Section 
80, to a banker on whom a crossed cheque is drawn, 
if he pays it in accordance with the crossing. 

Where a drawer’s signature on a cheque is forged, 
the banker cannot charge his customer’s account 
therewith (except as below), for he has not obeyed his 
customer’s mandate; the question of negligence is 
immaterial. A forged signature cannot be ratified, for 
ratification implies agency. An unauthorised signature, 
however, can be ratified. A forged signature can be 
adopted, however, provided there is consideration for 
such adoption. “The supposed signer might say, T will 
recognise this signature as my own; you may debit 
my account with these cheques.’ ” (Scrutton, L. J., in 
Greenwood v. Martins Bank, [1932] 1 K.B. 371.) A 
drawer may be estopped from denying the genuineness 
of the signature where his conduct has been so negligent 
as to lead the bank into paying the cheque. For example, 
if the drawer was aware that forged cheques were in 
circulation and did not advise the banker, his silence 
mi^t be reg^ded as the proximate cause of the payment 
and estop him from denying that the signatures were 
his own. 

A banker must ^ve notice of a drawer’s forged 
signature on the day he receives such a cheque. (See 
Signature.) 

A banker collecting a cheque or an instrument to 
which Section 4 of the Cheques Act, 1957, applies, is 
protected by ^at Section if the cheque or instrument 
has a foiged indorsement, provided that collection is 
made in good faith, for a customer, and without 
negligence. (See Collecting Banker.) 

As to fraudulent alterations in amounts of bills and 
cheques, see the cases under Alterations. The effect 
of the cases is that where a cheque, on which the amount 
has been fraudulently increased, has been paid, the loss 
falls upon the drawer if he drew the cheque negligent^ 
so as to facilitate the fraud; but if he was not negligent 
and exercised reasonable care in drawing the cheque, 
the loss falls upon the banker who paid the cheque. 

A banker is protected in paying one of his own drafts 
bearing a forged indorsement by Section 80 of the Bills 
of Exchange Act (as extended by Section 5, Cheques 
Act, 1957) as regards crossed drafts, and by Section 19 
of the Stamp Act, 1853, as regards open drafts- (See 
BANpR’s Draft.) It is suggested by some writers that 
Section 1 of the Cheques Act, 1957, may have some 
relevaiKe, but this is doubtful. 

Making a false entry in a pass book with intent to 
d^raud is recognised by law as a for^iy of an account- 
able receipt. 

If a tranter of stock is made by the Bank of England 
uoder a forged power of attorney, the Bank is Imble 
^ rc^ce die stocki unfes it can be proved that there 
Was such negligence on the part of the stockholder as 
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to prevent him from disputing the transfer. (See 
Forged Transebr.) 

The late J. W. Gilbart records that the first instance 
of the forgery of a bank note occurred in 1758. To 
minimise the risks of forgery, bank notes are made with 
the best materials and fie engraving and printing are 
done by highly skilled workmen and with costly 
plant. Some notes are printed in colours to 
imitations more difficult. The Bank of England relies 
principally upon the quality of the paper used for its 
notes, and the water-mark in the paper. It is recorded 
that in certain imitations of Bank of England notes the 
paper and printing were so good as to deceive all but 
experts, who noted that the water-mark had not been 
stamped into the paper with the requisite degree of 
force. 

By the Forgery Act, 1913 (3 & 4 Geo. V, cap. 27), a 
document is false if the whole or any material part 
thereof purports to be made by a person who did not 
make it nor authorise its making; or if, though made 
by the person by whom it purports to have been made, 
fie time or place of making, where either is material, 
or, in the case of a document identified by number or 
mark, the number or mark is fasely stated therein. In 
particular a document is false (a) if any material altera- 
tion has been made therein; (h) if the whole or some 
material part of it purports to be made by or on behalf 
of a fictitious or deceased person; (c) if, though made 
by an existing person it is made wifi the intention that 
it should pass as having been made by some other 
person. For the purposes of the Act, the crossing on 
any cheque, draft on a banker, post-office money order, 
postal order, coupon, or other document the crossing 
of which is authorised by law, shall be a material part 
of such documents. (Section 1.) 

Forgery of the following documents, if committed 
with intent to defraud, shall be a crime punishable 
with imprisonment for life; (a) any will, probate or 
letters of administration; (Z?) any deed or bond, or any 
attestation of the execution of any deed or bond; (c) 
any bank note, or any indorsement on or assignment 
of any bank note. Forgery of the following documents, 
if committed with intent to defraud, shall be punishable 
with imprisonment for any term not exceeding fourteen 
years; (a) any valuable security or assignment thereof 
or indorsement thereon, or, where the valuable security 
is a bill of exchange, any acceptance thereof; (b) any 
document of title to lands, or assignment thereof, or 
indorsement thereon; (c) any document of title to 
goods, or assignment thereof, or indorsement thereon; 
Id) any power of attorney or other authority to transfer 
^y share or interest in any stock, etc.; (e) any entry 
in any ^are register. (Section 2.) Every person who 
utters any forged document, knowing it to be forged, 
shall be liable to the same punishment as if he had 
himself forged it. (Section 6.) 

Every person shall be guilty of a crime who, without 
lawful authority or excuse, the proof whereof shall lie 
on the accused, has in his custody or possession a 
forged bank note, knowing it to be forged (Section 8); 
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or special paper such as is used for making bank notes. 
(Section 9.) “Valuable Security” in Section 2 includes 
any certificate, deposit receipt, scrip, debenture, bill, 
note, warrant, or other security for the payment of 
money, etc. (Section 18.) 

Any person who knowingly and wilfully aids or 
abets the commission of an offence punishable under 
this Act shall be liable to be dealt with and punished 
as a principal offender. (Section 11.) 

FORWARD EXCHANGE. Foreign currency bought 
or sold for future deliveiy is known as forward exchange 
and its price, called the forward rate, is expressed as 
being at a premium (or discount) to the rate for tele- 
graphic transfers (T.T.). For example: on the 13th 
October, 1962, the rate for francs to be delivered one 
month ahead was quoted at 5 c. discoxmt, thereby 
implying that if the Paris/London T.T. rate was 13*70 
sellers and 13*75 buyers, the one month forward selling 
and buying rates would be 13*75 and 13*80 respectively. 

The facilities offered by the existence of a forward 
market are of particular use to importers and exporters 
who may have to receive or deliver foreign currencies 
at some future date and who wish to make sure of the 
sterling equivalent that they will then receive or have 
to pay. Thus, an English exporter (with sterling costs) 
who has invoiced goods to a French buyer for fcs. 
50,000, payment to be made in three months’ time, will 
desire to know at the time of shipment the amount of 
pounds that he will be likely to obtain for the francs, 
since any depreciation in the value of the franc may 
wipe out his profit. By selling the expected francs 
forward to his banker he can make sure of avoiding a 
loss, always provided his debtor makes payment at 
maturity. 

Similarly an English importer who has undertaken 
to pay francs at a future date may buy them forward 
to fit in with the day of payment. 

Forward rates are quoted for one month, two months, 
and three months, transactions for intOTiediate periods 
being calculated herefrom. 

It sometimes happens that the customer may be 
xmable to fix a definite date for delivery. In such cases 
the currency can be bought or sold forward “option” 
such and such a date. (Option February, March; 
option end November, etc.) This means that the 
customer can perform his part of the contract any time 
within the arranged period, while the banker fixes to 
the transaction that rate which will be most favourable 
to himself. Example- 

On 10th October, 1962, 

Bankers T.T. selling rate French fcs. 13*80/£. 

1 month 5 c. discount. 

2 months 20 c. discoxmt. 

3 months 50 c. discount. 

A customer buying francs forward three months’ option 
woxild be quoted a rate of 13*80, since under the con- 
tract he may call on the banker to hand over francs 
almost at once. 

If the above rates were bank’s buying rates, a customer 
selling francs three months* option would be quoted a 
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rate of 14*30, because at this rate the banker gets most 
francs for a given expenditure of sterling. 

The question of whether a forward quotation shall 
stand at a premium or a discount is in nonnal times 
decided by the comparative level of interest rates in the 
two centres involved. This arises from the fact that a 
banker who does a forward deal with a customer 
immediately covers himself by doing a “spot” (T.T.) 
deal in the opposite sense. Thus, a London banker 
selling Paris francs forward will at once buy them spot. 
He vSl then be “out” of the sterling and be possessor 
of francs. If the London interest rate is higher than 
that ruling in Paris he will be subjected to a loss xmless 
he so adjxists the forward rate as to compensate himself. 
In the case suggested, if he can earn 2i per cent on his 
sterling and only IJ per cent on his francs, he will sell 
fewer francs forward for a poxmd than he would spot— 
so the forward franc will stand at a premixun. 

Operations consisting of a simultaneous sale or 
purchase of spot currency accompanied by a purchase 
or sale, respectively, of the forward are known as 
“swaps,” becaxise the spot is “swapped” against the 
forward. By these means short-term investors try to 
take advantage of differences in interest rates in two 
different centres (say London and New York) while 
at the same time safeguarding themselves against 
exchange rate fluctuations. The currency which is 
bought spot is left on deposit in the higher interest 
centre or else is invested in bills. 

In abnormal periods, the premium or discoxmt 
margin shown in the forward rates is due not so much 
to differential interest rates as to speculative movements 
reflecting the market’s anticipations of the future 
movements of a given currency. Thxis, in September, 
1936, jxist before France, Holland, and the rest of the 
“gold bloc” abandoned the gold standard, the heavy 
discoxmt on the forward franc and the forward guilder 
demonstrated that prospective holders of these currencies 
were selling their claims forward as they expected to get 
much less ff they waited. 

When a currency is being subjected to considerable 
speculative pressure, as was the poxmd in September, 
1931, the Government may limit, or even forbid, 
dealings in the forward market. There can be no true 
forward market in cxirrencies subjected to a definite 
scheme of exchange restrictions, but forward deals 
may nevertheless be concluded, provided the monetary 
authorities are able and willing to make the necessary 
arrangements. (See London Foreign Exchange 
Market.) 

FORWARD PRICE. The “forward” price of silver 
is the quotation for delivery and payment at a future 
date. The “spot” or “cash” price is for immediate 
delivery and payment. 

FOUNDERS* SHARES. So called because created 
for the purpose of remunerating the foxmders or pro- 
moters of a company. A vendor sometimes obtains 
founders’ shares as part of the purchase money, and, 
occasionally, a foxmders’ share is offered to subscribers 
for a certain number of ordinary shares. Although the 
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nominal amount of a founder’s share is small, in a 
successful company the value may be very considerable. 
If founders’ shares receive, say, a half of the net profits 
after a certain fixed dividend has been paid on the 
ordinary shares, it follows, when the surplus profits are 
large, that the founders’ shares, which are few in num- 
ber, will obtain a large share of the profits. These sur- 
plus profits would, in a company which has no founder’s 
shares, be no doubt partly used to build up a reserve 
fund or to strengthen the company’s position in some 
other way. 

They are not considered a satisfactory kind of 
security. Owing to the large part of the profits which 
they absorb, there is the danger, in certain cases, of the 
ordinary shareholders malong efforts to have the 
company reconstructed. 

Every prospectus issued by a company must state, 
amongst other things, the nmnber of founders’ or 
management or deferred shares, and the nature and 
extent of the interest of the holders in the property and 
profits of the company. (See Section 38 of the Com- 
panies Act, 1948, under Prospectus.) 

FOm PENCE. (See Groat.) 

FOUR SHELLING PIECES. (See Double Florins.) 
FIUCHONAL CERTIFICATE. A certificate for a 
fraction of a share. For example, in connection with 
the amalgamation of two banks ihtic may be an ex- 
change of shares on the basis of, say, three shares of the 
old l5mk for four shares of the new, and a shareholder 
with, say, five shares would receive in exchange six 
new shares and a fractional certificate for two-thirds of 
one share. He could then either sell the two-thirds, or 
purchase another one-third so as to ynalcfi one whole 
share. 

A fractional certificate is also the name of a docu- 
ment sometoes issued by a company for the amount of 
interest wliich is not paid in cash when due. The 
c^tificate may provide that the interest will be paid 
within a wrtain period and that, in the meantime, 
interest will be paid on the amount of the unpaid 
interest mentioned in the certificate. A document of 
this nature is sometimes called a deferred interest certifi- 
cate or warrant. (See the case under Deferred Interest 
Cbrtdficate.) 

FRANCO. A request to “deliver documents franco” 
means to deliver them free of value. 

FRAUDULENT ALTERATIONS. (See Altera- 
tions.) 

fraudulent CONVEYANCE, Oneoftheaght 
^ of bankruptcy. A conveyance, ^t, delivery, or 
of a debtor’s property with the intention of 
a^tmg or delaying his creditors. A fraudulent con- 
ve)?an^, ^ not necessarity a dishonest transaction, but 
one that defats or delays a man’s creditors: it does 
not necessarily imply a dishonest motive or a state of 
^plv^cy. Where a builder converted his business 
mto a hxmted cmnpany whic^ took over his assets and 
without notifying his creditors, a receiving 
was made on the petition of one of them, the ac5 
of banknq)tcy r^ef on being a fraudulent conveyance 


in that the transfer of the debtor’s assets to the 
company within the previous three months had defeated 
or delayed his creditors. The floating charge over such 
assets given by the new company was consequently set 
aside, as the trustee’s title related back to such transfer. 
(In re Sims, ex parte A. E, Quaife v. W, Sims and 
Lloyds Bank Ltd., [1930] W.N. 6.) (See Act of Bank- 
ruptcy, Settlements— Settlor Bankrupt.) 
fraudulent preference. The Bankruptcy 

Act, 1914, Section 1 (1), includes as an act of b^- 
ruptcy any conveyance or transfer of a debtor’s property 
! or any charge thereon, which would be void under the 
Act as a fraudulent preference if he were adjudged 
bankrupt. (See Act of Bankruptcy.) 

Section 44 of the Act says — 

“(1) Every conveyance or transfer of property, or 
charge thereon made, every payment made, 
every obligation incurred, and eveiy judicial 
proceeding taken or suffered by any person 
unable to pay his debts as they become due 
from his own money in favour of any creditor, 
or any person in trust for any creditor, with'a 
view of giving such creditor or any surety or 
guarantor for the debt due to such creditor, 
a preference over the other creditors, shall, 
if the person making, taking, paying, or 
suffering the same is adjudged bankrupt on a 
bankruptcy petition presented within three 
(now six) months after the date of making, 
taking, paying, or suffering the same, be 
deemed fraudulent and void as against the 
trustee in the bankruptcy. 

“(2) This Section shall not affect the rights of any 
person making title in good faith and for 
valuable consideration through or under a 
creditor of the bankrupt.” 

A preference to be fraudulent must be voluntary and 
not under duress and the debtor making it must be 
insolvent. 

The burden of proving a fraudulent preference lies 
upon the trustee in bankruptcy and he must show that 
the dominant motive of the debtor was to prefer a 
p^cukr creditor; inference is not necessarily suffi- 
cient, *‘The onus is on those who claim to avoid the 
transaction to establish what the debtor really intended, 
and that the real intention was to prefer. The onus is 
only discharged when the Court upon a review of all the 
circumstances is satisfied that the dominant intent to 
prefer was present; that may be a matter of direct 
evidence or of inference, but where there is not direct 
ewdence and there is room for more than one explana- 
tion it is not enough to say there being no direct 
evidence the intent to prefer must be inferred.” (Lord 
Tomlin in Peat v. Gresham Trust, [1934] A.C. 252.) 

Where a trader had an overd:^t guaranteed by his 
father, and ceased to pay his creditors, but collected 
moneys owing to him and paid them into his account, 
mereby reducing his father’s guarantee liability by some 
£698, it was held that there was no fraudulent prefer- 
ence, as the debtor operated his account in exactly the 
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same way as before. “To say that the only inference 
possible from his conduct was that he intended to 
prefer his father ignored the essential nature of a 
fraudulent preference laid down by Lord Tonalin in 
Peatv, Gresham Trust"’ (In re Lyons, The Times, 13th 
October, 1934.) 

In Re T W. Cutts (a bankrupt), ex parte Bognor 
Mutual Building Society v. Trustee in Bankruptcy, 
[1956] 2 All E.R. 537, the Master of the Rolls, Lord 
Evershed, reviewed the law relating to fraudulent 
preference. The following extract is taken from his 
judgment— 

“(1) The onus is on the person alleging a ‘fraudulent 
preference’ to prove to the satisfaction of the 
Court that the payment impugned was made 
by the debtor ‘with a view of’ preferring the 
payee over his other creditors ; in other words, 
the onus is on the person alleging a fraudulent 
preference (normally, as here, the trustee in 
bankruptcy) to prove the fact of the debtor’s 
requisite state of mind, that is, his intention. 

“(2) It is competent for the Court to draw the 
inference of intention to prefer from all the 
facts of the case, particularly when there is no 
direct evidence of intention before it; but 
the inference should not be drawn, having 
regard to the situation of the onus of proof, 
unless the inference is the true and proper 
inference from the facts proved. Thus, it will 
not be drawn if the inference from the facts is 
equivocal, and, in particular, it will not be 
drawn from the mere circumstances that the 
creditor paid was in fact ‘preferred’ in the 
sense that he was paid when other creditors 
were not paid and could not be paid. 

“(3) The words used in the Section are ‘with a view 
of,’ I have used the word ‘intention’ as synony- 
mous with the word ‘view’ ; and other words — 
e.g. ‘object’ — ^have also been used as synonyms 
in the cases. Whether the word used be 
‘intention’ or some other word, since it is 
notorious that human beings are by no means 
always single-minded, the intention to prefer 
which must be proved is the principal or 
dominant intention. There may also be a 
valid distinction for present purposes between 
an intention to prefer and the reason for form- 
ing and executing that intention. 

“It is at this point that the greatest difficulty, as it 
seems to me, arises, the difficulty being as often as not 
one of definition of the words used. If a debtor, know- 
ing himself to be insolvent and knowing, also, that 
bankruptcy is imminent, deliberately elects to pay his 
oldest friend or his closest relative, and to leave his 
other creditors unpaid or with little chance of being 
paid, it would appear to me to be irrelevant that he 
made the selection because of the love he bore for his 
friend or relative or because of his hopes for general 
but unspecified favours from them in the future. I am 
not, therefore, prepared to accept the submission of 


counsel for the Society that a deliberate choice in the 
present case by the debtor of the Society for payment 
because the Society was the most important of his 
clients could not for that reason constitute a fraudulent 
preference. For if a debtor deliberately selects for 
payment A in preference to all his other creditors, it 
cannot to my mind matter, in the absence of other 
relevant circumstances, whether A is the debtor’s oldest 
friend, closest relative or best client. On the other 
hand, where a debtor, owing money in all directions, 
has also robbed his employer’s till, he may, knowing 
himself to be insolvent, elect to reimburse the till in 
order that, when the crash comes, the damaging fact of 
his robbery may not be discovered. Or a debtor may 
elect to make a particular payment under pressure of 
some threat, or to obtain for himself some immediate 
and material benefit or to fulfil some particular obliga- 
tion. In these cases, the reason for the payment affects, 
essentially, the intention in making it. In the instances 
given, the intention, that is the real or dominant inten- 
tion, will no longer be ‘to prefer’ (i.e., to pay, as it were, 
out of turn) but will be to avoid the detection of a 
criminal act; to relieve the threat; to get the benefit and 
postpone the evil day; or to satisfy the particular 
obligation. Though the question of pressure in some 
form or another has, in the reported cases, often been 
the crux of the matter, it is plain that an inference of 
intention to prefer may be displaced in many other 
ways than by showing that the debtor acted imder 
pressure.” 

Sections 92 (4) and 115 (4) of the Companies Act, 
1947, protect bakers where fraudulent preference of a 
guarantor is alleged, by empowering the Court to grant 
relief and to give leave to bring in the guarantor as a 
third party in the action. These sections cover bank- 
mptcy; winding up is similarly covered in Section 321 
of the Companies Act, 1948. 

By the Companies Act, 1948, Section 320 — 

“(1) Any conveyance, mortgage, delivery of goods, 
payment, execution or other act relating to 
property made or done by or against a com- 
pany within six months before the commence- 
ment of its winding up which, had it been 
made or done by or against an individual 
within six months before the presentation of 
a bankruptcy petition on which he is adjudged 
bankrupt, would be deemed in his bankruptcy a 
fraudulent preference, shall in the event of 
the company being wound up be deemed a 
fraudulent preference of its creditors and be 
invalid accordingly; 

Provided that, in relation to things made or 
done before the conomencement of this Act, 
this subsection shall have effect with the 
substitution, for references to six months, of 
references to three months. 

“(2) Any <x)nveyance or assignment by a company of 
all its property to trustees for the benefit of all 
its creditors shall be void to all intents. 

“(3) In the application to Scotland of this section. 
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the expression ‘fraudulent preference’ includes 

any alienation or preference which is voidable 
by statute or at common law on the ground 
of insolvency or notour bankruptcy, the 
expression ‘bankruptcy petition’ means peti- 
tion for sequestration and for the words ‘three 
months’ there shall be substituted the words 
‘sixty days.’ ” 

FREE MARKET. On the Stock Exchange a “free 
market” for any particular shares means that they may 
be readily bought or sold. (See Limited Market.) 

FREEBENCH. Abolished after 1925. A widow’s 
interest in the copyhold estate of her deceased husband. 
Williams, in Real Property, says: “A special custom is 
required to entitle the wife to any interest in the lands of 
her husband after his decease. Where such custom 
exists the wife’s interest is termed her freebench, and it 
generally consists of a life interest in one divided third 
part of the lands, or sometimes of a life interest in the 
entirety.” It corresponded, therefore, in many respects 
to dower, the life estate of a widow in the third part of 
the freehold lands of her deceased intestate husband. 
(See Dower.) 

FREEHOLD. A legal interest in land in the shape of 
an estate in fee simple absolute in possession. (Law of 
Property Act, 1925, Section 1.) It is the highest interest 
a person can have in land, and the term dates back to 
feudal times when land was granted by a tenant in 
chief to A and his heirs in return for certain fixed 
services, such as supplying a number of soldiers or 
tilling a number of acres. Such services were free 
services as contrasted with the menial services of 
villeins who held their land under copyhold tenure. 
These free services were in time commuted for money 
payments which in time, for the most part, lapsed, 
although some rent charges still subsist. A freehold 
interest can exist subject to a chief rent or fee farm rent 
(?.».)• 

An owner of a freehold estate in land can grant a 
legal estate in the ^ape of a term of years absolute, i.e. 
a leasehold. This is me only other legal estate in land. 
(Law of Property Act, 1925, Section 1.) 

A freehold interest in land is real property, because 
formerly if a freeholder was ejected from his land, he 
could bring an action to recover the “thing” (yes) of 
which he had been deprived; a leaseholder, however, 
only had a right of action for damages against the 
person who had dispossessed him. (See Conveyance, 
Leasehold, Legal Estates, Personal Representa- 
tives, Title Deeds.) 

PREIGHX. The charge made for the carriage of 
goods in a ship. The cargo itself is often called the 
ftei^t. When me word is used, it is therefore necessary 
to note whether it refers to the carriage or to the cargo. 

A shipovmer has usually a liai upon die cargo until 
the amount due for freight is paid. 

?RIEN0Ly SOCJftCrY. An unincorporated society 
tWied fear the benefit of its members, during illness, in 
old and for as^tmg widows of monbers and or- 
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A friendly society which conforms to certain require- 
ments may be registered with the Registrar of Friendly 
Societies, under the Friendly Societies Act, 1896, an Act 
which consolidated the Acts relating to such societies. 

An unregistered society does not partake in the 
privileges which are secured by registration. 

A registered society has power under that Act to 
mortgage its property, if the rules of the Society so 
provide; and a mortgagee shall not be bound to 
inquire as to the authority for any mortgage by the 
trustees. (Section 47.) 

In dealing with a Friendly Society, a banker should 
make himself conversant with its rules relating to the 
borrowing of money and mortgaging property, and also 
as to the manner in which cheques may be drawn. A 
copy of the resolution with respect to the opening of the 
account, and specimens of the signatures of the persons 
authorised to sign, should be supplied to the banker. 
The account should be opened in the name of the 
Society. 

A receipt executed in the manner required by the 
statute relating to the Society, and stating the name of 
the person who pays the money indorsed upon a 
mortgage deed, has the effect of a reconveyance. (Law 
of Property Act, 1925, Section 115.) These provisions 
are in substitution for the previous statutory provisions 
relating to the Society’s receipts, but not as so to render 
the Society liable for stamp duty on the receipts. 

By the Friendly Societies Act, 1896, Section 33— 

“Stamp duty shall not be chargeable upon any of the 
following documents — 

“(a) Draft or order or receipt given by or to a 
registered society in respect of money payable 
by virtue of its rules or of this Act; 

“(b) Letter or power of attorney granted by any 
person as trustee for the transfer of any money 
of a registered society or branch invested in his 
name in the public funds; 

“(c) Bond given to or on account of a registered 
society or branch, or by the treasurer or other 
officer thereof; 

“(rf) Policy of insurance or appointment or revoca- 
tion of appomtment of agent, or other 
document required or authorised by this Act, 
or by the rules of a registered society or 
branch.” 

By a circular dated 10th November, 1894, the Board 
of Inland Revenue intimated “that they have agreed to 
regard cheques drawn by, or on behalf of, a duly 
rejgistered Friendly Society upon its banker as falling 
within the exemption from stamp duty granted by 
Section 15 of the Act 38 & 39 Viet. c. 60. In future, 
therefore, all such cheques may be paid by you, although 
unstamped.” 

At the end of 1962 there were over 10,000 registered 
friendly societies in this country with total funds of 
£255 million, 

FUNDED DEBT. “Funded Debt strictly includes 
nothing but perpetual annuities, that is, stock the 
princi^ of which the Government need not repay 
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until it wishes.” (Hilton Young, The System of National 
Finance.) 

per cent Consols, 4 per cent Consols, and 3 J per 
cent War Stock are examples of stocks having no 
redemption dates. They are in the nature of perpetual 
loans to the Government, and holders have no con- 
tractual right ever to receive repayment. Such stocks 
have an income yield but no r^emption yield. They 
are sometimes called “undated stocks.” 

When an unfunded debt with a maturity date is 
changed into a permanent debt it is known as “funding 
the unfunded debt.” (See Floating Debt, Unfunded 
Debt.) 

funding debenture interest. When a 

company is unable to pay its debenture interest in cash, 
the debenture holders sometimes agree to accept it in 
debentures, thus increasing the debenture indebtedness 
on which interest is payable. 

FUNDING LOAN, 4%, 1960-90. Issued by the 
Government in 1919, at £80 per cent, in stock and 
bonds to bearer. The stock may be inscribed or regis- 
tered as transferable by deed. Stock and bonds of 
various issues were accepted at par as the equivalent of 
cash in payment. The loan will be repaid at par on 1st 
May, 1990, and may be redeemed at par at any time on 
or after 1st May, 1960. 

The stock and bonds may be used in payment of 
death duties on the basis of £80 cash for each £100 
surrendered, provided that they have been held for not 
less than six months preceding the date of death. The 
stock forms a trustee investment and trustees may 
invest therein, notwithstanding that the price may at the 
time of investment exceed the redemption value of £100 
percent. (See Sinking Fund.) 

FUNDING the UNRJNDED DEBT. (See Funded 
Debt.) 
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FUNDS. Consols and other Government securities 
are referred to as the Funds. 

FUTURES. In the produce markets the term 
“futures” implies contracts for purchases or sales of 
commodities for future receipt or delivery at a price 
fixed in the present. 

For example, before the war of 1939, in the cotton 
trade when a merchant bought a quantity of cotton 
abroad he based the purchase price on the price that he 
expected to receive when he came to sell the cotton in 
this country. If, before that date arrived, a considerable 
fall took place in the price, the merchant might suffer 
serious loss. To protect or insure himself against such 
a risk, the merchant sold “futures” to balance his 
purchases. Bankers who financed large quantities of 
cotton insisted upon these “hedges,” as they are called, 
being effected. Under this system of hedging, the 
importer paid into the Cotton Clearing House weekly 
the difference between the market price, if it was rising, 
of the “futures” he had sold and the previous week’s 
price. His loss on the “future” sale, however, was 
gained in the value of his cotton. If, on the other hand, 
the market price had declined since the previous week, 
the importer received the amount of the fall from the 
Clearing House, which sum he paid to the banker who 
was financing the cotton, because the value of his 
cotton had declined to the same extent. When the 
importer had to pay the Clearing House, the banker 
found the money, because the cotton had risen in value 
to the same extent. 

Whilst an importer sold “futures” to hedge his 
i purchases against a fall in price, a manufacturer might 
buy “futures” to hedge the deliveries he had undertaken, 
against a rise in the value of cotton. 

With regard to forward purchases and sales of ex- 
change, see Forward Exchange. 
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GARBLING. Where light gold coins and coins of 
full legal weight were in circulation together, the good 
coins were collected by goldsmiths and others and 
exported to be sold by weight, or melted down to be 
used in the manufacture of jeweUeiy. This action of 
pickmg out the good and leaving the light corns was 
termed garbling the coinage. (See Gresham’s Law.) 

GAR:^HEE order. (French, garnir, to warn.) 
The object of a garnishee order is the attachment by a 
judgment creditor of moneys of the judgment debtor in 
the hands of a third party— the garnishee. Bankers, as 
the depositees of other people’s money, are perhaps the 
most usual recipients of garnishee orders. 

An application with affidavit is made under Order 14 
of the Rules of the Supreme Court by the judgment 
creditor’s solicitor and an order nisi is thereupon made 
which, when served on the garnishee, restrains him 
from parting with any moneys due or accruing due to 
the judgment debtor and orders his appearance in Court 
on a given date (usually eight or more days later) to show 
^use, if he can, why such moneys shall not be taken 
in satisfaction of the debt due to the judgment creditor. 

A copy of the order is served by the creditor’s 
solicitor on the head office of the bank concerned and 
usually on the branch as well. The original order should 
be exhibited and the copy should be compared with it. 
Where only served on the head office, time is allowed 
for advice to be sent to the branch concerned. It is now 
the practice to specify the name of the branch on all 
orders served on a head office. Any ambiguity in the 
description of the judgment debtor must be cleared up 
before attaching the account, and cheques paid between 
the service of the order and such clearing up are in 
order. {Koch v. Mineral Ore Syndicate (1910), 54 
S.J. 600.) Service cannot be avoided, however, merely 
because the account is in the debtor’s known trade name. 

On the appointed day the bank’s solicitor will appear 
in Court and also the judgment debtor if he wan& to 
enter a defence. Failing the latter, the Court will issue 
an Order Absolute, whereupon the garnishee (the 
bank) will pay over to the judgment creditor the amount 
of ffie order and costs (usually about £5), or the 
available balance if less than the order. Such payment 
operates as a full discharge by the bank against his 
customer the judgment debtor. 

All moneys due or accruing due are attached and 
thus all credit balances on current account in the custo- 
mer’s name come under the order, and the accounts 
fitouid be stopped under advice to the customer, not- 
whhstanding that the amount of the order is and 
the balances are large. If circumstances make it 
expedient, a new account should be opened and an 
ov^draftpennitted if necessary. The attached balance 
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should not be disturbed for there is the risk of service 
of a second garnishee order, or a receiving order may be 
made before the order is made absolute, or there may be 
trust funds in the account, in which case the Court may 
rule that the customer’s moneys were drawn out first. If 
the circumstances demand that cheques presented after 
service of the order should be returned, they should bear 
the answer “Refer to Drawer.” Moneys paid in after 
the service of the order are not attached. 

For some time past a practice has been observed 
whereby limited orders are issued for the amount of 
the judgment debt and costs, plus a round sum of £5 for 
possible garnishee costs. In such cases it is customary 
to transfer such sum to a suspense account to await 
the hearing and to permit the current account to be 
carried on. 

Where an order is served and cheques have been 
received through the clearing earlier in the day it is the 
practice to pay them. 

Where the credit balance includes uncleared effects 
it is submitted that the amount of such items is not 
attached unless there is an agreement to allow drawings 
before clearance. The decision otherwise, in Jones v. 
Coventry, [1909] 2 K.B. 1041, would appear to be 
overruled by the ruling in Underwood v. Barclays, 
[1924] 1 K.B. 775. 

Where a cheque has been marked for payment, a 
banker is entitled to reserve the amount of it from any 
attachable balance. Where payment of a cheque has 
been promised by wire without any usual reservation, 
the banker could not deduct the amount thereof from 
^y attachable balance. Where the account is overdrawn 
it is usual to inform the judgment creditor’s solicitor 
forthwith, who will arrange for the order to be with- 
drawn without waiting for the hearing in Court. 

All accounts in the customer’s name must be taken 
into account and a debit balance may be set off against 
a credit balance before arriving at the attachable sum. 

Where there is a loan payable on demand, any credit 
balance on a current account could presumably be set 
off and thus escape the operation of an order, but in 
practice the question would be put to the Master in 
Chambers. 'V^ere forms of charge give a Hen on any 
credit balances and it is desired to exclude the operation 
of an order, the matter should likewise be mentioned to 
the Master. 

Trust moneys are not attachable but cause must be 
shown to the Master in Chambers. Under Rule 5 of 
Order 45, where a garnishee suggests that the funds in 
question belong to a person other than the judgment 
debtor, the Court may order the appearance of such 
party. 

A soHcitor’s client account is attached by a garnishee 
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order. In Plunkett and Another v. Barclays Bank (1936), 
52 T.L.R. 353, it was held that a balance on the client 
account was money due by the bank to the solicitor and 
the bank could not be expected to adjudicate on 
conflicting equities. 

A garnishee order citing a sole judgment debtor 
does not operate on a joint account in which such 
debtor is a party. But an order citing joint debtors will 
attach moneys standing to the credit of one of them. 

A garnishee order will not attach balances held 
abroad. {Richardson v. Richardson and National Bank of 
India (1927), 43 T.L.R. 631.) 

Sallies of Crown servants are not attachable, not 
being due from the Crown as a debt. {Lucas v, Lucas 
and High Commissioner for India^ [1943] 2 All E.R. 110.) 

Moneys held by a bank in the name of the liquidator 
of a company cannot be attached on account of a debt 
due by the company in liquidation. {Lancaster Motor 
Co, {London) Ltd, v. Bremith Ltd,, [1941] 2 All E.R. 11.) 

In Earrods Ltd, v. Tester, [1937] 2 All E.R. 236, 
where a married woman’s account was the subject of a 
garnishee order, the husband brought evidence that all 
9ie moneys in the account were his and it was held that 
there was a resulting trust in favour of him and the 
account was not attached. 

A banker is not entitled to deduct interest and com- 
mission charges accruing from any attachable balance. 

Where a garnishee order nisi has been served and, 
before it is made absolute, notice of an act of bank- 
ruptcy or presentation of a petition is received, or if a 
receiving order has been made, the garnishee order 
fails. (See Bankruptcy Act, 1914, Section 40.) 

Where a company is being wound up by the Court, 
any attachment after the commencement of the winding 
up is void. (Companies Act, 1948, Section 228.) 

Likewise, where an order nisi is outstanding on a 
company’s account and a petition for winding up is 
presented, the order will fail. (Companies Act, 1948, 
Section 325 (1),) Where a company was being wound up 
voluntarily and a jud^ent creditor attached the bank- 
ing account standing in the name of the liquidator, it 
was held that the mere fact that the company’s account 
stood m the name of the liquidator made no difference 
to the judgment creditor’s rights, and that Section 228, 
of the Companies Act, 1948, only applied to a winding 
up by the Court. {Gerard v. Worth of Paris Ltd,, [1936] 

2 All E.R. 905, but this decision was overruled in the 
case of Lancaster Motor Company {London) Ltd, v. 
Bremith Ltd, {supra),) 

Deposit Accounts. A balance on a deposit account 
was not formerly attachable If a number of days’ 
notice was required before repayment, or if it was a 
condition of repayment that the deposit book should 
be produced. The position was, however, altered by the 
Administration of Justice Act, 1956, which provides (in 
Section 38) as follows — 

‘XD A sum standing to the credit of a person in a 
deposit account in a bank shaH, for the 
purposes of the jurisdiction of the High Court 
and the county court to attach debts for the 


purpose of satisfying judgment or orders for 
the payment of money, be deemed to be a sum 
due or accruing to that person and, subject to 
rules of court, shall be attachable accordingly, 
notwithstanding that any of the following con- 
ditions applicable to the account, that is to say: 
“(^) any condition that notice is required 
before any money is withdrawn; 

*Xl>) any condition that a personal applica- 
tion must be made before any money is 
withdrawn; 

“(c) any condition that a deposit book 
must be produced before any money is 
withdrawn; or 

“(ti) any other condition prescribed by 
rules of court, has not been satisfied. 

“(2) This section shall not apply to any account in 
the Post Office Savings Bank, in any Trustee 
Savings Bank or in any Savings Bark main- 
tained in pursuance of any enactment by any 
local authority or to any account in any bank 
with two or more places of business if the 
terms applicable to that account permit 
withdrawals on demand, on production of a 
deposit book, at more than one of those 
places of business, with or without restrictions 
as to the amount which may be withdrawn.” 

The exceptions in subsection (2) clearly exclude the 
commercial banks. It would seem, therefore, that 
unless the banks contract to allow withdrawals on 
demand elsewhere than at the branch where the 
account is kept and on jjroduction of the deposit book, 
all deposit balances, including home safe deposit 
balances, will be attachable as sums due or accruing due 
to the depositors. 

GARNISHEE SUMMONS. A garnishee summons 
is issued by a County Court, is served by an officer of 
the Court, and is returnable at the County Court. 

The operation is the same as a garnishee order except 
that a summons may be settled as far as the bank is 
concerned by paying to the County Court Registrar, 
five days before the date of hearing of the summons, the 
amount due thereunder or the amount of the balance if 
less than this. The Registrar’s receipt will be a good 
discharge against the customer. 

A specimen of an unlimited garnishee order nisi is 
given on p. 272. 

GAVELKIND. As a mode of descent, this was 
abolished after 1925. (From A.-S. Gafol, tribute.) An 
old custom surviving in the County of Kent, and also 
in Kentish Town, London, by which the real property of 
a person dying without a will descended, not to the 
eldest son, but to all the sons together as coparceners, 
just as it descended equally to 3ie daughters if there 
were no sons; that is, a form of holding midway 
between tenants in common and joint tenants. (See 
Coparceners.) An interest in gavelkind, on the death 
of one of the sons, passed to his heir, or to his devisee if 
he left a will, 

(See Intestacy.) 
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Garnishee Order (attaching Debt). 

No. 

In the High Court of Justice, 

King’s Bench Division. 

District Registry. 

Between 

Judgment Creditor. 

Judgment Debtor. 

Garnishee. 

Upon hearing Mr. 

as Solicitor for the above-named Jud^ent Creditor, 
and upon reading the afiSdavit of the said 

filed the day of 19 . 

It is ordered that all debts owing or accruing due 
from the above-named Garnishee to the above-named 
Judgment Debtor be attached to answer a judgment 
recovered against the said Judgment Debtor by the 
above-named Judgment Creditor in the High Court 
of Justice, on the day of 19 , 

for the sum of £ , debt and costs on which 

Judgment the said sum of £ remains due and 

unpaid. 

And it is further ordered that the said Garnishee 
attend the District Registrar in Chambers, at the 
County Court ofiSces, on day, the 

day of 19 ,at o’clock 

in the noon, on an application by the said 

Judgment Creditor that the said Garnishee pay the 
debt due from to the said Judgment Debtor 

or so much thereof as may be sufficient to satisfy the 
Judgment. 

Dated this day of 19 . 

District Registrar, 

GAZETTED. That is, published in the London 
Gazette, The production of a copy of the London 
Gazette containing any notice of a receiving order, or of 
an order adjudging a debtor bankrupt, shall be con- 
clusive evidence in all legal proceedings of the order 
having been duly made, and of its date. (Section 137 (2), 
Bankruptcy Act, 1914.) 

See also Partnership Act, 1890, Section 36 (2) under 
Partnerships. 

GPIARING OF CAPITAL. A term used to describe 
the relationship between two or more different types 
of shares issued as part of the capital structure of a 
coiiqyany. The following description is taken from an 
article by Mr. W. Reay Tolfree in the Journal of the 
InsHtute of Bankers for April, 1959 — 

“The simplest form of gearing is the issue of two 
classes of shares of which one class gives a preferential 
right to a fixed percentage dividend before the holders 
oi the other class receive anything. Exempt private 
companies with geared capital are not common, but 
one does occasionally meet with them. By issuing 
kmds of shares two objects can be attained : 
humors wlm desire permanence of capital and regu- 
larity of dividends, rather than speculation with possibly 
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high profits, may be willing to invest where otherwise 
they might not have been ; and the holders of the equity, 
the ordmary shares of the company (who would norm- 
ally be the promoters in the case of a small company) 
will reap a larger gain through the consequentiaUy 
higher dividends that will be available to them provided 
the company prospers. 

“Thus, although the gearing of capital is a pheno- 
menon more usu^y associated with public companies, 
the device can be resorted to by private companies. Its 
potential advantage is enormous, in that a relatively 
small increase in profits over the level required to pay 
the preferential dividends results in a very much 
increased sum being available for payment of the 
ordinary dividend. 

“Gearingneed not, of course, be confined to two kinds 
of shares; there may be any number. Quite a common 
plan is for the vendors or promoters to be issued with 
‘founder’ shares or deferred shares which, as it were, 
take all the super-profits.” 

GENERAL ACCEPTANCE. (See Acceptance- 
General.) 

GENERAL AVERAGE. A term used in connection 
with shipping. A clause usually foimd in a Charter 
Party is “General average as per York-Antwerp rules.” 
The rules referred to are those which have been adopted 
at various times by international conferences, York in 
1864, Antwerp in 1877, and Liverpool in 1890. Further 
revisions have taken place, the last being in 1950. 
Where extraordinary sacrifices have been made, such as 
throwing cargo overboard or cutting away the masts or 
other parts of the ship, in order that the vessel and the 
rest of the cargo may be saved from destruction, the 
loss does not fall upon the owner of the ship or of the 
properly thrown overboard, but is apportioned among 
all die parties; that is, the shipowner and the owners of 
the cargo (or the underwriters, if insured) according to 
their interest in the ship and cargo. The calculation 
of the amount payable by each party is usually made 
by persons called average adjusters. (See &ll of 
Lading, Charter Party, Particular Average.) 
GENERAL CLEARING. (See Clearing House.) 
GENERAL CROSSING. A cheque is crossed 
generally which bears across its face— 

1, The words “and Company” or any abbreviation 
thereof between two parallel transverse lines, either 
with or without the words “not negotiable.” 

2. Two parallel transverse lines simply, either with or 
without the words “not negotiable.” (See Crossed 
Cheque ) 

GENBKAL EQUITABLE CHARGE. An equitable 
charge not secured by deposit of title deeds and which 
does not arise under or affect an interest under a 
settlement or trust for sale. May be registered under 
the Land Charges Act, 1925, as a Class C (iii) Land 
Charge. (See Land Charges, Mortgage.) 

GENERAL LEDGER (or Impersonal Ledger). 
However many books may be in use or on whatever 
system they may be worked, they are all brought to- 
gether in the general ledger. For instance the daily 
272 
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totals, debit and credit of current accounts, as shown in 
the day books are posted each day into the general 
ledger under the heading “current accounts,” and the 
balance is extended weekly or daily, as may be required. 
When the balances in the current account ledgers are 
extracted, they should prove with the balance of the 
“current accounts” account in the general ledger, and 
if the totals of the debit and credit sides in the current 
account ledgers are taken out they should agree with 
the corresponding totals in the general ledger. In 
proving the ledgers by totals, it is, of course, necessary 
that the general ledger account, at the commencement 
of the half-year, should begin with the total of the 
debit balances and the total of the credit balances, and 
not merely with the difference of the two sides. 

The accounts which are found in a general ledger 
vary according to the bank, the system and the amount 
of subdivision which is considered necessary. 

GENERAL MEETING. (See Meetings.) 

GIFT CHEQUES. A new banking service introduced 
in 1955. Specially designed cheques drawn on the head 
office of a bank are enclosed in a decorative folder, a 
space being left for the sender to write his greetings. 
Gift cheques cost Is. each (plus the amount of the 
cheque). They can be obtained by anyone, and several 
varieties are on sale, for birthdays, weddings, Christmas, 
or for general purposes. The purchaser pays the amount 
of the cheque, plus the Is., at the time of buying it; or, 
if he is a customer, an authority to debit his account is 
taken. 

GIFT OF A CHEQUE. Where a cheque is handed 
to another person as a gift, that is, without any con- 
sideration, the recipient cannot sue the giver thereon. 
(See Consideration for Bill of Exchange.) 

GIFTS ESTER VIVOS. (Gifts between living 
persons.) An inter vivos gift is a gift that takes effect in 
the lifetime of the donor. As the gift takes effect at 
once, it differs from a donatio mortis causa, which takes 
effect only in the event of the donor dying from the 
illness he is suffering from at the time the gift is made. 
(See Donatio Mortis Causa.) As to the stamp duty on 
a conveyance operating as a voluntary disposition inter 
vivos, see Section 74 of the Finance (1909-10) Act, 1910, 
under heading Conveyance. 

Section 47 of the Finance Act, 1946, provides, as to 
gifts and dispositions inter vivos, that in the case of a 
person dying on or after 30th April, 1909, the period 
preceding the death of the deceased before which a 
disposition purporting to operate as an immediate gift 
inter vivos must have been made, in order that the 
property taken imder the disposition may not be 
included as property passing on the death of the 
deceased, and so liable to death duties, shall be five 
years before the death. 

If the donee is a charity, the period remains at one 
year. 

So much of this Section as makes gifts inter vivos 
property which is deemed to pass on the death shall 
not apply to gifts made in consideration of marriage. 

This term was more fully defined in the Finance Act, 


1963, Section 52 of which provides that a disposition 
purporting to operate as a gift inter vivos shall not be 
treated for estate duty purposes as a gift made in 
consideration of marriage (i.e. shall not be free from 
duty) — 

“(fl) In the case of an outright gift, if it is a gift to a 
person other than a party to the marriage; 

“(£>) in the case of any other disposition, if those who 
benefit or may benefit include any person 
other than— 

(i) the parties to the marriage, the issue, or 
the wife or husband of any issue; 

(ii) persons becoming entitled on the failure 
of trusts for any such issue under which 
trust property would vest indefeasibly on 
theattainment of a specified age, or either 
on the attainment of such an age or on 
some earlier event; 

(iii) A subsequent wife or husband of a 
party to the marriage, or any issue of a 
subsequent marriage of either party; 

(iv) Persons becoming entitled under the 
protective trusts specified in Section 33, 
Trustee Act, 1925 ; 

(v) As respects a reasonable sum by way of 
remuneration, the trustees of the settlement.” 

From time to time various methods have been used 
to avoid or cut down the amoimt of duty payable, and 
much case law has resulted. The two main questions 
have been, whether duty is to be charged on settled 
property on its value at the date of the gift, or on its 
value as at the date of the donor’s death; and, if the 
latter, what is the position if the property has been 
changed, or has disappeared, in the interim between the 
date of the gift and the donor’s death. Thus in re 
Rayne, [1940] Ch. 576, it was held that on the death of 
the donor within five years, duty was payable on the 
then value of the funds, however they were then in- 
vested, together with all accretion. In Attorney^ 
General v. Oldham, [1940] 2 K.B. 485, it was held that 
where there had been a gift of shares, subsequently 
followed before the donor’s death by a bonus issue 
made out of reserves to the donee, duty was payable on 
death of the donor only on the value of the shares origin- 
ally given, which had by then, of course, dropped in 
value by reason of the bonus issue. 

These questions were discussed in Sneddon v. Lx>rd 
Advocate, [1954] 1 All E.R. 255, which dealt with a gift 
of cash to be held on trusts specified by the donor, and 
it was held that the property actually taken by the 
donee, on which duty was charged, was cash. In the 
result, then, a gift in this form differed in no way from 
an outright gift of cash to a donee, in which case there 
had never been any doubt but that duty was charged on 
the cash as given. 

As a result of these cases much legal evasion of estate 
duty resulted, either by making a gift of shares in a 
company, followed by a bonus issue to the donee out of 
reserves; or by making a gift of a short-dated Govern- 
ment stock certain to be redeemed shortly after the gift 
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but before, it was hoped, the death of the donor. If this 
event then took place within five years, there was no 
iHanrifiahIa property in existence on which the duty 
could be levied. 

These evasions were checked by the Finance Act, 
1957, which sought retrospective powers causing amend- 
ments to be made to the Bili in Parliament. The effect 
of these amendments was to limit the operation of the 
new provisions to deaths taking place after the Finance 
Act, and the offer of an option in certain cases to donees 
affected by assessment to duty under either the new law 
or the old. Theeffect of Section 38 of this Act appears to 
be as follows— 

All gifts unless exempted are liable for duty on the 
donor’s death within five years, or one year in the case 
of a gift to a recognised charity. The exemptions are 
(1) gifts in contemplation of marriage, (2) gifts not 
exceeding £500, (3) gifts which are considered normal 
and reasonable bearing in mind the donor’s income and 
the surrounding circumstances and, (4) laud and chattels 
given to the nation. For all deaths after August 
1st, 1957, a distinction is made between outright gifts 
and settled gifts. A settled gift in the hands of trustees 
will be valued for duty at the donor’s death. The valua- 
tion of an outright gift other than cash is dependant on 
whether the donee still holds the gift in its original form. 
If so, it is valued as at the donor’s death. If the gift 
was one of shares followed by a bonus issue, both the 
original shares and the bonus issue are valued as at the 
donor’s death. If a gift has been redeemed for cash, duty 
is charged on the cash received. 

Anoffier device to reduce estate duty liability has 
been the taking out of a policy on the life of a settlor 
for the benefit of a wife and children under the married 
Women’s Property Act, 1882. Such policies, having 
been held from their inception on trust for the donees, 
were considered assets in which the deceased never 
had an interest, and as such were not aggregable 
with the donor’s free estate whether he died within 
five years of taking out the policy or not. In Potter v. 
Inland Revenue Commissioners^ 1958 S.L.T. 198, a 
cheque drawn by a father in favour of a company was 
handed by him to his son so that the latter might use the 
cheque to purchase shares in the company. The father 
died within five years of the gift and estate duty became 
payable. The son contended that the gift to him con- 
sisted of shares and, as his father had never had any 
interest in such shares, the gift was non-aggregable. It 
was bdd that the gift was of money, in which therefore 
the deceased clearly had an interest prior to the gift; 
therefore the gift was aggregable. 

It seems probable that the Inland Revenue will apply 
this principle to the policy cases, holding that the 
^t m such cases is one of the premium moneys. 

The Finance Act, 1960, contained provision for 
reM in most cases where j^ts inter vivos are 
with estate duty. The relief is by way of 
reduction in the principal value of the property which b 
darned to pass. The reduction is 15 per cent if death 
ta|®sp!acoin the third year, 30 per cent if in the fourth 
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year, and 60 per cent if in the last year of the five year 
period (Section 64). Where the gift does not operate 
originally to the entire exclusion of the donor, the five- 
year period begins to run from the time when he became 
wholly excluded. Subsection 5 provides that exemptions 
for small gifts and marginal reliefs are to be applied 
before reduction of the principal value. Section 65 
applies similar reductions in value to benefits from a 
company surrendered by deceased within five years of 
his death. (See Deed of Gift.) 

GILT-EDGED BILL. A gilt-edged bill is a bill 
drawn and negotiated, of which the drawer, acceptor 
and indorsers all enjoy the highest credit. 

GILT-EDGED SECURITIES. Securities of the 
highest order which are considered to be absolutely 
safe, particularly as to the payment of the interest 
thereon. The marketable value of many “gilt-edg«d” 
securities (e.g. Consols) cannot, however, be always 
considered more stable than the marketable value of 
many other securities which are not classed as “gilt- 
edg^.” 

GIRO. A system in use on the Continent for the 
cheap and simple transfer of money either through a 
bank or through a postal agency. All accounts are 
numbered, and a transfer is effected on the receipt 
of the appropriate form duly completed. The recipient 
is advised of the transfer. Charges are very low, and in 
some cases interest is allowed on credit balances. No 
overdrafts are permitted. 

A somewhat similar system was introduced in this 
country in 1960 under the name of credit transfer. (See 
Credit CuaMUNG.) 

GIVERS ON. In connection with the Stock Exchange 
settlements, a “giver on” is a broker who lends stock to 
a broker who requires it for delivery, and gives interest 
for the money lent to him on the stock. (See Takers-in.) 

GOLD AND SILVER (EXPORT CONTROL, ETC.) 
ACT, 1920. By Section 1, gold and silver coin and 
bullion were added to the articles mentioned in Section 
8 of the Customs and Inland Revenue Act, 1879 (which 
enables the exportation of certain articles to be prohibi- 
ted). The Section was to continue in force till 31st 
December, 1925, unless Parliament otherwise deter- 
mined. 

By Section 2 the melting of gold and silver coin was 
prohibited (except under licence of the Treasury), 

From the Spring of 1919, first under war powers and 
later under the above Act, the export of gold was pro- 
hibited, except under the licence of Treasury. 

The Bank of England was granted, as froin 29th 
April, 1925, a general licence to export gold imtil 31st 
I^ember, 1925, when the Act prohibiting the export 
expired and was not renewed. 

Great Britain thus resumed its international position 
as a gold standard country from April, 1925, a status 
which was suspended on 21st September, 1931, when 
subsection (2) of Section 1 of the Gold Standard Act, 
1925, was suspended. (See now Exchange Control 
Act, 1947.) 

i GOLD BONDS. In the past it has been a common 
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practice in certain countries, particularly in the U.S.A., 
to issue bonds bearing a clause promising payment of 
interest (and, if the bonds were redeemable, repayment) 
in gold coin of a standard jSneness. Since the commence- 
ment of the progressive abandonment of the gold 
standard, there have been several attempts by bond- 
holders to enforce gold clauses. Sometimes these 
attempts have been successful, but at other times they 
have failed owing either to overriding national laws (as 
in the U.S.A.) or to a Court’s unwillingness to agree 
with the bondholders’ interpretation of the clause. 

Of the cases which have come before a British Court, 
the following may be mentioned — 

1. In re Societe Intercommunale Beige d'Electricite: 
Feist v. the Company, (See The Times, 16th December, 

1933, and Journal of the Institute of Bankers, January, 

1934. ) 

The decision of the House of Lords in this case up- 
held the validity of the gold clause incorporated in the 
particular bonds in question, since the facts showed that 
the interpretation of the clause was subject to English 
law. 

2. The King v. International Trustee for Protection of 
Bondholders A,G. ( See The Times, 15th March, 1937.) 

This was originally an action to enforce payment of 
principal and interest in dollars at their former gold 
value. The House of Lords, reversing the judgment of the 
Court of Appeal, held that as American law applied to 
the contract, there only remained an obligation to pay 
depreciated dollars or else sterling at a rate of 4-86J to 
the potmd. 

3. British and French Corporation v. New Brunswick 
Pailway, (See Financial Times Supplement, 5th April, 
1937.) 

In this case the clause which the bond-holders sought 
to enforce was incorporated in £100 bonds dated 1884, 
and the Court held that, in view of the date, the clause 
amounted only to an undertaking to pay sterling and 
repayment of the bonds would be satisfied by a payment 
of their nominal amount. 

From these three cases there emerges a fairly clear 
body of legal doctrine. As a rule, pre-war “gold clauses” 
will not be upheld, certainly not if the bonds are ex- 
pressed in sterling. Bonds where the contract was 
entered into under the laws of the United States are 
subject to Congress’s decision to annul the operation of 
gold clauses, but where the laws of England apply to the 
contract, the clause will generally be enforced in favour 
of the bondholder, subject always to the origmal in- 
tention of the parties and to the exact construction of the 
words used. 

GOLD BULLION STANDARD. A mone^ 
system under which gold coins are not in circulation, 
the internal circulating medium being token paper 
money and silver and copper. The free import and 
export of unminted bulk gold is allowed for inter- 
national payments and the Central Bank will buy or sell 
gold at current market rates. 

GOLD CERTIFICATES. Certificates which are 
issued by the Treasuiy of the United States as part of 


the paper currency- Gold is held against them and 
they are payable in gold. The certificates are for 
amounts from $20 to $10,000. 

GOLD CLAUSE. (See Gold Bonds.) 

GOLD COIN. Since the late fifth century in this 
country, gold coins have circulated intermittently, and 
during the reign of Edward III, probably about 1343 or 
1344, a national gold currency was established. Gold 
florins and guineas finally had the gold £1 substituted 
for them in 1816 as the legal standard unit. This new 
gold “sovereign” was to weigh 123*27447 grains of 
standard gold, eleven-twelfths fine, and be supported 
by a token silver coinage. Gold com is legal tender for 
any amount as long as it does not fall below 122*5 grains. 
In 1914 gold was c^ed in from circulation, by means of 
notices and posters, but no compulsion was used and it 
was not imtil 1919, after the war was over, that it was 
prohibited to export “gold coin, and bullion,” although 
it had not actually been minted since 1917. The return 
to gold in 1925, in which year there was a mintage of 
gold, did not mean a return to the circulation of gold 
coin, but a return to gold coin reserve; this had a 
severe deflationary effect, and was finally abandoned in 
1931 in favour of a gold bullion reserve. 

GOLD EXCHANGE STANDARD. This has been 
called the elastic gold standard by which the standard 
of value is still reckoned in so much fine gold, whether 
coin or bullion, but the actual value is preserved by the 
purchase and sale of foreign exchange by the Central 
Institution. The money in circulation is consequently 
token money. 

GOLD POINTS. (See Specie Points.) 

GOLD RESERVES. This term formerly denoted 
the stocks of gold coin and bullion held as cover for an 
issue of notes where the notes were convertible into gold 
on demand. In the nineteen-thirties, the prmcipal coun- 
tries abandoned the gold standard gold coins 

ceased to be used as currency and notes were no longer 
convertible into gold. Gold was still used, however, to 
make mtemational payments. The term “gold reserve” 
came to be used more generally to denote any stock of 
the metal held by a central authority for the purpose of 
making such payments. On the 7th September, 1939, 
the gold reserve of the Bank of England was transferred 
to the Exchange Equalisation Account (q.v,), and as 
from that date the latter authority, among its other 
functions, holds the country’s reserves of monetary 
gold. 

GOLD STANDARD. The system in force m this 
country before the war. There are three essential 
conditions to a gold standard proper — 

1. There must be free mintage of gold into the stan- 
dard legal coins. 

2. There must be free and unfettered movement of 
gold into and out of the country. 

3. The legal tender paper money of the country 
must be absolutely convertible into gold at will. 

The restoration to the gold standard in 1925 was only 
partial, for the free convertibility of paper money into 
gold coin was subject to the option of the Bank of 
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England and free mintage of gold was withheld. In 
1931, by the Gold Standard (Amendment) Act, this 
partial resumption was cancelled and the Bank of 
England was relieved of the duty of selling gold at the 
legal price of £3 17s, lOjd. per ounce. 

(See Gold Staisdard Act, 1925, and Gold Standard 
(Amendment) Act, 1931.) 

GOLD STANDARD ACT, 1925, The export of 
gold was prohibited, except under licence of the 
Treasury, from the spring of 1919 until April, 1925, 
when the gold standard in international matters with a 
j5:ee export of gold was resumed. The Gold Standard 
Act, 1925, was passed to facilitate the return to a gold 
standard and for purposes connected therewith. As 
explained by the Chancellor of the Exchequer, the 
Act provides, among other things, (1) that until other- 
wise provided by proclamation, the Bank of England 
and Treasury notes will be convertible into coin only 
at the option of the Bank of England; and (2) that the 
right to tender bullion to the Mint to be coined shall 
be confmed in die future by law, as it has long been 
confined in practice, to the Bank of England. 

By “Section 1, (1) Unless and until His Majesty by 
Proclamation otherwise directs— 

“(a) The Bank of England, notwithstanding 
anything in any Act, shall not be bound 
to pay any note of the Bank (in this 
Act referred to as ‘a bank note’) in 
legal coin within the meaning of Section 
6 of the Bank of England Act, 1833, and 
bank notes shall not cease to be legal 
tender by reason that the Bank do not 
continue to pay bank notes in such legal 
coin; 

“(6) Repealed in 1928. 

“(c) Section 8 of the Coinage Act, 1870 
(which entities any person bringing 
gold bullion to the Mint to have it 
assayed, coined and delivered to him) 
shall, except as respects gold bullion 
brought to the Mint by the Bank of 
England, cease to have effect; 

“(2) So long as the preceding subsection remains in 
force, the Barik of England shall be bound to 
sell to any person who makes a demand in that 
behalf at tiie head oflSce of the Bank during 
the office hours of the Bank, and pays the 
purchase price in any legal tender, gold bullion 
at the pnce of £3 17s. lOJd. per ounce troy 
of gold of the standard of fineness prescribed 
for gold coin by the Coinage Act, 1870, but 
only in the form of bars containing approxi- 
mately 400 ounces troy of fine gold.” 

An Act was passed on 21st September, 1931, that 
“Subsection (2) of Section 1 of the Gold sWdard Act, 
1925, shall cease to have effect, notwithstanding that 
subs^on (1) of the said Secticm remains in force.*' 

' mm OTANDABD (AM13NIDMENT) ACT, 1931. 
A® Act to suspend the operation of subsection (2) of 
Section 1 of the Gold Standard Act, 1925, and for 


purposes connected therewith. [21st September, 1931.] 

“Be it enacted by the King’s most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, 
as follows — 

“1. (1) Unless and until His Majesty by Proclama- 
tion otherwise directs, subsection (2) of 
Section 1 of the Gold Standard Act, 1925, shall 
cease to have effect, notwithstanding that 
subsection (1) of the said Section remains in 
force. 

“(2) The Bank of England are hereby discharged 
from all liabilities in respect of anything done 
by the Bank in contravention of the provision 
of the said subsection (2) at any time after the 
eighteenth day of September, nineteen hundred 
and thirty-one, and no proceedings whatsoever 
shall be instituted against the Bank or any 
other person in respect of anything so done as 
aforesaid. 

“(3) It shall be lawful for the Treasury to make, and 
from time to time vary, orders authorising 
the taking of such measures in relation to the 
exchanges and otherwise, as they may consider 
expedient for meeting difficulties arising in 
connection with the suspension of the gold 
standard. 

“This subsection shall continue in force for a period 
of six months from the passing of this Act. 

“2. This Act may be cited as the Gold Standard 
(Amendment) Act, 1931.’’ 

The Treasury Order made under Section 1 of the Act 
was as follows — 

“Order made by the Treasury under Section 1 of the 
Gold Standard (Amendment) Act, 1931. 

“The Lords Conamissioners of His Majesty’s Treasury 
in pursuance of Section 1 of Gold Standard Act, hereby 
order that until further notice purchases of Forei^ 
Exchange or Transfers of Funds with the object of 
acquiring such exchange directly or indirectly by 
British subjects or persons resident in the United 
Kingdom shall be prohibited except for the purpose of 
financing normal trading requirements — contracts 
existing before 21st September— reasonable travelling 
facilities or other personal purposes.” 

(Signed) Philip Snowden. 

22nd September^ 1931. 

GOLDSMITH'S NOTES. The prototypes of the 
modem bank notes. 

Before banking became a separate business in this 
country, ^oldsmitiis received money on deposit and the 
receipts given for the money were called goldsimths’ 
notes. The notes were payable on demand, and circu- 
lated instead of coins. 

GOOD CONSIDERATION. (See Consideration.) 

GOOD DELIVERY. On the Stock Exchange a 
security is not a “good delivery” if it is affected with 
some irregularity such as absence of coupons, or 
276 
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necessary stamps; or, in the case of a bearer security, if 
a holder has written his name on it. 

A certified transfer is accepted as a “good deUveiy.” 

GOOD FAITH. By the Bills of Exchange Act, 1882, 
Section 90— 

“A thing is deemed to be done in good faith, within 
the meaning of this Act, where it is in fact done honestly, 
whether it is done negligently or not.” 

The same definition is given in the Sale of Goods Act, 
1893. 

In a case in 1892, Lord Herschell said: “If there is 
anything which excites the suspicion that there is some- 
thmg wrong in the transaction, the taker of the instru- 
ment is not acting in good faith, if he shuts his eyes 
to the facts presented to him and puts the suspicions 
aside without further inquiry.” (See Factors Act, 
Holder in Due Course.) 

GOOD LEASEHOLD TITLE. A lease may be 
registered under the Land Registration Act, 1925, with a 
good leasehold title, if for twenty-one years or more 
unexpired. If the applicant for first registration is the 
original lessee a good leasehold title may be granted on 
his written statement that he has not created any in- 
cumbrances. A good leasehold title may be converted 
into an absolute title after ten years, on proof that the 
proprietor or successive proprietors have been in posses- 
sion for that time. (Land Registration Act, 1925, Sec- 
tion 77 (4).) (See Land Registration.) 

GOODS. Where goods are in the custody of third 
parties a banker may advance upon them on receiving 
the bill of lading (q^.u.) or transferable warrants. See 
also under Delivery Order, Trust Letter or Receipt, 
Warehouse-keeper’s Certihcate or Receipt, War- 
rant FOR Goods. “The all-important condition of 
successful financing of produce is to finance only for 
customers upon whom the bank can rely in regard to 
character, experience and means.” For full information 
on this subject reference should be made to Banker's 
Advances Against Produce, by Alfred Williams, 

If the goods are actually in the possession of the 
customer who desires an advance upon them, the 
security may be obtained by the goods being placed in 
a warehouse or building rented by the bank, the custo- 
mer signing a document or letter of hypothecation, to 
show that the goods have been pledged for the advance 
and to give the banker a right to sell the goods, if 
necessary. In this way the goods are under the absolute 
control of the banker and cannot be dealt with until he 
releases them. Warrants for the goods are also furnished 
by the owner to the banker, and when any of the goods 
are sold the warrants require to be indorsed over by the 
banker to the purchaser. The goods should be insured 
in the banker’s name. 

GOODS AND CHATTELS. (See Chattels.) 

GOODWILL, When a business is sold the expression 
“goodwill” is used to indicate the benefit which the 
purchaser may be expected to obtain from the business 
connection formed in the premises, or from the good 
name which the vendor has created for himself. The 
goodwill of certain businesses is a valuable asset, and in 
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selling a goodwill its value will depend partly upon the 
vendor agreeing not to enter into competition with the 
purchaser. 

Goodwill is usually valued at a certain number of 
years’ purchase of the annual profits, three to five years 
being the normal figure. 

When a banker examines a balance sheet in which an 
item for goodwill appears, he will usually place no value 
on the item. 

For what it is worth, a banker sometimes takes a fixed 
charge on goodwill in addition to a floating charge. If 
there is a sale of the goodwill of one facet of the com- 
pany’s activities he is entitled to the proceeds. 

GOSCHENS. A name sometimes given on the Stock 
Exchange to 2J- per cent Consols, because Mr. Goschen 
was responsible for the conversion of Consols from 3 
per cent to 2^ per cent. 

GOVER]>MiaST STOCK. (See National Debt.) 

GRANT. A conveyance in writing. 

GREENBACKS. The popular name for the notes 
first issued by the Government of the United States in 
1862. The backs of the notes are printed in green ink, 
whence the origm of the term, “greenbacks,” They are 
legal tender in that country. 

GRESHAM’S LAW. Where new coins and old 
worn coins are current at the same time, the new 
coins gradually disappear and leave the old worn ones 
in circulation. The first person who discovered and 
explained the cause of the disappearance of good coins 
from circulation was Sir Thomas Gresham m the 
sixteenth century. The principle or law (now called 
Gresham’s Law) which he stated is: “If coins of the 
same metal, but of varying weight and quality, circulate 
together at the same nominal value, the worse coins 
will tend to drive the better from circulation, but the 
better will never drive out the worse.” 

The practice of picking out the gold corns of full 
weight and leaving the light ones in circulation (called 
garbling the coinage) was carried on principally by gold- 
smiths or other persons who melted the coins for jewel- 
lery, or exported them and sold thein by weight. In the 
ordinary course of business very little attention was 
paid to a coin, so long as the stamp upon it was visible, 
whether it was a light one or not. (See Coinage.) 

GROAT. Fourpence. Its standard weight is 29*09090 
grains troy, but it is not now issued except as Maundy 
money (^.u.). 

Groat is from the French word gros, indicatmg the 
size of the coin, as, when first coined by Edward m, it 
was the largest silver coin then known. (See Coinage.) 

GROSS PROFIT. The total profit, or gain, before 
the deduction of expenses. 

GROSS RENTAL. The rent of a property before the 
deduction of rates, taxes, repairs or other outgoings. 
(See Valuation.) 

GROUND RENTS. Rents which are reserved to the 
owner of a freehold and which are payable by the 
person to whom the land has been leased. For example, 
if the owner of freehold land leases a portion to a person, 
called the lessee or leaseholder, he stipulates that he 
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receive ti iirinv the continuance of the lea^ 
tinniallv a term of 99 years), a certain yearly rent, t^t is, 

SdSSecasiofabuilding lease ttelessw 

to bund upon the land, and as he ewtt 

houses^he sub-leases them * a 

turn pay ground rents to him. If the lessee ima a 
ground iem to the freeholder or lessor, of, My, £1W a 
^ and the lessee buhds houses, and suWeases, s^, 
twenty houses at a ground rent of £10 each per annim, 
the iMsee thus obtains ^00 a year ^ 
the freeholder the £100, he has a profit left of £100 a 
year; this profit is termed the improv^ ground rrat. 
At the termination of a lease the buildmgs become the 

p^d*rents are purchased, the purchaMr 
usuaUy ai^uires the rights of the fteeholder, that is, ^ 
ri At to receive the ground rents di^g 
ofAe original lease and at the aid of the iMse to take 
possession of the land with the bufidings thereon. M 
toe end of the lease approaches, his inyestmait 
naturAy increase much in value. _ An invwtment m 
such ground rents is therefore an improvmg one year 
by year, but in the case of an investment m improvA 
HOund rents it is just the opposite, for the purchaser s 
rights to recave the rents continue only during the 
unexpired pmiod of the lease. The value of his mvest- 
mait will accordingly depredate in value year by y^, 
and at the same time he wiU be required to pay the ^ 
ground rent to the owner of the freehold. The position 
of the owner of ground rents is a safe one, for toe 
buildings on the land are an assurance that toe rent will 
be punctually paid, and at the end of the lease he will, 
in an ordinaiy case, be able to let the pro^rty for more 
than the ground rent. If, during the continuance of the 
lease, the lessee failed to pay the ground rent, the lessor 
would have the right to re-enter into possession of the 
land with the buildings attached. If, however, ground 
rents alone are purchased, that is, without the rights^ to 
the freehold, then this investment will be a d^reckting 
one and will become extinct at the termination of the 
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Where ground rents are offered as a security, the 
banker should ascertain what buildings there are ujjon 
the land, otherwise he might find himself in possession 
of security with insufficient or even Without any build- 
ings to secure the rents. If he decides to accept th^ he 
should have the counterpart leases deposit^ with or 
charged to him. 

GUARANTEE. GUARANTY. (French to 

warrant) A guarantee is an undertaMng by one person 


a guarantor or surety. 

438.) , , , 

In order to be enforceable at law, a guarantee must 
be in writing. By toe Statute of Frauds (29 Car. H, c. 

3) 4, it is enacted that “no action shall be 

broutot whereby to charge toe defaidant upon any 
promise to answer for toe debt, default or 
r^icrarriag e of another person, unless toe agreement 
upon which such action shall be brought, or some 
n^orandum or note toereof shaU be in writing and 
signed by toe party to be charged therewith, or some 
otoer person thereunto by him lawfully authorised.” 

“There can be no surety without a principal.” (Lord 
Justice Farwell in Wauthier v. Wilson (1912), 28 T.L.R. 

239.) ... , 

To be legally effective a guarantee must be given for 
debt which IS enforceable. If the debt is not enforceable, 
the guarantee will not be enforceable. Thus, a mmor 
not being answerable for a debt he incurs, a guarantee 
for such debt is likewise void. {Coutts & Co. v. Brown 
Lecky and Others, [1946] 2 All E.R. 207.) Likewise, a 
guarantee to secure an account opened under an 
^personal heading, such as “Blackwall Parish Hall is 
legally invalid, as a parish hall cannot, of course, be 
sued for a debt. (See Societies.) 

Some banks include a clause in their form of gu^- 
tee providing that where toe debtor is under a le^ 
disability, such as a minor, etc., toe surety shall be 
liable as principal. 

A guarantee is a very convement form of swmnty, 
and because of toe ease with which it can be given, a 
banker should be careful to make clear to a proposed 
surety toe nature of toe document which he has to 
altiinngb such a party cannot later plead ignorance of 
toe contents of toe guarantee. . . . r 

A contract of suretyship should be entered mto trwiy 
and voluntarily by toe guarantor. “Evetytomg like 
pressure used by toe intending creditor will have a v^ 
serious effect on the validity of toe contract. 

Justice Fry in Daoies v. London and Provincial Marine 
Insurance Company (1878), 8 Ch.D. 469.) _ 

Where a woman ^ves a guarantee it is dMirable mat 
she should be separately advised by a soliator so mat 
she Shan not at a later date set up that she did not 
iinHftrstand the transaction. Alternatively she tooulfl 
tign an admission that she understands toe nature o 



to ffie banto:, upon defatilt of the debtor. 

bx ^rd Htobmy’s Laws of En$Umd a guarantee is 
defined as *‘an accessory contract wlxerety ffie prmnisor 
iiiidrtto to be answerable to the promisee for the 
debt, default or miscarriage of another person whose 
pr ttmftiy IjabiUty to the promisee must exist or be 
ccatespplated.” 

A depositor of security to secure another’s account is 


the transaction, and where a married woman guaram^s 
her husband’s account or the account of a firm m wmcn 
her husband is a partner, or the account of a company 
in which her husband is a director, she shoum m 
addition acknowledge that she enters into the liability 
of her own free will and accord, otherwise she may set 
up undue influence. . 

In Batik of Montreal v, Stuart and Another (linu;, 
103 L.T. 641, a wife gave a guarantee to a ^ 
ordCT to help her husband and a company in which he 
was interested and which was in pecuniary difficumes. 
She alleged that she acted of her own free will, without 
any pressure havmg been put upon her, but 
that she acted in passive obedience to her hushana s 


278 



GVAl mCTIONARY OF BANKINC^ (OUA 


directions and would have signed anything that he asked 
her to sign and had no means of forming an independent 
judgment even if she had desired to do so. It was held 
that the transaction could not stand. Lord Macnaghten 
said: “In the case of husband and wife the burden of 
proving undue influence lies upon those who allege it. 
It is dMcuit to determine in any case tihe point at 
which the influence of one mind upon another amounts 
to undue influence. It is especially so in the case of 
husband and wife. ... It may well be argued that 
where there is evidence of overpowering influence and 
the transaction brought about is hnmoderate and irra- 
tional, as it was in the present case, proof of undue 
influence is complete.” 

In an ordinary case a banker is not obliged to give 
information, voluntarily, to a proposed surety, regard- 
ing the debtor’s affairs. “Unless questions are particu- 
larly put by the surety to gain this information, I hold 
that it is quite unnecessary for the creditor, to whom 
the suretyship is given, to make any such disclosure.” 
(Lord Campbell, in Hamilton v. Watson (1845), 12 Cl. 
&Fin, 109.) 

“The only circumstance in which a duty to disclose 
would emerge, and a failure to disclose would be fatal 
to the bank’s case, would be where a customer put a 
question, or made an observation in the hearing of 
the bank agent, which would inevitably lead any- 
one to the conclusion that the intending guarantor 
was labouring under a misapprehension as to the 
state of the customer’s indebtedness.” {Royal Bank of 
Scotland v. Greenshields, [1914] S.C. 259.) 

In National Provincial Bank of England v. Glanusk 
(1913), 109 L.T. 103, the defendant guaranteed all 
moneys which might be due to the plaintiffs on any 
accounts whatever from one Coles, who was defendant’s 
agent. The plaintiff’s manager became aware that 
Coles was paying a debt due from him to another 
bank by an overdraft on the plaintiffs. He did not 
communicate this fact to the defendant, and it was 
contended that the latter was discharged from liability 
under the guarantee by reason of the failure of the 
plaintiffs to inform him of the above fact which might 
have indicated to him that his agent was behaving 
improperly towards him. It was held that there was no 
duty upon the plaintiffs to communicate to the defen- 
dant their suspicion that Coles was not acting properly 
towards him and consequently that the failure to make 
such communication did not discharge the defendant 
from liability under the guarantee. 

In Cooper v. Nationtd ProvinicUtl Bank Ltd, [1945] 
2 Ah E.R. 641, a guarantor sought to repudiate his 
liability on the grounds that the bank did not disclose 
to him that the husband of the principal debtor was 
an imdischarged bankrupt, that he had power to sign 
on his wife’s account, and that the account had been 
conducted irr^ularly. It was held that these were 
not such unusual features as to warrant voluntary 
disclosure by the bank, particularly as the husband was 
not using the account as a doak for his own business 
activities. 


If a guarantor inquires as to the extent of his liability 
upon the account for which he is surety, he is entitled 
to the information, but a banker should not exhibit the 
debtor’s account to a surety or give details regarding it. 
If the debt to the bank is in excess of the amount of the 
guarantee, the guarantor should be told only that his 
guarantee is fulty relied upon. 

In estimating the value of anyone as a surety the 
point is, as George Rae puts it in The Country Banker: 
“Not what you might be able to squeeze out of him by 
process of exhaustion, but what he could at any time 
pay, over and above his other engagements, without 
serious inconvenience or detriment to himself. That is 
the true meaning of his fitness as a surety; and if you 
take him for more than this, you may do him a fatal dis- 
service, and possibly lay the foundation of a bad debt 
for yourselves.” 

A guarantee may take the form of a bond or a 
guarantee under seal, in which cases an ad valorem 
stamp of 2s. 6d. per cent is required. The usual form, 
however, is a guarantee under hand. The stamp duty on 
a guarantee under hand is sixpence (see Agreement). 
The stamp may either impressed or adhesive; if 
adhesive, it must be cancelled by the first person signing 
the guarantee. If the document has been signed before 
being stamped, the stamp may be impressed within 
fourteen days from its date. If a guarantee is sealed by a 
company, the document is subject to ad valorem duty 
of 2s. 6d. per cent. (See Bond.) 

It is essential that a guarantee form should be most 
carefully drawn so as to create an effective security, and 
bankers have their own printed forms of guarantees 
drafted so as to meet, as far as possible, the various re- 
quirements of a good and complete guarantee. 

The surety’s signature should, as a rule, be witnessed 
by a bank official, and some bankers require it to be 
witnessed by two officials. Where the surety lives in 
another town, the document should be sent to a bank 
in that town and the surety be requested to call there to 
sign it. 

The form of guarantee should never be entrusted to 
the principal debtor so that he may obtain the signature 
of the surety. (See the case of Carlisle and Cumberland 
Bank V. Brc^g, 1911, under Signature.) 

If there are any alterations in the document, they 
should be initialed by the guarantor; and if the guaran- 
tee being given is in addition to one already signed by 
him for the same account, a clause should be added 
at the end of the guarantee, if not already contained 
therein, to the effect that “tte guarantee Is in addition 
to and not in substitution of my guarantee dated 

for £ ,” and the clause should 

be signed by the guarantor. 

Where there are more guarantors than one, the 
guarantee should be “joint and several.” The banker 
can then sue one, or all, of the guarantors as he may 
consider necessary. If he sues one surety and fails to 
obtain all that is required, he may then sue the others. 
This could not be done if the guarantee was “joint” 
only. In a “joint” guarantee, aS the sureties must be 
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sued together, and if one of them died his estate would 
not be liable. The banker in that case would have to 
look to the surviving guarantors; but if the guarantee is 
*‘joint and several’* the estate of a deceased surety 
TOuld be liable. In a “several” guarantee each one of 
the guarantors may be sued separately for the full 
amount. The most satisfactory guarantee for a banker 
to take is, therefore, a “joint and several” one. 

A consideration is not necessary in guarantee imder 
seal, but in a guarantee under hand, i.e. a simple 
contract, there must be a consideration. The considera- 
tion, as a general rule, is the granting of an advance 
to a customer against the guarantee, or it may be the 
granting of further time to a debtor. A banker’s 
guarantee usually states the consideration, but the 
document is not invalid merely by reason that the 
consideration is not expressed therein. (Mercantile 
Law Amendment Act, 1856, Section 3.) In a guarantee 
simply for a past debt there would be no legal considera- 
tion, but that point is covered in the usual form of 
banker’s guarantee, e.g. : “In consideration of the Bank 
allowing ... to keep or to continue an account with 
them or odierwise granting him banking facilities or 
accommodation upon the terms that the Bank should be 
secured as hereinafter appears, I hereby guarantee, etc.” 

An important point in connection with a guarantee 
is that it should be a continuing guarantee, that is, a 
security which wiU continue, alSiough the balance of 
the debtor’s account may fluctuate from time to time. 
A guarantee should therefore expressly state that it 
“shall be a continuing guarantee,” otherwise it might 
be held to cover merely the debt which existed at the 
time the guarantee was given. 

Upon the expiration of notice from a surety to 
determine his guarantee, the debtor’s account or 
accounts should be broken, and the banker should 
communicate at once with his customer. Unless the 
account is broken all payments to credit will go to 
release the surety, and all debits will form a fresh 
unsecured advance. The customer’s written consent 
to the opening of the new account should, if possible, 
be obtained. 

But where a guarantee contained this clause— 

“In the event of this guarantee being determined 
either by notice by me or my legal personal repre- 
sentatives, or by demand in writing by the bank, it 
sM be lawful for the bank to continue the account 
wth the principal, notwithstanding such determina- 
tion, and the liability of myself or my estate for the 
amount due from the principal at the date when the 
guarmtee is so determined, shall remain, notwith- 
standing any subsequent payment into or out of the 
account by or on behalf of toe principal,” 
it was held to avoid the operation of the rule in 
Claytotts case in ciixjuinstances where the account was 
not broken on determination of the guarantee and sub- 

S iTOt (a;edits to the account w^e suflScient to extin- 
* i)ieN)verdraft existing at the time of determin- 
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Where a guarantee for, say, £1,000 is to continue 
in force until the expiration of three months’ notice in 
writing, and when the account is overdrawn, say, £500, 
the surety gives notice, can the banker let the customer 
go on drawing cheques pending expiry of the notice 
and let him draw out the whole £1 ,000 ? (Sir John Paget, 
in his Gilbart Lecture (No. 3), 1909, considers that “the 
banker would run great risk if he adopted this course 
voluntarily ... all outstanding cheques, bills accepted 
for the customer prior to revocation and maturing during 
pendency of notice and things of that sort are covered 
by the clause. Possibly it might cover other transactions 
in the ordinary course of business begun prior to re- 
vocation and completed during currency of notice.” 
An eminent lawyer, however, takes the opposite view 
and believes the Courts would give effect to such a 
clause, even as regards voluntary advances made after 
receipt of notice. If a man guaranteed an overdraft to 
a firm of manufacturers who, relying on the stipulation 
for three months’ notice, committed themselves to 
certain expenditure, it would not be equitable that the 
guarantor should seek to evade the obligation to give 
notice, and thereby threaten the guaranteed firm with 
ruin. While a bank should not attempt to hold a 
guarantor to his bargain under conditions which would 
entail unnecessary hardship to the guarantor, there is 
good reason to believe that the Courts would uphold 
the clause if the banker, to protect his own interests or 
those of his customer, should be induced to rely upon it. 
{Journal of the Institute of Bankers, April, 1922.) 

With respect to a guarantee which contained the 
words “to continue in force until three months after 
notice,” it has been held that notice to the bank of the 
death of the guarantor amounted to a determination of 
the guarantee so far as future advances were concerned. 
But some guarantee forms provide for three months’ 
notice by the personal representatives of the deceased 
guarantor. In such a case the executors should be im- 
mediately advised of the existence of the liability and 
the terms of its determination. 

If there is no question of notice arising, when the 
surety informs the banker that he withdraws from any 
further liability under his guarantee, it will be at the 
banker’s own risk if he pays any further cheques after 
receipt of such notice; but if he has promised the debtor 
to pay certain specific cheques, those cheques must be 
paid. The banker should see his customer at once as to 
the withdrawal of the guarantee. Some guarantees 
expressly state that the guarantee shall continue “until 
you shall receive notice in writing from me withdrawing 
the same, provided that the receipt of such notice shaU 
notafiectmyliabilityhereunderin respect of anymoneys 
that may then be due to you from the debtor, or subse- 
quKit interest thereon, nor in respect of any bills, 
notes, drafts, cheques or other instruments which may 
then be outstanding, or any transaction which may then 
be pending.” 

The limitation in a guarantee should always be in 
r^ect of the liability and never of the advance. Other- 
wise if the debt is allowed to exceed the specified 
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amount, it might be contended that the guarantee was 
void. More important is the effect of liimtation of the 
liability and not of the advance as regards the debtor’s 
bankruptcy, for it will give the creditor the right to 
prove on the debtor’s estate for the whole debt and to 
^e the sum paid by the surety for any deficiency; the 
creditor is not bound to deduct the amount paid under 
the guarantee before proving, and the guarantor 
cannot prove unless he pays, not the amount men- 
tioned or the limit of his liability, but the entire debt. 

In the case of In re Sass, ex parte National Provincial 
Bank of England^ [1896] 2 Q.B. 12, a surety guaranteed 
the payment of all sums of money which were or might 
from time to time become due or owiag to the bank on 
the account of S. and the guarantee was limited to the 
amount of £300. The guarantee gave the bank the right 
to receive dividends from the debtor’s estate. On the 
bankruptcy of S. the bank, after receiving the £300 
from the surety, claimed to prove on the estate for the 
full amount due. It was held by Vaughan Williams, J., 
that although the surety’s liability was limited, still 
“his suretyship was in respect of the whole debt, and he, 
having paid only a part of that debt, has in my judgment 
no right of proof in preference or priority to the bank to 
whom he became guarantor.” 

Under a banker’s ordinary guarantee form, the 
banker can prove upon his customer’s estate for the 
full amount of the debt (allowing for any securities 
held from the debtor himself) and require payment in 
full, if necessary, from the guarantor of the amount of 
his guarantee. 

Upon default of a debtor, a banker should require 
immediate payment by a surety of the amount of his 
guarantee. When the guarantor pays up, the amount 
should be placed to a separate account, and not go 
directly in reduction of die debtor’s account, if the 
banker intends to claim upon the debtor’s estate. In 
such a case, the guarantee should not be cancelled, nor 
an absolute discharge given to the guarantor. If the 
sum tendered by the guarantor is sufficient to clear off 
the debt, the amount is usually placed at once to credit 
of the debtor’s account. Many guarantees specifically 
empower the banker to place any such moneys to a 
separate or suspense account. 

When one of, say, two guarantors pays up a part of 
the amount of the guarantee, the ^arantors are 
released to the extent of the amount paid, but the 
banker can sue either or both the guarantors for the 
balance of the guarantee. 

If after all dividends have been received from the 
bankrupt’s estate, the guarantee money in the banker’s 
hands should be made more than sufficient to pay off 
the indebtedness, the balance remaining should be re- 
turned to the surety, or, if several sureties, to each 
one in proportion to the amount he paid. 

When a banker has demanded payment from a surety, 
no further cheques should be debited to the debtor’s 
account, unless notice was given to the surety, when the 
demand was made, of the existence of further claims by 
the bank upon the debtor. 
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Upon receiving notice of the death of a surety, the 
debtor’s account or accounts should be stopped pending 
fresh arrangements, unless the guarantee expressly pro- 
vides that the estate of the deceased surety is to continue 
liable. 

Where there are several sureties and one of them dies, 
the account should be broken, until a fresh guarantee is 
signed or the surviving sureties have given a written 
request (stamped 6d.) that the existing guarantee be 
continued. 

If a deceased surety’s estate is to be held liable, notice 
of the guarantee should be given to the legal representa- 
tives. 

The mental illness of a guarantor operates in the same 
way as the death of a guarantor. In Bradford Old Bank v. 
Sutcliffe (1918), 34 T.L.R. 299, where it was argued for 
the plaintiffs that, as this was a continuing guarantee 
with a clause giving the guarantors, their executors and 
administrators, power to terminate it by three months’ 
notice, it did not determine, but continued to be opera- 
tive after the mental illness of the guarantor, it was held 
that “this is wrong; the notice clause has nothing to do 
with lunacy. So far as lunacy is concerned, the guarantee 
makes no provision for fiiat event; it was neither 
contemplated nor provided for in the document. The 
bank, when it had received notice of the lunacy, could no 
longer make advances upon the faith of the guarantee. 
Limacy operated upon this guarantee just as death 
operates upon a continuing guarantee, and it contains 
no provision requiring a notice to terminate it. The 
creditor then knows that the guarantor has no longer a 
contracting mind, and consequently cannot be fixed 
with a contractual liability by an act done by the creditor 
alone.” (See further report of this case under Broken 
Account.) 

When a surety has paid off the full amount of the debt 
on the account for which he is ^arantor, he is entitled 
to the rights of the banker, that is to sue the debtor and 
to receive the benefit of any securities held by the 
banker for the debt, whether the securities were held at 
the time the guarantee was given, or were subsequently 
received. 

By the Mercantile Law Amendment Act, 1856, Sec- 
tion 5— 

“Every person who, being surety for the debt or 
duty of another, or being liable with another for any 
debt or duty, shall pay such debt or perform such 
duty, shall be entitled to have assigned to him, or to a 
trustee for him, every judgment, specialty, or other 
security which shall be held by the creditor in respect 
of such debt, or duty, whether such judgment, specialty, 
or other security, shall or shall not be deemed at law 
to have been satisfied by the payment of the debt or 
performance of the duty, and such person shall be en- 
titled to stand in the place of the creditor, and to use 
all the remedies, and, if need be, and upon a proper 
indemnity, to use the name of the creditor, in any 
action, or other proceeding, at law or in equity, in 
order to obtain from the principal debtor, or any co- 
surety, co^ontractor, or co-debtor, as the case may be. 
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indemnification for the advances made and loss sus- 
tained by the person who shall have so paid such debt 
or performed such duty, and such payment or per- 
formance so made by such surety shall not be pleadable 
in bar of any such action or other proceedings by him: 
provided always that no co-surety, co-contractor, or 
w-debtor, shall be entitled to recover from any other 
co-surety, co-contractor, or co-debtor, by the means 
aforesaid, more than the just proportion to which, as 
between those parties themselves, such last-mentioned 
person shaE be justly liable.” (See Subrogation.) 

When a surety pays off an account and requires any 
securities to be given up to him, the banker should, 
before parting with them, communicate with the debtor 
or any other parties concerned with the account. A 
surety is not entitled to any of the debtor’s securities 
held for the account unless the whole debt is paid ofif, and 
this is provided for in the usual banker’s guarantee form. 

Where a guarantor has discharged his liability under 
a guarantee, a banker is frequently asked to supply a 
certificate stating that included in the payment was a 
certain sum for interest, the object being that the 
guarantor may claim repayment of income tax on the 
interest debit^ to the account. In Commissioners of 
Inland Revenue v. Holder (The Times, 12th March, 1931), 
where a guarantor paid off his liability to a bank and 
claimed repayment of the income tax on the interest 
debited to the account, the Master of the Rolls held 
that the interest debited to the overdrawn account each 
year had, in fact, been capitalised with the approval of 
the principal debtor, and that the sum paid by the 
guarantor was capital and not capital plus interest. A 
letter to be given to the Inspector of Taxes outlining 
the facts and leaving the decision to him would appear 
to be unobjectionable. 

But where a guarantor is given time to redeem his 
liability on condition that he provides the interest at 
the customary periods, and that the debt is transferred 
into his name, he is entitled to relief and a bank interest 
certificate may be given him. But sometimes it is not 
detoble to transfer the debt into the guarantor’s name, 
thereby releasing the principal debtor. If, therefore, 
the debt remains in the latter’s name and the guarantor 
provides the interest on the debt in consideration of 
being granted time, he cannot as of right claim relief, 
for it is not his advance. But Insp^tors of Taxes are 
known to exercfee their discretion in such cases, and 
to recognise a bank interest certificate given to a surety 
m such a case, 

% under a joint and several guarantee, a banker 
obtains payment of the full amount of the guarantee 
few ohe of the sureties, that surety can call upon his 
to pay him their proportion of the amount 
IMess i^edally provided against in the guarantee, if a 
banker releases one of several joint co-sureties that 
rdease may have the eflfect of releasing all the sureties. 
Brfore rel^sing one of several sureties a banker should, 
^essjhe guarantee provides for such a release, obtain 
assent (stamped fid.) of the other sureties, or 
guarantee; 


When a surety gives notice to terminate a guarantee, 
the banker should, if possible, obtain the notice in 
writing. If the surety subsequently withdraws his 
notice, a fresh guarantee should be signed. 

A guarantee under hand is barred by the Limitation 
Act, 1939, in six years from the date when the right of 
action first accrued against the guarantor. In Bradford 
Old Bank v. Sutcliffe, [1918] 2 K.B. 833, where in a 
guarantee there was an undertaking to pay “on demand,” 
it was held that there was no cause of action till after 
the demand. Pickford, L,J., in the course of his judg- 
ment, said that in the case of what has been called a 
direct liability, for example a promissory note payable 
on demand, the liability exists as soon as the loan is 
made, and the words “on demand” may be neglected. 
“It has, however, been held long ago that this doctrine 
does not apply to what has been called a collateral 
promise or collateral debt, and I think that a promise 
by a surety to pay the original debt is such a collateral 
promise or creates a collateral debt.” Where the guaran- 
tee does not expressly stipulate that demand shall 
precede payment by the guarantor, see the case Parras 
Banking Company v. Yates below. 

If there is a clause in the guarantee that payment is 
to be made “ days after demand,” the 

statute in such a case will not begin to run until the 
demand has been made. It is advisable to get all 
guarantees under hand renewed before they are six 
years old, as it brings to the notice of the surety the 
fact that his liability still continues, and avoids any 
danger there may be of the operation of the Limitation 
Act; 1939. 

A guarantee under seal is not barred till twelve years 
from the date when the cause of action arose. Aid if 
the guarantee is in respect of a debt secured by a 
mortgage of land, the period is twelve years by the Real 
Property Limitation Act of 1874, whether the covenant 
of the surety is in the mortgage deed itself, or is con- 
I tained in a collateral bond. Payments to the credit of 
an account by a debtor keep the debt alive as against 
the debtor, but they do not prevent the statute from 
running in favour of a surety. (See Limitation Act, 
1939.) 

In the case of Parr*s Banking Company v. Yates, 
[1898] 2 Q.B. 460, where the bank held a continuing 
guarantee (which did not include an express covenant to 
pay on demand) from Yates for an account, Vaughan 
Williams, L.J., said: “My view is that the case of action 
on the guarantee arose as to each item of the account, 
whether principal, interest, commission, or other bank- 
ing charge as soon as that item became due and was not 
paid, and, consequently, the Statute of Limitations 
began to run in favour of the defendant in respect of 
each item from that date. I agree with what my brothers 
have said with regard to the claim for interest. I think 
that the interest stands on the same footing as any 
other item to the debit of the party guaranteed in the 
account; and that the defenoant continues liable as 
guarantor in respect of interest which has accru^ 
within six years before action, and does not get rid 
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of that liability because his liability to be sued on the 
guarantee with reg^d to the principal has become 
barred by the Statute of Limitations. I also agree that 
there is no ground for saying that there is any rule 
which could apply the payments which have been made 
to the interest on the advances made to the party 
guaranteed as distinguished from the principal. Accord- 
ing to the ordinary practice of bankers, the interest due 
is from time to time added to the principal, and becomes 
itself part of the principal due.” 

When a surety guarantees the general balance of the 
customer’s account, in order to ascertain that balance, all 
accounts between the customer and the banker at the 
time the guarantee comes to an end must be taken into 
account. {In re Sherry, London and County Banking Co. 
V. Terry (1884), 25 Ch.D. 692.) In such cases all the 
customer’s accounts should be broken, including any 
account with a credit balance. 

A guarantee for the general balance of all the 
accounts of a customer is to be distinguished from a 
guarantee for an advance on a specific account only. In 
the latter case, on the determination of the guarantee, 
the surety would be liable only for the balance of 
that specified account. When an account is broken, 
upon the determination of a guarantee, and a new and 
distinct account is opened for future receipts and pay- 
ments, any credit balance on this new account does not 
go to release the surety’s liability on the old account, 
and any overdraft on the new account is not covered 
by the old guarantee. As to the position when the 
account is not broken, see the case of Bradford Old 
Bank v. Sutcliffe under Broken Account. In that 
case there was a loan account and an imbroken working 
account, and the bank had received notice of the mental 
illness of a guarantor for the account. 

Upon the failure of a guarantor, unless the debtor 
supplies other security, the banker should call in his 
advance and, if repayment is not made, claim upon the 
surety’s estate. The debtor’s account should be broken 
on receipt of the notice. 

Where there are several sureties and one of them dies, 
or becomes bankrupt, or gives notice to terminate his 
liability, the account of the debtor should be broken 
imtil fresh arrangements are made. 

Any material variation of the original agreement 
between the debtor and creditor, unless provided for 
in the guarantee or made with the assent of the guaran- 
tor, wSUi have the effect of releasing the guarantor from 
liability. In Samuel v. Howarth (1817), 3 Mer. Ill, 
Lord Eldon said: “The surety is held to be dischar^d 
for this reason, because the creditor, by so giving time 
to the principal, has put it out of the power of the surety 
to consider whether he will have recourse to his remedy 
against the principal or not, and because he, in fact, 
cannot have the same remedy against the principal as he 
would have had under the original contract.” 

Where a guarantee has been given for a fixed period 
and at the end of that period it is arranged that it be 
continued for a further period, either a new guarantee 
should be taken or the old guarantee should be indorsed 
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accordingly and bear another sixpenny stamp. Any 
such indorsement should, of course, be signed by the 
guarantor, or, if more than one, by all of them. K a 
new guarantee has not been obtained, or the old one 
extended, before the fixed period expires, the account 
should be stopped when the date arrives until a fresh 
arrangement is made. 

A guarantee by a married woman can be enforced 
only against her separate estate. (See Married 
Woman.) 

In the case of a guarantee by a firm, it should, in 
order to avoid the risk of any future trouble, be signed 
by each partner. 

Where a change of partnership takes place and a 
guarantee is held for the account, unless the form 
provides for such change, tlie account should be broken 
until fresh arrangements are made. Even if the guaran- 
tee contains such provision, it is necessary to break the 
account if the banker intends to claim on the estate 
of the partner who has died, or retired, or become 
bankrupt. 

By Section 18 of the Partnership Act, 1890: “A 
continuing guaranty or cautionary obligation given 
either to a &rm or to a third person in respect of the 
trainsactions of a firm is, in the absence of agreement 
to the contrary, revoked as to future transactions by 
any change in the constitution of the firm to which, 
or of the firm in respect of the transactions of which, 
the guaranty or obligation was given.” 

Before accepting a guarantee by a company, a 
banker should see that the memorandum of association 
gives power to the company to give a guarantee. 

In the case of Yorkshire Wagon Co. v. Maclure (1882), 
19 Ch.D. 478, where the directors had borrowed ultra 
vires and given their personal guarantee, and it was 
contended that as the transaction was ultra vires there 
was no liability on the guarantee, for where there was 
no principal there could be no surety, the Court held 
that the directors were liable on their guarantee. In 
Garrard v. James, [1925] W.N. 99, the Court reafiBrmed 
the judgment in the above case, drawLag a distinction 
between the guarantee of a contract which was merely 
ultra vires the contractor, and one which was illegal as 
being contrary to public policy or the provisions of a 
public statute. A guarantee to cany out an illegal 
contract is not enforceable. 

Where, subsequent to the giving of a guarantee by 
directors, security of the company is taken, the resolu- 
tion authorising the charging thereof should be passed 
in general meeting, unless the articles provide that the 
directors can vote on contracts in which they are 
personally interested. For the taking of security will 
lessen the guarantee liability of the directors, and to this 
extent they are personally interested. {Victors Ltd, {in 
liquidation) v. Lingard, [1927] 1 Ch. 323.) 

The majority of articles of association now specifically 
cover this position and make unnecessary the passing of 
a resolution by the company in general meeting that 
would otherwise be required. 

Under the Bankruptcy Act, 1914, Section 44, and the 
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Companies Act, 1948. Section 320, a 
creditor with the dominant motive of giving a smety or 
guarantor a preference over other creditors be 
^ as against the trustee. (See Frauduuent Prefer- 

When a guarantee has been d^harged, or is no 
longer required, it should be retained by the b^er 
afta being canoeUed by, or m the prince of, & 
surety. A cancelled guarantee may be given up to the 

surety if he demands it. . , , 

If an account which has been closed be subsequently 
reopened, any guarantee held for the old account would 
not be available for the new account. 

As soon as a surety’s obligation to pay has ^ome 
absolute, he has a right in equity to be indented by 
his principal In Ascherson v. Tredegar Dry Dock ^ 
WImf Co. Ltd., [1909] 2 Ch. 401, A and fom other 
directors of a company gave a bank a joint and severm 
guarantee to secure the overdraft on the comply s ] 
current account. A died, and the bank then stopped the 

account on which a certain sum was owing and opened 

a new account. A’s executors requested the company to 

discharge the liability, which was refused. It was hdd 
that the guarantors were entitled to be discharged by 
payment by the company of the sum owing. ‘‘Where 
there is an actual accrued debt and the surety is liable 
and admita liability for the amount guaranteed, he has a 
right to compel the principal debtor to relieve him from 
his liability by paying off the debt” 

The above case, where the amount payable imder the 
guarantee has been definitely ascertained, is to be 
distinguiriied from the following case where the amoimt 
had not been ascertained. In Morrison v. Barking 
Chemicals Co. Ltd. (1919), 122 L.T. 423, M ^ve a 
guarantee to a bank to secure an accoimt current of the 
defendant company, and M sought to rampel the 
company to give him relief from his liability to the 
bank under the guarantee. Sargant,!., in his judgment 
said that the guarantee was to continue until terminated 
on the initiative either of the bank or of the surety. The 
bank could close the account, ascertain the amount due 


and mflVft demand on the surety. The surety could, by 
the terms of the guarantee, cause his liability to be 
definitely ascertained by giving the bank three months’ 
notice to datermine the guarantee. “If and whar this is 
done there will be an immediate enforceable liability on 
the part of the surety of the bank, and he will thrar be 
w ithin the decision of Ascherson v. Tredegar Dry Dock 
and Wharf Co. Ud.” (See above.) “There is no accrued 
or definite liability on the part of the surety until there 
has been some such termination or ascertainment as 
stated.” It was held that as neither of those steps had 
been taken M had no immediate right to compel the 
defendant company to relieve him from his liability. 

guaranteed stock. Stock upon which the 
due payment of the interest is guaranteed either by the 
comptmy issuing the stock or by another company or by 
a government. Sometimes payment of the principal 
also is guaranteed. 

GUARANTOR. A surely. A person who gives a 
guarantee to a banker (or other creditor), agreeing to 
be answerable for the debt of another person if he 
defaults. 

GUARD BOOK. A book for guarding or protecting 
loose documents. The documents are usually gummed 
or pasted on one margin and fastened to the paper edges 

in the book. , ^ 

GUARDIANS OF THE POOR. By the Local 
Government Act, 1929, as from 1st April, 1930, the 
functions of each poor law authority were transferred 
to the council of the county or county borough compris- 
ing the poor law area for which the poor law authority 
acted. 

GUINEA. A gold coin at one time cmrent in Great 
Britain at the value of twenty-one shillings. It was 
first coined in 1663 from gold brought from the coast of 
Guinea, whence its name. It is still the custom with 
many people to quote fees and subscriptions in guineas 
rather than in pounds. 

GUINEA PIG. A slang Stock Exchange expression 
to signify a person who acts as a director of various 
companies merely for the sake of the fees to be obtained. 
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HABENDUM. That part of a deed which begins 
with the words “To have and to hold” (in Law Latin 
Habendum et tenenduni) and which defines what estate 
or interest is thereby granted. 

“HALF-COMMISSION MAN.” A person who 
introduces business to a stockbroker, and who receives 
a share of the broker’s commission. When the commis- 
sion is shared with an agent, the contract note must 
bear a note to that effect and the name of the agent 
must be given. (See CoNmi^CT Note, Prevention of 
Corruption Act, Stockbroking Transactions.) 

HALF-CROWN. Half-crowns were first coined in 
1551. 

The standard weight of a half-crown was 218*18181 
grains troy, and its standard fineness thirty-seven- 
fortieths fine silver, three-fortieths alloy; altered by the 
Coinage Act, 1920, to one-half fine silver, one-half alloy. 

By the Coinage Act, 1946, these coins are now made 
of cupro-nickel. (See Coinage.) 

HALFPENNY. It is made of bronze— that is, a 
mixture of copper, tin and zinc. Its standard weight is 
87*50000 grains troy. 

The diameter of a halfpenny is exactly one inch. (See 
Coinage.) 

HALF-SOVEREIGN. Its standard weight is 
61*63723 grains troy and its standard fineness eleven- 
twelfths fibue gold, one-twelfth alloy. When its weight, 
from wear and tear, fell below 61*125 grains troy it 
ceased to be legal tender. (See Coinage.) 

HAMMERED. When a member of the Stock 
Exchange is unable to meet his liabilities, his failure 
is announced in the “House” after attention has been 
obtained by one of the waiters giving three blows on his 
stand with a wooden hammer. A defaulter is thus said 
to be “hammered.” 

HAND AND SEAL. The phrase “as witness our 
hands and seals” which is found at the end of a deed of 
transfer and other deeds, refers to the signatures and 
seals which follow. But the word “hand” originally 
meant an actual impression in ink of the person’s hand 
upon the deed. 

HEAD OFFICE INSTRUCTIONS. The banks with 
many branches usually have some kind of book of rules 
containing instructions for dealing with the day’s work, 
a copy of which is issued to each of the branches for its 
guidance. These instruction books have been mentioned 
in a number of cases, and have sometimes been pro- 
duced in Court, usually by a party who sought to quote 
its own rule against the bank. For this reason the banks 
are reluctant to produce their instruction books, which 
are usually marked to the effect that they are confiden- 
tial and not to be taken out of the office. 

In Motor Traders Guarantee Corporation Limited v. 
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Midland Bank Limited, [1937] All E.R. 90, a case 
involving the negligence of a collecting banker, the 
bank’s regulations that third-party cheques were to be 
referred to the manager were quoted in support of the 
charge of negligence, the point being that in this case 
no such reference was made. 

“It is said, and said with great force, that if it is shown 
that the officers of the bank did not obey their own 
regulations, the plaintiff has gone a very long way to- 
wards establishing a case of negligence.” 

Fortunately Goddard, J., did not accept this argu- 
ment — 

“I think it cannot be taken always as a universal 
principle, because, if the facts showed that the bank 
cashier had taken every reasonable precaution to 
satisfy himself, and that he was satisfied with the 
information he had got ... . I do not see how it 
can be said that, because he had not followed out to 
the letter the relations of the bank .... the bank 
would have been guilty of negligence.” 

In a later case, Woods v. Martins Bank Limited and 
Another, [1959] 1 Q.B. 55, the bank argued that it was 
no part of their business to advise customers on invest- 
ment, and, therefore, it was under no duty to advise 
carefully or competently. In support the bank quoted 
its own instructions. On this point Salmon, J., said: 
“The defendant bank relies upon a book of secret 
instructions circulated to their branch managers. So 
secret is this book of instructions that the bank objected 
to producing it and produced only a photostat copy of 
the page containing instructions relating to stock 
exchange transactions.” After quoting from these 
instructions, the judge continued, “. . . these instruc- 
tions do not, in my judgment, alter the true scope of 
the bank’s business.” (See the case under Banker and 
Customer.) 

It is clear that a bank quoting its own instructions in 
its defence is on uncertain ground, for if the instructions 
are accepted in defence, they may be accepted also in 
support of a plaintiff’s case. On the whole it is very 
much better if they can be kept out of Court altogether, 
and this is clearly the view usually taken. 

HEAVY FRANC. The French unit of currency after 
devaluation in December, 1958, from 1,382 = £1 to 
1,176 ~ £1, the new unit (equivalent to 100 old units) 
being so known to distinguish it from the old one. 
HEDGING. (See Futures.) 

HEIR. The heir or heir-at-law was the person 
entitled, by law, to the real properly of a deceased 
person who left no will. 

In ascertaining who was heir the eldest son and his 
descendants came first, then the other sons in order and 
their descendants. If there were no sons, but only 
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daughters, they succeeded to the property as co-par- 
ceners— that is, they succeeded to it equ^y. Failing 

lineal descendants, thenearestlinealancestorwastheheir. 

Heirship was abolished after 1925. (See under 
Intestacy.) 

HEIR-APPARENT. The person who was certain to 
succeed to an estate if he survived the present owner. 
Heirship was abolished after 1925. (See Intestacy.) 

HETR-PRESIJMPTIVE. The person who would 
succeed to an estate if the present owner died at once, 
but whose right to succeed would be cancelled in the 
event of a child being bom having a prior right. Heir- 
ship was abolished after 1925. (See Intestacy.) 

HELD OVER. When a cheque upon a local bank is 
received by a banker, after the daily exchange has been 
made, it is usually “held over” till the following day. 
But cheques received by a banker, drawn upon his 
own office, are not (except in certain cases in connection 
with a local clearing in large towns) “held over,” as 
they should either be paid or dishonoured on the day of 
receipt. 

HEREDITAMENT. From the Latin hereditOy I 
inherit. 

Hereditament means any real property which on an 
intestacy before 1st January, 1926, might have devolved 
upon an heir. 

(See Corporeal Hereditament and Incorporeal 

BtoDHAMENT.) 

HERIOT. The right of the Lord of the Manor, on | 
the death of a copyhold tenant, to take the best beast or 
sometimes the best chattel. 

Abolished with copyhold tenure as from 1st January, 
1926. 

HERITABLE BOND. In Scotland, a bond by a 
debtor for a sum of money, which includes a conveyance 
of land, to be held by the creditor as security for the 
money. (See Appendix on “Scottish Banking” under 
Heritable Securthes.) 

HIRE-PURCHASE FINANCE. The financing of 
purchases by means of instalment payments first 
developed in a considerable way in the period between 
the wars, and in 1939 about £100 million of hire- 
purchase debt was estimated to be outstanding. Since 
die war consumer credit has for the most part been 
regulated by Board of Trade orders stipulating minimum 
initial payinents and maximum periods for repayment 
The seller under a hire-purchase agreement retains 
the ownership of the goods until the fmal instalment is 
paid. The hirer cannot dispose of the goods during the 
currency of the contract and must take reasonable care 
of them. He may rescind the contract at any time 
subject to payment of compensation to the seller. 

By the Hire-Purcffiase Act of 1964 a considerable 
amount of change was effected. Where a hirer is not 
a .ibmted company the maximum purchase price of 
. tmimodomcOTingwithmthesmtutei^ 

fiBmxce company is ui^ble to ins^ in hire- 
purchase agreements a provision whereby as owner it 
can &e premises of the hirer and repossess the 
gP!e(fe.ii|>Qn Ae hirer’s default. The new Act also 


provides for certain rules regarding the legibility of 
agreements and for drawing attention of the hirer to 
his rights. More specifically where there has been a 
door-to-door sale, four days has to elapse, during 
which time the prospective purchaser may withdraw. 
In addition a number of implied conditions such as 
that the goods, other than second-hand goods, are of 
merchantable quality and suitable for the purpose 
indicated may not be excluded. In general the Act has 
the effect of giving extra protection against seizure of 
goods to hirers, as well as extending protection to 
credit-sale agreements (in which the property passes to 
the purchaser immediately upon the agreement being 
completed). 

If more than one-third of the hire-purchase price has 
been paid the seller is unable to repossess hunself of 
the goods without a Court Order. 

Between 1956 and 1958 practically every clearing 
bank acquired an interest in a large finance company or 
industrial banker, as they had come to be called, and 
the status of this type of credit was thereby improved. 

Hire-purchase finance is now an established part of 
our economic structure. Experience has shown that 
very strict control is needed, and that this control can 
best be exercised, within the limits laid down by the 
Government, by the specialised financial institutions 
which have made such remarkable progress in the 
last decade. The largest companies engaged in this 
form of lending are represented in the Finance Houses 
Association whose thirty-eight members together 
account for about three-quarters of all finance house 
business. These houses draw most of their funds from 
the banks and other financial and industrial sources. 
In addition, there are twenty-five snoaller houses, who 
are members of the Industrial Bankers Association 
iq.v,), and these account for about four per cent of the 
total debt due to finance houses. Their deposits come 
almost entirely from the public. 

HOLDER. (See Holder of Bill of Exchange.) 

HOLDER FOR VALUE. A holder for value of a 
bill of exchange is defined by Section 27 of the Bills of 
Exchange Act, 1882 — 

“(2) Where value has at any time been given for a 
bill the holder is deemed to be a holder for 
value as regards the acceptor and aU parties 
to the bill who became parties prior to such 
time. 

“(3) Where the holder of a bill has a lien on it, 
arising either from contract or by implication 
of law, he is deemed to be a holder for value to 
the extent of the sum for which he has a lien.” 

By Section 30— 

“(1) Every party whose signature appears on a bill is 
pnma facie deemed to have become a party 
thereto for value.” 

A holder for value is not liable upon a bill unless he 
endorses it, but may sue on the biU in his own name. 

The holder for value of a biU may be the payee who is 
in possession of it, or an indorsee who is in possession 
of it, or the bearer of it. 
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A banker who merely collect a cheque is neither a to the third indorser for the bill, but he can sue all the 

holder for value nor a holder in due course. If, how- parties to the bill that the third indorser had the right to 

ever, he cashes a cheque drawn on another banker he sue. 

may become, like any other party taking a transfer of a The holder of a bill payable to his order must indorse 

My negotiable instrument, a holder in due course (or it if he wishes to negotiate it. When the holder of a bill 

have equivalent rights). Some assistance is obtained payable to bearer (see Bearer) negotiates it by delivery, 

from the case of Barclays Bank Limited v, Harding without indorsing it, he is called a “transferor by 

(1962), Journal of the Institute of Bankers, April, 1962, delivery” (^.t;.) and warrants to his immediate transferee 

in differentiating between a holder for value and a that the bill is what it purports to be. 

holder in due course. In that case the banker had paid If the title of a holder for value is defective, as where 

against uncleared effects, and it appears that, if there the bill was obtained by fraud, duress, or force and fear, 
has been a specific agreement or a course of dealing or for an ille^l consideration, he cannot recover the 

that this would be done, then the banker can claim to amount from the person defrauded or otherwise. But a 

be a holder in due course. In Midland Bank Limited v. “holder in due course” can sue any party to the bill. No 

Charles Simpson (Motors) Limited (1960), Journal title, however, can be obtained through a forged signa- 

of the Institute of Bankers, February, 1961, the banker ture. (See Bill of Exchange, Cheque, Consideration 
had advanced to a new customer against a fully negoti- for Bill of Exchange, Holder in Due Course.) 
able cheque. The cheque was stopped because the car HOLDER IN DDE COURSE. The Bills of Ex- 
for which it had been given did not belong to the change Act, 1882, Section 29, defines a holder in due 
vendor, but the banker was held to be a holder in due course as follows — 

course, and recovered the amount that he had “(1) A holder in due course is a holder who has 

advanced. The position would be similar if he had taken a bill, complete and regular on the face 

received a cheque specifically in reduction of an over- ofit, under the following conditions, namely — 

draft. To make the banker a holder in due course there “(«) That he became the holder of it before 

must be an express or implied agreement between it was overdue, and without notice that 

banker and customer when the cheque is handed to the it had been previously dishonoured, if 

banker. (See A, L, Underwood v. Bank of Liverpool and such was the fact: 

Martins Limited; and v. Barclays Bank Limited under “(^) That he took the biU in good faith and 

Collecting Banker.) for value, and that at the time the bill 

A banker is a holder for value if, without such pre- was negotiated to him he had no notice 

existing agreement, he receives a cheque for collection of any defect in the title of the person who 

and finds upon its dishonour (not necessarily because of negotiated it. 

its dishonour) that his customer is overdrawn. His “(2) In particular the title of a person who negotiate 
right to sue the drawer depends on whether the customer a bill is defective within the meaning of this 

himself gave value; if the banker caimot prove this he Act when he obtained the bill, or the accept- 

may fail in his action against the drawer, in contradis- ance thereof, by fraud, duress, or force and 

tinction to his position if he is a holder in due course. fear, or other unlawful means, or for an iUe^l 

Since the passing of the Cheques Act, 1957 (q.v,), by consideration, or when he negotiates it in 

Section 2 of that Act the indorsement which the banker breach of faith, or under such circumstances 

would have needed to show that he was a holder is as amount to a fraud, 

deemed to have been made, although in fact there is no “(3) A holder (whether for value or not) who derives 
signature of the customer. This point is mentioned in his title to a bill through a holder in due course, 

Barclays Bank Limited v. Harding (supra), and who is not himself a parly to ^y fraud or 

It is mentioned in Chalmers: Bills of Exchange (10th illegality affecting it, has all the rights of that 

edn. at p. 102) that a holder for value may or may not be holder in due course as regards the acceptor 

a holder in due course. This position is also illustrated and all parties to the bill prior to that holder.” 

by the judgment of Atkin, L.J,, (in the last paragraph) A bill does not require acceptance to make it “com- 
in Midland Bank Limited V. Reckitt, [1933] A.C. 1, and plete and regular on the face of it.” (National Park 

Legal Decisions Affecting Bankers, vol. IV at p. 305. Bank of New York v. Berggren & Co, (1914), 110 L.T. 

A banker who discounts a bill will be a holder in due 907.) 
course unless he is unable to bring himself within the In R, E, Jones Ltd, v. Waring & Gillow Ltd,, [1926] 

statutory definition (vide infra). A.C. 670, the House of Lords held ^at the expression 

Until value is given no party can sue upon a bill. If, “holder in due course,” as defined in S^tion 29, does 

for example, no value is given on a bill till it reaches the not include the original payee of a bill or cheque, 

hands of a third indorser, none of the parties before that Before a person can be a holder in due course, the 

third indorser can sue upon the bill, but the third instrument must have been negotiated to him, and the 

indorser, because he has given value, can sue all the original delivery of the bill or cheque to the payee is not 

prior parties. If that third indorser transfers to a fourth such a negotiation, 

person, without any value being given, that person can- By Section 30 — 

not sue the third indorser, seeing he did not give value “(1) Every party whose signature appears on a biU 
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is prima facie deemed to have become a party 
thereto for value. 

‘*(2) Eveiy holder of a bill is prima facie deemed to 
be a holder in due course; but if in an action 
on a bill it is admitted or proved that the 
acceptance, issue, or subsequent negotiation 
of the bili is affected with fraud, duress, or 
force and fear, or illegality, the burden of 
proof is shifted, unless and until the holder 
proves that, subsequent to the alleged fraud or 
illegality, value has in good faith been given 
for the bill.” 

The meaning of “good faith” is given in Section 90— 

“A thing is deemed to be done in good faith, within 
the meaning of this Act, where it is in fact done hon^tly, 
whether it is done negligently or not.” 

If, for example, Jones is the holder in due course, he 
has the right to sue any party to the bill, but if in an 
action it is proved that the bill is affected with some 
taint, as described in the above sections, it will be 
necessary for Jones, in order to preserve his rights, to 
show that he gave value for the bill subsequent to the 
alleged taint, and that he took it in good faith without 
knowledge of anything being wrong with the bill. 

If Jones, the holder in due course, transfers the bill 
to Brown, but without any value being given therefor. 
Brown obtains the same rights that Jones had and can 
sue any party prior to Jones, but he cannot sue Jones 
because of the absence of consideration. 

“No consideration” is a good defence between 
parties closely related on a biU, but a holder in due 
course is not affected by the fact of there having been 
“no consideration” between any parties before it was 
transferred to him for value. 

Section 38 deals with the rights of a holder— 

“The rights and powers of the holder of a bill are as 
follows— 

“(1) He may sue on the bill in his own name: 

“(2) Where he is a holder in due course, he holds the 
biU free from any defect of title of prior parties, 
as well as from mere personal defences avail- 
able to prior parties among themselves, and 
may enforce payment against all parties liable 
on the bill: 

“(3) Where his title is defective (a) if he negotiaties 
the bill to a holder in due course, that holder 
obtains a good and complete title to the bill, 
and {b) if he obtains payment of the bill the 
person who pays him in due course gets a 
valid discharge for the bill.” 

Where a si^ature on a bill is forged, no one can 
obtain any right to the bill through or under that 
signature. (See Bill of Exchange, Forgery, Hoider 
FOR Value.) 

HOLDER OF BEJL OF EXCHANGE. The holder 
of a bill is the person who is in possession of it and may 
be either the payee, or an indorsee, or the bearer. (Bills 
of Exchange Act, 1882, Section 2.) 

Tlmre are three kinds of holder, a simple holder of a 
bill, a holder for value, and a holder in due course. 


If the holder of a bill has not given value for it, he 
cannot sue any party subsequent to the last indorsement 
when value was given. 

The holder of a bill, unless it is indorsed payable to 
him, need not indorse it, though, as a rule, any person 
taking a bill would require the person from whom 
he takes it to indorse it. The person receiving a bill has 
the right to demand the indorsement of the transferor if 
the bill was payable to his order. 

If a bill is payable to the holder’s order, he must in- 
dorse it, whether the transferee demands his indorsement 
or not, except that by Section 2 of the Cheques Act, 1957 
(^.y.), a holder is deemed to have indorsed a cheque. 

Where the holder of a bill payable to bearer (see 
Bearer) negotiates it by deliveiy, without indorsing it, 
he is called a “transferor by delivery” (^.w .) and warrants 
to his immediate transferee that the bill is what it 
purports to be. 

No one can be a holder, holder for value, or holder 
in due course whose title has to be made through a 
forged signature. 

Any holder may convert a blank indorsement into a 
special indorsement by writing above the indorser’s 
signature a direction to pay the bill to the order of 
hSaself or some other person. 

A holder may strike out any indorsement on a bill, 
and the person whose signature is struck out is thereby 
released from liability, and so are all subsequent in- 
dorsers. A banker usually cancels his indorsement on 
a dishonoured bill. 

If a holder receives payment of a bill from an in-* 
dorser, the bill must be given up to that indorser, who 
will then have all the rights of the holder from whom he 
received it. (See Payment for Honour.) 

The law regarding the indorsement of cheques was 
changed by the Cheques Act, 1957 {q,v), 

A banker is under no liability on a cheque or bill to 
a holder, unless he has in some way given the holder to 
imderstand that the cheque or biU will be paid. (See 
Bill of Exchange, Holder for Value, Holder in 
Due Course, Transferor by Delivery.) 

HOLDING COMPANY. The definition of both a 
holding company and a subsidiary company is given in 
Section 154 of the Companies Act, 1948. (See under 
Subsidiary Company.) The following remarks are 
taken from an article by Mr. J. Dandy in the Journal of 
the Institute of Bankers, December, 1957. 

“Holding companies are of two kinds. There is the 
type which exists purely to hold the shares in its sub- 
sidiary companies, on which it depends entirely for its 
earnings. Is is a convenient device for enabling the 
companies in the group to function as independent units 
industrially under separate management whilst enjoying 
the overall direction of the parent and recourse to the 
group’s resources, both financial and industrial. The 
second type is the operating company which is actively 
engaged in business but also owns a number of other 
companies engaged in the same kind of business or, 
sometimes, in businesses bearing no apparent relation- 
^ip to the activities of the group as a whole. We have 



HOL] 


DICTIONARY OF BANKING 


[HOT 


become familiar in recent years with take-over activities 
which have produced some strangely different industrial 
bed-fellows, but others have been properly directed at 
the concentration and rationalization of related com- 
panies with the same industry. 

“The connections will not usually be shown in great 
detail in the printed balance sheet and report of a public 
company, and it is most unlikely that the individual 
profit and loss accoimts and balance sheets will be 
published. Instead, the parent company will content 
itself by printing a list of factories or depots owned by 
the company and its subsidiaries, without distinguishing 
between them or naming the subsidiaries. 

“The published balance sheet in such cases is an 
interesting study, for it will include a print of the 
separate figures for the parent company and also one of 
the consolidated balance sheet for the whole group. 
Though the parent company’s own balance sheet (and 
those of the subsidiaries if one could see them) will 
probably include figures for loans to or from subsidiaries 
and for investments in them, all these cross-entries will 
cancel out in the consolidated balance sheet, showing 
the capital the same as for the parent company and all 
the other figures varying from those in the parent 
company’s balance sheet. The extent of the variation 
will naturally depend upon the assets owned by the 
companies other than their interests in one another, 
and It is possible to arrive at some estimate of the worth 
of the subsidiaries. The consolidated figures may reveal 
reserves and a balance on profit and loss account far 
greater than those in the parent company’s own balance 
sheet, and considerable fixed and floating business 
assets. 

“When asked to lend to any or some of the companies 
in the group the banker will be well advised to ask to see 
the balance sheet of all the companies.’’ 

HOLDING OUT. By words or conduct giving rise 
to the idea that definite relations exist such as those of 
agency or partnership. It is a special application of the 
principle of estoppel. In the Partnership Act, 1890, 
Section 14, it is enacted that everyone who by words 
spoken or written, or by conduct represents himself, or 
who knowingly suffers himself to be represented as a 
partner in a particular firm, is liable as a partner to 
anyone who has on the faith of any such representation 
given credit to the firm. (See Partnerships.) 

HOLIDAYS EXTENSION ACT, 1875. (See Bank 
Holidays.) 

HOLOGRAPH. A document which is entirely, or 
almost entirely, written by the person who signs it. A 
holograph cheque is less likely to be a forgery than if it 
is merely signed by the drawer. 

In Scotland, when a surety signs a printed form of 
guarantee, he sometimes writes above his signature 
“adopted as holograph.” (See Attestation.) 

HOME MAINTENANCE LOAN. A scheme ato 
to a bank’s personal loan, introduced by a buil din g 
society in 1958. The loan is additional to the usual 
mortgage loan and may be granted to members of the 
society for redecorations, repairs and improvements. 


Interest will be at the same rate as on existing mortgages 
and repayment is to be made over five years. Expenses 
win be charged up to £4 where the home maintenance 
loan does not exceed £100. A further loan may be 
granted when the first one is repaid. 

HOME SAFE. A small metal box with an opening 
for coins of various denominations and for notes. 
These home safes can be obtained from a bank by any- 
one opening a Home Safe Deposit Account, with a small 
initial deposit. The key is retained by the bank and the 
contents are credited to the holder’s account from time 
to time as the safe is brought into the bank to be 
emptied. Pass books are issued and furnish a record 
of the transactions affecting the account, and the books 
must be presented whenever money is paid in or with- 
drawn. 

Home Safe Accounts are intended for small savings 
only and usually there is a limit on what new money may 
be deposited in any one year (e.g. £500). Interest is 
allowed at 2J per cent up to a maximum balance of £100 
and at deposit rate on sums in excess thereof. 

HOT TREASURY BILLS. A name given to 
Treasury Bills allotted on the last tender date. 

HOTCHPOT. In law, the ^thering together of 
property for the purpose of making an equal division. 

Thus, where a testator has during his lifetime ad- 
vanced a sum of money to a beneficiary under his will, 
on his death such beneficiary must account for such sum 
as against other beneficiaries. While this presents no 
difficulty, the question of the division of the income 
arising (in the case of a will, from the date of death to the 
date of distribution of the estate) has been resolved in 
two ways. The first, known as the Hargreaves method, 
is based on the decision in re Hargreaves^ Hargreaves v. 
Hargreaves (1903), 88 L.T. 100, and followed in re 
Mansel, Smith v. Mansek [1930] 1 Ch. 352. This is, to 
divide the income proportionately to the beneficiaries’ 
net shares. The second, called the Poyser method, is 
based on the decision in re Poyser (1908) and was 
followed in re Wills, Dulverton v. Macleod, [1939] 2 All 
E.R. 775. In this case each beneficiary is credited 
at the date of distribution with his full share of the 
estate and is then debited with interest at four per cent 
on any sums brought into hotchpot, for the period be- 
tween date of distribution and date of payment. The 
interest is added to the estate income, the total income 
being finally paid over to the beneficiaries in proportion 
to their gross shares of the estate. 

It was pointed out (in re Slee, Midland Bank Executor 
and Trustee Company Limited v. Slee, [1962] 1 All E.R. 
542) that while the Poyser method was to be preferred as 
being more accurate, nevertheless where there is a 
substantial fall in values between the relevent dates, 
the Hargreaves method might have to be followed. 
Thus, where the value of the properly to be distributed 
has fallen considerably between the date on which ffie 
funds became distributable and the date on which 
they were actually distributed, the adoption of the 
Poyser method could result in any one beneficiary 
obtaining more than his fair share. This could arise as a 
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result of advancenleQts being brought into hotchpot 
which, because of the fall in value, would exceed his 
share of the distributable funds. Before this became 
clear, the trustees might in all good faith have paid 
some income over to him. 

HOUSE. The word is used with reference to the 
Bankers’ Clearing House, the Stock Exchange, or a 
large London Bank Office, as the case may be. 

HOUSE BILL. A bill drawn by a company or firm 
upon itself, as between different branches. (See “Pig 
UPON Bacon.”) 

HOUSE PURCHASE AND HOUSING ACT, 1959. 
Part I of this Act makes available to certain approved 
building societies Exchange loans to be used to offer 
up to ^5 per cent mortgages on houses built before 1919 
of a value not exceeding £2,500. Such loans are to be 
made for a period of twenty years, repayable on an 
annuity basis half-yearly. Part II of the Act provides 
for grants to those owners of houses lacking what are 
now considered to be standard amenities. The pro- 
perties to which this grant applies are houses erected 
before 1st January, 1945, and dwellings provided by the 
conversion before the end of 1958 of buildings erected 
before the end of 1944. The standard amenities listed 
by the Act are: (1) a fixed bath or shower in a bath- 
room; (2) a wash-hand basin; (3) a hot-water supply; 
(4) a water closet in or contiguous to the dwelling; (5) 
satisfactory facilities for storing food. 

Application for the grant must be approved by the 
local authority before the work is carried out, and the 
work must be completed to their satisfaction. The 
applicant must either own the freehold of the property 
or have a lease with not less than fifteen years still to 
run. The grant is up to one-half of the cost with a 
ma x i mum of £155 where all five improvements have 
been carried out. Naturally the position of the various 
local authorities varies from time to time, and the 
necessaty approval is obtainable at some times and in 
some districts more easily than in others. 

HOUSEHOLDER’S PROTEST. Where the ser- 
vices of a notary cannot be obtained at the place where a 
bill is dishonoured, any householder or substantial 
resident may, in the presence of two witnesses, give a 
certificate attesting the dishonour of the bill, and the 
certificate shall in all respects operate as if it were a 
formal protest of the bill. (Section 94, Bills of Exchange 
Act, 1S82.) (See also Protest.) 

HOUSING ACT, 1957. The purpose of this Act is 
to abate and prevent overcrowding in dwelling-houses 
and to provide for the redevelopment of urban areas in 
connection with housing accommodation. It is pro- 
vided that a local authority may compulsorily acquire 
land for redevelopment purposes. Compensation paid 
for prop^ly so acquired is assessed in accordance with 
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earlier enactments. Hence small weekly properties in a 
congested area may prove to be a deceptive form of 
security if valued on a rental basis, for little more than 
the site value may be awarded as compensation if the 
property is acquired xmder the above Act. 

HOUSING REPAIRS AND RENTS ACT, 1954. 
This statute amended the Housing Act, 1949, by relaxing 
the stringency of some of the conditions which under the 
earlier Act were to be enforced before an improvement 
grant was made by a local authority. Thus the period 
for which the improved dwellings are to provide satis- 
factory housing accommodation is reduced in certain 
cases to fifteen years, instead of thirty. 

An applicant had formerly to show either a freehold 
interest or a lease having at least thirty years to run at 
the date of the application. In the latter case an 
alternative of a period equivalent to that for which the 
dwelling wiU provide satisfactory housing accommoda- 
tion is now permissible. A provision in the earlier Act 
refusing consideration of work costing more than £600 
has been repealed. In fixing the maximum rent that 
may be charged in respect of the dwelling the council 
must have regard to the age of the building, the character 
and condition of the dwelling after the improvements 
have been carried out, and the cost of the improvements. 
The property must either be used by the applicant as a 
private dwelling house for himself or a member of his 
family, or a person beneficially entitled to an interest in 
the dwelling under the will or on the death intestate of 
the applicant, or else it must be kept available for 
letting, at a maximum rent to be fixed, in most cases, 
by the local authority. Various conditions laid down 
are to be enforceable for a period of twenty years and 
are to be deemed as part of the terms of any lease or 
agreement for a lease or tenancy. The local authority 
must register these conditions as a local land charge 
under the Land Charges Act, 1925, so that any purchaser 
will take the property subject to them. 

HUSBAND (SfflP). (See Ship’s Husband.) 

HYPOTHECATION. In maritime law the term 
refers to the charging of a ship or its cargo or its freight 
as security for a debt without possession or ownership 
thereof passing to the creditor. 

In banking matters the term is sometimes used to 
denote an agreement to give a charge over goods or 
documents of title thereto without conferring possession, 
but undertaking to give a pledge when the goods or 
documents are to hand. 

A letter of hypothecation, however, is strictly 
synonymous with a trust letter. 

The expression is also sometimes used where a credit 
balance on the account of A is charged as security for 
the liabilities of B. (See Letter of Hypothecation, 
Trust Letter.) 
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HXEGAL CONSIDERATION. (See Considera- I However, in the case of Orbit Mining Company 
tion.) Limited v. Westminster Bank Limited. [1962] 3 W.L.R. 


IMMEDIATE ANNUITY. An immediate annuity is 
payable commencing with a payment usually six months 
after the purchase is completed and ending at death. 

IMMEDIATE PARTIES. The “immediate parties” 
to a bill of exchange are those in close relationship, as 
the drawer and acceptor, the drawer and payee, and an 
indorser and the immediately preceding and subsequent 
indorsers. (See Parties to Bill of Exchange.) 

IMPEACHMENT OF WASTE. A law term, mean- 
ing liability for waste or injury to a property. 

Under the Settled Land Act, 1925, a tenant for life 
may, without impeachment of waste by any remainder- 
^n or reversioner, execute any improvement author- 
ised by this Act, and for the purposes thereof use, on the 
settled land, works proper for the improvements and 
repairs, get and work limestone, etc., and cut down and 
use timber and other trees not planted for shelter or 
ornament. (Section 89.) 

IMPERSONAL ACCOUNTS. Accounts which are 
not connected with persons, e.g. expenses, interest, 
discount. Head Office account, bills, shares, rent, 
premises. 

As to accounts which are opened by customers with 
headings such as “Church Fund,” “Cricket Club,” 
etc., see the remarks under Societies. 

IMPERSONAL LEDGER. (See General Ledger.) 

IMPERSONAL PAYEES. Cheques payable to 
“Cash or order,” “Wages or order,” etc., are not pay- 
able to bearer under the Bills of Exchange Act, 1882, 
Section 7, subsection 3, being payable to impersonal 
payees, hi some cases such cheques are payable on 
the drawer’s indorsement. They are not bills of ex- 
change, however. In North and South Insurance 
Corporation Ltd, v. National Provincial Bank Ltd, (The 
Times, 7th November, 1935), it was held that an instru- 
ment payable to “Cash or order” was not a cheque, for 
it did not conform to the definition of a bill, in that 
“cash” was not a specified person. The document 
merely directed the payment of cash to some impersonal 
account which could not indorse, and the print^ words 
“or order” were overriden by the written word “Cash.” 
The document was thus a good direction to pay money 
to bearer and the bank was not held liable. In this 
case, however, the money had reached the party whom 
the drawer intended, and the judgment was influenced 
by this fact. It is doubtful as to what would happen 
if the money got into wrong hands. Hence, a pajing 
banker would probably be justified in returning a 
document drawn in such terms as an irregular document 
if he was not satisfied that it had reached the proper 
party. 


1256, the Court confirmed that a draft payable to “cash” 
was not a cheque although its collection was protected 
by Section 4 of the Cheques Act, 1957. It was also held 
upon the evidence that the fact that such an instrument 
was crossed and tendered for collection was not so 
unusual as alone to put the collecting banker on inquiry. 

IMPLEMENT. In Scotland, to implement a 
contract is to carry it into effect. 

IMPORT SPECIE POINT. (See Specie PoiNm.) 

IMPRESSED STAMPS. Impressed stamps are 
required on — 

Assignments of Life Policies. 

Conveyances. 

Inland Promissory Notes. 

Memoranda of Deposit of Deeds. 

Mortgages. 

Policies of Life Instance. 

Policies of Sea Insurance. 

Transfers. 

Stamps may be impressed on all instruments except 
where an adhesive appropriated stamp is necessary. 
(See Appropriated Stamps.) In certain cases (e.g. a 
guarantee imder hand, a biU of exchange, and a memor- 
andum of deposit of marketable securities) either an 
impressed or adhesive stamp may be used. (See 
Adhesive Stamps.) 

IMPROVED GROUND RENTS. (See Ground 
Rents.) 

IN CASE OF NEED. A referee “in case of need” is 
the person whose name a drawer or any indorser may 
insert in a bill, to whom a holder may resort in case the 
bill is dishonoured, by non-acceptance or by non- 
payment. (Bills of Exchange Act, 1882, Section 15.) 
The words are usually placed in the left-hand bottom 
comer of the bill, as “In case of need with the English 
Bank Ltd., London.” A holder may please himself 
whether or not he resorts to the referee. 

Where a dishonoured biH contains a reference in 
case of need, it must be protested for non-payment 
before it is presented for payment to the referee in 
case of need (Section 67, Bills of Exchange Act, 1882). 
(See Acobptance for Honour, Referee in Case of 
Need.) 

INCHOATE INSTRUMENT. An incomplete docu- 
ment, as, for example, a stamped bill form, signed by a 
person and handed to another person to fill up and 
make into a complete bill. 

By Section 20 of the Bills of Exchange Act, 1882 — 

“(1) Where a simple signature on a blank stamped 
paper is delivered by the signer in order tibiat 
it may be converted into a bSl, it operates as a 


291 



INC] 


DICTIONARY OF BANKING 


[INC 


prima facie authority to fill it up as a complete 
bill for any amount the stamp will cover, using 
the signature for that of the drawer or the 
acceptor, or an indorser; and, in like manner, 
when a bill is wanting in any material particular 
the person in possession of it has a prima facie 
authority to fill up the omission in any way he 
thinks fit. 

“(2) In order that any such instrument when com- 
pleted may be enforceable against any person 
who became a party thereto prior to its com- 
pletion, it must be Med up within a reasonable 
time, and strictly in accordance with the 
authority given. Reasonable time for this 
purpose is a question of fact. 

Provided that if any such instrument after 
completion is negotiated to a holder in due 
course it shall be valid and effectual for all 
purposes in his hands, and he may enforce it 
as if it had been filled up within a reasonable 
time and strictly in accordance with the 
authority given.” 

It is important to note that an incomplete bin must be 
filled up strictly in accordance with the authority given. 
If a person signs a stamped form as an acceptor and 
hands it to another person to fill up in a certain specified 
manner and sign it as drawer, and the drawer exceeds 
his authority, the acceptor will not be liable thereon to 
the drawer, but if the bill is negotiated to a holder in 
due course, he will be liable to such a holder. By 
accepting a bill in blank an acceptor may thus find 
himself in the awkward position of having to pay a very 
much larger sum than he intended to pay when he 
placed his name on the paper. 

The Court of Appeal said in France v. Clark (1884), 
26 Ch.D. 257 : “The person who has signed a negotiable 
instrument in blank or with blank spaces is, on account 
of the negotiable character of that instrument, estopped 
by the hw merchant from disputing any alteration 
made in the document after it has left his hands by fillin g 
up blanks (or otherwise in a way not ex facie fraudulent) 
as against a bona fide holder for value without notice, 
but it has been repeatedly explained that this estoppel 
is in favour only of such a bona fide holder, and a man 
who, after taking it in blank, has himself filled up the 
blanks in his own favour without the consent or 
knowledge of the person to be bound, has never been 
treated in English Courts as entitled to the benefit of 
that doctrine.” (See Bill of Exchange.) 

If a customer draws a cheque with blank spaces, so 
that it is put into the power of a dishonest person to 
increase the amount by forgery, the customer must bear 
file loss as between himself and the ba^er. (See 
London Joint Stock Bank Ltd, v. Macmillan and Arthur^ 
under Alterations.) 

INCOME DEBENTURE. A debenture which 
provides that the principal or interest, or both, shall be 
payable only out of the profits of the company. (See 
Debenture.) 

INCOME TAX. Income tax is assessed and collected 


in accordance with the provisions of the Income Tax 
Act, 1952, as amended by subsequent Finance Acts. 

The income tax year commences on the 6^ April. 

Persons Liable. Broadly speaking, aU persons 
(including companies) permanently resident in the 
United Kingdom are liable to income tax in respect of 
all income whether arising from sources in the United 
Kingdom or abroad, whilst persons resident abroad 
are liable only on income arising from sources in the 
United Kingdom. (See below under “Residence 
Abroad.”) 

Rates AND Reliefs. The standard rate of income tax 
is determined annually by the Finance Act, which 
implements the Budget. 

Individuals resident in the United Kingdom are 
entitled to certain allowances and reliefs which may vary 
year by year. 

Relief from tax payable may be claimed in respect of 
premiums paid for insurance of claimant’s own life or 
that of his wife and for deferred annuities, etc. The 
rates of relief vary according to the taxpayer’s total 
income and the date the policy was effected, whilst the 
amount on which relief is allowed is subject to certain 
limitations. 

Persons resident abroad, unless they fall within special 
classes (see below under “Residence Abroad”), are not 
entitled to any of the Allowances enumerated above. 

Companies are chargeable at the full standard rate of 
tax on their net profits, subject to any of the “Sundry 
Reliefs” (see below) which they may be entitled to claim. 

Division of Income. For purposes of assessment, 
income is divided into four Schedules — 

Schedule “B.” Income from the occupation of lands 
(farming, etc.). 

Schedule “C.” Income paid under deduction of tax at 
the source out of puMc revenue. 

Schedule “D.” Income from trades, professions, and 
vocations; interest and sundry items of income not 
falling under other Schedules ; income from foreign 
and dominion securities and possessions; rents 
and certain other receipts from land. 

Schedule “E.” Income from employments. 

Basis of Assessment. Assessments under Schedule 
“B” are based on the full annual value of the land, etc. 

Income falling under Schedule “D” which has not 
suffered tax by deduction at source and under Schedule 
“E” is normally assessable on the income of the year 
preceding the year of assessment. There are special 
bases prescribed for the first and last years of a business, 
profession, or employment and for the years in which 
other sources of income conomence and cease. 

Assessment and Collection of the Tax. Returns 
are required (usually annually) from persons in receipt 
of income chargeable to tax in their hands whether such 
persons are the ultimate owners of the income or not. 

As a general rule, tax is assessed and collected at the 
source, wherever possible, before the income reaches 
the person to whom it belongs. Where tax is collected 
at source, the payer of the income has the right to 
deduct tax (normally at the standard rate) from the 
292 



INC] 


DICTIONARY OF BANKING 


[INC 


payments made to the ultimate owner. For example— 

(a) Companies are assessed to tax on the whole of 
their profits and, when paying dividends, are 
entitl^ to deduct tax appropriate thereto. 

ib) Tax on interest and dividends falling under 
Schedule “C” and on interest and dividends 
from foreign and dominion companies paid 
through agents in the United Kingdom is 
asses^ on the agents who retain the tax in 
making the payments. 

(c) Ground rent, mortgage interest, and other annual 
interest payments are similarly subject to 
deduction at source. Bank interest is not, as 
a general rule, regarded as annual interest 
and is therefore, paid in full. 

(See also Guarantee.) 

An individual on making a Return on his own behalf 
declares the whole of his income whether taxed at 
source or not and, if tax has been overpaid or over- 
deducted, the excess may be reclaimed. 

The income of a married woman is included with 
that of her husband unless “Separate Assessment” is 
claimed, in which case the allowances will be appor- 
tioned between the parties according to their respective 
incomes. 

The tax is normally payable on the 1st January for 
the year ending the following 5th April or, in the case of 
earned income, in two instalments on the 1st January 
and 1st July. 

Appeals against assessments may be made to the 
General Commissioners (a local body) or the Special 
Commissioners of Income Tax. On a point of law the 
case may be taken to the High Court, thence to the Court 
of App^, and finally the House of Lords. 

Normally, sk years is the time limit for making 
assessments or claiming repayment of tax. 

Penalties are prescribed for failure to make Returns 
or for false Returns. 

Residence Abroad. There is no defibnition in the 
Income Tax Acts of the terms “residence” and “ordin- 
arily”; as a general rule, they are to be given their 
everyday meaning. “Residence” must not be confused 
with “domicile,” which also has a bearing on income tax 
liability. Each case is determined on its particular 
facts but, broadly speaking, an individual is regarded 
as resident in the United Kingdom— 

(1) if he is a British subject and usually resides in the 

United Kingdom; temporary absence abroad, 
unless extending to the whole of the year of 
assessment, does not entitle him to be regarded 
as a non-resident; 

or whether or not he is a British Subject— 

(2) if he maintains a place of residence in the United 

Kingdom and is in the country at any time 
during the year of assessment; 

(3) if he visits the United Kingdom for a period or 

periods amounting to six months or 183 days 
in the year of assessment; 

(4) if he visits the United Kingdom habitually and his 

average annual visits amount to three months. 

ao— (B.1535) 


Individuals falling within (1), (2), and (4) might be 
regarded as both resident and ordinarily resident in the 
United Kingdom. 

The residence of a company is, generally speaking, 
determined by the place where the control of &e com- 
pany is exercised and not where the company is incor- 
porated or its trading operations are carried out. 

A person held to be resident abroad for any year is 
entitled to claim exemption from income tax on all 
income of that year from foreign and dominion sources. 

A person held to be ordinarily resident abroad may 
claim exemption from tax on interest from 3^ per cent 
War Loan, 4 per cent Victory Bonds, 4 per cent Funding 
Loan 1960/90; 3 per cent Savings Bonds 1955/65; 
1960/70; and 1965/75, per cent Defence Bonds, 5i 
per cent Funding Stock 1982/84, and 5i- per cent 
Treasury Stock 2008/2012. 

If a person resident abroad falls within certain 
specified classes (e.g. British subjects. Crown servants, 
etc.), he is entitled to a measure of relief from tax on 
income from United Kingdom sources — apart from 
any claim to exemption he may have in respect of the 
aforementioned British Government securities — other- 
wise he is liable at the full standard rate on such income. 

A person resident in the United Kingdom, but ordin- 
arily resident abroad, is liable on “remittances” of 
income from foreign and dominion sources and not on 
the whole income arising abroad. 

A person resident and ordinarily resident in the 
United Kingdom but domiciled abroad also escapes 
tax on foreign and dominion income not remitted or 
brought into the United Kingdom. 

SiWDRY Reliefs. (Applicable to companies or 
individuals.) 

(а) Dominion Income Tax Relief . Any person who is 
liable to pay both United Kingdom income tax and 
Dominion income tax on the same part of his income is 
entitled to claim a measure of relief from the former. 

Special provisions apply to income from the Re- 
public of Ireland. Persons resident in the United King- 
dom and not also resident in Eire are exempt from Irish 
tax. Conversely, persons resident in the Republic of 
Ireland and not also resident in the United Kingdom 
are exempt from United Kingdom tax. Persons resident 
in both countries can claim a measure of relief from 
both countries. 

(б) Bank Interest ^ etc. Relief from tax may be 
claimed in respect of interest payable in the United 
Kingdom to a bank, stockbroker, or discount house if 
paid in full out of taxed income. That part of a liability 
settled under a guarantee which comprises interest 
due from the principal debtor is not regarded as bank 
interest entitling the guarantor to relief. (Holder v. 
Inland Revenue Commissioners^ [1932] A.C. 624.) But 
where a guarantor in consideration of being given time 
to discharge his liability, pays interest on the sum in- 
volved which is left in the principal debtor’s name it is 
customary to grant him relief. 

(c) Business Loss Claim, Where a loss has been 
sustained in a business (including farming), profession. 
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etc., relief may be claimed by way of set-off against an agreement under hand, if for £5 or over (except 

income of the year in which the loss is sustained or by when “all damages, etc.” is mentioned); if under seal, 

carry forward against future profits, according to the it requires a 10s. impressed stamp, unless there is a 

circumstances. covenant to pay a definite sum, when there is an ad 

Suit-TAX. Individuals whose total statutory income valorem duty of 2s. 6d. per cent. Bankers take indemni- 

in any year is in excess of £2,000 are liable for additional ties in respect of lost drafts and deposit receipts, and are 

tax-inown as sur-tax. The sur-tax is on a graduated frequently asked to give indemnities on behalf of cus- 

scale and the rates are determined each year. tomers in respect of lost share certificates, dividend 

Individuals resident abroad are liable to sur-tax if warrants and bank notes, and missing bills of lading, 

their total income liable to United Kingdom tax is in In such cases counter indemnities are usually taken from 

excess of £2,000. the customers. 

Normally, companies are not liable for sur-tax INDENTURE. (Latin /«, and dens^ a tooth.) A deed 
but special provisions apply to certain cases, particularly to which there are two parties or sets of parties, 
wherethecompany has been formed with the object of Its name dates from the time when a deed was 
avoidance by its members of payment of sur-tax. indented along one of the margins. It was the custom 

INCOMPlilE BILL. (See Inchoate Instrument.) to write a deed in two parts on the one parchment, and 

INCONVERTIBLE PAPER CURRENCY, A bank between each part a blank space was left; along the 

note which cannot be exchanged for gold on demand, at blank space a word, often the word “chirographum,” 

the bank which issued it, for the full value as shown was written and the parchment was then cut into two by 

upon the face of the note is called inconvertible paper, dividing it with an indented or wavy line through that 

When it can be exchanged for its full value, it is con- word. Each of the two parties to the deed received a 

vertible paper. part, and when at any time the two parts were brought 

INCORPORATED COMPANY, A company is together again it showed that they were the correct 

incorporated when it is registered in accordance with the documents when the indents agreed and the divided 

requirements of the Companies Acts, and has obtained word was completed. (See Chirograph.) 

a certificate of incorporation from the Registrar of The writing of the word “chirographum” or other 
Companies. The members of an incorporated company words or letters in the blank space was in later times 

no longer exist as individuals liable to be sued by omitted, and the parchment was merely divided with an 

creditors; the individuals have become one body (the indented line. Finally an Act was passed (8 & 9 Viet. c. 

company) and it is to the company alone (or the liquid- 106, Section 5) providing “that a deed executed after 

ator) that the members are liable. Creditors must sue the first day October, 1845, purporting to be an inden- 

an incorporated company in its own name. There are tore, shall have the effect of an indenture although not 

also companies incorporated by Royal Charter, and actually indented.” 

companies incorporated by Special Acts of Parliament. The date of an indenture is at the commencement of 
(See Companies.) the deed. 

INCORPOREAL HEREDITAMENT. A right over An indenture begins as follows — 

I^d in the possession of another, such as a future “This indenture made the day of 

right to possession, or a right to use for a special 19 , between John Brown of King Street in the City of 

purpose, such as a right of way. York, grocer, of the first part and John Jones,” etc. 

INCREMENT VALUE DUTY. A duty imposed by The Law of Properly Act, 1925, provides that “a 
the Finance (1909-10) Act, 1910, upon die increment deed between parties, to effect its objects, has the effect 
value of any land, at the rate of one pound for every of an indenture though not indented or expressed to be 

complete five pounds of that value accruing after 30th an indenture.” (Section 56 (2).) 

April, 1909, Instead of starting a deed with the words “This 

increment Value Duty was repealed by the Finance indenture,” the words “This Conveyance,” “This 
Act, 1920. ^ Deed,” “This Legal Charge,” etc., axe now used 

INCUMBRANCE. A liability, such as a mortgage, according to the nature of the transaction. (Section 

upon an estate or property. (See Mortgage.) A 57.) (See Deed Poll.) 

properly is unincumbered when it is free from any INDORSATION, The word often used in Scotland 
charge. for indorsement (^.».) or endorsement. 

INDEMNITY. An undertaking to hold harmless; INDORSE. To indorse is to write one’s signature 
usually a promise to make a monetary compensation for upon the back of a document, e.g. a bill, cheque, bill of 
lo^ sustained. lading, etc. (See Indorsement.) 

^ Fire msuiance and marine insurance are contracts of INDORSED BACK. As to a bill which is negotiated 
Indemmty. back to a party already liable thereon, see Section 37 

An indemnity must be distinguished from a guaran- of the Bills of Exchange Act, 1882, under Negotiation 

tee; the former need not be in writing, the latter must; of Bill op Exchange. 

m indemnity is a primary liabmty, wl^t a guarantee INDORSEE, The person to whom a bill or cheque 
IS a col^t^ral liabili^. An Indemni^ under hand is assigned by way of indorsement. (See Indorsement.) 
mmM stamp duty of 6d. (impressed or adh^ve) as INDORSEMENT. (Latin In dorsum, on the back.) 
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A writing upon the back of a document. Spelled also 
“endorsement,” In Scotland the word used is often 
“indorsation.” 

The indorsement of a bill (or cheque) is the writing, 
signed by the holder, upon the back, by which a bill (or 
cheque) payable to order is transferred from one person 
to another. The simple signature of an indorser is a 
valid indorsement, and it is not invalid by reason of its 
being written in pencil, “It was held as long ago as 1 826 
that a pencil indorsement was valid and effective.” 
(MacKinnon, J., in Importers Company Ltd, v. West- 
minster Bank Ltd. (1927), 43 T.L.R. 325.) 

“Indorsement” means an indorsement completed by 
delivery. 

It is possible for a signature to be placed upon the 
back of a cheque and yet not operate as an indorse- 
ment. Mr, Justice Byles said in Keene v. Beard (1860), 

8 C.B.N,S. 372: “It is true that a man’s name may be, 
and very often is, written on the back of a cheque with- 
out any idea of rendering himself liable as an indorser. 
Indeed one of the best receipts is the placing on the back 
of the instrument of the name of the person who has 
received payment of it. Such an entry of the name on 
the instrument is not an indorsement.” 

The requisites of a valid indorsement are given in 
Section 32 of the Bills of Exchange Act, 1882 — 

“An indorsement in order to operate as a negotiation 
must comply with the following conditions, namely — 

“(1) It must be written on the biU itself and be signed 
by the indorser. The simple signature of the 
indorser on the bill without additional words, 
is suflScient. An indorsement written on an 
allonge, or on a ‘copy’ of a bill issued or nego- 
tiated in a country where ‘copies’ are recog- 
nised, is deemed to be written on the bill itself. 

“(2) It must be an indorsement of the entire bill. A 
partial indorsement, that is to say, an indorse- 
ment which purports to transfer to the indorsee 
a part only of the amount payable, or which 
purports to transfer the bill to two or more 
indorsees severally, does not operate as a 
negotiation of the bill. 

“(3) Where a bill is payable to the order of two or 
more payees or indorsees who are not partners 
all must indorse, unless the one indorsing 
has authority to indorse for the others. 

“(4) Where, in a bill payable to order, the payee or 
indorsee is wrongly designated, or his name is 
misspelt, he may indorse the bill as therein 
described, adding, if he think fit, Ms proper 
signature. 

“(5) Where there are two or more indorsements on a 
bill, each indorsement is deemed to have been 
made in the order in wMch it appears on the 
bill, until the contrary is proved. 

“(6) An indorsement may be made in blank or sp^ial. 
It may also contain terms making it restrictive.” 

There are four kinds of indorsement, a conditioi^ 
indorsement, an indorsement in blank, a special 
indorsement, and a restrictive indorsement. 


A conditional indorsement is referred to in Section 
33— 

“Where a bill purports to be indorsed conditionally 
the condition may be disregarded by the payer, and 
payment to the indorsee is valid whe&er the condition 
has been fulfilled or not.” The condition would be 
operative as between the indorser and the indorsee. 
(See Conditional Indorsement.) 

An indorsement in blank and a special indorsement 
are explained in Section 34 — 

“(1) An mdorsement in blank specifies no indorsee, 
and a bill so indorsed becomes payable to 
bearer. 

“(2) A special indorsement specifies the person to 
whom, or to whose order, the bill is to be 
payable. 

“(3) The provisions of this Act relating to a payee 
apply with the necessary modifications to an 
indorsee under a special indorsment. 

“(4) When a bill has been indorsed in blank, any 
holder may convert the blank indorsement 
into a special indorsement by writing above the 
indorser’s signature a direction to pay the bill 
to or to the order of himself or some other 
person.” 

A restrictive indorsement is defined in Section 35 — 

“(1) An indorsement is restrictive which prohibits 
the further negotiation of the bill or which 
expresses that it is a mere authority to deal 
with the bill as thereby directed and not a 
transfer of the ownership thereof, as, for 
example, if a bill be indorsed ‘Pay D only,’ or 
‘Pay D for the account of X,’ or ‘Pay D or 
order for collection.’ 

“(2) A restrictive indorsement gives the indorsee the 
right to receive payment of the bill and to sue 
any party thereto that his indorser could have 
sued, but gives him no power to transfer his 
rights as indorsee unless it expressly authorise 
hkn to do so. 

“(3) Where a restrictive indorsement authorises 
further transfer, all subsequent indorsees take 
the bin with the same rights and subject to 
the same liabilities as the first indorsee under 
the restrictive indorsement.” 
micK" (instead of me) in an indorsement is not 
restrictive. 

No person is liable as indorser who has not signed the 
instrument as such (Section 23). 

The liability of an indorser is defined by Section 55 
(2). (See under Indorser.) 

The indorsement of cheques and analogous instru- 
ments was to a great extent rendered unnecessary by 
the passing of the Cheques Act, 1957 Indorse- 

ments are now required only in the following cases — 

“(1) Where cheques are cashed or exchanged across 
the counter. The Mocatta Committee set up 
by the Government to examine the whole 
question of indorsement attached importance 
to indorsement of such cheques as possibly 
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affording some evidence of identity of the 
recipient and some measure of protection for 
the public. 

'*(2) Where cheques are negotiated, i.e, where cheques 
are tendered for the credit of an account 
other than that of the ostensible payee. In 
such cases the indorsement of the payee, and 
any subsequent indorsee, will be required, 
but not the endorsement of the customer for 
whose account the cheque is collected. 

“(3) Where cheques payable to joint payees are 
tendered for the credit of an account to which 
all are not parties. 

“(4) In the case of combined cheque and receipt 
forms, where a bold letter “R” on the face of 
the cheque is an indication to the payee that 
there is a receipt which he is required to com- 
plete. 

“(5) In the case of bills of exchange (other than 
cheques) and promissory notes, which are 
unaffected by the Cheques Act.** 

It is to be noted that headings numbers (1) and (4) 
instance indorsements which, while not required by law, 
are taken as a matter of practice. The indorsement 
required at the counter is intended to make the cashing 
of a stolen ch^ue as difiBcult as possible for a thief, 
who is thus obliged to leave a specimen of his handwrit- 
ing, while the combined cheque and receipt forms are 
used to accommodate customers who do not rely on 
Section 3 of the Cheques Act, 1957 but require a 
specific receipt. 

Foreign cheques continue to require indorsement 
according to the laws of the particular country, and 
travellers’ cheques continue to require a signature, in 
the presence of the cashing agent, by the person cashing 
them. 

An indorser may insert an express stipulation (1) 
negativing or limiting his own liability to the holder, (2) 
waiving as regards himself some or all of the holder’s 
dufe (Section IQ. An example of an indorsement so 
qualified is where an indorser adds after hrs signature 
the words “without recourse” or the French equivalent 
'"sons recourse* This stipulation releases the indorser 
from liability in the event of the cheque being dis- 
honoured, but does not release him from liability with 
respect to any forgery on the cheque before he indorsed 
it. 

^ By Section 31 (3 ) — *^A bill payable to order is nego- 
tiated by the indorsement of the holder completed by 
deliveiy.’* ^ 

A transferee for value acquires the right to have the 
indorsement of the transferor, where the bill was pay- 
able to the transferor’s order (Section 31 (4)). 

A bill payable to “John Brown or order” may be 
indoi^ simply “John Brown.” He may then transfer 
the bill by simple delivery to another person. By John 
Brown’s indorsement in blank the bill becomes payable 
to bearer, and may pass from hand to hand mthout 
any further indorsem^ though, as a rule, any one 
taking a bill will require ffie transferor to indorse it. 


so that he may thereby become a party to the bill and 
be liable thereon. If, however, John Brown indorsed 
the bill “Pay John Jones or order, John Brown” (or 
“John Brown, pay to the order of John Jones”), the 
bill is specially indorsed, and requires the signature of 
John Jones before he can transfer it to anyone else. Any 
holder may convert an indorsement in blank into a 
special one to himself, or to any other person. If a bill 
with John Brown’s indorsement in blank passes through 
the hands of certain holders who do not indorse it, and 
then comes into the possession of William Robinson, 
he may write above John Brown’s signature the words 
“Pay William Robinson.” Before further negotiation, 
the bill requires William Robinson’s indorsement. If 
John Brown indorses the bill “Pay John Jones only,” 
the indorsement of John Jones is required, but John 
Jones cannot transfer the bill to anyone else, as John 
Brown by his restrictive word prohibits the further 
negotiation of Ae bill. Payment must be made only to 
John Jones himself. If presented through another 
bank, the indorsement should be confirmed. 

A cheque or bill payable “to order” should be in- 
dorsed in any of the cases listed above. But see under 
Payee as to the case of a payee refusing to indorse 
a cheque when presented by himself. A cheque pay- 
able to bearer does not require to be indorsed. A cheque 
indorsed in blank is payable without further indorse- 
ment. 

An indorsement, as the name implies, should be 
upon the back of a bill or cheque, but it has been held 
that an indorsement on the face is valid. 

An indorsement should be spelled exactly in the 
same way as the person’s name appears on the face of 
the bill (or cheque) as payee, or in the special indorse- 
ment as indorsee. If the person’s name has been misspelt 
by the drawer or the prior indorser, his indorsement 
should^ also be misspelt, but he may indorse it below 
with his name spelled correctly. All necessary indorse- 
ments must be examined, even if they are in a foreign 
language. 

In a memorandum dated June, 1910, circulated by the 
Qjuncil of the Institute of Bankers, with respect to 
indorsements in Oriental or other unusual characters, it 
is pointed out that bills bearing indorsements in Orien- 
tal characters are sometimes presented for payment 
with the name of the indorser written in Latin characters 
l^neath the indorsement, and the memorandum con- 
tinues: “Such ‘translations* may be, and it is believed 
often are, written on the bill by persons having no 
authority and incurring no responsibility, and the 
Council is of opinion that before paying the bill, a 
banker would be justified in requiring that the transla- 
tion be properly verified by a notary, or that, in default 
of this, the indorsement be confirmed by a banker. 

“In the event of bills bearing Oriental indorsements 
being returned, the answer given should be such as to 
leave no room for doubt that the reason for refusing 
payment is that sucfi indorsement is unintelligible, in 
which c^se the Council is advised that no legal liability 
will be incurred by the bank giving the answer. 
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“A suggested form of answer is . indorsement 
requires notarily certified translation, or will pay on 
banker’s confinnation.’ 

“The Council think it would be most satisfactory 
for all concerned, and avoid delay in payment of bills 
bearing such indorsements, if they were in all cases put 
in order before being remitted to London for payment, 
as it is sometimes a matter of diflSculty in this country to 
obtain a satisfactory translation.” 

If a holder strikes out, intentionally, the indorsement 
of any indorser, that indorser and all indorsers subse- 
quent to him are discharged from liability on the bill. 
(Section 63 (2) see under Cancellation of Bill of 
Exchange.) 

Where a bill is negotiated back to a prior indorser, 
he is not entitled to enforce payment of the bill against 
any intervening party to whom he was previously liable. 
(See Section 37 under Negotiatton of Bill of Ex- 
change.) 

An infant may indorse a biU or cheque and pass on to 
an indorsee a good title, but he is under no liability with 
regard to it. Section 22 (2), provides that where a bill is 
indorsed by an infant or corporation having no capacity 
or power to incur liability on a bill, the indorsement 
entitles the holder to receive payment of the bill, and to 
enforce it against any other party thereto. 

Where the signature of any person is required, under 
the Bills of Exchange Act, it is not necessary that he 
should sign it with Ms own hand. It is sufficient if his 
signature is written thereon by some other person by or 
under his authority (Section 91). A banker, however, 
would require undoubted evidence of authority before 
accepting an indorsement written by some other person. 
If an indorsement is impressed by a stamp, a banker 
should confirm it, when he is satisfied that it has been 
made by a duly authorised person. 

In the case of a corporation, an indorsement sealed 
with the corporate seal is sufficient (Section 91 (2)). 

Where a banker on whom a cheque is drawn, pays it 
in good faith and in the ordinary course of business, 
the banker is protected by Section 60 (see Payment of 
Bill), even though the indorsement of the payee or a 
subsequent indorser has been forged or made without 
authority. He must, however, exercise reasonable care, 
and see that the cheque he is asked to pay appears to 
be in order and that any essential indorsements thereon 
are apparently correct. 

A cheque drawn in the form “Pay A B per X” should 
be indorsed “A B per X.” In Slingsby and Others v. 
The District Bank Ltd, (The Times^ 16th July, 1931), 
Wright, J., in the course of his judgment said (referring 
to a cheque in the above form) : “It seems clear that 
X has no right to receive the money except in a represen- 
tative capacity, his signature should show that he is 
acting in accordance with that, and he ought to sign in 
a representative capacity : he is not authorised to receive 
the money as his own, or to deal with it except for his 
principals. That is the intention.” 

If a banker pays a customer’s acceptance to a person 
appearing to be the holder, but clmming through or 
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under a forged indorsement, he caimot charge such an 
acceptance to the customer’s account (Sections 24 and 
59. See Forgery). If he has paid such an acceptance 
to a banker who sent it for collection he cannot claim 
the amount back from that banker. 

The paying banker thus incurs liability in paying a 
bill under a forged indorsement, but in paying a cheque 
with a forged indorsement he is protected. 

With regard to a banker’s liability as to the indorse- 
ments on a bill, Baron Parke (in Robarts v. Tucker 
(1851), 16 Q.B. 560) said: “If bankers wish to avoid the 
responsibility of deciding on the genuineness of indorse- 
ments, they may require their customers to domicile 
their bills at their own offices, and to honour them by 
giving a cheque upon the banker.” 

The banker who collects for a customer a cheque 
crossed generally, or specially to himself, is not liable 
for a forged indorsement, provided he receives payment 
of the cheque for his customer in good faith and without 
negligence. A collecting banker should see that the 
necessary indorsements on all order cheques wMch 
appear to have been negotiated are apparently correct. 
If he fails to observe that an indorsement does not 
correspond with the name of the indorsee, or that the 
last or only indorsement negotiates the cheque to a 
person other than the person for whom he is collecting 
the cheque, that would be negligence sufficient to de- 
prive Mm of Ms protection under Section 4 of the 
Cheques Act, 1957 (^.o.). 

The banker paying a draft or order drawn upon him, 
payable to order on demand, which purports to be 
indorsed by the person to whom the same shall be 
drawn payable, is not liable if the indorsement proves 
to have been forged. It shall not be incumbent on such 
banker to prove that such indorsement, or any subse- 
quent indorsement, was made by or under the direction 
or authority of the person to whom the said draft or 
order was or is made payable, either by the drawer or 
any indorser thereof (Section 19, Stamp Act, 1853, 16 & 
17 Viet. c. 59, see Draft on Demand). A banker 
paying a crossed draft or order drawn on him is pro- 
tected by Section 80, Bills of Exchange Act, 1882, as 
extended by Section 5 of the Cheques Act, 1957 iq.v,). 

It is a well-recognised custom to pay a dividend 
warrant, payable to several persons, when discharged 
by one of ffiose persons. (See Dividend Warrant.) 
As to whether all interest warrants are dividend 
warrants within the meaning of Section 95, see the 
case under Dividend Warrant. 

Where a bill has been seized in execution, a sherifif can 
give a good discharge when payment is made to him. 

If an indorser writes any words on the cheque or bill 
in the form of a receipt, such as “Received Payment,” 
“Received Cash,” such receipt requires a twopenny 
stamp if the amount is £2 or over. 

A receipt cannot also serve the purpose of an indorse- 
ment. 

Where an indorsement is by mark, it must be duly 
witnessed. 

Where a bill drawn by a firm is payable to their 
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order, one partner may draw the bill and, probably, 
another partner may indorse it. Thus, though the 
signatures of the firm on the bill differ, it may be in 
accordance with the practice of the firm to treat bills in 
that way. 

The signature of the name of a firm is equivalent to 
the signature by the person so signing of the names of all 
persons liable as partners in that firm. (Section 23 (2),) 

Where a person indorses a bill in a trade or assumed 
name, he is liable thereon as if he had signed it in his 
own name. (Section 23 (1),) 

Where payable to a fictitious or non-existing person 
no indorsement is required, as the instrument may be 
treated as payable to “bearer” (Section 7 (3)). (See 
Ficrmous Paybe.) 

Instruments payable to “Cash or order,” “Wages or 
order,” etc., are sometimes paid on the indorsement 
of the drawer. See, however. Impersonal Payees. 

“Per pro,” indorsements are usually accepted by 
bankers, but some companies put a note upon their 
cheques to the effect that a “per pro.” discharge will not 
be accepted, unless guaranteed by the payee’s banker. 
A banker is not obliged to accept a per pro, indorsement 
if there are suspicious circumstances demanding in- 
quiry as to the person’s authority to indorse. A per pro. 
discharge is not accepted on a dividend warrant. 

An indorsement which is not strictly in order is 
frequently confirmed by a banker as “Indorsement 
confirmed. Per pro, X & Y Bank Ltd., T. Brown, 
Manager.” This is better than “Indorsement guaran- 
teed,” as it precludes any chance of liability to stamp 
duty as a guarantee. 

Where a person is under obligation to indorse in a 
representative capacity as treasurer or executor, he may 
indorse in such terms as to negative personal liability. 
(Section 31 (5).) 

S^tion 33 of the Companies Act, 1948, enacts that 
“a bill of exchange or promissory note shall be deemed 
to have been made, accepted, or indorsed on behalf of 
a company if made, accepted, or indorsed in the name 
of, or by or on behalf or on account of, the company 
by any person acting under its authority,” Although 
this S^tion makes an indorsement of simply the name 
of a joint stock company (if made by a person acting 
under authority) le^Iy correct, it is the practice of 
bankers always to require that it be signed by some 
person on behalf of the company, e.g. “For and on 
behalf of John Brown & Coy. Ltd., J. Jones, Secretary,” 
or “Per pro. John Brown &, Coy, Limited, J. Jones,” or 
“John Brown & Coy, Ltd. J, Jones, Secretary.” 

Although an indorsement in the hist mentioned form 
is frequently accepted as sufBkdent, it is very desirable 
that it shordd be preceded by the words “per pro.” or 
“for” or “for and on behalf of.” In the case of Elliot v. 
Box-Ironside (1925), 41 T.I^R. 631, where an indorse- 
ment on a bill was 


“Faxons Fair Exhibition Limited. 


H. O. Bax-Ironside] 
Ronald A. Mason / 


Directors!* 


the name of the company having been impressed by a 
rubber stamp, the Court of Appeal held that there was 
nothing in the form of the signature on the back of the 
bill which was conclusive as a matter of law that it was 
the signature of the company, and that the directors 
were personally liable. In this case, however, the 
indorsement was not a discharge of a payee but an 
indorsement by way of security as the facts showed that 
it was the intention that the directors should incur 
personal liability by indorsing the bill. In applying 
Section 26 (2), of the Bills of Exchange Act, 1882, (see 
under Agent), the construction that the signatures on 
the back of the bill were the personal signatures of the 
directors was held to be the construction most favour- 
able to the validity of the bill. 

Where a cheque payable to John Brown is indorsed 
“Place to credit of my account, J. Brown,” it is not 
necessary that the cheque should be indorsed by the 
bank in any way. The paying banker is not concerned 
with the instruction to the collecting banker. 

A bearer cheque does not require indorsement and 
any indorsements which may have been placed thereon 
need not be examined. A bearer cheque cannot be 
turned into one payable to order by indorsement. 

In the case of a cheque payable to order which has 
been indorsed in blank, thus making it payable to 
bearer, a subsequent holder may again make it payable 
to order by writing a direction above the last indorse- 
ment to pay to the order of a further party. 

If an indorsement has been altered, it should, if 
correct, be confirmed. An indorsement by means of an 
impressed stamp should be confirmed by a collecting 
banker, if he is in a position to do so. 

An indorsement in pencil is not a sufficient reason for 
returning a cheque, as it is a valid indorsement, but 
the use of a pencil for such a purpose should always be 
discouraged. 

If the person negotiating a cheque is imable to write, 
he should indorse it by mark, his mark being then 
witnessed preferably by an independent party. The 
witness must know the person whose mark he witnesses, 
and must also give his own address. 

Words of courtesy should not appear in an indorse- 
ment, but indorsements are occasionally met with 
having Mr. or Esq. added to the name. If the name has 
been written by the right party, the indorsement is 
sufficient, but a collecting banker should confirm it. 

There is no authorised form of indorsement, and in 
consequence the variations in indorsements are very 
numerous and often puzzling to decide upon. Below is 
a list of specimens; in one column are included in- 
dorsements which, as a rule, would be passed, either 
because they are strictly correct or sufficiently accurate 
to justify their acceptance; in the other column are 
shown indorsements which are not generally accepted, 
either because they are quite wrong or so doubtful 
as to cause the cheques bearing them to be returned 
“indorsement irregular” or “confirmation of indorse- 
ment r^uired,” A banker is entitled to confirmation 
of any indorsement about which he has any doubt. 
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Payee. 


Correct or Usually Accepted. 


Wrong or Not Usually Accepted. 


John Brown 


J. Brown , 


Dr. John Brown . 

Captain John Brown . 

Mr. John Brown . 

Mr. Brown . 


Mrs. John Brown 


Mrs. Brown 


John Brown, Senr. 

John Brown, Junr. 
John Brown, Esq. 
Revd. John Brown 


Mr. & Mrs. Brown 
John Brown per A. Smith 
George Brown (a minor) 
Misses Brown 


John Brown & another 
John Brown (now deceased) . 


Mrs. John Brown (now deceased) 


John Brown (who cannot write) 


John Brown. 

J. Brown. 

per pro. John Brown, J. Jones, 
p.p. John Brown, J. Jones, 
per pro. Mr. John Brown, J. Jones, 
pro (or for) John Brown, J. Jones, 
Agent. 

J. Jones, Agent, for (or pro.) John 
Brown. 

J. Jones, per pro. John Brown, 
per pro. John Brown, J. Jones & Coy. 
John Brown by J. Jones, his Attorney. 
J. Jones, W. Brown, Executors of the 
late John Brown. 

J. Brown, per J. Jones, Agent. 

J. Brown, without recourse. 


/Received cash, J. Brown. (Receipt 
I stamp required if for £2 or over.) 

J. Brown. 

John Brown. 

James Brown. 

John Brown, M.D. 

John Brown. 

J. Brown, Captain. 

J. Brown. 

John Brown. 

J. Brown. 

J. Brown, Junior. 

per pro. Mr. Brown. J. Jones. 

Mary Brown, wife of John Brown. 
Mary Brown, widow of John Brown. 
Mary Brown (Mrs. John Brown). 

Mary Brown. 

M. Brown. 

(Mrs.) Mary Brown. 

John Brown, Senr. 

John Brown. 

John Brown, Junior. 

John Brown. 

John Brown. 

John Brown, Vicar of All Saints’, 
Oldtown. 

(Rev.) John Brown. 

John Brown. Mary Brown. 

John Brown per A. Smith. 

George Brown. 

Jane Brown. Mary Brown. 


For Self 8c another, J. Brown, 

For Self & Co-Executors of late John 
Brown, J. Jones. 

For the Executors of J. Brown, 
deceased, J. J. Jones, an Executor. 

John Jones, Executor to the late John 
Brown. 

J. Jones 1 Administrators of the late 

R. Smith / John Brown. 

J. Jones, Executor of the late Mary 
Brown, wife of John Brown (or 
widow of the late John Brown), 
his 

John X Brown, 
mark 

Witness, J. Jones, 

13, King St., Leeds. 


J. Brown, p.p. J. Jones. 

John Brown, per J. Jones. (Proof of 
authority required.) 

John Brown, pro. J. Jones. 

John Brown by J. Jones. 

For John Brown, J. Jones. (Proof of 
authority required.) 

For J. Brown & Co., J. Brown. 

J. Brown for Self and Co-Executors of 
W. Brown. 

J. Jones, Solicitor to J. Brown. 

John Brown, J. J. 

John Browne. 

John J. Brown. 

pro. John Brown, J. Jones. (Proof of 
authority required.) 

Mary Brown, widow of late John 
Brown. 

J. Jones, Agent to J. Brown. 

For J. Brown, J. Jones, Trustee. (Proof 
of authority required.) 


J. J. Brown. 


Dr. J. Brown. 

Capt. J. Brown. 

Mr. John Brown. 
Brown. 

Mr. Brown. 

Mary Brown. 

John Brown. 

Mrs. John Brown. 
Mrs. Brown. 

Mrs. Mary Brown. 


John Brown. 

John Brown, Esq. 
Rev. John Brown. 


J. & M. Brown. 

John Brown. 

John Brown, father of George Brown. 

J. & M. Brown. 

For Self and Jane Brown, Mary Brown. 

(Confirmation required.) 

J. Brown. 

John Brown. J. Jones. 

Mary Brown, widow of John Brown. 
Jones & Co., Solicitors to the Estate of 
John Brown, deed. 


John Brown, 

J. Jones. 
John Brown. X 
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Payee. 


Correct or Usually Accepted. 


Wrong or Not Usually Accepted. 


John Brown (Indorsed 
‘‘Credit my Account, 

John Brown”) 

John Brown (Indorsed 
“Credit ajc J. Jones, 

John Brown”) 

John Joseph Simpson Brown 
Mr. Fitz-Brown . 

Brown Brothers . 


W. Brown, J. Jones, R. Smith 
W, Brown & J. Jones . 


William & Thomas Brown . 


Indorsement by Bank not necessary. 


Do. 


J. J. S. Brown. 
John Fitz-Brown. 
Brown Brothers. 


W. Brown. J. Jones. R. Smith. 

W. Brown. J. Jones. 

W. Brown. J. Jones. 

J. Jones. W. Brown. 

W. Brown, per pro. J. Jones, W. Brown. 
(If one is dead, the cheque is payable to 
the survivor on proof of death of the 
other.) 

William Brown. Thomas Brown. 


J. J. Brown. 

Fitz-Brown. 

J. Brown & Bros. 

J. Brown. T. Brown. 

J. & T. Brown. 

Brown, Jones & Smith. 

For Self, Jones & Smith, W. Brown. 
Brown & Jones. 


For William Brown & Self, 

Thomas Brown. 


W. or T. Brown . 
Messrs. Brown . 


Messrs. J, & T. Brown . 


(Either may indorse.) 

J. & T. Brown. 

Brown & Son. 

J. Brown <& Sons. 

per pro. Messrs. Brown, J. Jones. 

Brown Bros. 

Brown & Brown. 

Browns. 

J. & T. Brown. 

per pro. Messrs. J. & T. Browiu 

J. Jones. 


Brown. 

Brown & Coy. 
Messrs. Brown. 


J. & T. Brown, per J. Jones. 
J. & T. Brown, J. Jones. 


Messrs. W. Brown 


Messrs. Browns . 
Brown & Co. 


Thomas Brown & Coy. 
T. Brown & Coy. 
Messrs. Brown & Co. . 


Messrs. Brown & Jones 
T. Brown & Coy. Ltd. . 


Brown & Jones Ltd. 


The British Coy. Ltd., 
Brown 

The British Coy. Ltd. . 


John & Thomas Brown. 

John Brown. Thomas Brown. 
W. Brown, W. Brown. 

W, & W. Brown. 


Browns. 

Brown & Coy. 

per pro. Brown & Co., J. Jones, Manr. 
per pro. Brown & Co., J. Jones. 

Brown <& Co., by J. Jones, Agent. 


Messrs. W. Brown. 

W. Brown. 

W. Brown & Son. (Confirmation 
required.) 

J. & W. Brown. 

Brown & Coy. 

For Brown & Co., J. Jones. 

Brown & Co., J. J. 

Brown, Smith & Jones. 

Jas. Brown & Co. 

per pro. Brown & Co., pro. J. Jones. 

R. Smith. 


per John 


T. Brown & Coy. 

Thomas Brown & Coy. 

Brown <& Coy. 

per pro. Messrs. Brown & Co., J. Jones. 
Brown & Co^ John Brown, Partner. 

J. Brown. J. Jones. 

Brown & Jones. 

( per pro. T. Brown & Coy. Ltd., 

J. Jones, Secretary. 
(An indorsement with the correct title 
may be added: a limited com- 
pany’s name is fixed.) 
per pro. Brown & Jones Ltd., 

J. Smith, Secretary. 


Brown & Co. 

Brown & Co. 

Messrs. Brown & Co. 


Jones & Brown. 

/per pro. Thomas Brown & Co. Ltd., 
1 J. Jones, Secretary. 

[(The correct title of the company.) 


Brown & Jones Ltd. 

per pro. Brown ^ Jones Ltd., J. Smith, 

Clerk. 


per pro. The British Co. Ltd., 

John Brown, Secretary. 
Indorsed by order of the British Com- 
pany Ltd., and placed to the credit 
of their account per pro., the X & Y 
Bank Ltd., J. Brown, Manager, 
per pro. The British Coy. Ltd., 

J. Brown, Secretary, 
per pro. The British Coy. Ltd., 

J. Brown. 


John Brown. 

per pro. The British Coy. Ltd., 

J. Brown, pro Manager. 
J. Brown, Secy., British Coy. Ltd. 

per pro. The British Company, 

J. Brown, Secy. 

The British Coy. Ltd. 

per pro. J. Brown, Secy. 

(This form is not accepted by bankers) 
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Payee. 


Correct or Usually Accepted. 


Wrong or Not Usually Accepted. 


The British Coy. Ltd. . 


The British Baking Coy. 


The British Shipping Coy., J. Brown 
<& Co., Agents .... 

John Brown, Secretary, British Coy, 
Ltd. 


pro, or For, The British Coy. Ltd., 

J. Brown, Manager. 
For the British Coy. Ltd., 

J. Brown, Director. 
The British Coy. Ltd., 

J. Brown, Secretary. 
(Strictly the indorsement should show 
that the Secretary signs For, or 
On behalf of the Company.) 

The British Coy. Ltd., 

per J. Brown, Secy. 
Received in payment of call & passed 
to credit of payees. 

per pro. The X & Y Bank Ltd., 
J. Brown, Manager. 
For the British Coy. Ltd., 

in Liquidation. 

For or on behalf of The British Coy. 

Ltd., J. Brown, Secy, 

per pro. The British Coy. Ltd., 

Brown & Co. 
per pro. The British Baking Coy., 

J. Brown, Secretary, 
per pro. The British Baking Coy., 
Brown & Jones. 

For the British Baking Coy., 

J. Brown, Agent, 
'per pro. The British & Universal 
Baking Coy. 

(Formerly the British Baking Co.), 

, J. Brown, Secy. 

p.p. The British Baking Coy., 

J. Brown, Proprietor. 
The British Baking Coy., 

J. Brown, 

cashier authorised to sign, 
f The British Baking Coy., 

I J, Brown, Manager. 

\ (It is better that Brown should sign 
I per pro., For, or On Behalf of.) 
For the British Shipping Coy., 

J. Brown & Co., 

Agents. 

John Brown, Secretary, British Coy. 
Ltd. 


per pro. The British Coy. Ltd., 
per pro. John Brown, Secy. 

J. Jones. 

For the British Co. Ltd., J. Brown, 
Representative. 

The British Co>;. Ltd. (But see Section 
33, Companies Act, 1948, under 
Companies.) 


For the British Coy. Ltd., in 

Liquidation. 

For J. Brown, Liquidator, 

J. Jones. 


The British Baking Co., 

p.p. J. Brown, Secy. 


John Brown, Manager, British Baking 
Coy. 

per pro. The Baking Coy., J. Brown, 
Secy. 

The British Baking Coy. 
per pro. The British Baking Co. Ltd., 
J. Brown, Secy. 


The British Shipping Coy., 
per pro. J. Brown & Co., Agents, 

J. Jones. 

per pro. J. Brown, Secy., British Co. Ltd., 
J. Jones. 


John Brown. 


The British Banking Co. Ltd. 


John Brown, Executor . 

John Brown, Treasurer, Redby 
Cricket Club 

John Brown, Treasurer, Redby 
Rural District Council 
Redby Urban District Council 

Official Receiver of J. Brown & Co. 


The Collector of Customs and Excise 


Earl of Redby 
Lord Brown 
Lady Brown 


For the British Banking Co. Ltd., 

J. Brown Manager. 

( per pro. The British Banking Co. 
Ltd., J. Jones, Pro Manager. 

(Not strictly correct but very com- 
mon in banks.) 

John Brown, Executor. 

John Brown, Treasurer, Redby Cricket 
Club. 

John Brown, Treasurer, Redby Rural 
District Council. 

For Redby Urban District Council, 

J. Brown, Treasurer. 
J. Jones, Official Receiver of J. Brovm 
&Co. 

J. Brown, Collector of Customs and 
Incise. 

per pro. Earl of Redby, J. Brown. 
Brown. 

Mary Brown. 


John Brown. 

John Brown. 

John Brown. 

John Brown, Treasurer. 

(If indorsed by a rate collector, con- 
firmation is desired.) 
per pro. J. Jones, Official Receiver of 
J. Brown & Co. 

R. Smith. 

per pro J. Brown, Collector of Customs 
and Excise. 

J. Jones. 

J. Brown, agent to the Earl of Redby. 
Brown. 
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Payee. 


The Mayor of Oldtown 


The Oldtown Coiporation . 
Managers of Redby School 


Redby Vestry .... 

Brown fr&res .... 

Owners of Redby Estate per W. 
Brown 

Self or order (drawn by J, Brown) 


Self or bearer .... 
Administrators of Wm. Brown (the 
same remarks apply as in the case 
of executors) 

Executors of Wm. Brown 


Executors of the late Wm. Brown 

J. Brown & J. Jones, Executors of 
the late J. Smith 

Representatives of the late W. 
W. Brown. 

Trustees of Wm. Brown. 


John Brown & J. Jones, Trustees of 
R. Smith 


Correct or Usually Accepted. 


John Jones, Mayor of Oldtown. 
per pro. The Mayor of Oldtown, 

John Brown. 

per pro. The Oldtown Corporation, 
John Brown, Treasurer. 

J. Jonw^ } Managers of Redby School. 
For the Managers of Redby School, 

J. Brown, Chairman, 
per pro. Redby Vestry, 

J. Brown, Clerk. 

Brown Bros. 

Brown fr^res. 

For Owners of Redby Estate, W. 

Brown. 

J. Brown. 

per pro. J. Brown, J. Jones. (But 
evidence of authority required.) 

No indorsement required. 


Wrong or Not Usually Accepted. 


Mayor of Oldtown. 


per pro. The Oldtown Corporation 
J. Jones, Rate Collector.' 
J. Jones, Manager. 

J. Brown. J. Jones. 


J. Brown, clerk to Redby Vestry. 


W. Brown. 


J. Jones for self & Co-Exor. of Wm 
Brown. 

For Exors. of Wm. Brown. 

J. Jones, Exor. 


J. Jones ] Exors. of the late Wm. 

J. Brown / Brown. 

For Self and Co-Executor of the late 
J. Smith, J. Brown. 

For self & Co-Executor of the late 
W. Brown, J. Smith. 

J.* Jonw^} Trustees of Wm. Brown. 
Trustees of Wm. Brown, 

J. Brown. 

J. Jones. 

John Brown \ ^ ^ , 

J. Jones / Trustees of R. Smith. 


per pro. Exors. of Wm. Brown, 

R. Smith, Solicitor to the Estate, 
per pro. Exors. of Wm. Brown, 

R. Smith. 

For J. Jones, Executor of Wm. Browuj 
- _ - , R- Robinson. 

J. Jones for self and Co-executors. 

J. Jones, Exor. of Wm. Brown. 

J. Jones, Executors of late W. Brown. 

J. Brown. J. Jones. 

J. Smith. 

per pro. Trustees of Wm. Brown, 

m o ti, „ ^ Brown. 

For Self & Co-Trustee of Wm. Brown, 
r ^ . J- Brown, 

o/a Wm. Brown’s Trust, J. Jones. 

J. Brown. 

John Brown, J. Jones. 


Liquidators of the X & Y Coy. Ltd. 


Irregular, etc., Payees, 


W. Brown or 


. order 
or order 


The X & Y Co. Ltd., m Liquidation, 
J. Brown! * • • j ^ 

J. Jones 1 Liquidators. 


Requires drawer’s indorsement. 
Return cheque for payee’s name. 
Requires W. Brown’s indorsement. 


TheX&YCoy. Ld., 

For Self Sc Co-Liquidator 

J. Brown. 

J. Brown. (See Liqxhdator.) 

J. Jones. 


Cash or order . . . 

Wages or Order ... 

Estate a/c or order . , J 

Wages or Bearer .... 
King Charles the First or Order . 
Dick Swiveller or Order (a fictitious 
person) 

S.S, Britannia or order . 


Sometimes indorsed by the drawer, 
but see under Impersonal Payees. 
No indorsement required. 

Do. 


Requires indorsement 


an authorised 


Poot Rate or order 

Corporation Stock or Order . 
Bearer or Order . 

Jncome Tax or Order . 


J. Brown, collector of Poor Rate(though 

confirmation may be desirable). 
Requires City Treasurer’s indorsement. 
Usually treated as payable to bearer. 
Rwuires mdorsement of Collector of 
Inland Revenue. 
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Payee. 


Correct or Usually Accepted. 


Wrong or Not Usually Accepted, 


My son the bearer 
My son, the bearer or Order 
Bearer (J. Brown) or order . 

J. Brown ale J. Jones . 

W, B 

afe of John Brown 

Brown & Jones (names transposed) 

Ann Brown (spelled wrongly) 

Robert MacIntyre (spelled wrongly) 

W. Brown 

Brown 

John Brown & Another 
Representatives of John Brown 
Brown 

John Brown per J. Jones 

John Brown for J. Jones 
Miss Brown (now married) 

Brown & Co. (correct title J. R. 
Brown & Co. Ltd.) 


The Secretary (drawn by a Company) 
Roseworth Estate per J. Brown 
J. Brown in full settlement 


Dividend Warrant. 

John Brown, John Jones and 
R. Smith 

John Brown & Another 
John Brown .... 
John Brown, or Bearer 
John Brown per British Banking Co. 
Ltd. 


Requires son’s indorsement. 

Do. 

J. Brown. 

J. Brown afe J. Jones. 

W. B., W. Brown. 

Placed to credit of Payee’s Account 
per pro. British Banking Co. Ltd., 

J. Jones, Manager. 

[per pro. Brown & Jones, T. Smith, Manr. 
Iper pro. Jones & Brown, T. Smith, Manr. 
( Ann Brown, Anne Browne, 
i (Both in same writing.) 

Robert MacIntyre, Robt. MacIntyre, 
(Both in same writing.) 

Requires payee’s indorsement. 

J. Brown. 

For Self & Another, J. Brown. 

For Self and Co-Executors of the late 
John Brown, J. Jones. 

For John Brown, J. Jones. 

John Brown per J. Jones. 

John Brown for John Jones 
M. Jones nde Brown, 
per pro. Brown & Co. 
per pro. J. R. Brown <& Co. Ltd., 

J, Jones, Secy, 

{ per pro. Brown & Co., J. Jones, 
Secretary. 

per pro. J. R. Brown &. Co. Ltd., 
J. Jones, Secretary. 

J. Jones, Secretary, 

For Roseworth Estate, J. Brown. 

(If indorsed “J. Brown in part Settle- 
ment” a banker would be justified, 
in the interests of his customer in 
returning the cheque.) 

John Brown (or John Jones or R. 

Smith may sign alone.) 

John Brown, 

John Brown. 

John Brown should sign, 
per pro. British Banking Co. Ltd,, 
J. Jones, Manager. 


J. Brown. 


Anne Browne. 
Robert McIntyre. 


Brown. 

John Brown. 


J. Brown (confirmation should be 
obtained). 

per pro. J. Brown, R. Smith. 


J. Brown. 


Jas. Smith (the other referred to), 
per pro John Brown, J. Jones. 


In the case of cheques which are provided with a 
form of receipt there is frequently an intimation printed 
thereon that the signature of the receipt is intended to 
be also an indorsement of the cheque. (See Sir John 
Paget’s opinion on this point under Receipt on Cheque.) 

In Scotland, when the payee is a married woman, the 
cheque is frequently drawn as “Pay Mrs. Mary Young 
or Campbell,” Young being her maiden name and 
Campbell the married name. The indorsement is 
accepted, whether signed “Mary Young” or “Maiy 
Campbell.” 

As to the difference in practice between the prefibc 
“for,” “pro,” or “per,” and the prefibc “per pro.,” see 
under Per Pro. 

If a payee presents an “order” cheque himself, it is 
the custom to require him to indorse it, but if he declines 
to indorse it see Payee. 

The payee’s indorsement need not necessarily be the 
first signature on the back of the cheque, though, of 
course, it usually is. 


A cheque indorsed in France may be signed with the 
surname only. 

Where a cheque is intended to be payable, say, to 
George W. Jones & Coy. Ltd., the following is a 
method of indorsement to cover any likely form in 
which the company may have been named as the payee 
(with the exception of the secretary’s signature, the 
indorsement is put on by a rubber stamp) — 

Per pro. 

George W. Jones & Coy. Ltd. 

George W. Jones & Coy. 

George W. Jones. 

George Jones. 

W. Jones. 

George W. Jones Ltd. 

George Jones & Coy, Ltd. 

W. Jones & Coy. Ltd, 

George Jones & Coy. 

George Jones Ltd. 

W. Jones Ltd. 
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W. Jones & Coy. 

Jones Ltd. 

Jones & Coy. ^ ^ 

Jones & Coy. Ltd. R. Brown, Secretary, 

(See Bill of Exchange, Delivery of Bill, Indorser, 
Negotiation of Bill of Exchange.) 

INDORSEMENT CONFIRMED, An indorsement 
made by a stamp ought, if the banker knows it to have 
been placed thereon by an authorised person, to be 
confirmed. 

INDORSEMENT GUARANTEED. (See Indorse- 
ment Confirmed.) 

INDORSEMENT ON BANK NOTE. Where a 
person indorses a bank note with intent that it should 
act as an indorsement, and delivers it so indorsed to a 
third person, he renders himself liable to be sued upon 
the note by any subsequent holder. A person receiving 
a bank note in payment of a debt cannot compel the 
person offering it to indorse it, but where a person is 
asked to give change for a bank note he can, if he so 
wishes, decline to give the change unless the note is 
indorsed. 

Referring to indorsements on cheques, bills, and also 
on a bank note, Mr. Justice Byles (in Keene v. Beard 
(1860), 8 C.B.N.S. 372) said that “the act of writing may 
or may not be an indorsement according to circum- 
stances,” and he held that “where a man indorses an 
instrument of this sort, animo indorsandi, and delivers it 
so indorsed to a third person, he renders himself liable 
to be sued upon the instrument, as indorsee, by any 
subsequent holder.” 

By the Currency and Bank Notes Act, 1928, any 
person who prints, or stamps, or by any like means 
impresses on any note of the Bank of England any 
words, letters, or figures, shall be liable to a penalty not 
exceeding £1. 

INDORSEMENT ON DEPOSIT RECEIPT. A 
deposit receipt is not a transferable document, and the 
indorsement upon it is really a discharge to the banker 
upon repayment of the money. If for £2 or over,and 
the usual printed form of receipt on the back is signed, 
the signature must be across a twopenny adhesive 
stamp, unless the form is already impressed with a 
twopenny stamp. (See Deposit Receipt.) 

INDORSER. When a payee writes his name upon 
the back of a bill or cheque, he is called an “indorser,” 
and when the instrument is negotiated to other persons, 
each person may indorse it in turn and become an 
indorser. Each indorser of a bih (or cheque) is liable 
thereon. 

Any indorser, however, may add after his signature 
such words as ^‘without recourse to me,” or *^sam 
recourse* The sanction is given by Section 16 of the 
Bills of Exchange Act, 1882, which provides that any 
indorser may insert an express stipulation— 

“(1) Negativing or limiting his own liability to the 
holder; 

“(2) Waiving as regards himself some or all of the 
holder^s duties.” 

The use of the words “jow recours"^ releases the 


indorser from liability in the event of the cheque being 
dishonoured, but does not release him from liability 
with respect to any forgery before his indorsement. 

The liability of an indorser is defined by the Bills of 
Exchange Act, Section 55 — 

“(2) The indorser of a bill by indorsing it — 

“(a) Engages that on due presentment it 
shall be accepted and paid according to 
its tenor, and that if it be dishonoured 
he will compensate the holder or a sub- 
sequent indorser who is compelled to 
pay it, provided that the requisite 
proceedings on dishonour be duly taken ; 
“(Z>) Is precluded from denying to a holder 
in due course the genuineness and regu- 
larity in all respects of the drawer’s 
signature and all previous indorsements; 
“(c) Is precluded from denying to his 
immediate or a subsequent indorsee 
that the bill was at the time of his 
indorsement, a valid and subsisting 
bill, and that he had then a good title 
thereto.” 

From the above Section it is seen that an indorser 
engages to compensate a subsequent indorser if the bill 
is dishonoured. When a bank is the holder of a bill 
payable to its own order and obtains an indorsement 
(after its own) by a third party to strengthen its security, 
the third party is not liable to the bank, as the bank is a 
prior indorser. If the third parly’s indorsement is 
obtained, before the bank has indorsed, the bank would 
not be a holder in due course. (See Holder in Due 
Course.) When a bank obtains an indorsement to 
strengthen its security the bank “should either get, 
at the same time, a letter acknowledging the indorser’s 
liability to the bank in case of the dishonour of the bill, 
or should have a statement to this effect written on the 
bill and signed by the surety,” (See Backing a Bill.) 

Section 56 provides: “^ere a person signs a bill 
otherwise than as drawer or acceptor, he thereby 
incurs the liabilities of an indorser to a holder in due 
course.” 

Where a person is under obligation to indorse a bill 
in a representative capacity as treasurer or executor, he 
may indorse the bill in such terms as to negative per- 
sonal liability. (Section 31 (5).) 

Where an indorser Is dead and the party giving 
notice knows it, notice of dishonour must be given to 
his personal representative if such there be, and with 
the exercise of reasonable diligence he can be found, 
(Section 49 (9).) 

Where an indorser is bankrupt, notice may be given 
either to the party himself or to the trustee (Section 49 
(10)). (See Bill of Exchange, Dishonour of Bill of 
Exchange, Indorsement, Negotiation of Bill of 
Exchange.) 

INDUSTRIAL AND COMMERCIAL FINANCE 
CORPORATION. Formed in 1945 at the instance of 
the Government and under the aegis of the Bank of 
England for the purpose of making loans from £5,000 
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to £200,000 to small-sized concerns requiring something 
more than short-term accommodation as supplied by 
the joint stock banks, and whose requirements are not 
of sujfficient size to justify a public flotation of shares. 
It has a capital of £15,000,000 and borrowing powers of 
twice that amount. The capital has been supplied by 
the principal English and Scottish banks, with a small 
subscription from the Bank of England. 

A debenture issue of £10 million was made in July, 
1959, and a further similarly secured sum was raised 
during 1961. At the end of March, 1962, the share 
capital was £15 million, and the corporation had out- 
standing investments valued at about £46 million in 
806 companies : nearly two-thirds of the customers were 
borrowing sums of less than £50,000. 

INDUSTRIAL AND PROVIDENT SOCIETIES.— 
A society which may be registered imder the Industrial 
and Provident Societies Act, 1893, is a society for 
carrying on any business or trade authorised by its 
rules, whether wholesale or retail, and including dealings 
of any description with land, provided that no member 
other than a registered society shall have or claim any 
interest in the shares of the society exceeding £200. 

Co-operative societies are usually incorporated in this 
way. 

In regard to the business of banking, the society 
shall be subject to the provisions of the Act. (Section 

Section 19 provides — 

“(1) No registered society which has any withdraw- 
able share capital shall cany on the business of 
banking. 

“(3) The taking deposits of not more than ten 
shillings in any one payment, nor more than 
twenty pounds for any one depositor, payable 
on not less than two clear days’ notice, shall 
not be included in the business of banking 
within the meaning of this Act; but no 
society which takes such deposits shall make 
any payment of withdrawable capital while 
any claim due on account of any such deposit 
is unsatisfied.” 

The word “limited” shall be the last word in the 
name of every society registered imder this Act. 

A registered society may (if its rules do not direct 
otherwise) mortgage land, and no mortgagee shall be 
bound to inquire as to the authority for any such 
mortgage. (Section 36.) 

A mortgage or charge by a registered industrial 
society does not require registration under the Com- 
panies Act, 1948, as the society does not come within 
the scope of that Act. 

As to registration under the Land Charges Act, 1925, 
see Land Charges, Mortgage. 

In re North Wales Produce and Supply Society Ltd, 
(1922), 38 T.L.R. 518, the society obtained a loan on the 
security of a debenture charging aU its property, book 
debts, cash, fixtures and personal chattels. The society 
was wound up and the liquidator contended that the 
debenture was void by virtue of provisions in the Bills 
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of Sale Acts. It was held that the expression “incor- 
porated company” in Section 17 of the Bills of Sale 
Act, 1878, (Amendment) Act, 1882 (see that Section 
under Bill of Sale), does not include a society incor- 
porated under the Industrial and Provident Societies 
Act, 1893. Held also that where “personal chattels” and 
other property of such a society are mortgaged by a 
deed which is not made in accordance with the statutory 
form of a bill of sale and registered as a bill of sale it is 
therefore void as regards the “personal chattels,” 
but that fact does not prevent the deed from being valid 
as to the other property comprised in it. 

The Agricultural Credits Act, 1928, provides that a 
debenture, creating a floating charge on farming stock, 
given by the society registered under the Industrial 
and Provident Societies Acts, may be registered as an 
agricultural charge and will not be deemed to be a bill 
of sale. Registration of such charge must in addition 
be made with the Registrar of Friendly Societies. 

A receipt, executed in the manner required by the 
statute relating to the society, and stating the name of 
the person who pays the money indorsed on or annexed 
to a mortgage, discharges the mortgage without any 
formal reconveyance. These provisions are in substi- 
tution for the existing statutory provisions relating to 
such receipts by the society, but not so as to render the 
society liable for any stamp duty which would not have 
been otherwise payable (Law of Property Act, 1925, 
Section 115 (9)). 

A member may nominate any person to receive at 
his death any property he has in the society to the 
extent of £100. (See under Will.) 

Cheques of such societies are not exempt from stamp 
duty. 

INDUSTRIAL BANKERS ASSOCIATION. An 
association of twenty-five of the snoall finance com- 
panies engaged in hire-purchase finance, formed in 
1956. This association accounts for about four per 
cent of the total hire-purchase debt. Their ftmds come 
almost entirely from the public.” 

INDUSTRIAL LIFE POLICY. The poHcy is 
usually granted upon the express condition that it shall 
become absolutely void, if it is in any way assigned, 
sold, mortgaged or otherwise parted with. In some 
cases, however, an indorsement may be found on the 
policy to the effect that the company give consent to an 
assignment and that the policy shall not be void by 
reason of such assignment. 

Even if such policies may be assigned, there is very 
little value attaching to tihem on account of their 
surrender and paid-up values being so small. Most 
companies give no cash surrender value. (See Life 
Policy.) 

INFANTS. All persons below the age of twenty-one 
are, by English law, called infants or minors. The 
question as to whether a banker can with safety permit 
a minor to open an account and draw cheques thereon 
is one which has been much discussed and on which 
diverse opinions exist. The generally accepted legal 
opinion appears now to be that a banker may, without 
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risk, allow an infant to open an account and draw 
cheques upon it, but that the account must not be over- 
draw, for money lent to an infant cannot be recovered, 
even if he gave security. All contracts entered into by 
infants for the repayment of money lent sliall be 
absolutely void. (Infants* Relief Act, 1874, Section 1.) 

The opening of a credit account, it is suggested, 
should be subject to the banker having no reason to 
believe that the infant operating the account does not 
understand the simple nature of the tr^saction. 

By the Infants’ Relief Act, 1874, Section 2, “no action 
shall be brought whereby to charge any person upon 
any promise made after full age to pay any debt con- 
tracted during infancy or upon any ratification made 
after full age, of any promise or contract made during 
infancy whether there shall or shall not be any new 
consideration for such promise or ratification after 
M age.” 

In savings banks, receipts are given by minors and 
accepted, but in those cases speckl provision is made 
under the Savings Bank Acts that the receipt of a person 
of the age of seven years or upwards shall be a sufficient 
discharge. 

The holder of an infant’s cheque, which has been 
dishonoured, cannot sue the infant upon it ; and where a 
cheque has been exchanged for a minor and is subse- 
quently dishonoured, the money cannot be recovered by 
law from the minor. 

An infant cannot be sued on a bill of exchange or 
promissory note, even though it be given for necessaries. 
(In re Soltykoff, [1891] 1 Q.B. 413.) 

Section 22 (2), of the Bills of Exchange Act, 1882, 
provides: “\\ffiere a bill is drawn or indorsed by an 
infant, minor, or corporation having no capacity or 
power to incur liability on a bill, the drawing or indorse- 
ment entities the holder to receive payment of the bill, 
and to enforce it against any other party thereto.” The 
signature of an infant upon a bill does not in any way 
affect its negotiability. He may pass on a good title 
to others, and though he caimot be sued himself he 
may by Ms next friend sue other parties to the bill. 
Even if a minor accepts a bill in payment of necessaries, 
he cannot be sued upon it. 

An infant cannot sue in his own name, except in a 
county court for wages due to him. In an action by an 
infant he must sue by his “next friend,” and in an action 
against an infant a guardian is appointed. 

But if a minor has made a false representation as to 
his age and thereby induced a banker or anyone to enter 
into a contract with him, he cannot afterwards obtain 
relief by prqvinjg that he is below the age of twenty-one. 

The limitation Act, 1939, does not begin to run 
until he has reached the age of twenty-one. 

Shares with a liability should not be registered in the 
name of a minor, as he may repudiate any liability 
thereon, ^ther before he comes of age or within a 
reasonable time afterwards. 

" An infant naay sign as a witness; he may also act as 
m ag^ and sign cheques, and draw, accq>t, or indorse 
blil^ and the hability rests wiffi the person who gave 
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him the authority to do so. He may sign cheques upon 
an overdrawn account if that power is included in the 
authority. There is nothing to prevent an infant being a 
partner in any business, but in any action against the 
firm the infant would be excluded. An infant cannot 
undertake the duties of an administrator or executor 
nor act as a proxy in bankruptcy proceedings. He 
cannot make a will except on active service and in the 
event of his death letters of administration require to be 
taken out by his father or mother or nearest of kin. An 
infant cannot be made liable on a guarantee, 

A legal estate in land cannot be conveyed to an 
infant. (Law of Property Act, 1925, Section 1 (6).) An 
infant cannot be appointed a trustee. (Section 20.) 

An account is sometimes opened with a banker in the 
joint names of a parent or guardian and an infant; such 
an accoimt should be treated by the banker like an 
ordinary jomt account as to authority for signing of 
cheques, etc., but he will, of course, bear in mind the 
non-liability of the minor for an overdraft, as before 
mentioned. If the minor is a very young child, the better 
plan is for the accoimt to be opened in the parent’s or 
guardian’s name for the child, thus, “John Brown, In 
re Timothy Brown,” in wMch case no mandate is 
required, and the adult has full control. 

The form in which deposit receipts are sometimes 
issued, “John Smith for Joseph Brown (a minor)” is 
not a desirable one, and should be avoided. 

A deposit receipt may be issued in the name of a 
minor. On withdrawal he is able to give a good dis- 
charge for the money. 

Stock in Public Funds. By the National Debt Act, 
1870, Section 19 — “Where stock is standing in the name 
of an infant or person of unsound mind, jointly with any 
person not under legal disability, a letter of attorney 
for the receipt of the dividends on the stock shall be 
sufficient authority in that behalf, if given under the 
hand and seal of the person not imder disability, 
attested by two or more credible witnesses.” By the 
National Debt (Stockholders Relief) Act, 1892, Section 
3 — “(flr) Where an infant is the sole survivor in an 
account; and (b) where an infant holds stock jointly 
with a person under legal disability; and (c) where 
stock has by mistake been bought in or transferred into 
the sole name of an infant, the Bank may, at the request 
in writing of the parent, guardian, or next friend of the 
infant, receive the dividends and apply them to the 
purchase of like stock, and the stock so purchased shall 
be added to the original investment.” 

INFEFT. To infeft means to put a person in posses- 
sion of the fee simple of lands, etc. 

INFXATION. Inflation occurs where there is an 
increase in currency without a corresponding increase 
in commodities, or where there is an increase in paper 
currency without a corresponding increase in metallic 
backing. It shows itself in rising prices and shortages 
of the necessaries and comforts of life, and results from 
the cr^tion of additional purchasing power, following a 
huge mccess of public expenditure over revenue from 
taxes, coupled with a rapidly mounting national debt. 
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The “inflationary gap” is that part of the Treasniy 
borrowings not derived from public savings, but from 
the banks. 

The end of the second world war in 1945 saw the 
currency inflated more than four-fold, the fiduciary 
issue of notes in August, 1939, being £300,000,000, 
whilst at the end of 1948 it was £1,300,000,000, and at 
the end of 1961 it was £2,475,000,000. 

INGOT. Bars of gold and silver are called ingots. 

INLAND BILL. The Bills of Exchange Act, 1882, 
Section 4, defines an inland bill as follows— 

“(1) An inland bill is a bill which is or on the face of 
it purports to be (a) both drawn and payable 
within the British Islands, or (b) drawn within 
the British Islands upon some person resident 
therein. Any other bill is a foreign bill. 

“For the purposes of this Act, ‘British 
Islands’ mean any part of the United Kingdom 
of Great Britain and Ireland, the islands of 
Man, Guernsey, Jersey, Alderney, and Sark, 
and the islands adjacent to any of them being 
part of the dominions of Her Majesty. 

“(2) Unless the contrary appear on the face of the 
bill the holder may treat it as an inland bill.” 

The definition of “British Islands” has, since the 
establishment of the Irish Free State, been modified by 
Section 2 of Statutory Rules and Orders, 1923, to 
exclude the Irish Free State. A bill, therefore, that is 
drawn in the Irish Free State (now known as the 
Republic of Ireland) and is payable in England is a 
foreign bill within the meaning of the Bills of Exchange 
Act. (See under Foreign Bill.) As to the stamp duty 
on such a bill see under Bill of Exchange. 

By Section 36 of the Stamp Act, 1891, “a bill or note 
purporting to be drawn or made out of the United 
Kingdom is to be deemed to have been so drawn or 
made, although it may in fact have been drawn or made 
within the United Kingdom.” Thus, by the Stamp Act, 
a bill drawn in the Isle of Man and the Channel Islands 
(which places are out of the United Kingdom) is 
regarded as a foreign bill, whereas, by the Bills of 
Exchange Act, it is an inland bill. 

Prior to the passing of the Finance Act, 1961, ad 
valorem stamping was levied at differing rates on bills of 
exchange drawn or payable abroad and inland bills 
payable on demand or at sight or on presentation, or 
expressed to be payable at a period not exceeding three 
days after date or sight. Since the passing of the Act all 
bills are stamped at twopence. For the piloses of the 
Stamp Act, therefore, the distinction is no longer 
important. 

Where an inland bill is dishonoured, it is not necessary 
that it should be noted or protested for non-acceptance 
or non-payment in order to preserve recourse against 
the drawer or indorser. It is only necessary when pro- 
ceedings for honour are going to be taken. The s^tions 
of the Act with regard to noting and protest are given in 
^e article Protest. 

Where an inland bill is indorsed in a forei^ country, 
the indorsement shall as regards the payer be interpreted 
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according to the law of the United Kingdom. As to the 
other rules laid down in the Bills of Exchange Act with 
regard to bills drawn in one country and negotiated, 
accepted or payable in another, see Section 72, under 
Forhgn Bill. 

The following is the usual form in which an inland 
bill of exchange is drawn— 


£150 Os. Od 



To Mr. Thoma^^s, 
15 Thames StSeet, 
London, 


Birminghamt July 10, 19.. 

Six months after me or my 

order the sum of ^‘dvSiuptared and fifty 
pounds for vali^ejjsfetj^. 


John Brown. 


The indorsements appear upon the back of the bill, 
e.g.— 


,o Q 


I 

■I 

I' 



.SS r 

p 

■fs 

6*1 



This bill is drawn at Birmingham on 10th July, 19 , 
being payable at six months after date it falls due (or 
matures) on 13th January, 19 ; the six months are 
called its term and the following three days are the 
days of grace. The date is always expressed in figures, 
but to use words would be quite in order. The amount 
is quoted in both words and figures, but either alone 
would be according to law, the repetition being to avoid 
mistakes or fraudulent alteration. 

The currency of this bill on 10th July, 19 » the day 
it is drawn, is 187 days, on 11th July it is 186 days, and 
so on, this being the time it has yet to run. 

This is an “after date” bill, but it might have been 
drawn “after sight,” in which case Mr. Thomas Jones, 
when he accepted it, would have written the then 
present date in his acceptance and the due date would 
have been reckoned from that. 

Or, instead of “Six months after date,” the bill might 
have been drawn “At sight” or “On presentation” or 
“On demand,” in all which three cases there would be no 
acceptance at all, for payment would have to be made at 


once. 

The drawer is John Brown, who in this case is also 
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the payee, but the drawer could have made the bill 
payable to anyone he pleased or to bearer. 

The drawee is Thomas Jones and by writing his name 
across the bill he has become the acceptor; that is to 
say, he accepts John Brown’s demand for money due, 
and, by the words he has added instructs the Cheapside 
Branch of the British Bank (where Thomas Jones keeps 
his account) to pay £150 to John Brown or his order 
in six months’ time. 

This bill is said to be domiciled at the British Bank 
Ltd., Cheapside, London. 

Referring to the indorsements on the bill, John Brown 
wishes to pay £150 to Smith, Robinson & Co.; he 
therefore, as shown, indorses the bill over to them: who 
in their turn indorse it to the Imperial Trading Co. Ltd. ; 
this firm indorse it and then, perhaps, discount it with 
their own bankers who will sort it away in their bill 
case until the time comes for presentation for payment. 
(See Bill of Exchange, Foreign Bill.) 

INSANE PERSON. (See Mental Incapacity.) 

INSCRIBED STOCK. No certificates are issued to 
the holders of inscribed stock, but their names and the 
amount of the stock they hold are inscribed in the 
registers kept for the purpose at the registrars who have 
the management of ^e stocks. A holder of inscribed 
stock wishing to transfer his holding must attend per- 
sonally at the Registrar’s office to sign the transfer in the 
Stock Register, Alternatively, attendance may be given 
by his duly authorised attorney for this purpose. No 
certificate of title is issued in respect of inscribed stock, 
but a Stock Receipt (q.v,) is given which has no value 
and small utility, as its production is not required on 
any dealing with the stock. 

Originally Government stocks were issued only in 
inscribed form, but later, stock certificates to bearer 
and registered stock with a stock certificate were per- 
mitted. (See National Debt.) 

As from 1st January, 1943, inscribed stock for 
Government securities was abolished in favour of stock 
entailing the issue of certificates either registered or to 
bearer, the former type prevailing. Other insaibed 
stocks domiciled at the Bank of England, such as 
Metropolitan Water Board issues, have similarly been 
converted to registered form. 

Inscribed stock is now only in vogue in respect of 
certain corporation stocks registered other than at the 
Bank of England. 

The receipt for the purchase money, which is given 
by the vendor or his attorney to a pmchaser when a 
transfer of inscribed stock is made, is of no value. It 
is not required upon a subsequent sale. To obtain a 
security upon inscribed stock, it must be transferred 
into the names of the nonounees of the bank. (See 
Power of Attorney, Stock Receipt.) 

INSOLYENCY. A person is insolvent who is unable 
to pay Ms debts, and he is said to be in a state of in- 
solvency. 

An insolvent debtor is not necessarily a bankrupt (see 
below) and a bankrupt is not necessarily insolvent (e.g. 
a partner in a bahkrupt firm). 
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An insolvent person may have a receiving order 
made against him and suffer proceedings under the 
Bankruptcy Acts (see Bankruptcy, Receiving Order), 
or he may call his creditors together and endeavour to 
come to an arrangement with them (apart from the 
Bankruptcy Acts), usually either by offering to pay a 
composition— that is, to pay so much in the pound in 
full discharge of what he is owing to them (see Compo- 
sition WITH Creditors)— or by offering to transfer his 
property to a trustee in order that it may be realised and 
the proceeds divided amongst his creditors according to 
the amounts of their respective claims. (See Assign- 
ment FOR Benefit of Creditors.) 

Where a judgment has been obtained in a County 
Court, and the debtor is unable to pay, if the whole 
indebtedness does not exceed £50, an administration 
order may be made by the County Court. (See Admin- 
istration Order.) 

When a petition is presented against a debtor, and his 
estate is not likely to exceed £300, the Court may make 
an order for summary administration. (See Summary 
Administration.) 

When a receiving order has been made against a 
debtor, it may subsequently be discharged by the Court 
if a proposal by the debtor for a composition in satisfac- 
tion of Ms debts or a proposal for a scheme of arrange- 
ment of his affairs is accepted by the creditors. 

Where the validity of a floating charge (q.v.) given by 
a company is concerned, it being necessary to establish 
that the company was solvent when the charge was 
given, the question is whether the company is able to 
pay its debts as they fall due (re Patrick and Lyon 
Limited, [1933] Ch. 786). Fixed assets, it seems, are 
disregarded (JSodson v. Blanchard (London) Limited 
(1911), 131 L.T.J. 9), although each case must be 
considered on its own facts. (See Act of Bankruptcy, 
Bankruptcy, Compositions— Bankruptcy Act, 
Scheme of Arrangement.) 

INSPECTION OF REGISTER. The register of 
members of a company shall, during business hours, 
be open to the inspection of any member gratis, and to 
the inspection of any other person on payment of one 
shilling, or such less sum as the company may prescribe 
(Section 113 of the Companies Act, 1948). (See 
Section 115, under Register of Members of Company, 
as to closing the register at certain times.) 

Refusal to allow the right of inspection entails 
heavy penalties. (See Companies, Register of Members 
OF Company.) 

INSPECTOR OF BRANCHES. A senior officer of 
the bank charged with the duly of visiting branches to 
review and report on the work of the branch generally, 
to check the cash held, and to assess and report upon 
the members of the staff of the branch. He may be 
assisted by one or more clerks, the whole forming an 
inspection party. 

INSTALMENT ALLOTMENT. An aUotment of 
stock or bearer bonds where the price of issue is 
allowed to be paid in several instalments. For example, 
the Funding Loan, 1960-90, was issued so that an 
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investor could pay up the full price at once, or he 
could pay for it by eight instalments spread over a 
period from June, 1919, till January, 1920. (See Scrip 
CeRTIHCA’IE.) 

INSTITUTE OF BANKERS, THE. Address— 10 
Lombard Street, London, E.C.3. 

The Institute of Bankers, which was founded in 1879, 
is a professional association of men and women en- 
gaged in banking. Membership is not subject to any 
geographical or national limitations and amounted (in 
1962) to over 50,000. 

The objects of the Institute are — 

(i) to afford opportunities for the acquisition of a 

knowledge of the theory of banking; 

(ii) to facilitate the consideration and discussion of 

matters of interest to bankers; and 

(iii) to take any measures which may be desirable to 

further the interests of banking. 

The Institute awards its Diploma to members who 
complete the course of examinations prescribed by the 
Coxmcil: the Diploma is an internationally recognised 
professional qualification in banking and carries with it 
election to Associateship of the Institute and the right 
to use the initials A.LB. (Associate of the Institute of 
Bankers). The examinations leading to Associateship 
necessitate several years of part-time study, and include 
English, accountancy, economics and law, and the 
application of these subjects to banking practice. 

The Institute offers extensive educational facilities to 
members at every stage in their careers— e.g., a com- 
prehensive library and information service; publica- 
tions (notably the Institute’s Journal^ standard reference 
works such as Questions on Banking Practice and Legal 
Decisions Affecting Bankers^ and occasional papers on 
professional subjects); lectures at its London head- 
quarters ; and a wide range of varied activities arranged 
by its eighty (in 1962) local centres in the U.K. and 
overseas. The local centre programmes include, for 
example, short residential courses on topical economic 
and financial problems, lectures, discussions, study 
groups, debates and industrial visits, as well as dinners 
and other social events. 

The basic aim of all the Institute’s activities is to help 
members to develop their professional knowledge, critical 
faculties and independence of thought and judgment. 

The Institute was responsible for the establishment of 
the International Banlang Summer School (a.i?.). 

INSTITUTE OF BANKERS IN IRELAND, THE. 
The Institute was founded in 1898. 

The object of the Institute is to enable the members 
to acquire a knowledge of the theory and practice of 
banking, and to promote the consideration and dis- 
cussion of matters of interest to the profession. 

The Institute provides for the delivery of lectures on 
banking and other professional subjects; and main- 
tains a suitable library for the use of the members. 
Examinations are held annually, and diplomas awarded. 
The Journal of the Institute is issued quarterly. 

INSTITUTE OF BANKERS IN SCOTLAND, THE. 
Address— 62 George Street, Edinburgh 2. 

ai— •(B.1535) 309 
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Founded in 1875, this was the first Institute of 
Bankers to be established. The object was stated by 
the founders as “to improve the qualifications of 
bankers and to raise their status and influence.’’ 

Membership is open only to those who are, or have 
been, in the service of one of the Scottish banks and 
who have passed (or have been exempted from) the 
qualifying examinations. The Intermediate Examina- 
tion comprises five subjects: those who pass it are 
admitted as Student Members. The Final Examination 
is in six subjects, and those who pass it are admitted as 
Associates of the Institute and may use the designation 
A.LB. (Scot). 

There are eleven Local Centres of the Institute in 
Scotland and one in London which arrange educational 
and social activities for the students and members in 
their areas. 

The Journal of the Institute is the Scottish Bankers 
Magazine^ published quarterly, and the Institute also 
publishes a series of Handbooks on Scottish Banking 
Practice, 

INSTRUMENT. A legal term applied to a bill, a 
cheque, a deed, or any document in writing by means of 
which some right or contract is expressed. (See Nego- 
tiable Instruments.) 

INSURABLE INTEREST. Before a person can 
effect an insurance on the life of another person, or can 
insure a ship or cargo, or a house against fire, or any 
other thing, he must have an insurable, that is, a 
pecuniary, interest in the person or thing to be insured. 
(See Lite Poucy.) 

INSURANCE. The word was originally applied 
only to fire insurance, but it is now used either for life 
or fire, as well as for other matters of insurance. (See 
Assurance, Credit Insurance, Fire Insurance, 
Licensed Property, Life Policy, Marine Insurance 
Poucy, Mutual Insurance, Poucy of Insurance, 
Re-insurance, Specie— Transmission of.) 

INSURANCE CERTIFICATE. Insurance certifi- 
cates are issued by insurance brokers as evidence that 
marine insurances have been effected. Such certificates 
are sometimes accepted in lieu of actual policies, but 
they have one great disadvantage in that the rights of 
the insured cannot be passed on by indorsement and 
delivery, as in the case of a policy. Consequently, 
insurance certificates are not accepted by buyers under 
c.i. or c.i.f. contracts, since in the event of partial or 
total loss of the goods insured, the buyers could not 
claim a^inst the insurance company on the strength of 
any document other than a policy. Insurance certifi- 
cates must be distinguished from cover notes; these 
are merely brief memoranda issued in all classes of 
insurance to accepted proposers on payment of the 
first premium stating that the latter are held covered 
pending the preparation of the relative policy. 

The Uniform Customs and Practice for Documen- 
tary Credits (1962 Revision), provides that insurance 
documents must be as specifically described in the 
credit. Cover notes issued by brokers will not be 
accepted, unless specifically authorised in the credit 
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(Article 24). Unless otherwise specified in the credit, 
the insurance document must be expressed in the same 
currency as the credit (Article 26). (See Marine 
Insurance Policy.) 

INSURANCE EXPORT FINANCE COMPANY. A 
company set up in 1962 by members of the British 
Insurance Association. The purpose of the company is 
to make long-term loans to finance fihe export of capital 
goods. £150 million has been made available by the 
members to assist in this way. The company co-oper- 
ates with the banks in financing contracts such as major 
construction projects abroad, where long-term credit is 
involved and the overseas buyer is able to qualify for an 
Export Credits Guarantee Department financial 
guarantee. It supplements the facilities offered by the 
banks (through the purchase of medium- and longer- 
term promissory notes on behalf of its insurance 
company members) and all its transactions have been 
negotiated through the intermediary of one or more 
banks. 

INTANGIBLE ASSETS. In a company’s balance 
sheet there may sometimes be found, on the assets side, 
items such as goodwill, trade marks, patent rights. 
These assets may have a saleable value if the business 
were sold as a going concern, but if the concern is 
getting into difficulties they would be practically 
worthless. The whole of the intangible assets should be 
ignored by a banker whan he is considering a balance 
sheet in view of an application for a loan to the 
company. (See Balance Sheet.) 

INTER VIVOS. (See Gifts Inter Vivos.) 

INTERBOURSE SECURITIES. INTERNATION- 
AL SECURITIES. General terms indicating securities 
which can be bought and sold in different countries at 
practically the same prices. 

INTEREST. Interest is the money which is paid for 
a loan or the use of money. In the case of a banker, 
interest is paid by him to customers for money deposi- 
ted, and is received by him for money he h^ lent to 
customers. 

In the year 1546 the taking of interest for money was 
made le^ in England, and the rate was fixed at 10 per 
cent. It was reduced to 8 per cent in 1624, and to 6 
per cent in 1651, and in 1714 it was further reduced to 
5 per cent. (Gilbart.) 

If the rate of interest is 3 per cent, the interest upon 
the money lent (the principal) is referred to as being 
at the rate of £3 pr cent per annum; that is, for each 
£100 three pounds is payable by way of interest at the 
end of a complete year, and for each part of £100 or 
part of a year the interest is in proportion thereto. 

Simple interest is calculated upon the principal only, 
whereas compound interest is interest which is calcu- 
lated upon the principal plus interest, which is due and 
has not be^ paid. A dqjosit receipt is an example 
where simple interest onty is allowed. It is calculated 
and provided for each half-year by a banker upon the 
sum depc^ited, but it ^ not added to the princi- 
pal until die d^ositor brings in his deposit receipt 
and a:enews it for ffieanmmtwiffi the interest added, a 


deposit account where interest is added is an example 
where compound interest is allowed, as each half-year 
when the interest is calculated, it is added at once to the 
balance or principal and becomes part of the amount on 
which interest is subsequently allowed. 

In a current account, interest is calculated from the 
actual date when a customer’s cheque is paid (not from 
the date of the cheque), and from the actual date when 
money is paid to credit, which, in the case of a sub- 
branch, may in some cases be the day before it is 
actually posted in the current account ledger at the 
parent branch. Where a cheque is paid at another bank 
or branch imder advice, the banker is entitled to charge 
interest from the date when so paid. The calculations 
are in most banks now effected by means of products 
commonly, though erroneously, called “decimals,” by 
which the balance of an account, on the occasion of 
each change, is multiplied by the number of days it 
has remained undisturbed, the product, say, 2,650, 
being simply £2,650 for one day, or put in another 
form £1 for 2,650 days. The total of all the products on 
an account by the end of a half-year is therefore that 
number of pounds for one day at the rate of interest to 
be allowed or charged. With the aid of a product 
table the amount of interest is very quickly ascertained, 
(See Decimals.) 

If the interest on an amount is to be then ascertained 
from a 5 per cent table, then to find the interest 


at 5i% add 

„ 3}% deduct i 
„ 3 % deduct f 
„ 2J% deduct t 
„ 2 % deduct f 
„ 1 % deduct f 


As to discount on a bill, see Discount. 

In the case of a deposit where interest varies accord- 
ing to the Bank Rate, the interest is calculated by 
means of a table of decimals, each rate being taken as a 
decimal part of 5 per cent. (See Interest on Deposits.) 

London bankers used not, as a rule, to allow interest 
upon a current account, but country bankers often did 
so, the rate being regulated according to the custom of 
the district and the nature of the account, commission 
on turnover being charged at the same time. Since 
December, 1945, however, no interest is allowed on 
current accoxmts. 

On deposits which are subject to notice, a higher 
rate is usually allowed, the rate being increase (e.g. in 
colonial banks) up to a certain point, according to the 
length of notice which must be given. 

No interest is, as a rule, allowed upon money on 
deposit receipt unless it has remained in the bafficer’s 
hands for a certain specified period. The period varies 
according to the bank. In some cases it is seven days, 
in others one month or even two months. (See Interest 
ON Deposits.) 
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Unless a promissory note payable on demand ex- 
pressly states that interest is to be paid, interest is not re- 
coverable, Where a bill is dishonoured, interest on the 
amount of the bill may be recovered from the time of 
presentment for payment if the bill is payable on demand 
and from the maturity of the bill in any other case. (See 
Section 57 of the Bills of Exchange Act, 1882, under 
Dishonour of Bill of Exchange.) 

There is no general law to justify interest being 
charged upon an advance, but by custom a banker is 
entitled to charge interest and, by making half-yearly 
rests and adding accrued interest to the balance, to 
charge compound interest. In addition to the usual 
custom, there may be a special agreement as to interest 
between the banker and a customer. Thus most bank 
forms of charge cover interest in specific terms, thereby 
putting its recovery on a contractual basis. A banker’s 
right to charge compound interest may also be justified 
by a customer’s acquiescence in the method of charging 
hjs account in previous half-years. 

If a cheque is dishonoured by reason of charges 
having been debited to an account, at other than the 
usual date, without the customer’s knowledge, the 
banker may be liable for wrongful dishonour. 

Unless by agreement, a banker is under no obligation 
to allow interest upon money lent to him. 

Upon the death of a customer it has been held that 
simple interest only may be charged, and not compound 
interest, from the date of the customer’s death till the 
date of payment. {Provincial Bank v. Reilly (1890), 
26 L.R.Ir. 313.) 

On an account secured by an ordinary banker’s 
mortgage for a fluctuating balance, compound interest 
may be charged. But where a banker takes a mortgage 
for a fixed sum, unless there is a special agreement to 
charge compound interest, he can charge only simple 
interest, because the position is no longer that of banker 
and customer but that of mortgagee and mortgagor. For 
this reason, a loan account which is secured by a mort- 
gage for a fixed sum must be kept distinct from the 
working account. The usual method in such a case is 
to obtain a cheque from the debtor upon the working 
accoxmt for the interest upon the loan account as it 
falls due. In the case of a fixed mortgage the banker 
must deduct income tax from the amount of the interest 
due upon the loan before charging it to the customer’s 
account, but if the loan is for a less period than a year 
the customer is not entitled to have tax deducted. A 
mortgagor is entitled by law to deduct income tax. 
When a banker deducts tax from the interest due by a 
customer upon a fixed mortgage, he takes credit, in 
his income tax return, for the amount of tax allowed 
to the customer; that is, the amount of tax due to be 
paid to the tax authorities upon the profits of the bank 
is reduced by the amount which he has already paid by 
way of the deduction from the customer’s interest. 
Income tax is deducted from the interest on fixed de- 
posits for a year or more by the colonial banks in 
London. (See Income Tax.) 

When a judgment for mortgage money has been 
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obtained, the interest (if more than 4 per cent in the 
mortgage deed) is reduced to 4 per cent. 

As to interest being statute-barred, see Limitation 
Act, 1939—Interest. 

Upon the bankruptcy of a customer, interest can be 
proved for only up to the date of the order; or in the 
case of a deed of assignment to the date of the deed. 

If there is any si^lus from a bankrupt’s estate after 
all debts are paid in full it shall be applied in payment 
of interest from the date of the receiving order at the 
rate of four pounds per cent per annum on ail debts 
proved in the bankruptcy (Section 33 (8), of the Bank- 
ruptcy Act, 1914). 

A secured creditor can use any surplus proceeds of 
sale after satisfaction of principal and interest to date of 
the receiving order, in satisfaction of interest up to the 
actual date of payment; that is, he may take interest up 
to the final date of repayment from the proceeds of 
security which he holds, whether direct or from a third 
party. 

Were revenue issues from a bankrupt’s security in a 
banker’s hands (e.g. dividends from shares m the name 
of the bank’s nominee, or rents from properties over 
which the bank has appointed a receiver), it can be used 
to satisfy interest accruing since the date of the receiving 
order, subject, of course, in the case of rents, to prior 
charges for rates, taxes, repairs, etc. 

On any debt or sum certain, payable at a certain 
time or otherwise, whereon interest is not agreed for, 
and which is overdue at the time of the receiving order 
and provable in bankruptcy, the creditor may prove for 
interest at 4 per cent per annum to the date of the order 
from the time the debt was payable, if payable by virtue 
of a written instrument at a certain time, and if payable 
otherwise, then from the time when demand in writing 
has been made giving the debtor notice that interest 
will be claimed from the date of the demand until the 
time of payment. (See Rule 21 under Proof of Debts.) 
From dividends on a debt payable at a future time, a 
rebate of interest at five pounds per cent per annum 
must be deducted from the date of the dividend to the 
time when the debt would have become payable, (Rule 
22 .) 

Section 66 of the Bankruptcy Act, 1914, provides^ 

“(1) Where a debt has been proved, and the debt 
includes interest, or any pecuniary consideration in lieu 
of interest, such interest or consideration shall, for the 
purposes of dividend, be calculated at a rate not 
exceeding five per centum per annum, without prejudice 
to the right of a creditor to receive out of the estate any 
higher rate of interest to which he may be entitled after 
aU the debts proved in the estate have been paid in full. 

“(2) In dealing with the proof of the debt, the 
following rules shall be observed — 

“(a) Any account settled between the debtor and the 
creditor within three years preceding the date 
of the receiving order may be examined, and, 
if it appears that the settlement of the account 
forms substantially one transaction with any 
debt alleged to be due out of the debtor’s 
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estate (whether in the form of renewal of a 
loan or capitalisation of interest or ascertain- 
ment of loans or otherwise), the account may 
be reopened and the whole transaction 
treated as one; 

“(b) Any payments made by the debtor to the 
creditor before the receiving order, whether 
by way of bonus or otherwise, and any sums 
received by the creditor before the receiving 
order from the realisation of any security for 
the debt, shall, notwithstanding any agree- 
ment to the contraiy, be appropriated to prin- 
cipal and interest in the proportion that the 
principal bears to the sum payable as interest 
at the agreed rate; 

“(c) Where the debt due is secured and the security is 
realised after the receiving order, or the value 
thereof is assessed in the proof, the amount 
realised or assessed shall be appropriated to 
the satisfaction of principal and interest in the 
proportion that the principal bears to the 
sum payable as interest at the agreed rate.” 

When, for any reason, it is necessary to refund part 
of the interest charged to a customer’s account, it is 
commonly called a rebate. 

In Scotland all the banks, by agreement, make the 
same charges for interest and commission, so that, as 
far as charges are concerned, there is no advantage to be 
gained by a customer dealing with one bank rather than 
another, 

A ready way of telling approximately the number of 
years in which an amount at compound interest will 
double itself, is to divide 70 by the rate per cent. 

At compound interest an amount doubles itself— 


At 7 per cent in 10 years 89 days. 
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At 7 per cent in 14 years 104 days. 
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INTEREST ON BILL. “Where a bill is expressed to 
be payable with interest, unless the instrument other- 
wise provides, interest runs from the date of the bill, 
and if the bill is undated from the issue thereof.” 
(Section 9, subsection 3, Bills of Exchange Act, 1882.) 

In an action on a dishonoured bill, interest as damages 
can be claimed from the time of presentment for 
payment, if the bin is payable on demand, and from the 


maturity of the bill in any other case; but such interest 
may, if justice require it, be withheld, and where a bill 
is expressed on the face to be payable with interest at a 
given rate, interest as damages may or may not be given 
at the same rate as the interest proper (Section 57), The 
usual rate of interest allowed is 5 per cent, but a Mgher 
rate would be allowable if it is expressed in the bill, but 
the Court has power to set aside an agreement as to the 
rate of interest if it is considered excessive. 

In practice a clause as to interest is seldom inserted 
in an inland bill of exchange, although this is frequently 
done in a promissory note, the wording then being: 
“On demand (or six months after date) I promise to 
pay to CD or order one hundred pounds with interest 
at the rate of five per centum per annum, for value 
received. AB.” If the note does not contain the interest 
clause, interest is not legally enforceable. 

In the case of Commonwealth Bank of Australia v. 
Rosenhain (1922), the High Court of Australia held 
(though the judgment does not bind an English Court) 
that a document drawn in New York on Melbourne, 
sixty days after sight pay, etc., “with interest at the rate 
of 8 per cent per annum imtil arrival of payment in 
London to cover value received” was not a bill of 
exchange. To conform to the provisions of the Bills 
of Exchange Act the sum payable must be certain at 
the fixed time for payment. “But clearly the sum was 
not certain on that date from anything appearing on the 
face of the document, for interest was to run on from 
the time fixed for payment, namely sixty days after 
sight, until arrival of payment in London, and it was 
quite uncertain, both on the face of the document 
and in fact, when this event would happen, or indeed 
whether it would happen at all.” 

INTEREST ON DEPOSITS. The interest on a 
deposit is quickly ascertained from the usual interest 
tables when the rate is the same during all the period 
that the money has been with the banker. 

If the interest table which is used is a 5 per cent one 
and the rate to be allowed is 2 per cent, the interest on 
£1 for one day will be two-fifths or *4 of the interest 
shown in the 5 per cent table. In other words, the 
interest on £1 for one day at 2 per cent is the same as 
interest on £1 for -4 of a day at 5 per cent; for two 
days it will be *8 of a day, for three days 1 -2 days at 5 per 
cent, and so on, *4 being added each day. 

When the rate is 3 per cent, *6 is added each day, 
when 2J per cent *5 is added, when 4 per cent *8 is 
added, *1 being added for each J per cent increase in the 
rate. 

The following is a short specimen table — 


2 per cent 

. I Jan., 19. . 



. -4 

2 



. -8 


3 



. 1*2 


4 



. 1*6 


5 



. 2-0 

3 per cent 

. 6 



. 24 


7 



. 3-0 


8 



. 3-6 


9 



. 4*2 


10 



. 4*8 


11 



. 5*4 
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2J per cent 

12 



. 6-0 

13 



. 6-5 


14 



. 7-0 


15 



. 7*5 

2 per cent 

. 16 

>> 


. 8-0 

17 



. 8*4 


18 



. 8*8 


If a deposit made on 3rd January, 19 . . , is withdrawn 
on 16th January, it will be seen from the above table 
that interest must be allowed during those thirteen days 
at three different rates, to 6th January at 2 per cent, 6th 
to 12th at 3 per cent, 12th to 16th at 2J per cent. 

To ascertain the interest due, the decimals on 
January 3rd must be deducted from those on 16th, thus, 
8-0 
1*2 

^ the difference, 6*8 being the number of days at 5 per 
0*0 

cent upon the amoxmt of the deposit to give the interest 
required. In the case supposed, if the amount of the 
deposit is £100, the interest is quickly found by referring 
to a 5 per cent interest table and finding the interest on 
the amount, £100, for 6*8 days. 

Practice differs as to adding deposit interest to prin- 
cipal; in some cases it accumulates on a separate 
account until drawn by the depositor; in other cases it 
is added at the interest period to principal. 

In the case of a deposit subject to notice of withdrawal, 
after notice has been received it is the practice of some 
banks, when the money is not withdrawn, to cease 
adding interest after the date when the deposit was due 
to be repaid. Banks do not, however, always insist 
upon notice being given, and when the deposit is repaid 
without notice, some banks deduct from the interest due 
to date a sum equal to the interest for the period of 
notice. 

Interest is not, as a rule, allowed upon a deposit 
until the money has remained in the bank for a certain 
period, say, seven days or a month. 

Income tax is deducted from the interest payable by 
colonial banks in London upon fixed deposits for a year 
or more. 

(See also Deposit Accounts, Deposit Receipt, 
Fixed Deposit.) 

INTEREST WARRANT. An order or warrant for 
the payment of interest upon government and debenture 
stocks and such-like securities. As to requisites in form, 
see under Dividend Warrant. A dividend warrant 
is an order for the payment of a shareholder’s propor- 
tion of the profits of a company. 

The Bills of Exchange Act, 1882, recognises “any 
usage relating to dividend warrants or the indorsements 
thereof” (Section 97 (3), (d)), but no reference is made 
to interest warrants. See, however, the decision of 
Finlay, J., in Slingsby and Others v. Westminster Bank 
Ltd,, under Dividend Warrant. 

INTERIM DIVIDEND. The dividend of a joint 
stock company is declared by the company in general 
meeting; but power is given, in most articles of associa- 
tion, to the directors to pay to the membera such 
interim dividends as appear to them to be justified by 
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the profits which have been earned. An interim divi- 
dend is therefore one which is paid in the meantime, 
and which comes forward for confirmation when the 
general meeting is held. An interim dividend which is 
paid in, say, July is often less than the amount which is 
paid in January; e.g. if the dividend for the year is 
likely to be 15 per cent, 5 per cent may perhaps be paid 
in July and 10 per cent in January. 

INTERNAL LOAN. A public loan of which the 
principal and interest are payable within the country 
that raised the loan. (See External Loan.) 

INTERNATIONAL BANK FOR RECONSTRUC- 
TION AND DEVELOPMENT. Set up together 
with the International Monetary Fund as a result of the 
United Nations Monetary Conference at Bretton 
Woods, U.S.A., in 1944. Is is colloquially known as the 
World Bank. 

The membership of the Bank is open to all the United 
Nations, and the function of the Bank is to encourage 
international trade by financing productive projects 
for reconstruction and development in war-damaged 
countries or in special circumstances for development 
projects in other countries. 

The Bank can make or guarantee loans for pro- 
grammes of economic reconstruction and reconstruc- 
tion of monetary systems, including long-term stabilisa- 
tion loans. Loans and guarantees must not exceed the 
subscribed capital of the Bank plus its reserves and 
surplus. 

At the end of 1959 the Bank’s authorised capital was 
521 billion and its subscribed capital about $18 billion. 
One-third of all loans made by the Bank have been to 
the Commonwealth, £460 million to the self-governing 
countries — Australia, India, Malaya, Pakistan and 
South Africa-— and £70 niillion to the Rhodesias, 
Nigeria and what was British East Africa. 

By 30th June, 1962, the end of its financial year, the 
Bank had advanced a total of $6,544 million in 321 loans 
spread over sixty different countries. More than half 
of the total lent during the year, $493 million, was for 
electric power installations, the largest loans going to 
Australia, Argentina and Mexico. Other loans financed 
highway development in Colombia, Costa Rica, Japan, 
Mexico, Peru and Venezuela, and others were granted 
for railway projects in India and South Africa. 

INTERNATIONAL BANKING SUMMER 
SCHOOL, Established by the Institute of Bankers 
iq.v,) in 1948, The first School was held at Christ 
Church College, Oxford, and it has become a tradition 
that the I.B.S.S. should return there every third year. In 
each of the two intervening years between its visits to 
England, the School is held overseas. 

The I.B.S.S. is a residential course lasting for two 
weeks and dealing with some topical banking problem. 
Membership of the School is liinited to approximately 
200 bankers each year; these are normally executives 
and are nominated by their banks. 

INTERNATIONAL DEVELOPMENT ASSOCIA- 
TION. An association established in 1960 for assisting 
under-developed countries with very little credit standing 
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and few resources, who could not normally expect to 
satisfy the conditions of a loan from the World Bank. 
The kind of project which I.D.A. finances is the 
capital development from which no early return can be 
expected, such as the provision of schools and hospitals. 
Tl^ association is administered by the World Bank, and 
it is expected that loans will be granted on easier 
terms than those demanded by the Bank in its normal 
operations. It is proposed that I.D.A, should have an 
initial capital of $1 billion, of which about three- 
quarters would be available for lending in the first five 
year period. 

In its first fourteen months of existence the Associa- 
tion extended credits of $235 million to member 
countries, of which loans for the development of basic 
services such as roads, railways, port and harbour 
installations, municipal water su|ylies and irrigation 
formed the bulk. The first project in the field of educa- 
tion was a $5 million credit to Tunisia to finance the 
construction of secondary schools. 

The loans so far made are repayable over fifty years, 
free of interest, but subject to an annual service charge 
of i per cent. 

INTERNATIONAL FINANCE CORPORATION. 
An affiliate of the World Bank, formed in 1956 to 
stimulate the flow of private capital into productive 
investment in under-developed coxmtries. The activities 
of the Corporation are restricted to productive private 
enterprise, in association with private investors, where 
sufficient funds would not be forthcoming on reason- 
able terms from private sources. The authorised capital 
of the Corporation is $100 million, of which the thirty- 
one member countries have subscribed $78 million. 
The Corporation may raise additional funds by selling 
its own obligations in the market. 

Following a change in its charter in 1961 the Corpora- 
tion is now authorised to invest in the share capital of 
private enterprises. The value of the International 
Finance Corporation lies, however, not only in the 
finance which it itself provides but the additional funds 
it is able to mobilise from banks and other private 
investors for projects in which it participates. 

INTERNATIONAL MONETARY FUND. Set 
up together with the International Bank for Reconstruc- 
tion Development as a result of the United Nations 
Monetary Conference at Bretton Woods, U.S.A., in 
1944, its object is to establish stable relations between 
currencies, thus cushioning member States against 
twnpoiaiy dislocations in foreign trade. An initial fond 
of £2,190,000,000 falls to be subscribed by member 
nations according to an arranged quota. Twenty-five 
per cent of the quota must be contributed in gold and 
the balance in the particular currency of each member 
at a prescribed rate of exchange. There are three main 
provisicms for operating the Fund— 

1 . There must be no devaluation of currencies except 
by agreement. 

2. The proceeds of international transactions must 
be fieefy and rapidly convertible into other currendes, 

3. Members are to be able to buy with fiieir own 


currencies limited amounts from the pool of foreign 
currencies for paying off legitimate trade balances. 

At the end of 1946, it was announced that the Fund 
would be open for exchange operations as from 1st 
March, 1947. The Fund commenced with thirty-nine 
members and the initial parities were based on the 
rates of exchange ruling at the end of 1946. 

It was the object of the Fund to evolve some method 
of economising the use of gold and currency reserves, 
and one of its chief defects has been the failure to pro- 
vide for any multilateral clearing system of debit and 
credit balances. The aim of achieving convertibility 
between its members’ currencies has not as yet been 
fully realised, and in practice there have been few 
effective measures which the Fund could take to force its 
member countries to institute appropriate internal action 
to correct disequilibrium in the international balance of 
payments, except that such countries, if they wished to 
look to the Fund for financial assistance, were expected 
to have regard for its principles. In this way it has at 
least been possible to establish and maintain a code of 
international behaviour. 

In 1961 it was realised that the resources of the Fund 
needed to be strengthened in currencies other than 
sterling and dollars, which are national as well as 
international currencies and as such are always vulner- 
able to changes in the balance of payments of their 
respective countries. This need was emphasised in 
August of that year when Britain secured from the Fund 
in the largest single operation in its history credits 
equivalent to $2,000 million, $1,500 million being 
taken in the form of an immediate drawing and the 
remaining $500 million being left as a reserve to be 
drawn upon if required in the succeeding twelve months. 
This reserve was in fact never utilised, and the $1,500 
million was repaid in six instalments, commencing in 
October, 1961, the last being made on 31st July, 1962. 
At this time the International Monetary Fund entered 
into a stand-by arrangement with the United Kingdom 
authorising drawings up to the equivalent of $1,000 
million over the twelve-month period from August, 
1962. 

This operation indicates the value of the facilities 
offered by the Fund in restoring confidence in curren- 
cies affected by short-term capital movements. 

A striking feature of recent years has been the increas- 
ing use of members’ currencies in drawings and re- 
purchases. 

From the beginning of exchange transactions in 1947 
until the end of April, 1958, purchases of U.S. dollars 
accounted for 92 per cent of all drawings. During the 
ftnancial year 1960-1 only 36 per cent of total purchases 
were in U.S. dollars. In 1961-2, when there were 
exchange transactions in ten different currencies, 
including for the first time Japanese yen and Swedish 
kroner, drawings in U.S. dollars fell to 35 per cent of 
the total. This development stems from the establish- 
n^nt of non-resident convertibility by fourteen Western 
European countries at the end of 1958 and the accept- 
ance by ten of these of the obligations for formal 
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convertibility of their currencies under Article VIII in 
February, 1961. 

With regard to re-purchases, the range of currencies is 
limited to those that are formally convertible under 
Article VIII and of which the Fund’s holdings are 
below 75 per cent of the quota. As a result re-purchases 
were, until early 1961, made almost exclusively in U.S. 
dollars or in gold. During the year ended 30th April, 
1962, however, 34 per cent of total re-purchases were 
made in six European currencies, naany of them being 
used in this way for the jSrst time. By paying close 
attention to the balance of payments developments of 
the countries concerned, the Fund has increasingly been 
able to arrange the currency composition of drawings 
and re-purchases so as to take account of these develop- 
ments, and, for example, to offset short-term and some- 
times speculative capital movements over the exchange 
markets. In this way it has contributed significantly 
towards achieving a more balanced overall reserve 
position. The aggregate effect can be gauged from the 
fact that over the last two years the amount moving in 
and out of the Fund has totalled some $5,500 nodllion. 

Thus the Fimd is beginning to serve more fully than 
ever before as the multilateral revolving fund envisaged 
at Bretton Woods. 

INTERNATIONAL SECURITIES. (See Inter- 
bourse Securities.) 

INTERPLEAD. To interplead is to bring before the 
Court the claims of two persons to the same object and 
to obtain the decision of the Court. A banker ought 
have occasion to interplead, for example, if two persons 
each laid claim to a sum of money deposited with him, 

INTESTACY, INTESTATE. Where a person has 
died without making a will, it is known as an intestacy, 
and he is referred to as having died intestate. In order 
that the affairs of the deceased may be wound up, 
letters of administration {q,v.) require to be obtained 
from the Probate Registry, by some person who is 
entitled to act as administrator. 

By the Administration of Estates Act, 1925, on the 
death of a person intestate as to any real or personal 
estate, such estate shall be held by his personal repre- 
sentatives: 

(a) As to the real estate upon trust to sell the same; 
and 

{b) As to the personal estate upon trust to call in and 
convert into money such part thereof as may 
not consist of money, 

with power to postpone such sale as they may think 
proper. (Section 33 (1).) 

Abolition of Descent to Heir, Curtesy, etc. 

With regard to the real estate and personal inheritance 
of every person dying after 1925 there shall be aboli- 
shed — 

(d) All existing modes of descent, and of devolution 
by special occupancy or otherwise, of real 
estate, or of a personal inheritance, whether 
operating by the general law or by the custom 
of gavelkind or borough English. 


[INT 

(b) Tenancy by the curtesy, 

(c) Dower and freebench. 

id) Escheat. 


Distribution of Residuary Estate 

The residuary estate of an intestate is what is left 
after payment of debts, administration expenses, and 
statutory legacies, and Section 46 detailed the manner 
in which it was to be distributed or to be held on trust. 
This has been amended by the Intestates’ Estates Act, 
1952. Husband and wife are on the same footing. 

(1) If a person dies intestate leaving husband or wife 

but no issue and no parent or brother or sister 
of the whole blood or issue of the latter, then 
surviving spouse takes the whole estate. 

(2) If a husband or wife is left with issue, then the 

survivor takes the personal chattels and 
£5,000 free of death duties and costs, with 
interest at 4 per cent and a life interest in half 
the residue. 

Issue who attain the age of 21, or many, take 
the residue absolutely (subject to the life 
interest) per stirpes (see under Per Stirpes). 

(3) If the intestate leaves husband or wife without 

issue but with a parent or brother or sister 
of the whole blood or issue of a brother or 
sister of the whole blood, then the husband or 
wife takes the personal chattels, £20,000 free 
of death duties and costs, with interest at 4 
per cent and half the residue absolutely. 

The parent (or both parents equally) if surviving, 
take the other half of the residue absolutely; 
but if no parent survives, this half goes to 
the brothers and sisters and issue of deceased 
brothers and sisters per stirpes, but only upon 
die attaining of 21 or marriage. 

(4) If the intestate leaves— 

id) issue, but no surviving spouse, the issue 
who attain 21 or marriage take all; 

ib) parents, but no husband or wife or 
issue, then parents are entitled to the 
estate; 

(c) brothers and sisters of the whole blood 
or issue of such brothers and sisters who 
predeceased but no husband or wife 
and no issue or parents, then such are 
entitled to the estate per stirpes on 
attaining 21 or marriage; 

{d) no relatives mentioned before; but 
brothers and sisters of the half-blood or 
issue of such who predeceased, they are 
entitled to the estate per stirpes on 
attaining 21 or marriage; 

ie) no relatives mentioned before, but 
grandparents, then they are entitled to 
Sie estate; 

if) no relatives mentioned before, but uncles 
and aunts or issue of such who pre- 
deceased, then they are entitled to the 
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estate per stirpes^ on attaining 21 or 
marriage; 

{g) no relatives mentioned before; but 
uncles and aunts of the half-blood or 
issue of such who predeceased, then they 
are entitled to the estate per stirpes, on 
attaining 21 or marriage. 

By the Inheritance Family Provisions Act, 1938, as 
amended by the Intestates’ Estates Act, 1952, provision 
out of a deceased’s estate can be made for dependants if 
the Court decides that insufficient provision is made 
in the will or on intestacy. The Matrimonial Carnes 
(Property and Maintenance) Act, 1958, made provision 
that a former wife or husband who has not remarried 
may apply to the Court as a dependant for the payment 
of maintenance out of the estate of a deceased person. 
These new provisions apply whether the deceased died 
testate or intestate. 


Partial Intestacy 

Where a person leaves a will effectively disposing of 
only part of his property, there is a partial intestacy. 
(See Administrator, Personal Representatives.) 

(See Death of Customer.) 

INTRA VIRES. Within the powers. (See Ultra 
Vires.) 

INVESTMENT LEDGER. A separate account is 
opened in this ledger for each different investment. An 
exact description of the stock or shares is given, and 
there are also recorded, in columns provided for the 
purpose, the dates when the dividends are due and 
received, the date of purchase, and the price paid. The 
date and particulars of all sales are given and the 
amounts are deducted from the balance. Any payments 
to credit in reduction of the price paid, so as to bring it 
down to the market value, are also deducted and the 
difference is the figure at which the investment appears 
in the balance sheet of the bank. 

INVESTMENT MANAGEMENT SERVICE. A 
service whereby a bank will relieve a customer from the 
trouble of looking after his own investments. It is 
intended for the benefit of those who have little time to 
spare, or who lack the necessary knowledge, or who 
spend part of their time abroad. The securities are 
transferred into the Bank’s name, and thereafter the 
bank will review the securities from time to time, make 
sal^ or purchases as seems desirable, and handle bonus 
or rights issues. Any changes made can be done entirely 
at the Bank’s discretion, or with the prior approval of 
the customer, whichever is desired, A small annual fee, 
based usually upon the market value of the portfolio, is 
charged. 

INVESTMENT TRUSTS. A part of the complex 
macl^ry of the capital market, raising capital from the 
public and helping to direct it into profitable investment 
channels. They enable the individual investor, with a 
Mted amount of capital, to spread his risks under full- 
time skilled management over a wide range of securities. 

Investment trusts were founded soon after the 1862 
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Companies Act introduced the principle of limited 
liability for joint stock companies. They are public 
corporate bodies registered under the Companies Acts 
like other joint stock companies. Their capital is 
derived mainly from public issues of debentures, pre- 
ference shares and ordinary shares which are quoted 
and dealt in on the stock exchanges of the country. 
They are, in fact, companies formed for the purpose 
of holding investments. Until there is a further issue of 
capital, the amount of the company’s stock is limited, 
and newcomers can obtain holdings only by acquiring 
stock from existing holders. 

Dividends are distributed annually out of the revenue 
received from the company’s investment assets after 
allowing for the expenses of administration, which 
usually amount to about i to J per cent of the com- 
pany’s capital, and any allocations to reserve, etc. 

In its investment policy, the object of the investment 
trust is to acquire securities which will provide a 
reasonably high and secure income over a long period of 
time. An investment trust does not distribute as 
dividend any profits arising from the sale of investments. 
Investment trusts have bmlt up their own organisation 
for research and knowledge of day-to-day conditions in 
all parts of the world. 

In the past, English and Scottish investment trusts 
have played an important part in overseas development 
by mobilising private capital for employment in the 
Commonwealth countries, the British dependencies, 
and several foreign countries. Between 1870 and the 
outbreak of the 1914-18 war, they contributed much 
to the development of the United States. 

The Association of Investment Trusts was formed in 
1932 for “the protection, promotion and advancement 
of the common interests of members.” According to 
evidence submitted to the Radcliffe Committee, the 
combined assets of 256 out of its 282 members had a 
market value of £1,142 million. 

AJso according to the Radcliffe Report, there are 
about 200,000 shareholders in the 198 trusts supplying 
particulars to the Committee. Trusts re-invest a sub- 
stantial proportion of profits and have also raised 
funds by new issues on the market since restrictions on 
such issues were relaxed in 1953. The bulk of the 
increase in the value of their assets, however, reflects 
the appreciation of equity shares on the Stock Ex- 
change, as about 90 per cent, of the holdings of invest- 
ment trusts, taken as a whole, are held today in this 
type of security. {United Kingdom Financial Institutions, 
Central Office of Information.) 

I O U. An I O U (that is ‘T owe you”) is a mere 
acknowledgment of a debt written on a slip of paper. Its 
usual form is — 

Leeds, 

March?, 19... 

To Mr. William Brown, 

2 King Street, Leeds. 

I O U £10. 

Thomas Jones. 
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An I O U does not require to be stamped; but if to 
the above simple form of I O U are added such words as 
“I promise” or “I agree,” or a date given when the 
money will be paid, they may have the effect of convert- 
ing it into a promissory note or an agreement, and in 
either case such a document would require to be 
stamped in order to be produced as evidence in a Court. 
A promissory note, however, can only be stamped 
before it is made ; an agreement, except under a penalty, 
must be stamped within fourteen days. 

An I O U is not a negotiable instrument. It may, if 
necessary, be produced in Court as evidence of a debt, 
though it is not a proof of the amount owing. 

IRELAND. It is now necessary to distinguish be- 
tween Northern Ireland and the Republic of Ireland. 
Northern Ireland, consisting of six of the counties of 
Ulster, is part of the United Kingdom, but has its own 
Parliament consisting of the Sovereign, a Senate, and 
a House of Commons. The supreme authority of the 
Imperial Parliament is preserved. Certain legislative 
powers are reserved for the Imperial Parliament. 

The Republic of Ireland (formerly the Irish Free 
State) comprises the remainder of the island, and 
is now an independent sovereign State. Section 2 
of the Ireland Act, 1949, which established the 
Republic, declares that the Republic is not a foreign 
country. 

As to the stamp duty on bills and cheques, see under 
Bill of Exchange and Cheque. 

Since the establishment of the Republic of Ireland a 
bill drawn there and payable in England is a foreign 
bill within the meaning of the Bills of Exchange Act. 
(See under Foreign Bill.) 

IRISH LAND LAWS. (See Appendix II, pp. 
634-41.) 

IRON WARRANTS. Warrants for iron differ from 
warrants for other goods in so far that, by the custom 
of the iron trade, an indorsee obtains the goods free 
from any vendor’s claim for purchase money. Where a 
bank had taken iron warrants as security, and the 
original purchaser had not paid for the iron, it was held 
{Merchant Banking Company of London v. Phoenix 
Bessemer Steel Co, (1877), 5 Ch.D. 205) that the bank 
was entitled to delivery of the iron. (See Dock War- 
rant.) 

IRREDEEMABLE DEBENTURE. A debenture 
which does not contain any provision for repayment of 
the principal money. Even if irredeemable, it falls to be 
paid upon the company going iuto liquidation. 
irredeemable debenture practic^y provides an annuity 
in perpetuity in favour of the holder. (See Debenture, 
Perpetual Debenture.) 

IRREVOCABLE CREDIT. A credit which, once 
opened and advised to the beneficiary, caimot be 
cancelled by the bank by which it is established. An 
irrevocable credit is not the same thing as a confirmed 
credit, since a credit may be both irrevocable and un- 
confirmed. Dutch banks, for example, may open 
credits through a London bank in favour of, say, an 
Asiatic beneficiary, such credits to be irrevocable so far 


as the Dutch banks are concerned, but unconfirmed on 
the part of the London bank. Thus “where more than 
one bank is concerned, whether or not the credit is 
irrevocable by all depends on the instructions each 
receives.” (/OKT/K?/ of the Institute of Bankers^ May, 1936). 
(See Documentary Credit.) 

ISSUE OF BILL. The “issue” of a bill of exchange is 
defined by Section 2 of the Bills of Exchange Act, 1882, 
as “the first delivery of a bill or note, complete in form, 
to a person who takes it as a holder.” This definition 
is required by reason of the wording of Section 9 (3), 
which provides: “Where a bill is expressed to be 
payable with interest, unless the instrument otherwise 
provides, interest runs from the date of the bill, and if 
the bill is imdated, from the issue thereof,” and Section 
12, which is as follows — “Where a bill expressed to be 
payable at a fixed period after date is issued undated, or 
where the acceptance of a bill payable at a fixed period 
after sight is imdated, any holder may insert therein the 
true date of issue or acceptance, and the bill shall be 
payable accordingly.” For stamp purposes no bill of 
exchange or promissory note may be stamped with 
an impressed stamp after the execution thereof. See 
Stamp Act, 1891, Section 37 (2). (See Delivery of 
Bill.) 

ISSUE OF CHEQUES. The Bills of Exchange Act, 
1882, specially provides that, except as otherwise 
stated, the rules applicable to bills of exchange are also 
applicable to cheques. The definition of the “issue 
of a cheque,” therefore, is the same as that given for 
a bill in the preceding article. (See Delivery of 
Bill.) 

ISSUED CAPITAL. That part of the nominal or 
authorised capital of a company which has been issued 
by the directors and been taken up or subscribed by the 
shareholders. The issued capital may be fully paid up, 
or it may be only partly paid up, the remainder being 
the “uncalled” capital. (See Capital.) 

ISSUING HOUSES. A number of important 
concerns which specialise in the business of makmg new 
issues, but may also be engaged m the various types of 
business undertaken by accepting houses, other than the 
accepting of bills. The main function of an issuing 
house is to obtain from the public capital for the 
expansion of existing companies, for new public com- 
panies, or for private companies being converted into 
public concerns. The method to be adopted and the 
security to be offered are matters for negotiation between 
the company and the issuing house, and one of the most 
important functions of the issuing house is to help and 
advise the company to decide which method to adopt, by 
bringing its experience to bear on the problem. As the 
terms of issue are largely dependent on the Stock Ex- 
change Council granting a quotation, a close liaison 
with the Stock Exchange must be maintained. 

The majority of the houses interested in new issue 
business are members of the Issuing Houses Associa- 
tion, which was founded in November, 1945, and now 
has fifty-seven members, of whom seventeen are mem- 
bers of the Accepting Houses Committee. The objects 
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of the Association are to act as a consultative and 
advisory body representing the interests of banking 
houses and other institutions acting as issuing houses 
for loans and other issues, and to maintain touch with 
the Bank of England, the Council of the Stock Ex- 


change, the Council of Foreign Bondholders, the Capital 
Issues Committee, and other bodies, for the purpose of 
undertaking negotiations and discussions on auctions 
affecting new issues or existing issues. (United Kingdom 
Financial Institutions, Central Office of Infonnation ) 
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JENKINS COMMITTEE. A Committee of Inquiry comment when assets are worth much more than the 

under the chairmanship of Lord Jenkins, to “review balance sheet valuations, and should reveal the true 

and report upon the provisions and workings of the value of trade investments. Shares of no par value 

Companies Act, 1948, the Prevention of Fraud (In- should be permitted. With regard to hidden reserves, 

vestments) Act, 1958, except in so far as it relates to a majority recommended that the exemption from full 

industrial and provident societies and building societies, disclosure for banking and discount hous^ should 

and the Registration of Business Names Act, 1916, as continue. Insurance companies should remain partly 

amended; to consider in the light of modem conditions exempted; that is, they should give more information, 

and practices, including the practice of take-over bids, particularly about investment income. There was no 

what should be the duties of directors and the rights of case for exemption of shipping companies. A Minority 

shareholders; and generally to recommend what Report recommended that the existing exemption 

changes in the law are desirable.” should be withdrawn from banks and discount houses 

The Committee reported in June, 1962. Among the but that the Board of Trade should be empowered to 

main proposals were: Exempt private companies grant individual exemptions. 

should no longer be excused from filing accoxmts and Many recommendations were made to tighten up the 
should publish profit and balance sheet details; control control on soliciting for money. Advertisements on 
of take-over bids should be tightened by making them radio and television and investment circulars were 
subject to the statutory regulations which govern instanced. 

prospectusesfor the issue of shares; restrictions should The Report generally was well received and it 
be placed on the extent to which an owner of shares may remains to be seen what steps, if any, will be taken to 
conceal his identity behind a nonodnee company; implement the recommendations, 
beneficial owners of 10 per cent or more of the equity JOBBER. (See Stock Jobber.) 

capital of a company whose shares are quoted on the JOINT ACCOUNT (other than a partnersMp, 

Stock Exchange should reveal their identity and report executor, or trustee account). Unless otherwise provide 
their transactions in such shares. for, all the parties to a joint account must operate 

A majority of the Committee did not agree that jointly thereon. Likewise if powers are given to an 
voteless shares should be legally aboHshed, The Board outside party to sign, all the joint account holders mi^t 
of Trade should seek help from the Stock Exchange concur. And if either or any one or more of the joint 
and other bodies to ensure that, in future, buyers of account holders are authorised to operate on the 
such shares should clearly realise their implications, account, one ofthem cannot give a power of attorney to 
Notice of general meetings should be given to holders an outside party to act on his behalf without the consent 
of voteless shares, and they should be entitled to receive of the others. 

a copy of any chairman’s statement sent out with the A garnishee order citing a sole judgment debtor will 
accounts. not attadi a joint account in which such debtor is a 

A minority of three thought that future issues of non- constituent, 
voting and restricted voting ordinary shares should be An authority for either to sign on a joint account 
banned, and that all shareholders, regardless of whether of two parties does not extend to other operations, 
they have voting rights or not, should be entitled to such as withdrawal of items left for safe custody, etc., 
attend and speak at all general meetings. nor will it make one party liable for an overdraft created 

The Report laid down a code of conduct for com- by the other party, 
pany directors, who should furnish full details of their On the death of one party to a joint account, the 
deals in the shares of their company. Directors should benefit of any credit balance passes to the survivor(s) 

be barred from option deals in their own shares and and the executors of the deceased party must look to 
could be made personally responsible in the Court if such surviyor(s) for any interest of the deceased in the 
they bought or sold shares on the strength of their balance. They cannot prevent the banker paying the 
inside knowledge. survivor(s) unless they get a Court Order. In practice a 

A completely new system of control for unit trusts banker would act w^ily in the case of a dispute. Where 
was proposed, allowing more discretion than formerly the joint account is of husband and wife, however, 
to the i^nagers. All companies should make their whether the wife can appropriate the balance on the 

accounts more informative. Turnover figures should be death of her husband is a question of intention on the 

given. The accounts should describe shareholdings in latter’s part. Where the account was opened for a 

other companies, the breakdown value of property matter of convenience, the balance belongs to the hus- 

assets, and rent and overdraft charges. Directors should band’s estate (Marshall v. Crutwell (1875), 20 L.R., Eq. 
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328); but where the account was opened to provide for 
the wife on the death of the husband, the balance 
belongs to the wife. (Foley v. Foley, [1911] 1 LR, 281,) 

These rights of husband and wife do not prevent the 
survivor from giving a good discharge to the banker 
whose mandate has been suitably worded. 

On the death of a joint account holder, his estate is 
not liable for any debit balance unless he was severally 
liable. (See Joint and Several LiABiLmr.) 

On notice of the death of one joint account holder, 
any cheques drawn by the deceased alone under author- 
ity should be returned. Cheques signed by the survi- 
vor(s) may safely be paid. 

The bankruptcy of a joint account holder severs the 
joint relationship; any mandate lapses and operations 
on the account must be jointly’ transacted by the trustee 
and the solvent party. Cheques drawn alone by the 
bankrupt must be returned; so likewise must cheques 
drawn by the solvent party under mandate, but care 
must be taken not to damage his credit and ^e answer 
should be “Joint Account holder ‘A’ in bankruptcy” or 
in similar terms. 

The mental incapacity of a party to a joint account 
cancels any mandate held, and the balance must be 
held to the order of the sane party and the Receiver. 
Failing such appointment, application should be made 
to the Court of Protection for directions. 

One party to a joint account may stop payment of a 
cheque drawn by another party to the account. 

The form of the mandate t^en on the opening of a 
joint account dijQfers; some banks use a comprehensive 
form covering all transactions on credit and debit 
accounts; other banks use a special form for debit 
accounts, stamped sixpence on account of the agreement 
for joint and several liability contained therein. 

The following matters are usually provided for in 
one form or the other. Clear instructions will be given 
as to whether both or either or all or some of the joint 
account holders may draw on the account. Mention 
will be made that the account is with benefit to survivor ; 
this is not a covenant (save in the case of husband and 
wife) but a reminder of the law on the subject. Where 
one party can sign alone, it will be arranged that any 
overdraft created by him is the responsibility also of the 
other party. Joint and several liability will also be 
arranged, for the reasons given under Joint and 
Several Liability. Power to negotiate advances and 
to lodge security therefor will be provided for and 
arrangements made as to the withdrawal of items lodged 
for safe custody or security not only during the lifetime 
of the pa^es but also on the death of one of them. 

The joint and several liability established by the man- 
date as described above is a liability for an advance only 
and does not extend to the bank’s liability to joint 
customers, none of whom are given several rights under 
the usual wording of the mandate. That this is so was 
manifested in Brewer v. Westminster Bank, [1P52] 2 All 
E,R. 650, where the plaintifF, Miss Brewer, was one of 
two executom of her father’s will, the other executor 
bOTg a solicitor’s managing clerk to whom the bank 


statement was sent, the bank account being a joint 
one in respect of which the usual form of mandate 
had been completed. The instructions on the mandate 
stated that both executors were to sign cheques drawn 
on the account. The plaintiff’s co-executor forged her 
name to a number of cheques which he drew on this 
account and by this means obtained for his own purpo- 
ses a substantial sum of money to which in equity the 
plaintiff and her sister were entitled as beneficiaries 
under their father’s will, and which the plaintiff claimed 
to recover in this action. The forgeries were very skil- 
fully done and no question arose of negligence on the 
bank’s part, but it was said for the plaintiff that the 
forged signature being a nullity the bank had no 
effective mandate to pay away the money, and therefore 
they had no right to debit the joint account with the 
sums so paid. 

The bank contended that since the account was joint. 
Miss Brewer could not bring the action by herself, but 
that her fellow-customer must bring the action jointly 
with her. The fraudulent solicitor’s clerk was joined as 
a co-defendant to the proceedings. The bank then 
maintained that the two could not jointly obtain a 
judgment that they were jointly entitled to a sum of 
money which one of them had already received, or to a 
declaration which would be based on the forgeries com- 
mitted by one of them. The principle was &at several 
persons cannot sue at law jointly unless each one is in a 
position to sue. This argument was accepted and judg- 
ment given for the bank. On appeal the case was with- 
drawn on the payment by the bank to Miss Brewer of a 
substantial sum and her costs. The banks were, how- 
ever, left with a reported decision in their favour. There 
was much criticism of the decision and considerable 
argument. There is undoubtedly a weight of legal 
opinion in support of the view that, while the moneys 
standing to the credit of the joint account were owed to 
the joint account holders jointly, the mandate covering 
the signature of cheques was a contract with each of the 
account-holders severally, whereby each was entitled 
to the protection afforded by the stipulation that all 
withdrawals from the account should be on the joint 
signatures of the two account-holders. On this view 
the bank broke their contract with Miss Brewer, who, 
had she been correctly advised, would have sued the 
bank for damages, which would be measured by the 
amount paid away by the bank. 

This Ime of reasoning was followed in a New South 
Wales decision of the Supreme Court of Victoria. In 
Ardern v. Bank of New South Wales (1956), Journal of 
the Institute of Bankers, VoL 78, p. 292, where the facts 
were veiy similar to those in Brewer* s case, and where 
substantially the same defences were again put forward 
by the bank, Martin, J., in his judgment said. “I 
consider that the view put forward by the plaintiff is 
the correct one— that the undertaking of the bank not to 
honour cheques unless they were signed by both 
partners was a condition which enured for the benefit of 
each partner.” 

JOINT AND SEVERAL LIABILITY. Bankers 
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make it a rule that joint obligants to them shall also be 
severally liable whether as debtors, guarantors, or 
makers of notes. 

With joint liability, a creditor can only bring one 
action and not several. If he sues one or some, but 
not all, of the joint debtors, and obtains judgment 
which is unsatisfied, his right of action against the 
remainder is barred. But with joint and several liability, 
a creditor has as many rights of action as there are 
debtors; he can sue them jointly or severally imtil he 
has recouped himself, and an imsatisfied judgment 
against one debtor will not be a bar to an action against 
the others. With joint liability, the death or bankruptcy 
of one debtor leaves the creditor with sole recourse 
against the survivor(s) or solvent parties, but with 
joint and several liability the estate of a deceased or 
bankrupt debtor can be held liable for the amount of 
the debt due at the time of his decease or failure, 
provided such amount is determined by breaking the 
account. 

“According to the Common Law, it is clear that on 
the death of one of the persons by whom a joint 
promise has been made, the liability devolves upon the 
survivors, and representatives of the deceased are 
under no liability.” (Halsbuiy’s Laws of England, Vol. 
VII, p. 357.) 

With joint liability no right of set-oiF obtains in 
respect of any credit balances on private accounts of the 
parties, but with joint and several liability, credit 
balances on any private account of the parties may be 
set off against the debt on the joint account. 

Partners are only jointly liable in England and 
Wales, but severally liable in Scotland. But in England 
and Wales recourse can be had to a deceased partner’s 
estate for the firm’s debts after all his private creditors 
have been satisfied; but if the joint and several liability 
has been established, the firm’s creditors are not post- 
poned to the deceased partner’s private creditors, but 
stand on equal footing. 

Where a note runs “I promise to pay” and is signed 
by more than one person, it is deemed to be their joint 
and several note. (Bills of Exchange Act, 1882, Section 
85 (2).) 

JOINT STOCK COMPANY. A company, or 
association of individuals, having a joint or common 
stock or capital. (See Companies.) 

JOINT TENAOTS. Prior to 1926, property could 
be conveyed to two or more persons as joint tenants, 
each person having an equal interest in the whole of the 
property, and when one died his interest passed to the 
surviving joint tenant or tenants; or it could be con- 
veyed to two or more persons as tenants in common, 
who had a unity of possession in the property, but 
each tenant had a separate and distinct share (the share 
being either equal or unequal). When one died, his 
share did not pass to the surviving tenant or tenants in 
common but could be disposed of by will. 

Trustees and personal representatives, such as 
executors, were always joint tenants. 

After 1925, tenancy in common cannot be created as 
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a legal estate. By the Law of Property Act, 1925, the 
interest of joint tenants and tenants in common is in 
shares in the proceeds of the sale of the property and 
not in shares in the property itself. The conveyance 
vests the property in the grantees as joint tenants upon 
trust for sale (with power to postpone the sale), and to 
divide the proceeds of the sale between the persons who, 
in equity, are interested in the property. The legal 
estate is thus vested in trustees for sale, and these 
trustees may also be the persons who are, in equity, 
entitled to the proceeds of sale. 

Where land is conveyed to more than four persons, 
the legal estate vests in the first four named in the 
conveyance as joint tenants upon trust for sale. 

In some cases the trustees for sale may not be the 
persons, or the only persons, who are entitled to the 
proceeds of a sale. 

If the trustees for sale are, in equity, joint tenants, 
on the death of one before a sale of the property, the 
representatives of the deceased joint tenant have no 
claim upon the proceeds of a subsequent sale. The legal 
estate passes to the survivors. 

But a sole surviving trustee cannot give a receipt for 
capital moneys unless a trust corporation; he must 
co-opt another trustee. 

If the trustees for sale are, in equity, tenants in 
common, on the death of one the legal estate passes to 
the surviving trustees for sale, who continue to hold in 
trust for sale and to divide the proceeds of a sale between 
themselves and the representatives of the deceased 
tenant in common. 

If the trustees are the same persons as the beneficiaries 
under the trust for sale, the trustees can mortgage as 
beneficial owners. If the trustees for sale are not the 
beneficiaries, or not all the beneficiaries under the 
trust, it will be necessaiy to ascertain who are the 
persons entitled to the proceeds of sale and get them 
all to join in the creation of a mortgage. In many cases 
where land has been conveyed since 1925 to joint 
owners, a provision has been inserted in the conveyance 
authorizing them to mortgage for any purpose. 

It is, however, advisable, before taking a mortgage 
from co-owners, to obtain the advice of a solicitor. 

A survivor of joint tenants who is solely and bene- 
ficially interested can deal with his legal estate as if it 
were not held on trust for sale. (law of Property 
(Amendment) Act, 1926.) 

JOINTURE. An estate in lands settled upon a 
woman, which she is to possess after the death of her 
husband. (See Settled Land.) 

JUDGES’ ORDERS. (See Charging Order, 
Garnishee Order .) 

JUDGME^T AITHECTING LAND. For the protec- 
tion of persons dealing with land, it is necessary that 
any judgments or orders should be duly registered in 
some convenient place, where an examination can be 
made of any documents which show how the land is 
affected by judgments or orders which have been pro- 
nounced, This protection is afforded by registration, 
inter alia, of writs and orders in the appropriate 
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register kept at the Land Charges Registry, Such 
registration constitutes actual notice to all persons and 
for all purposes connected with the land affected. The 
provisions of the Land Charges Act, 1925, are given in 
the article Land Charges. 

JUDGMENT CREDITOR. Where a creditor has 
obtained judgment against a debtor for the payment 
of a debt, he may enforce the judgment in various 
ways— 

1 . By writ of fieri facias (y.t;.), by which the sheriff can 

seize the debtor’s goods. 

2. By a charging order by which the sheriff can 

take possession of the debtor’s lands, 

3. By garnishee order iq,v,\ by which debts due to 

the debtor from a third person, e.g. a banker, 

can be attached, 

4. By a charging order {q,v.\ by which shares or 


tJUR 

stocks belonging to the debtor can be charged 
with the payment of the judgment debt. 

5. If the debt is £50 or more, by issuing a bankruptcy 

notice (see Act of Bankruptcy), non-compli- 
ance with the terms of which will constitute an 
act of bankruptcy and enable the judgment 
creditor to have the judgment debtor’s Sets 
administered in bankruptcy. 

6. By equitable execution by means of the appoint- 

ment of a receiver. 

7. By a writ of attachment-imprisonment. 
JURYMAN. In addition to being liable to serve as a 

common juryman, a banker may be called upon to act 
as a special juryman (applicable now only in the City 
of London in commercial causes). (Juries Act, 1890, 
Section 6.) Sixty years is the age at which liability to 
serve upon a jury shall cease. 
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KAFFIR CIRCUS. A Stock Exchange name for the he begins to keep house. A debtor “keeps house” when 
market for South African shares. he confines himself to the house and refuses to see a 

KAFFIRS. A Stock Exchange name for South creditor who caDs to see him for payment of the debt. 
African mining, land and investment company shares. Refusal to see a creditor who called at an unreasonable 
KANGAROOS. A Stock Exchange name for West hour would not be “keeping house” within the meaning 
Australian mining and land shares. of the Act. 

KEEPING HOUSE. The Bankruptcy Act, 1914, KITE-FLYING. Raising money by accommodation 
Section 1 (1) id), enacts that a debtor comnoits an act of bills. 

bankruptcy if, with intent to defeat or delay his creditors, KITES. A name given to accommodation bills iq,v.). 
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LAC, OR LAKH, A lac, or lakh, of rupees equals 
100,000 rupees. The figures are usually written as 
Rs.1,00,000, Rs. 24,00,000, to show the number of lacs, 
the lacs in those two examples being, of course, one and 
twenty-four. 100 lacs « 1 crore 

LACHES. Delays or neglect that, being sufficiently 
great, prevent a suitor from obtaining redress of 
grievances. 

LAND CERTIFICATE. A certificate issued under 
the seal of the Land Registry to the owner of a registered 
title; it takes the place of title deeds as prima facie 
evidence of ownership. It contains an exact copy of 
the Property and Proprietorship parts of the Land 
Register and also comprises a Charges section which 
can at any time be written up to date without fee to 
correspond with the Charges Register by forwarding 
the land certificate to the Registry. A copy of that 
portion of the General Map in which the land in ques- 
tion is included is also provided. Where the certificate 
becomes overloaded with entries, a new one will be 
issued free of the cancelled entries. 

In the case of an absolute title, no deeds or documents 
are necessary in addition to the land certificate; in the 
case of a good leasehold title the original lease should 
accompany the land certificate; and in the case of a 
possessory all title deeds and documents up to the date 
of first registration are required in addition to the land 
certificate. (See also Land Registration.) 

LAND CHARGES. The Land Charges Act, 1925, 
consolidated the various enactments relating to the 
registration of land charges and also provided for the 
registration of other charges and encumbrances pre- 
viously incapable of registration. 

This Act deals with unregistered land. Land with a 
re^stered title is dealt with in the Land Registration Act, 
1925. 

Re^stration of any instrument or matter under the 
provisions of this Act in any register kept at the Land 
Registry, or elsewhere, shall be deemed to constitute 
actual notice of such instrument or matter to all persons 
and for all purposes connected with the land affected, 
as from the date of registration. (Law of Property 
Act, 1925, Section 198, subsection 1.) This Section 
operates without prejudice to the provisions respecting 
the making of furffier advances by a mortgagee, and ap- 
plies only to instruments to be registered under the Land 
Charges Act, 1925 (subsection 2). (See Mortgage.) 

There are kept at the Land Registry registers of— - 

1. Pending actions. 

2. Annuities. 

3. Writs and orders affecting land. 

4. Deeds of arrangement affecting land. 

5. Land Chaises, 


Pending Actions 

By the Land Charges Act, 1925, a pending action, 
that is any action or proceeding pending in Court 
relating to land or any interest in or charge on land, and 
a petition in bankruptcy filed after the end of 1925, 
may be registered in the Register of pending actions. 
The registration of a pendiug action ceases to have 
effect at the end of five years, but may be renewed from 
time to time. (Section 2.) 

A pending action shall not bind a purchaser without 
express notice thereof unless it is registered. As respects 
a petition in bankruptcy, this protection applies only in 
favour of a purchaser of a legal estate in good faith 
for money, without notice of an available act of bank- 
ruptcy. (Section 3.) 

Annuities 

An annuity or rent charge created and registered 
under Acts prior to 1926 may be registered here, but 
not an annuity or rent charge devolving from a marriage 
settlement or wiU. The Register will be closed when 
existing entries on 13th January, 1926, are vacated. 
Annuities created before 1926 but unregistered are 
found in Class E of the Land Charges section. Annui- 
ties created after 1925 are registered in the Land Charges 
section, Class C (iii). 

Writs and Orders Affecting Land 

There may be registered (and re-registered every five 
years) — 

1. Any writ or order affecting land. 

2. Any order appointing a receiver or sequestrator of 

land. 

3. Any receiving order in bankruptcy made after 

1925, whether or not it is known to affect land. 

(Section 6.) 

An unregistered writ or order shall be void as against 
a purchaser of the land. As respects an unregistered 
receiving order in bankruptcy, the protection only 
applies in favour of a purchaser of a legal estate in gooa 
faith and for money, without notice of an available act 
of bankruptcy. (Section 7.) 

Deeds of Arrangement 

A deed of arrangement may be registered (and re- 
registered every five years). (Section 8.) 

If not registered it shall be void as against a purchaser 
of any land comprised therein. (Section 9.) 

Land Charges 

The following classes of charges on land may (and 
should) be registered as land charges in the Register. 

Class A, A rent, annuity, or principal money, being 
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a charge (otherwise than by deed) upon land, created 
pursuant to the application of some person under the 
provisions of various Acts. 

Class B. A charge on land (not being a local land 
charge) of any of the kinds in Class A created otherwise 
than pursuant to the application of any person. 

Class C. A mortgage, charge or obligation affecting 
land of any of the following kinds — 

(i) A puisne mortgage, that is a legal mortgage not 

being a mortgage protected by a deposit of 
documents relating to the legal estate affected, 
and (where the whole of the land is within the 
jurisdiction of a local deeds registry) not 
being registered in the local deeds register. 

In the case of a land charge, created by a 
company, registration under the Companies 
Act, 1948, is sufficient in place of registration 
under this Act. (Section 10 (5).) 

(ii) Any equitable charge acquired by a tenant for 

life or statutoiy owner under the Finance 
Act, 1894, or any other statute, by reason of 
the discharge by him of any death duties or 
other liabilities, and to which special priority 
is given by the statute (in the Act called *‘a 
limited owner’s charge”). 

(iii) Any other equitable charge, which is not secured 

by a deposit of documents, and does not 
arise under a trust for sale or a settlement and 
is not included in any other class of land 
charge (in the Act called “a general equitable 
charge”). This includes an annuity created 
after 1925. 

(iv) Any contract by an estate owner to convey or 

create a legal estate, including a contract 
conferring a valid option of purchase, a right of 
preemption or any other right (in the Act 
called “an estate contract”). 

Class D. A charge or obligation affecting land of the 
following kinds — 

(i) Any charge acquired by the Commissioners of 

Inland Revenue for death duties payable on 
any death which occurs after 1925. 

This provision applies only where the duty 
has become a charge on the land. (Section 10 
( 4 ).) 

(ii) A covenant or agreement (not being between a 

lessor and lessee) restrictive of the user of land 
(in the Act called “a restrictive covenant”). 

(iii) Any easement, right, or privilege over or affecting 

land, being merely an equitable interest (in 
the Act called “an equitable easement”). 
(Section 10.) 

Class E. An annuity created before 1926 but not 
hitherto registered. 

Yorkshire Registries 

The land charges departments in Yorkshire are 
concerned chiefly with the land charges in Classes A, B, 
C, and D. 

In the case of a general equitable charge, restrictive 
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covenant, equitable easement, estate contract affecting 
land within any of the three Ridings outside the City of 
York, and in the case of any other land charge (not 
being a local land charge) created by a document which 
shows on the face of it that the charge affects land in 
any of the Ridings, registration shall be effected in the 
prescribed manner in the appropriate local deeds 
regis^ in place of the Land Charges Registiy, London. 
(Section 10(6).) This is the subsection which was 
substituted by the Law of Property (Amendment) Act, 
1926, for the one in the Land Charges Act, 1925. 

Unregistered Lcmd Charges 

If the land charges in the above classes are not 
registered they shall be void, as follows — 

Class A, as against a purchaser (which includes a 
mortgagee or lessee) of the land. 

Classes B and C, when created after 1925, as against 
a purchaser (mortgagee or lessee) of the land. 

Class D, when created after 1925, and an estate 
contract (Class C, iv) only as against a purchaser 
of legal estate for money. (Section 13.) 

A purchaser (mortgagee or lessee) shall not be prejudi- 
cially affected by notice of any instrument or matter 
capable of registration under the Land Charges Act, 
1925, which is void by reason of non-registration. (Law 
of Property Act, 1925, Section 199.) 

Priority Notice 

Any person intending to make an application for the 
registration of any contemplated charge, in pursuance 
of the Land Charges Act, 1925, may give a priority 
notice in the prescribed manner at least fourteen 
days before the registration is to take effect. Where 
such a notice is given, it shall be entered in the register 
to which the intended application, when made, will 
relate, and if the application is presented within four- 
teen days thereafter and refers in the prescribed manner 
to the notice, the registration shall take effect as if the 
registration had been made at the time when the charge 
was created. (Law of Property (Amendment) Act, 1926, 
Section 4 (1), and S.R. & O., 1940, No. 1998.) 

Local Land Charges 

Any charge (called a local land charge) acquired by 
the council of any administrative county, metropolitan 
borough, or urban or rural district, or by the corpora- 
tion of any municipal borough or by other local author- 
ities, which takes effect by virtue of statute, shall be 
registered by the proper officer of the local authority 
in the register of the authority. Such registration shall 
take the place of registration in the Land Registry. 

This Section applies to local land charges affecting 
registered as well as unregistered land, (Section 15.) 

A Local Land Charges Register consists of four parts. 

Part I consists of general financial charges where a 
local authority has expended money on land for any 
purpose, and the work in question is not completed or 
the amount of the charge ascertainable. 

Part U comprises specific financial charges where 
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expenditure on completed work is ascertained and 
allocated. The charge contemplated by Part I or II is in 
respect of road and drainage charges. 

Part in relates to town-planning schemes containing 
prohibitions or restrictions on the use of buildings or 
land. 

Part IV relates to prohibitions and restrictions not 
arising under town-planning schemes. 

Searches and Official Searches 
Any person may search in any register kept in pur- 
suance of this Act on paying the prescribed fee. ^ 

Any person may, on payment of a fee, require the 
Registrar to make a search, and the Registrar shall 
make the search and issue a certificate setting forth the 
result of his search. (Section 17.) 

By the Law of Property (Amendment) Act, 1926, 
Section 4 (2), and the Land Charges Rules, 1940: 
“Where a purchaser has obtained an ofiicial certificate 
of the result of search, any entry which is made in the 
Register after the date of the certificate and before the 
completion of the purchase, and is not made pursuant 
to a priority notice entered on the Register before the 
certificate is issued, shall not, if the purchase is com- 
pleted before the expiration of the fourteenth day after 
the date of the certificate, afiect the purchaser.” “In 
reckoning the number of days under this Section, 
Sundays and other days when the registry is not open to 
the public shall be excluded.” (Subsection (3).) 

Registered Land 

With the exception of local land charges, the provi- 
sions of this Act requiring registration of charges shall 
not apply to registered land if and so far as they can be 
protected under the Land Registration Act, 1925. (Sec- 
tion 23.) (See under Land Registration,) 

Mortgages by Companies 

The provisions respecting the registration of mort- 
gages and charges under the Companies Act, 1948, 
are given in the article Registration OF Charges. See 
also under Mortgage for registrations and searches 
necessary when taking charges over land, 

LAND REGISTRATION. The Land Registration 
Act, 1925, repealed the whole of the Land Transfer 
Act, 1875, ^d most of the Land Transfer Act, 1897, 
Registration of titles to land is compulsoiy in the 
Administrative County of London (1899), the County 
Borough of Eastbourne (192Q, the County Borough of 
Hastings (1929), the Administrative County of Middle- 
sex (1937), the County Borough of Croydon (1939), the 
County of Surrey (1952), the County Borough of the 
City of Oxford (1954), the Borou^ of Oldham (1957), 
die County of Kent (1957-1961), the Borough of the 
City of Leicester (1957), the Borough of the City of 
Canterbury (1958), the Boroughs of Manchester and 
Salford (1961), the Borough of Huddersfield (1962), the 
Borough of Blackburn (1962), the Borough of Reading 
(1962), theBorou^ of Rochdale (1963) and the County 
of Berkshire (1963), Thfe does not mean that all land in 
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these areas must automatically be registered, but only 
whenever there is a disposition on sale or the grant of a 
lease of not less than forty years. 

The extension of compulsory registration is accom- 
plished by Order in Council — 

(u) following a petition of a county authority 

{b) by Order in Coxmcil without petition from a 
County Authority. By Section 120, Land 
Registration Act, this method could not 
operate until the expiration of ten years from 
1st January, 1926, and during the first available 
year (1936) only one Order was to be made. 
Accordingly, an Order in Council was made 
on 3rd July, 1936, whereby registration of 
title to land was to be compulsory on sale in 
the administrative County of Middlesex on 
and after 1st January, 1937. (For the position 
re unregistered land in this area, see Middlesex 
Registry of Deeds.) 

Any estate owner outside the compulsory areas can 
register his title voluntarily. Where land in the three 
Ridings of Yorkshire is so registered, it is exempt from 
the law relating to the Yorkshire registries of deeds. It 
is possible in a voluntary area to have a registered title 
removed from the register and for the land to revert to 
the unregistered system of conveyancing. 

The Land Register 

This consists of three parts: (1) The Property 
Register giving the title number, a short description 
of the property, and a reference to the General Map (2), 
the Proprietorship Register, giving the name, address, 
and description of the proprietor, the date of his regis- 
tration, and the consideration that passed, (3) the 
Charges Register, whereon are placed details of charges, 
leases, covenants, etc. The Land Register is private 
and can be inspected only by permission of the registered 
proprietor. (Section 112.) 

The Land Certificate when issued is a copy of the 
Land Register with the addition of a scale plan of the 
registered property. Certain items can be enrolled on 
the register after issue of the certificate, without produc- 
tion of the latter, but the certificate will always be 
written up to correspond with the Register without 
charge. 

From 1st January, 1926, legal estates shall be the 
only interests in land in respect of which a registered 
title can be given. (Section 2.) (See Legal Estates.) 

In a compulsory area, every conveyance on sale of 
freehold land and every grant of a term of years 
absolute, not being less than forty years, and every 
assignment on sale of leasehold land held for a term of 
years absolute having not less than forty years to run, 
must be registered. (Section 123.) Leases under 
twenty-one years to run cannot be registered; leases 
over twenty-one but under forty years may be registered. 
But where the freehold title, out of which the lease is 
granted, is registered, any lease with over twenty-one 
years to run must be registered, whether in a compulsory 
or voluntary area. 
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Tmt inter^ts are, as far as possible, kept off the 
Register (Section 74) but sometimes find a place in the 
Proprietorship section of the Register, e.g. where the 
registered proprietor is the tenant for life a restriction 
wiU be entered against a transfer on sale unless the 
consideration money is paid into Court or to the trustees 
of the settlement. Likewise, where the registered 
proprietors are joint tenants, a note will be made that 
no transfer on sale will be registered unless the consider- 
ation money is paid to at least two trustees or a trust 
corporation. 

Such matters as deeds of arrangement, receiving 
orders, and pending actions are protected by lodging a 
creditor’s notice, or inhibition, or a caution respectively. 
These, with restrictive covenants and annuities, are 
registered in the Charges section. 

Personal covenants are not entered on the Charges 
Register, but sometimes an office copy of the conveyance 
or grant of a lease wherein they are recited is stitched 
in the land certificate on first registration. Attention 
is drawn on the land certificate to the possible existence 
of easements and leases of less than twenty-one years, 
which can be ascertained by personal inquiry. 

There are four classes of title granted: absolute, 
good leasehold, possessoiy, and qualified. 

Absolute Title 

This is granted in respect of a freehold estate after 
examination of the applicant’s title by the Registrar 
and, in some cases, advertisement in the London Gazette 
and a local paper. 

The grant of an absolute title gives the owner a 
State-guaranteed title against all the world and there- 
after the land certificate is the one essential document of 
title, the former title deeds being redundant. 

Absolute title in respect of leasehold land is granted 
only on first registration where there is evidence of 
the freehold title from which the lease has been granted 
—usually where the freehold interest is already regis- 
tered with absolute title. 

i 

Good Leasehold Title \ 

Usually a leaseholder cannot produce evidence of i 
the freeholder’s title to grant the lease (he cannot 
demand it of the freeholder — Law of Property Act, 
Section 44 (2)) and hence a good leasehold title is granted 
on first registration. In such a case, the lease should 
accompany the land certificate. A good leasehold 
title may be converted into an absolute title after ten 
years on proof that the proprietor or successive pro- 
prietors have been in possession for that time. (I^nd 
Registration Act, 1925, Section 77 (4).) 

Possessory Title 

Where a possessory title is granted, no official 
examination is made other than to establish that the 
applicant has a prima facie right to the land and no 
guarantee of title is given up to the point of registration. 
From that date, however, the title is guaranteed, and 
dealings can be made only by registered instruments. 
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All the documents of title must accompany the land 
certificate, and the title up to the date of registration 
must be investigated in the ordinary way. Where 
land has been registered with a possessory title, if 
freehold for fifteen years and if leasehold for ten years, 
the Registrar may grant an absolute title in the case of 
freehold land and a good leasehold title in the case of 
leasehold land. 

The Registrar can refuse to register with possessoiy 
title and can grant an absolute or good leasehold title 
as the case may be, whether the applicant consents or 
not. (Land Registration Act, Section 4 (3) and 8 (4).) 

Possessoiy titles are consequently now quite excep- 
tional. 

Qualified Title 

This is practically unknown and was devised to meet 
cases where the title can be established only for a 
limited period. A title so registered is subject to any 
rights or interests arising before a specified date or that 
are specifically described in the Land Register. 

Mortgages of Registered Land 

The counterpart of a legal mortgage of unregistered 
land is, in the case of registered land, a registered 
charge. This gives the owner of the charge the equiva- 
lent of a lease of 3,000 years if a freehold is concerned 
and a sub-lease for the term of the lease less one day if 
leasehold. The chargee also gets all the powers and 
remedies of a legal mortgagee of unregistered land. A 
registered charge must be by deed, but may be in any 
form provided that the land is identified by reference 
to its title number, or in any other manner not requiring 
reference to other documents. The Land Registry 
supply a form of charge (Form 45), but bankers usually 
use a form of charge under seal incorporating the 
special features of a banker’s mortgage. (See Bankjer’s 
Mortgage.) The form of charge with a copy must be 
lodged at the Registry, together with the land certificate 
and the relative search certificate. The Registry keep 
the last two documents, together with the duplicate 
of the charge, and issue a charge certificate in which is 
stitched the original charge branded with the Land 
Registry stamp. The stamp duly on a registered charge 
is 2s. 6d. per cent on the highest amount to be advancSi 
or on any limit named on the charge. 

Before 1914 charge certificates were not issued, but 
the land certificate was returned to the chargee with an 
office copy of the charge indorsed with a certificate of 
registration. Before 1926 the land certificate was not 
impounded by the Registry, and before 1936 the prac- 
tice was to retain the original charge and stitch the 
office copy thereof in the charge certmcate. 

Before taking a registered charge, an official certifi- 
cate of search should be obtained on Form 94 with the 
written authority of the registered proprietor— such 
certificate will be supplied free. Personal searches cost 
a shilling and are discouraged by the Registrar. An 
official search is to be preferred because any errors there- 
in are the liability of ffie Registry and, if the application 
to register the charge is lodged with the search certificate 
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within fourteen days of the date of the latter, no adverse 
entries in the interim will affect the charge, with the 
exception of a mortgage caution or a priority notice (see 
below). In cases of urgency a search may be requisi- 
tioned by telegram or telephone (Rule 293), but the 
reply will be limited to a statement that there is no sub- 
sisting entry or otherwise. 

A priority notice may be given by an intending 
chargee on Form 18 accompanied by the land certifi- 
cate. Provided the charge is delivered for registration 
within fourteen days of the giving of the notice, it will 
have priority over any application or instrument 
delivered in the meantime. 

The priority of a registered charge is regulated by the 
date of its registration and not by the date of its creation. 

Where, as in the case of a registered charge given to a 
bank, the charge is drawn to secure further advances, 
the Registrar must advise the chargee before making any 
entry in the Register— such as a second charge— that 
would adversely affect the priority of any further advan- 
ces by the first chargee. (Section 30.) 

Where the security is vacated. Form 53 (Discharge of 
Registered Charge) together with the Charge Certificate 
is forwarded to &e Registry. Provided that the form of 
discharge does not have any sort of reconveyance 
added to it, a twopenny receipt stamp will suffice; 
otherwise stamp duty at the rate of sixpence per cent 
on the highest amount advanced will be required. The 
form of discharge mU require sealing by the bank. 

There is an alternative form of effecting a legal mort- 
gage of registered land provided by Section 106— 
by the execution of an ordinary legal mortgage and 
registering a special form of caution known as a mort- 
gage caution at the Land Registry. This must be 
accompanied by the land certificate, the mortgage 
deed, and a certified copy thereof. The caution is 
entered on the Register and the original mortgage 
returned to the chargee. This method, however, is 
practically unknown. 

Second Charge of Registered Land 

This is done by lodging the charge in duplicate at 
the registry and getting a certificate of second charge 
stitched therein. Alternatively, the second charge may 
not be registered, but a caution lodged at the Registry. 

Sub-charges 

A sub-mortgage of registered land is obtained by 
lodging the charge certificate at the Registry with the 
sub-charge in duplicate and getting in exchange a 
certificate of sub-charge. Alternatively, an equitable 
sub-charge can be obtained by giving notice of deposit 
of the charge certificate to the Registry and getting the 
Registrar’s acknowledgment thereof. In such a case, it 
is usual to take a sub-charge under seal, although it is 
not registered. 


Equitable Mortgages of Registered Land 
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equivalent to a Hen created in the case of unregistered 
land by the deposit of documents of title (i.e. an equit- 
able mortgage). Such a charge can be protected by 
lodging a special form of caution at the Land Registry 
called “Notice of Deposit of Land Certificate” (Form 
85a). This should be signed on behalf of the bank by 
the manager or his deputy. It is sent with a dupHcate 
which is returned to the cautioner as an acknowledg- 
ment. On receipt of the Notice of Deposit, no dealings 
may take place in the land without prior warning to the 
party lodging the Notice. 

Where a banker is content to take an equitable charge 
over registered land by such means he may also require 
a memorandum of deposit to be executed by his custo- 
mer, or, more usually, the latter will complete a charge 
under seal which is capable of registration at a later 
date. 

The certificate will be forwarded to be written up to 
date or searches made. 

Where a title is being registered for the first time, or 
where a title is in course of transfer, and consequently 
the land certificate is not immediately available for 
deposit. Notice of Intended Deposit can be lodged at 
the Registry on Form 85c, signed by the prospective 
registered proprietor. When the land certificate is 
eventually deposited with the lender, there is no need 
to lodge an additional Notice of Deposit. 

Where the land certificate is released on repayment of 
the advance, the Notice of Deposit should be withdrawn. 
The duplicate Notice of Deposit, which the Registry 
returns to the bank as an acknowledgment, contains on 
the reverse side a form of withdrawal for this purpose; 
it should be signed by the manager or his deputy. Any 
unregistered form of charge which has been held does 
not need a formal discharge, but may be cancelled. 

No searches of, or registrations on, the Land Charges 
Register are necessary in the case of registered land; in 
the case of limited companies, however, searches should 
be made at Companies House and registration of the 
charge made there in addition to the Land Register. 

LANDS IMPROVEMENT COMPANY* A state- 
sponsored institution formed under the Improvement of 
Lands Acts, 1864 and 1899, to make loans not exceeding 
forty years to farmers for such improvements to land as 
drainage and irrigation, water supply, fencing, roads, 
silo construction and pennanent sheep dips. AppHca- 
tion must be made to the corporation, in the first 
instance, after which the Ministry of Agriculture 
arranges for a survey of the land. If the loan is granted 
it is secured by a rent charge over the property, covering 
the amount of the annual charge for interest and capital 
repayment over the period of years agreed upon. Siimlar 
loans are granted by the Agricultural Mortgage Corpora- 
tion Ltd. {q.v,), 

LAPSED POLICY. A poHcy of insurance which 
has become useless through non-payment of the 
premium. (See Lite Policy.) 

LARCENY. Theft. For the purposes of the Larceny 
Act, 1916. “A person steals who, without the consent 
of the owner, fraudulently and without a claim of right 
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made in good faith, takes and carries away anything Switzerland. Greece joined it in 1875. These States 
capable of being stolen with intent, at the time of such were pledged by the terms of their agreement to accept 

taking, permanently to deprive the owner thereof; without distinction, and to use as interchangeable. 

Provided that a person may be guilty of stealing any gold pieces conforming to certain conditions, and five 
such thing notwithstanding that he has lawful posses- franc silver pieces of an agreed type and bearing the 
sion thereof, if, being a bailee or part owner thereof, imprint of the high contracting parties. The unit of 

he fraudulently converts the same to his own use or the value was the same in each country, though called by 

use of any person other than the owner.” (Section 1 different names: in France, Switzerland, and Belgium 

(1),) the franc, in Italy the lira, and in Greece the drachma. 

Every person who, being employed in the capacity of Austria, Finland, Romania, Spain, and other countries 
a clerk or servant, steals any money or valuable security adopted the system but without joining the Union. The 
belonging to, or in the possession of his employer, or Union is now non-existent. 

fraudmently embezzles any money or valuable security LAW MERCHANT. {Lex mercatoria.) The law 
received into his possession for his employer, shall be merchant “is neither more nor less than the usages of 
guilty of felony and on conviction thereof liable to merchants and traders in the different departments of 

imprisonment for any term not exceeding 14 years, trade, ratified by the decisions of courts of law, which, 

(Section 17.) upon such usages being proved before them, have 

Every person who, being a director, member, or adopted them as settled law ...” {Goodwin v. 
officer of any body co^orate or public company, Robarts (1875), L.R.10 Exch. 337.) 
fraudulently applies for his own use, or for any purposes The rules of common law, including the law merchant, 

other than the purposes of such body or company, any save in so far as they are inconsistent with the express 

of the property of such body of company; and eveiy provisions of the Bills of Exchange Act, 1882, apply to 

person who, being entrusted with any property in order bills of exchange, promissory notes, and cheques 

that he may retain it in safe custody or apply it for any (Section 97 (2), of that Act). (See Statute Law.) 

purpose, fraudulently converts it to his own use or the LAW OF PROPERTY, The Law of Property Act, 
use of any other person; shall be guilty of a misde- 1922, made radical changes in the law relating to the 

meanour and on conviction liable to imprisonment for transfer of land. The Act, and the Amendment Act, 

any term not exceeding seven years. (Section 20.) This 1924, were almost entirely repealed, and in their place 

paragraph does not apply to any trustee under any seven Acts were passed which consolidated or codified 

express trust created by a deed or will or any mortgagee the law and made further changes. The Acts are — 

of any property, in respect of any act done in relation to Law of Property Act, 1925 ; 

the property comprised in the trust or mortgage. (See Settled Laud Act, 1925; 

Falsification of Accounts.) Land Charges Act, 1925; 

Stealing imports a cariying away or asportation. In Land Registration Act, 1925; 

Retina v. Davenport^ [1954] 1 All E.R. 602, a company Trustee Act, 1925; 

secretary receiv^ cheques signed by directors in order Administration of Estates Act, 1925; 

to complete them and pay them over to the company’s Universities and College Estates Act, 1925. These 

creditors. Instead, he paid his own creditors by making Acts came into force on 1st January, 1926, and extend 

the cheques payable to their bankers and handing only to England and Wales. 

them over to the creditors in question. Lord Goddard, The object of this legislation was to assimilate the 

C.J., in his judgment said: “It was thought that, be- law of real and personal property, and to improve and 

cause the master’s account became debited, that was simplify the law and practice. 

enough to make a theft, but, although we talk about Tbie following changes, amongst others, are effected 

people having money in a bank, the only person who by the Law of Property Act— 

has money in a bank is the banker. If I pay money into 1 . Legal estates in land are reduced to two — 

my bank, either by paying cash or a cheque, that money {a) An estate in fee simple absolute in possession ; 

at once becomes the money of the banker. ... {b) A term of years absolute. 

When the banker is paying out, whether in cash over the 2. Settlements and trusts are kept off the title, 

counter or whether by crediting the bank account of 3. In settlements of land two deeds are r^uired — 

somebody else, he is paying out his own money, not {a) A vesting deed, giving the tenant for life the legal 

my money, but he is debiting me in my account with estate, 

him. ... If the appellant had been charged with {b) A trust deed, declaring the trusts, 

the fraudulent conversion of these cheques, there could 4. Descent to heir, curtety, and dower are abolished, 

have been no answer at all, but he was charged with 5. Copyhold and custonoary tenures are abolished, 

larceny, and it is quite obvious that he could not be 6. Tenancy in common as a legal estate is abolished, 

convicted of larceny because he did not steal the 7. In a mortgage of freeholds &e mortgagee takes by 
company’s money. He caused their account to be demise a legal term of years and the mortgagor retains 
debited, but that is not the stealing of money.” the legal fee simple. 

LATIN MONETARY UNION. The Union was 8. Many charges on, or obligations affecting, land 
formed in 1865 by France, Italy, Belgium, and are to be registered. 
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The provisions of the Acts, so far as they are of 
interest to bankers, are entered in the appropriate 
articles. Reference may be made, for the principal of 
those provisions, to the following articles — 

Abstract of Title. 

Conveyance. 

Copyhold. 

Intestacy. 

Land Charges. 

Land Registration. 

Legal Estates. 

Mortgage. 

Personal Representatives. 

Settled Land. 

Tenants in Common. 

Trustee. 

Trustee Investments. 

Yorkshire Registry of Deeds. 

LAW REFORM (ENFORCEMENT OF CON- 
TRACTS) ACT, 1954. Section 4 of the Statute of 
Frauds Act, 1677, originally covered five types of con- 
tract which were unenforceable unless they, or some 
note or memorandum thereof, were in writing and 
signed by the party against whom it was sought to 
enforce tixem. The Law of Property Act, 1925, had 
already amended Section 4 by eliminating the words 
*‘or upon any contract for the sale of lands, etc.,” and 
substituting for it the present Section 40; and in recent 
years two Law Reform Committees have considered 
Section 4, the first recommending that the section be 
repealed ^together, the second recommending that the 
“special promise to answer for the debt, default or 
miscarriage of another person,” be saved. This latter 
recommendation has now received statutory approval 
in the 1954 Act which by Section 1 repeals in Section 4 
of the Statute of Frauds Act the words “whereby to 
charge any executor or administrator upon any special 
promise to answer damages out of his own estate,” and 
the words “or to charge any person upon any agreement 
made upon consideration of marriage” and the words 
“or upon any agreement that is not to be performed 
withm the space of one year from the making thereof” in 
relation to any pronaise or agreement, whether made 
before or after me commencement of the Act. Apart 
from the contracts relating to land, therefore, it is only 
the agreement in r^ect of a guarantee which now 
has to be evidenced in writing if it is to be enforceable. 

Section 2 repealed Section 4 of the Sale of Goods Act, 
1S93, which rendered unenforceable by action any 
contract for the sale of goods for £10 or upwards, 
unless the buyer should accept part of the goods and 
a<Aua]ly receive them or gtye somethmg in earnest to 
bind the contract or in part payment, or unless some 
note or m^norandum in writing be made and signed 
by the party to be charged. The I^w Reform Committee 
spi^ no reason why the requirement as to writing and to 
signature should apply omy to such contracts. 

LAW REFORM (MARRIED WOMEN AND 
TCmmASORS^ ACT, tm. This Act enlarges a 
marrkid woman’s power to deal with property and to 
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enter into contracts whilst extending her legal liability. 
By Section 1 a married woman can hold and dispose of 
property, be capable of rendering herself and being 
rendered liable on any tort, contract, debt, or obligation, 
can sue and be sued, and shall be subject to the law of 
bankruptcty, in all respects as if she were a feme-sole. 
Section 2 abolished restraint on anticipation, but any 
restraint on anticipation existing before 1st January, 
1936, or imposed in any instrument executed before that 
date, was to continue to be or would become effective. 
But this was qualified by Section 2 (3), which provided 
that the will of any testator who dies after 31st Decem- 
ber, 1945, shall be deemed to have been executed after 
1st January, 1936, notwithstanding that it was executed 
before that date. This put a time limit on the possibility 
of any testamentary restraint on anticipation not yet in 
force. 

But the Married Women (Restraint on Anticipation) 
Act, 1949, has now abolished all such restraints. A 
creditor can now get judgment against a married 
woman personally, and against her property notwith- 
standing it was subject to a restraint on anticipation 
imposed before 1936. Bankruptcy proceedings are now 
available whether a married woman is in trade or 
business or not. (See Married Woman.) 

LEASE AND RELEASE. Prior to the year 1841 
the usual method of conveyance of a freehold estate 
was by a lease and release. On one day a lease was 
granted for one year to the person to whom the land 
was to be transferred, and on the following day a 
release was granted to him. In olden times a transfer 
of land was effected by means of actual delivery, “lively 
of seisin” (q,v,) (i.e, delivery of possession), a method of 
transfer called “feoffment” iq,v.), A conveyance by 
lease and release had the same effect. By the lease the 
lessee was placed in actual possession of the land, and 
the next day the grantor released the freehold or rever- 
sion to the lessee, thus making him the owner. From 
1841 to 1845 a “release” alone was sufficient to answer 
the purpose, in accordance with 4 & 5 Viet. c. 21, “An 
Act for rendering a release as effectual for the convey- 
ance of freehold estates as a lease and release by the same 
parties.” In 1845 it was enacted that the conveyance of 
freeholds shall be deemed to lie in grant as weU as in 
livery. Since that date freehold land has therefore been 
transferred by a deed of grant called a conveyance. (See 
Conveyance, Freehold.) 

LEASEHOLD. (Saxon leasum, to enter lawfully.) 
Where the owner of freehold land grants it to a person 
for a term of years it is called a lease and the land is 
then leasehold. The person leasing it is the lessor (who 
is possessed of the reversion), and the party in whose 
favour the lease is given is the lessee. When a lease is 
granted for more than three years the land is “demised” 
by deed to the lessee. When the lessee transfers his 
term to some one else he “assigns” the lease. The 
consideration in a lease may be the payment of so much 
per annum, or a lump sum, called the premium, in 
addition to the annual payment together with cove- 
nants. When a lessee grants to another person a part 
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only of his interest under a lease, it is termed a sub- 
lease, or under-lease. 

The interest of a lessee may be a tenancy at will or 
for years, and is personal property. The subject- 
matter of a lease must be real estate or a chattel real. 

In Camberwell and South London Building Society v. 
Holloway (1879), 13 Ch.D. 754, Jessel, M.R., said: 
*‘The word ‘lease’ in law is a well-known legal term of 
well-defined import. No lawyer has ever suggested that 
the title of the lessor makes any difference in the 
description of the instrument, whether the lease is 
granted by a freeholder, or by a copyholder, with the 
licence of the lord, or by a man who himself is a lease- 
holder. It being well granted for a term of years it is 
called a lease. It is quite true that where the grantor 
of the lease holds for a term, the second instrument is 
called either an under-lease or a derivative lease, but it is 
still a lease.” 

In taking the deeds of leasehold properly as security, 
it should be remembered that failure to fulfil the cove- 
nants contained in the lease may result in the forfeiture 
of the lease, and re-entry of the lessor. If the last 
receipt for the landlord’s rent is produced, it is a waiver 
of any breach of covenant of which the landlord was 
aware before giving the receipt, but it is not a waiver 
with regard to any breach of which he was ignorant 

By the Law of Property Act, 1925— 

A right of re-entry or forfeiture under any stipulation 
in a lease for a breach of any covenant in the lease shall 
not be enforceable unless the lessor serves on the lessee 
a notice: 

(a) specifying the breach complained of, and 

(b) if the breach is capable of remedy, requiring the 
lessee to remedy it, and 

(c) in any case, requiring the lessee to make compen- 
sation for the breach, 

and the lessee fails to remedy the breach or to make 
reasonable compensation in money to the lessor. 
(Section 146.) This section does not apply to a condi- 
tion for forfeiture on the bankruptcy of the lessee. 

Under a contract to grant a term of years to be derived 
out of a freehold estate, the intended lessee shall not be 
entitled to call for the title to the freehold; and on con- 
tract to grant a lease for a term of years to be derived 
out of a leasehold interest with a leasehold reversion, 
the intended lessee shall not have the right to call for the 
title to that reversion. These Sections, however, apply 
only where a contrary intention is not expressed in the 
contract. (Section 44.) 

Where a lease is made under a power contained in a 
settlement, will, Act of Parliament, or other instrument, 
any preliminary contract for or relating to the lease shall 
not, for the purpose of the deduction of title to an 
intended assign, form part of the title, or evidence of 
the title, to the lease. (Section 44.) 

Where land sold is held by lease (not including under- 
lease), the purchaser shall assume, unless the contrary 
appears, that the lease was duly granted; and, on pro- 
duction of the receipt for the last payment due for rent 
under the lease before the date of actual completion of 


the purchase, he shall assume, unless the contrary 
appears, that all the covenants and provisions of the 
lease have been duly performed and observed up to the 
date of the actual completion of purchase. (Section 45.) 

Where land sold is held by under-lease, the purchaser 
shall assume, unless the contrary appears, that the 
xmder-lease and every superior lease were duly granted, 
and on production of the last receipt for rent he shall 
assume that all covenants and provisions of the under- 
lease and of every superior lease, as well as all rent due, 
have been duly performed and paid up to date. (Sec- 
tion 45.) 

A mortgage of leasehold property, after 1925, is to be 
effected by a sub-demise for a term of years absolute, 
less by one day at least than the term vested in the 
mortgagor, subject to a provision for cesser on redemp- 
tion. (&e under Mortgage.) The mortgagor retains a 
legal term of years absolute, and the mortgagee takes a 
legal term of years, so that they both have legal estates. 
(See Legal Estates.) 

A mortgage may also be effected by deed expressed 
to be a charge by way of legal mortgage. (See Mort- 
gage.) 

Since 1925 a mortgage of leaseholds cannot be made 
by assignment. 

Where any part of the property of a bankrupt 
consists of land of any tenure burdened with onerous 
covenants, the trustee may, with leave of the Court, 
disclaim the property. Where a trustee disclaims lease- 
hold property the Court shall not make a vesting order 
in favour of any person claiming under the bankrupt, 
whether as under-lessee or as mortgagee by demise, 
except upon the terms of making that person subject to 
the same liabilities and obligations as the bankrupt 
was subject to under the lease in respect of the property 
at the date when the bankruptcy petition was filed, and 
any mortgagee or under-lessee declining to accept a 
vesting order upon such terms shall be excluded from all 
interest in and security upon tlie property. (Section 54, 
Bankruptcy Act, 1914.) 

A lessor cannot compel an equitable mortagee by 
deposit of a lease to take a legal assignment, but if the 
mortgagee enters into possession of the property he is 
liable on the covenants of the lease. 

If there is a covenant in the lease that the lessees 
cannot sub-demise without the consent of the lessor, 
the licence of the lessor should accompany the deeds 
where there is a mortgage by sub-demise, but if the deeds 
are held merely with a memorandum of deposit, the 
licence is not required. The lease should be perused to 
see whether the lessor’s consent is required for a mort- 
gage of the property, or whether he requires notice of a 
mortgage. (See Licence to Assign.) 

Upon the death of an owner of leasehold property, 
the estate becomes vested in the personal representa- 
tives (executors or administrators) of the deceased. 
When, therefore, the deeds of leasehold properly are 
lodged by a borrower who has obtained the property, 
after the death of the previous owner, the assent in 
writing of the personal representatives should be 
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deposited along with the title deeds. The assent 
operates to vest the legal estate in the person named 
therein. (See Personal Representatives.) 

Where the deeds of leasehold property are deposited 
as security, they should as a rule be accompanied by 
the original lease, but it may occur that the original 
lease included two properties, and is not along with 
the deeds given as security. There should, however, be 
an attested copy of the lease, or it should be abstracted, 
and an acknowledgment given for its production. 
Subject to any stipulation to the contrary in the contract 
for the sale of land, thirty years shall be the period of 
commencement of title which a purchaser may require. 

Where a sub-lease is deposited as security, it should be 
accompanied by an attested copy of the original lease. 

If parts of a leasehold properly have been sub-leased, 
the counterparts of the sub-leases should accompany a 
deposit of the lease or assignment thereof. 

As to the general form of a building lease, see Build- 
ing Lease. 

In Scotland, an assignment of a lease for thirty-one 
years and longer, when recorded in the Register of 
Sasines, forms a legal security; but, when the term is 
for a less period, it is necessary that the assignee enter 
into possession, otherwise the assignment does not hold 
good as against creditors. (See Title Deeds.) 

LEEMAN’S ACT. (Sale and Purchase of Bank 
Shares Act, 1 867, 30 Viet. c. 29.) The name of an Act of 
Parliament (passed with the intention of preventing 
speculation in bank shares) by which it is provided that 
aU contracts for sale or purchase of bank shares or 
stock except shares or stock of the Bank of England or 
Bank of Ireland must set forth the numbers of the 
shares or stock, or, if there are no distinguishing num- 
bers, the name of the registered proprietor. Section 1 is 
as follows — 

“All contracts, agreements, and tokens of sale and 
purchase which shall be made or entered into for the 
sale or transfer, or purporting to be for the sale or 
tonsfer, of any share or shares, or of any stock or other 
interest, in any joint stock banking company in the 
United Kingdom of Great Britain and Ireland constitu- 
ted under or regulated by the provisions of any Act of 
Parliament, Royal Charter, or letters patent, issuing 
shares or stock transferable by any deed or written 
instrument, shall be null and void to all intents and 
purposes whatsoever, unless such contract, agreement, 
or other token shall set forth and designate in writing 
such shares, stock, or interest by the respective 
numbers by which the same are distinguished at the 
making of such contract, agreement, or token on the 
renter or books of such banking company as afore- 
said, or where there is no such register of shares or stock 
by distinguishing numbers, then unless such contract, 
agreement, or other token shall set forth the person or 
persons in whose name or names such shares, stock, or 
mterest shall at the time of making such contract stand 
as the regfetered proprietor thereof in the books of 
such banking conqjany; and every person, whether 
principal, broker, or agent, who shall wilfully insert in 


any such contract, agreement, or other token any false 
entry of such numbers, or any name or names other 
than that of the person or persons in whose names such 
shares, stock, or interest shall stand as aforesaid, shall 
be guilty of a misdemeanour, and be punished accord- 
ingly, and, if in Scotland, shall be guilty of an offence 
punishable by fine or imprisonment.” 

This Act is still in force, but its provisions are dis- 
regarded on the London Stock Exchange, as it is not 
the practice to specify the numbers of bank shares on 
the contract note. Where a person, in ignorance of that 
practice, instructed his brokers to purchase for him 
certain shares in a joint stock bank, and, before the 
settling day, repudiated the contract, it was held {Perry 
v. Barnett (1885), 15 Q.B.D. 388) that the contract, 
which was made contrary to this Act, was not binding 
upon him. But where a person pureWes bank shares 
and is aware of the practice of the Stock Exchange he 
cannot repudiate the contract. 

Sections 2 and 3 of the Act are as follow — 

“2. Joint stock banking companies shall be bound to 
show their list of shareholders to any registered share- 
holder during business hours, from ten of the clock to 
four of the clock. 

“3. This Act shall not extend to shares or stock in 
the Bank of England or the Bank of Ireland.” 

LEGACY DUTY. The duty which was payable 
upon bequests of personalty (not including leaseholds) 
by a testator who is domiciled in the United Kingdom 
at the time of his death, or in respect of personal proper- 
ty received, in the case of intestacy, by the next of kin. 

Legacy Duty was abolished by the Finance Act, 
1949. (See Estate Duty.) 

LEGAL ESTATES. From 1st January, 1926, there 
are only two legal estates in land, fee simple (Freehold) 
and a term of years absolute (Leasehold). Interests or 
charges in or on land, such as easements, rentcharges, 
etc., are also called “legal estates.” All other charges 
are equitable interests. This is enacted in the Law of 
Property Act, 1925, as follows — 

Section I. “(1) The only estates in land which are 
capable of subsisting or of being conveyed or 
created at law are — 

“(a) An estate in fee simple absolute in 
possession; 

“(6) A term of years absolute. 

“(2) The only interests or charges in or over land 
which are capable of subsisting or of being 
conveyed or created at law are — 

“(u) An easement, right, or privilege in or 
over land for an interest equivalent to 
an estate in fee simple absolute in 
possession or a term of years absolute; 
“(£>) A rentcharge in possession issuing out of 
or charged on land being either perpetual 
or for a term of years absolute. 

“(c) A charge by way of legal mortgage; 
^\d) Land tax, tithe rentcharge, and any 
other similar charge on land which is 
not created by an instrument; 
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“(e) Rights of entry exercisable over or in 
respect of a legal term of years absolute, 
or annexed, for any purpose, to a legal 
rentcharge. 

“(3) All other estates, interests, and charges in or 
over land take effect as equitable interests.” 

Death Duties 

A purchaser of a legal estate shall take it free from 
any claim for death duties (estate duty), unless the 
charge for such duties is registered as a land charge. 
(Section 17 (1).) This does not apply to registered land. 
(See Land Charges.) 

Tenancy in Common 

Tenancy in common as a legal estate was abolished 
on January 1, 1926. (See provisions of the Act under 
Tenancy in Common.) 

Joint Tenancy, (See Joint Tenants) 

A legal estate may subsist concurrently with or sub- 
ject to any other legal estate in the same land. (Section 
1 (5).) For example, a mortgagor of freeholds retains 
the legal fee simple and the mortgagee also has a legal 
estate, as he takes by demise a term of years absolute. 
They are both called “estate owners.” In a mortgage 
of leaseholds, the mortgagor retains a term of years 
absolute and the mortgagee takes by sub-demise a 
legal term of years absolute. (See Mortgage.) (See 
Settled Land.) 

LEGAL MORTGAGE. This is accomplished in the 
case of a freehold by the demise of a term of years 
absolute, subject to cesser on redemption, or by a charge 
by deed expressed to be by way of legal mortgage. 
(Section 85, Law of Property Act, 1925). A legal mort- 
gage of a leasehold is made by the grant of a sub-lease 
less by at least one day than die unexpired term of the 
borrower, subject to cesser on redemption, or by a 
charge by way of legal mortgage. Before 1926 a legal 
mortgage of a freehold was made by the conveyance of 
the fee simple to the mortgagee, the mortgagor being left 
with the equity of redemption. Thus only one legal 
mortgage could be subsisting at one time and second 
and subsequent mortgages were equitable only, for the 
fee simple was in the hands of the first mortgagee. By 
the Law of Property Act, 1925, it is possible for there 
to be any number of legal mortgages subsisting at the 
same time on the same property, for the fee simple 
remains in the mortgagor who grants legal estates in the 
shape of terms of years to successive mortgagees. Thus, 
a first mortgagee may get a lease of 3,000 years, and a 
second mortgagee a lease of 3,000 years and one day, 
and so on. (See Equity of Redemption, Mortgage.) 

LEGAL TENDER, A legal tender is a tender of 
money of such description that the person to whom it is 
tendered will put himself in the wrong if he refuses to 
accept it. 

A legal tender requires that the exact sum of the debt 
must be tendered, without necessitating any change. 

Coins. The Coinage Act, 1870 (33 Viet. c. 10), 
Section 4, enacts “a tender of payment of money, if 


made in coins which have been issued by the Mint in 
accordance with the provisions of this Act, and have not 
been called in by any proclamation made in pursuance 
of this Act, and have not become diminished in weight, 
by wear or otherwise, so as to be of less weight than the 
current weight, that is to say, than the weight (if any) 
specified as the least current weight in the fibrst schedule 
to this Act, or less than such weight as may be declared 
by any proclamation made in pursuance of this Act, 
shall be a legal tender. 

“In the case of gold coins for a payment of any 
amount: 

“In the case of silver coins for a payment of an 
amount not exceeding forty shillings, but for no 
greater amount: (now cupro-nickel). 

“In the case of bronze coins for a payment of an 
amount not exceeding one shilling, but for no 
greater amount. 

“Nothing in this Act shall prevent any paper currency, 
which imder any Act or otherwise is a legal tender, from 
being a legal tender.” 

By Section 5: “No piece of gold, silver, copper or 
bronze, or of any metal or mixed metal, of any value, 
shall be made or issued, except by the Mint as a coin 
or a token of money, or as purporting that the holder 
thereof is entitled to demand any value denoted there- 
on.” 

By an Order in Council dated 18th March, 1937, a 
new type of threepenny piece was made legal tender for 
sums not exceeding two shillings. This coin, duodecag- 
onal in shape, weighs 105 grains, and is an admixture of 
copper, nickel, and zinc. 

The Coinage Act, 1946, substituted cupro-nickel for 
silver coinage, containing three-quarter parts nickel 
and one-quarter part copper. 

By 24 and 25 Viet. c. 99, Section 17, no tender of 
payment in money made in gold, silver, or copper coin, 
defaced by being stamped with any name or words 
thereon, whether such coin shall or shall not be thereby 
diminished or lightened, shall be allowed to be a legal 
tender. 

The gold coinage made at the Mints of Sydney, 
Melbourne, and Perth (Western Australia) was declared 
legal tender in the United Kingdom by Royal Proclama- 
tion in the years 1866, 1869, and 1897 respectively. 

Pre-Victorian sovereigns and half-sovereigns are not 
now legal tender. They were called in by the Coinage 
Act of 1889. 

Silver coins dated before 1816 and copper coins 
before 1861, are not legal tender. 

A creditor is not obliged to give change when notes 
are offered to a greater value Sian the amount of the 
debt. 

Notes. By 3 & 4 Will. TV, c. 98, 1833, Section 6 : “A 
tender of a note or notes of the Bank of England, 
expressed to be payable to bearer on demand shall be 
legal tender for the payment of any amount^ so long as 
the Bank of England shall continue to pay on denaand 
their said notes in legal coin; provided always, that no 
such note or notes shall be deemed a legal tender of 
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payment by the governor and compan}^ of the Bank of 
England, or any branch bank of the said governor and 
company; but the said governor and company are not 
to become liable or be required to pay and satisfy, at 
any branch bank of the said governor and company, 
any note or notes of the said governor and company not 
made specially payable at such branch bank; but the 
governor and company shall be liable to pay and satisfy 
at the Bank of England in London all notes of the said 
governor and company or of any branch thereof.” The 
words in italics were substituted, by the Currency and 
Bank Notes Act, 1928, for words in the Act of 1833 
which provided that the notes of the Bank of England 
shall be legal tender for all sums above £5. 

By the Gold Standard Act, 1925, Section 1, s.s. 1, 
until otherwise provided by Proclamation, the Bank of 
England shall not be bound to pay any note of the Bank 
in legal coin, and the notes shall not cease to be legal 
tender by reason that the Bank do not continue to pay 
the notes in such legal coin. (See Gold Standard Act, 
1925.) 

By the Currency and Bank Notes Act, 1928 — 

“1. (3). The following provisions shall have effect 
so long as subsection (1) of Section 1 of the 
Gold Standard Act, 1925, remains in force — 
“(a) notwithstanding anything in the pro- 
viso to Section 6 of the Bank of England 
Act, 1833, bank notes for one pound or 
ten shillings shall be deemed a legal 
tender of payment by the Bank or any 
branch of the Bank, including payment 
of bank notes; 

“(h) the holders of bank notes for five 
pounds shall be entitled, on a demand 
made at any time during office hours at 
the head office of the fenk, or, in the 
case of notes payable at a branch of the 
Bank, either at the head office or at that 
Branch, to require in exchange for the 
said bank notes for five pounds bank 
notes for one pound or ten shillings.” 

The same now applies to bank notes for ten pounds. 

“(5). Notwithstanding anything in Section 8 of the 
Truck Act, 1831, the payment of wages in 
bank notes of one pound or ten shillings shall 
be valid, whether the workman does or does 
not consent thereto,” 

Bank of England notes of “such denomination as the 
Treasury may approve” may be put into circulation in 
Scotland and Northern irelaiad as well as in England and 
Wales. (Currency and Bank Notes Act, 1954, Section 
1 .) At present this section covers £5 and £10 bank notes 
only, but further issues are to be made. Although the £5 
and £10 notes may circulate in Scotland and Northern 
Ireland they are not legal tender in those countries, the 
same section providing that such notes shall be legal 
t^der in England and Wales, but “all such notes of 
denominations less than £5 shall be legal tender in 
Scotland and Northern Ireland,” 

In Jersey, legal toder is the same as in England; in 


[LET 

Guernsey and the other Channel Isles the same applies 
together with notes of the States of Guernsey. 

The notes of banks of issue in Scotland and Northern 
Ireland are not legal tender. 

Cheques and bills do not form a legal tender. (See 
Payment by Bell.) 

LEGATEE. The person to whom “personal” pro- 
perty (see Personal Estate) is left, or bequeathed, in a 
will, is called a legatee. The person who takes aU the 
personal property remaining after all legatees have 
received their shares, is called the residuary legatee. 

LEGITIMACY ACT, 1959. This Act, which came 
into force at the end of October, 1959, remedied certain 
deficiencies in the Legitimacy Act of 1926. In the 
earlier Act inheritance rights in the estates of parents 
were given to children legitimated by the Act, and, 
similarly, parents were given rights in the estates of such 
children. These rights, however, did not extend to the 
cases of illegitimate children who could not be legiti- 
mated under the Act, for example, where although the 
parents married at a later date, there was at the time of 
the birth a legal obstacle to marriage. Nor was any 
provision made for the case of a child bom to parents 
whose marriage was subsequently annulled. 

The Legitimacy Act, 1959, provides in Section 1 that 
an illegitimate person whose father or mother was 
married to a third person at the time of the birth shall be 
placed in the same position as an illegitimate person 
neither of whose parents was married at that time. 
By Section 2, the children of certain void marriages, 
whether bom before or after the commencement of the 
Act, are to be treated as legitimate persons provided that 
the father was domiciled in England at the time of the 
birth or at the time of his death, whichever was the 
earlier. This Section does not affect any rights under 
the intestacy of any person who died before the com- 
mencement of the Act, nor, with some exceptions 
where a title of honour is concerned, does it affect the 
operation or construction of any disposition coming 
into operation before the commencement of the Act. 

LESSEE. The person in whose favour a lease is 
granted. (See Leasehold.) 

LESSOR. The person who grants a lease. (See 
Leasehold.) 

LETTER OF ALLOTMENT. The letter which is 
sent by a company to an applicant for shares, stocks, or 
bonds which are being offered to the public, stating 
what has been allotted to him and requesting payment of 
the amount due to be paid thereon. (See Application 
FOR Shares.) 

In 1960 a new type of allotment letter was introduced 
with the object of avoiding the necessity for exchanging 
an allotment letter for a definitive certificate. Basically 
it is a certificate which is renounceable up to a certain 
date. The printing relating to the renunciations and 
registrations is put on the back of the certificate, and 
the instmctions which are normally found in the 
body of an allotment letter are contained on a per- 
forated slip, which may later be tom off, attached to 
one side of the certificate. 
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Allotment letters do not form a security for an 
advance, though they may in some cases be held 
temporarily and exchanged for the certificates when 
ready, when a transfer of the shares can be taken in the 
usual way. When an underwriter takes up shares which 
have not been subscribed for by the public, he may 
receive allotment letters in blank. These are sometimes 
lodged with a bank as a temporary security, and when 
the underwriter obtains purchasers their names are 
filled in and the allotment letters released against 
payment. 

In the case of an issue of new shares, a shareholder 
may agree to accept the number of new shares provi- 
sionally allotted to him, by signing a form of acceptance, 
or he may renounce his rights to the shares by signing 
a form of renunciation. He may renounce in favour 
of another person, who should sign the form of accept- 
ance, or he may sell his rights through a broker. (See 
Letter of Renunciation.) A stamp is not required 
on the form of acceptance. 

An allotment of stock or shares or bearer bonds is 
often payable by instalment. (See Instalment Allot- 
ment.) 

Stamp duty on Allotment Letters was abolished by 
the Finance Act, 1949. 

Receipts upon a duly stamped letter of allotment 
were exempt from duty. (See Exemption 11 under 
heading Receipt.) Now that allotment letters are 
exempt from stamp duty, receipts on such instruments 
presumably require stamping as such. (See Allotment, 
Companies.) 

LETTER OF APPLICATION. When an issue of 
shares is offered to the public, a person who wishes to 
subscribe for some of them sends in a letter of applica- 
tion stating how many he requires and enclosing at the 
same time a cheque for the amount payable on applica- 
tion. If his appHcation is not successful, the money is 
returned, but if successful he receives in due course a 
letter of allotment. (See Application for Shares, 
Letter of Allotment.) 

LETTER OF ATTORNEY. (See Power of Attor- 
ney.) 

LETTER OF CREDIT. A letter of credit is a docu- 
ment issued by a banker authorising the banker to whom 
it is addressed to honour the cheques of the person named 
to the extent of a certain amount and to charge the 
sums to the account of the grantor; or it may be 
worded so as to authorise the person to whom it is 
addressed to draw on demand, or at a currency, upon 
the banker issuing the letter, and the grantor under- 
takes, in the letter, to honour all d^ts drawn in 
accordance with the terms of the credit. The letter 
states the priod for which the credit is to remain in 
force, and it should be indorsed with particulars of all 
drafts drawn under the credit. When a letter of credit 
is issued, the amount is debited to the customer’s 
account and credited to a “Letters of Credit” account. 
If not debited to his current account on issue it may be 
necessaiy, if the customer’s account is overdrawn, to 
require security in order to protect the bank against its 


undertaking in the letter of credit to honour drafts 
drawn thereunder. The amount of the letter of credit 
is passed to two contra accounts in the general ledger 
and reversing entries are made whenever a payment is 
made under the credit, so as to enable the banker at any 
time to ascertain his total liability under letters of credit. 

A circular credit is addressed to all correspondents of 
a bank, and a direct credit is addressed to a specified 
correspondent. 

When the authority to draw a bill is printed upon the 
margin of the form which is to be used for drawing the 
bill, the document is called a marginal letter of credit. 
The authority portion of the document refers to the bill 
portion in such words a “I authorise you to draw the 
annexed biU.” The two parts of the instrument must not 
be separated. 

Where a banker is authorised to pay cheques under 
a letter of credit, he must see that the signature of the 
drawer is correct and that the terms of the letter are 
strictly observed. He should be furnished with a 
specimen of the signature of the person who is entitled 
to draw the money, and will be responsible for any loss 
if he pays on a forged signature. 

A letter of credit is not a negotiable instrument. 

The following is a form of letter of credit— 

British Bank Ltd. 

No London 19... 

To 

The Correspondents 
of 

Gentlemen, 

The Bearer of this letter 


whose signature is to be found in our Letter of Indica- 
tion is hereby authorised to draw on this Bank at sight 

or by short exchange for £ 

say 

to which extent we hereby engage to honour his drafts. 

All drafts negotiated under this credit are to be 
indorsed on the back of this letter. 

This credit is in force for months from this date. 

We are. Gentlemen, 

Your obedient l^rvants, 

£ Sterling. 

This letter is to be returned with the last draft. 

All payments made under this letter must be indorsed 
below — 


Paid by 


Amount 
in Letters 


Numerals 


Of recent years the letter of credit has become largely 
superseded by travellers’ cheques. 

For the purpose of stamp duty a letter of credit is 
treated as a bill of exchange (see Section 32, Stamp Act, 
1891, under heading Bill of Exchange,) but a letter of 
credit granted in the United Kingdom, authorising 
drafts to be drawn out of the United Kingdom payable 
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in the United Kingdom is exempt from duty (see 
Exemption 4, under Bex OF Exchange.) (SeeCmcuLAR 
Letter of Credit.) (For credits covering shipments of 
goods, see Documentary Credit.) 

LETTER OF DEPOSIT, (See Memorandum of 
Deposit.) 

LETTI^ OF HYPOTHECATION. Where a banker 
holds merchandise or the documents of title thereto in 
pledge and he parts with the possession thereof to 
(usually) the pledgor in order that the latter may dispose 
of the goods, he safeguards himself against any loss of 
his rights as pledgee resulting from delivery of possession 
by getting the pledgor’s signature to a letter of hypothe- 
cation or letter of trust. Speaking of the meaning of 
the term hypothecation, Mr. H. C. Gutteridge says in 
his Bankers* Commercial Credits, at p. 75; “>^en 
employed in connection with banOking transactions, it 
may, so far as the goods are concerned, be regarded as 
a conversion of the possession of the owner of the goods 
into that of a bailee from the pledgee, or as an equitable 
agreement by the owner to create a pledge at a future 
date.” (See Trust Letter.) In some quarters the term 
is applied to a form of pledge which covers not only 
goods which, or the documents of title to which, are 
in the lender’s hands but also goods or documents of 
title which are to be deposited in the future. 

The term is often us^ loosely. Its legal deiOnltion is 
open to doubt. Some documents that are strictly within 
the definition may require registration as Bills of Sale. 

LETTER OF INDICAHON—LETTER OF IDEN- 
TIFICATION, The letter which accompanies circular 
notes or a circular letter of credit. The letter is signed 
by the banker issuing it, and the person to whom it is 
given places his signature upon it, as soon as received. 
When any of the circular notes are presented for pay- 
ment, or drafts are drawn under a letter of credit, the 
paying agent should insist on the production of the 
letter of indication, and assure himself that the indorse- 
ment on the notes or signature on the drafts corresponds 
with the signature of the legitimate holder on the letter 
of indication. The letter is addressed to the correspon- 
dents of the grantors and, when accompanying circular 
notes, supplies the numbers of the notes which have 
been issued to the holder. The notes should not be 
indorsed except in the presence of the banker from 
whom payment is required, and the notes should be 
carried apart from the letter of indication, so that if 
they are lost the finder will not be able to make any use 
of diem in the absence of the letter. Letters of indication 
for use on the Continent are usually in French. 

The following is a specimen of a letter of indication to 
accompany circular notes— 

No. Date 19 . 

To Messieurs the Bankers 

mentioned in this Letter of Indication. 

Gentiembn, 

We beg to introduce to you 
who is furnished with our Circular Notes numbered 
payable at our Head Office, London. 


We request that you will purchase any of these notes 
presented to you for payment, at your current rate for 
demand drafts on London, on their being indorsed in 
your presence in accordance with the specimen signa- 
ture below. 

This Letter of Indication should be retained by the 
holder until all the Circular Notes have been cashed, 
when it is to be surrendered to the Banker cashing the 
last note. 

Your obedient Servants, 

Signature of Bearer, 

The following is a specimen of a letter of indication 
to accompany a letter of credit— 

No. Date 19 , 

To Messieurs the Bankers 

mentioned in this Letter of Indication. 

Gentxemen, 

This letter will be handed to you by 
in whose favour we have issued our Letter of Credit 
No. . Recommending to your kind atten- 
tion, and referring you to specimen 

signature below. 

Your obedient Servants, 

Specimen Signature 

Of recent years the Letter of Credit has been largely 
superseded by Traveller’s Cheques. 

(See Circular Letter of Credit, Circular Notes.) 

LETTER OF LICENCE (re Bank Charter Act). 
This is the name given to the official letter of authority 
sent by the Government to the Bank of England, on the 
latter’s application, during the crises of 1847, 1857, and 
1866, permitting the Bank to break the Act of 1844 and 
increase their issue of notes upon securities. In 1857 
the Bank took advantage of this authorisation, but in 
the two other years mentioned they did not require to 
resort to it, public confidence being restored without. 
On the outbreak of war with Germany in 1914, the Bank 
was empowered to suspend the Act, but the authority 
was not acted upon. (See particulars under Bank 
Charter Act.) 

LETTER OF LICENCE (DEBTOR AND CREDI- 
TOR). An agreement between a debtor who is in 
difficiilties, and his creditors, under which the creditors 
agree not to enforce their claims for a certain time, and, 
in the meantime, to allow him to continue his business. 
(See Deed of Arrangement.) 

LETTER OF LIEN. A debtor frequently gives a 
banker, as security for an advance, a letter of lien or 
charge upon goods in the hands of a third party. In 
the case of In re Hamilton, Young & Co,, [1905] 2 K.B. 
772, where a letter of lien over goods in the hands of 
certain bleachers, accompanied by their receipt, was 
given, it was held that the letter was a document used 
in the ordinary course of business as a proof of the 
control of goods. The letter should empower the banker 
to sell, in default of payment of the debt. 

LETTER OF REGRET. Upon a new issue of shares, 
the applicants who are not successful in obtaining an 
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allotment receive a “letter of regret” announcing the 
fact and returning their money. 

LETTER OF RENUNCIATION. Where shares 
have been allotted to a person and he does not wish to 
keep them, he may renounce them in favour of another 
person. The document by which this is ejffected is called 
me Letter of Renunciation. (See Renunciation.) 

Stamp duty on letters of renunciation was abolished 
by the Finance Act, 1949. 

LETTERS DISPATCHED BOOK. Under each 
day’s date is given a complete list, with, addresses, of 
all letters dispatched by post and the amount of the 
postage on each. The time at which the letters are post- 
ed is given, and the initials appended of the persons 
who actually posted them. Many banks insist upon 
the letters being taken to the post in a locked bag, by 
two persons. Prior to the letters being put into the bag, 
they are usually examined by a senior clerk to see that 
all are in order. 

Letters which are to go by hand should also be 
entered in the Letters Dispatched or Postage Book, so 
that there may be a record if ever it is desired to provide 
prima facie evidence that the letter was sent. 

The stock of postage stamps on hand is balanced 
periodically by means of the money column in the 
letters dispatched book. 

LETTERS OF ADMINISTRATION. Where a 
person dies and leaves no will, the Probate Registry 
will, on application, appoint a person, the administrator, 
to wind up the estate, and will grant to him “Letters of 
Administration,” that is, a document empowering him 
to administer the estate of the deceased. If the deceased 
person left a will but did not nominate any person to 
act as executor, or if the persons nominated are dead or 
incapable of acting, e.g. infants or mentally ill, or if the 
persons nominated renounce Probate, that is, they 
decline to act as executors, “Letters of Administration 
with the Will annexed” will be granted by the Probate 
Registiy. The administrator in such a case (called an 
administrator cum testamento annexo) must cany out 
the terms of the will just like an executor. 

If the balance of a deceased’s account is veiy small, 
some bankers pay it, on receiving a satisfactory indem- 
nity, without production of Letters of Administration. 
There is no duty payable on an estate which is imder 
£5,000. (See under Death of Customer.) 

Where Letters of Administration are revoked, the 
banker is protected in any payments he may have made 
upon the Letters. The sections of the Act relating to 
this point are quoted under ProBATE (^.i?.). In Hemon v 
Shelley (1914) 110 L.T, 785, where real property had 
been sold by an administrator and a will was subse- 
quently found, the Master of the Rolls said, “the person 
for the time being clothed by the Court of Probate with 
the character of legal personal representative is the legal 
personal representative and enjoys all the powers of a 
legal personal representative unless and until the grant 
of admdriistration is revoked or has determined. If this 
view is not right no person could safely deal with, or 
accept a title from, an administrator, for it is impossible 
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to prove that there may be no will.” See the provisions 
of the Administration of Estates Act, 1925, under 
Personal Representatives. (See Administrator, 
Adm inistr ator de Bonis non.) 

LETTERS RECEIVED BOOK. All letters received 
are entered in this book. It is ruled to show the date of 
the receipt, person from whom received, and the subject- 
matter. A column is also usually provided to show by 
whom dealt with. 

LEX MERCATORIA. (See Law Merchant.) 

LICENCE TO ASSIGN. Where a lessee is unable 
to assign, demise, or sublet the leasehold land or 
premises without the licence or consent in writing of the 
lessor or his agent, the necessary licence, when obtained, 
may be in the following form: “I hereby license and 
auflioiise to assign his 

estate and interest in the piece or parcel of ground, etc., 
imto for the residue of the 

term of years, etc.” 

A licence to sub-demise by way of mortgage shall not 
be unreasonably refused. (Law of Property Act, 1925, 
Section 86.) 

An out-and-out prohibition may prevent an assign- 
ment, but a mortgage made without such licence, 
whilst rendering the lessee liable to forfeiture, does not 
prevent the mortgagee from applying for relief, as in the 
case of any other forfeiture. It is sometimes suggested 
that taking a security as a charge by way of legal mort- 
gage overcomes the problem, but this is doubtful and 
has not been finally decided; it will be remembered 
that it has an effect equivalent to a grant of a term of 
years. (See under Mortgage.) (See Leasehold.) 

LICENSED PROPERTY. In considering the value 
of licensed property, it should be remembered that the 
purchase money named in the last deed of conveyance 
may have been an inflated price and therefore may not 
be much of an indication as to the present value. The 
rent of a public-house, when tied to a brewery company, 
cannot always be taken as a correct basis upon which to 
estimate the value; the rent may be a comparatively 
small one, in view of all purchases having to be made 
from the brewery. But where the house is owned pri- 
vately and is free, the rent may be taken as a fair basis, 
because the owner does not get anything from the trade 
of the house, and looks to die rent for a return on his 
capital invested in the purchase of the house. 

A licence is liable to be taken away by the licensing 
magistrates. An insurance policy should therefore be 
obtained to insure against loss by depreciation in value 
of the interest of the insured in the premises by the 
forfeiture of, or refusal to renew, the licence. The policy 
covers any such loss up to a specified amount. 

A satisfactory method is for two policies to be issued 
(one premium covering both). One of them (called a 
general policy) is made out in the name of the bank and 
contains a clause that if the licence shall be forfeited or 
refused renewal by the Licensing Justices or other 
authority, the company will pay to the insured all loss 
that the insured may sustain by the depreciation in value 
of the interest of the insured in the premises by the 
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forfeiture of or the refusal to renew the said licence; 
Provided that, if the insured shall be entitled to obtain 
the payment of compensation under the provisions of 
any Act of Parliament m respect to the refusal to renew 
the licence, no claim shall arise under this policy. The 
other policy (called the licensed victualler’s policy) is in 
the name of the licence holder and the terms are similar 
to the bank’s policy, with the exception that the insur- 
ance company agrees to pay the loss that the insured 
may sustain only if the licence shall be forfeited or 
refused renewal “for any reason beyond the control of 
the insured.” Each policy is for the same amount, but a 
condition on the victualler’s policy is that the amount 
payable under his policy shall not exceed the diiSerence 
between the amount actually paid or payable under the 
other policy and the sum insured under his policy. 

In a banker’s mortgage of licensed property there are 
several special features. The mortgagor demises, con- 
veys, and assigns to the bank the lands and heredita- 
ments, the goodwill of the business, the benefit of 
magistrates’ certificates and excise licences, and any 
money to which the mortgagor may become entitled as 
compensation for the refusal to renew the licence. The 
mortgagor covenants that he will keep the licence 
insured against forfeiture or non-renewal, that he will 
continue to keep the premises open as a licensed house, 
that he will not do anything whereby the business or the 
goodwill may be liable to be prejudicially ajffected, etc. 

L1EN« Lien is the right to retain property belonging 
to another until a debt due from the latter is paid. This 
is a possessory lien as opposed to a maritime lien (f .».)• 

A possessory lien is of two kinds: particular and 
general. A particular lien is the right to retain goods in 
respect of which the debt was incurred. For example, a 
carrier has a lien on goods entrusted to him for trans- 
port; a watchmaker has a lien on articles left for repair 
in respect of the cost thereof. A general lien is a right of 
retainer not only for a debt incurred for particular goods 
but for the general balance due. Thus bankers, solici- 
tors, stockbrokers, in certain circumstances may have a 
lien on clients’ securities, etc., for all moneys due. 

A banker’s lien is a special form of generd lien, for it 
includes a right of sale after reasonable notice. It is the 
right of a banker to retain such of his customer’s 
property as comes into his hands in the ordinary course 
of business as a banker; it is an implied pledge. 

In Brandao v, Barnett (12 Cl. & Fin. 787), Lord Camp- 
bell stated that “bankers have a general lien on all 
securities deposited with them as bankers by a customer, 
unless there be an express contract, or circumstances 
that show an implied contract, inconsistent with lien.” 

A lien does not attach to any instrument which the 
banker knows is not the property of his customer. 

The lien is not affected by reason that negotiable 
securities do not belong to the person depositing them, 
if the banker is unaware of the fact 

A banker has no lien on securities which are deposited 
feu: some particular purpose. For example, it has been 
held tot wh^ a conveyance of two separate properties 
was deposited, with a memorandum of charge upon 
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only one of the properties, the banker had not a general 
lien upon the other property. {Wylde v. Radford (1863) 
33 L.J. Ch. 51.) 

Bills and documents left for collection are part of a 
banker’s ordinary business, and he has a lien upon them, 
but he may also be a holder in due course, if he satisfies 
that definition iq.v.). 

Section 27 (3) of the Bills of Exchange Act, 1882, 
provides: “Where the holder of a bill has a lien on it, 
arising either from contract or by implication of law, he 
is deemed to be a holder for value to the extent of the 
sum for which he has a lien.” If a bill has been trans- 
ferred absolutely to a banker he is entitled to the full 
amount of it, but if he has merely a lien upon it his 
interest is limited to the extent of that lien. 

In the case of cheques, bills, or promissory notes 
subject to the lien, it is the duty of the banker to present 
them in due course, and, in case of dishonour, to give 
the appropriate notice. 

Where a banker negotiates a bill with shipping 
documents attached he has probably the right, should 
the occasion arise, to realise the goods to the extent of 
the amount of the draft, but such action might lead to 
tedious and costly legal proceedings. The proper 
course is to insist upon a letter of hypothecation in 
every case. 

When a banker has discounted bills for a customer, 
the banker has no lien on any credit balance on the 
account with respect of the contingent liabilily on the 
bills not yet due. “There would be no use in discounting 
the bills” if the banker had a lien on the cash balance. 
(Bower v. Foreign and Colonial Gas Co, (1874), 22 W.R. 
740.) But a contingent debt is provable in bankruptcy, 
and a lien on a credit balance can then be claimed. It is, 
of course, otherwise if the discounted bill is dis- 
honoured on maturity. (See Proof of Debts, Set-off.) 

Where bearer bonds are left with a banker in order 
that the coupons may be cut off and collected by him, 
Sir John R. Paget considers that a lien probably attaches 
to the bonds, but no lien would attach if left for safe 
custody, and the customer looked after the coupons 
himself. (See The Law of Banking,) 

The securities over which a banker has a lien are 
understood to be principally negotiable securities. 
“What is intended is such securities as promissory notes, 
bills of exchange, exchequer bills, coupons, bonds of 
foreign governments, etc.; and the Courts have held 
that if such securities are deposited by a customer with 
his banker, and there is nothing to show the intention of 
such deposit one way or the other, the banker has, by 
custom, a lien thereon for the balance due from the 
customer” (Kindersley, V.-C., in Wylde v. Radford 
(1863), 33 L,J. Ch. 51.) In Davis v. Bowsher (1794), 5 
T.R. 488, Lord Kenyon said: “Whenever a banker has 
advanced money to another, he has a lien on all the 
paper securities which come into his hands for the 
amount of his general balance.” 

In re United Service Company (1870), 6 Ch. App., 212, 
where railway share certificates were deposited with a 
bank and a commission was charged for collection of the 
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dividends, it was held that the certificates came into the 
bank’s custody in the ordinary course of their business 
as bankers, that they were deposited with the bank by a 
customer of the bank, and that such deposit was made 
under such circumstances as would have entitled the 
bank to a lien upon them for their general banking 
account. Several authorities, however, express doubts 
as to certificates being the subject of a banker’s lien. 

A conveyance of land is not subject to a banker’s 
general lien, but where deeds are deposited with the 
htention of creating a security, without any memorand- 
um of charge, they form an equitable mortgage by 
deposit. (See, however, Heber Hart’s opinion below.) 

A banker has (in the opinion of some authorities) 
no lien upon articles left for safe custody, as the circum- 
stances of the deposit are inconsistent with lien. A 
customer may, however, sign an agreement (stamp 6d,) 
giving the banker a lien on securities left for safe custody. 

Sir John Paget (in The Law of Banking) expresses the 
view that a banker’s lien “only attaches to such securities 
as a banker ordinarily deals with for his customer, 
otherwise than for safe custody, when there is no 
question or contemplation of indebtedness on the part 
of the customer.” 

An opposite opinion is expressed by Heber Hart, K.C., 
in the Gilbart Lectures, 1923 (No. 4), where he says, 
“It has often been said — ^indeed it is perhaps the current 
view— that when things are delivered to a banker for 
safe custody the circumstances and object of the deposit 
prevent the lien from attaching. It seems to me difficult 
to reconcile this view with the principles underlying this 
branch of the law, and I am not satisfied that it has really 
been impregnably established by the authority of the 
decided cases.” In that lecture Mr. Hart, holds that 
a lien attaches, in the absence of any express or implied 
agreement to the contrary, to any kind of document or 
other property placed in the banker’s hands by the 
customer and of which the customer is the owner. 

A banker has no lien upon a security handed to him 
for the purpose of selling it through a stockbroker. 
{Symons v. Midkern, (1882), 46 L.T. 763.) 

In Re Bowes; Earl of Strathmore v. Vane (1886), 33 
Ch.D 586, where a customer deposited a life policy for 
£5,000, with a memorandum stating that it was to form 
a security to the extent of £4,000 with interest, commis- 
sion, and other charges, it was held that the banker 
could not claim more on the policy than the £4,000 and 
chpges, as limited in the charge. Mr. Justice North 
said: “It is said that the bankers have a banker’s lien; 
that Bowes was their customer, and handed over to them 
the policy as security, that they had it in their hands and 
were entitled to hold it, not only for the £4,000, interest 
and commission, for which they had a written agree- 
ment, but that in addition they had a further right as 
bankers to hold it in respect of the rest of his debt to 
them; or in other words they claim a right imder the 
special contract in writing and also under an implied 
contract. It appears to me that that is inconsistent with 
the terms of the agreement, which is for a security for a 
sum not exceeding £4,000 principal and no more, with 


interest and commission, and that when the contract 
says in so many words that the charge is for a sum not 
exceeding £4,000, the charge is limited to that amount 
.... It has not been suggested that the sale was wrong 
in any way; and it may well be that bankers who have a 
power of selling securities deposited, when they have 
sold, and have clear money in their hands after satisfying 
the charge, may be entitled to say they will set off that 
money against further sums due to them; but that 
seems to me a totally different case from the present, 
where the security is of a wholly different nature, and the 
bank had no power of sale. It is quite true that, after 
a demand for payment had been made, the bank might 
have insisted on having a mortgage with a power of 
sale. No such demand was made or mortgage given, 
the bank never had a power to sell and convert the 
policy into money. . . . It seems to me that the express 
terms of this deposit were that sums not exceeding 
£4,000 were to be paid out of the policy moneys, and it 
would be inconsistent with that, in the absence of any 
additional agreement, to allow the bank to hold the 
policy for something more.” 

Where a customer has a credit balance on one 
account and is owing money on another, the banker 
may, in the absence of contraiy agreement, express or 
implied, set off one balance against the other. This 
right, which is subject to limitations, is sometimes 
referred to as a banker’s “lien,” but the more exact term 
is “set off.” (See Set-off.) 

The deed of settlement, or articles of association, of 
a banking company may provide that the partly-paid 
shares of the members shall be subject to a lien in favour 
of the bank for all moneys due to the bank in respect 
of any call or debt due from the shareholder, whether 
alone or jointly with any other person, to the bank. It 
has been held that such a power gives the bank a lien 
upon the dividends, as well as upon the shares. 

The clause with regard to a lien on partly paid shares 
may take the following form : “The company shall have 
a first and paramount lien and charge available at law 
and equity on every share (not being a fully-paid share) 
of every person who is the holder or one of the joint 
holders thereof, for aU debts and liabilities on any 
banking or other account whatsoever, and for all other 
debts, liabilities, and sums of money due or to become 
due from him, either alone or jointly with any other 
person, whether a member or not, to the company at 
any time whatsoever, whilst he is the registered holder, 
or one of the registered holders, of the share. 

“The directors may sell for the benefit of the company, 
any shares on which the company shall have such lien 
as aforesaid, without any further authority, on the part 
of the holder or holders thereof, in order to obtain 
satisfaction or payment of all or any part of such debts, 
liabilities, or sums of naoney: Provided that no such 
sale shall take place without one calendar month’s 
notice to the holder or holders of the shares in accord- 
ance with the articles relating to notice, and that when 
any shares shall be so sold, the company shall credit 
such holder or holders in account with the price received 
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by the company as the actual price of the shares sold: 
Provided also that the register of shares shall be conclu- 
sive evidence of the title of a subsequent holder of any 
share which the directors shall have sold as aforesaid; 
and the remedy of any shareholder in respect of any 
irregularity in the enforcing of any lien, or alleged lien, 
shaU be in damages against the company only.” 

A company’s articles of association may give a lien 
on a member’s shares for any debt due by him to the 
company, and a lien on shares held jointly for debts due 
by the separate holders. In companies, however, which 
have adopted Table A of the Companies Act, the lien is 
restricted to partly-paid shares. 

Table A does not provide for a lien on fully-paid 
shares, and a condition precedent to a quotation in the 
London Stock Exchange Official List is that fully-paid 
shares shall be free from lien. 

In Hopkinson v. Mortimer, Harley &. Co. Ltd., 
[1917] 1 Ch. 646, where the articles of association of the 
defendant company provided that it should have a lien 
on its shares for debts due by the registered holders of 
such shares to the company, and that the Board might 
by resolution forfeit the shares, it was held that such 
power of forfeiture was ultra vires and invalid on the 
grounds that its exercise would amount to a reduction of 
capital, which would be illegal unless sanctioned by the 
Court, and would operate as a clog on the equity of 
redemption. In view of this decision, articles of associa- 
tion should prescribe a sale of the shares as the method 
of eirforcing such a lien. Although shares cannot be 
forfeited for failure to pay a debt due (otherwise than in 
respect of the shares themselves) by a shareholder to the 
company, a company’s articles of association may give 
power to forfeit shares if a shareholder fail to pay any 
call or instalment due on the shares. A provision to this 
effect is included in Table A. 

A limited company cannot purchase its own shares 
without the sanction of the Court. 

Where shares in another banking company are 
offered as security it should be remembered that that 
company will probably have a first Hen upon its own 
shares. But in the case of the Bradford Banking Co. v. 
Br^gs & Co. (1886), 12 App. Cas. 29, where the articles 
of association of a company register^ under the Com- 
panies Act, 1862, provided that the company should 
have “a first and permanent Hen and charge, available 
at law and in equity, upon eveiy share for aU debts 
due from the holder thereof” it was held by the House of 
Lords, reversing the decision of the Court of Appeal, 
tlmt notice to the company of the deposit of certificates 
with the bank was not a notice of a trust within the 
meaning of the Companies Act, 1862, Section 30 (now 
Section 117 of the Comp^es Act, 1948, see below), 
and that the bank, by giving notice of the deposit, did 
not seek to affect the company with notice of a trust, 
but only to affect the company (which was a trading 
company) in their capacity as traders with notice of the 
interest of the bank. It was also held that the company 
could not, in respect of moneys which became due from 
the shaareholder to the company after notice of the 
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deposit with the bank, claim priority over advances by 
the bank made after such notice. ^ 

By the Companies Act, 1948, Section 117, “no 
notice of any trust, expressed, impHed, or constructive, 
shaU be entered on the register, or be receivable by the 
registrar, in the case of companies registered in Eng- 

The position, therefore, is that, xmder the above 
Section, the company, as custodian of the register, must 
not enter therein any notice of trust, but as a trading 
company, which itself purports to take a benefit in 
the shares by way of Hen, the company is bound to 
observe a notice of charge given by a bank. 

In Mackereth v. Wigan Coal and Iron Co. Ltd., 
[1916] 2 Ch. 293, it was held that where partly-paid 
shares of a company, whose articles of association con- 
tain a Hen clause, are held by trustees upon a trust of 
which the company has had notice, the company cannot 
exercise its Hen by retaining dividends or selling the 
shares in order to recover a debt due to it by one of the 
trustees. 

When a bank’s partly-paid shares have been trans- 
ferred into the names of the personal representatives of 
a deceased shareholder in such circumstances as to 
constitute notice to the bank that the shares are held 
in a fiduciary capacity, it foUows, from the above case, 
that the bank could not exercise its Hen on the shares 
in order to recover money advanced to the representa- 
tives for purposes not authorised by the trust. 

A vendor has a Hen upon the land for any unpaid 
part of the purchase money as against a subsequent 
purchaser with notice; but “a receipt for consideration 
money or other consideration in the body of a deed, or 
indorsed thereon, shall, in favour of a subsequent 
purchaser, not having notice that the money or other 
consideration thereby acknowledged to be received 
was not in fact paid or given, whoUy or in part, be 
sufficient evidence of the payment or giving of the 
whole amount thereof.” (Law of Properly Act, 1925, 
Section 68 (1).) 

Since 1957 the position of a banker who has a Hen on 
a cheque is safeguarded by Section 2 of the Cheques 
Act of that year which provides: “A banker who gives 
value for, or has a Hen on, a cheque payable to order 
which the holder deHvers to him for coUection without 
indorsing it has such (if any) rights as he would have 
had if, upon deHveiy, the holder had indorsed it in 
blank.” 

The banker’s position as a holder for value or in due 
course depended before 1957 on the indorsement of his 
customer, which when in blank made the cheque a 
bearer cheque and thus brought the banker within the 
definition of a holder as a person in possession of a 
bearer cheque. With the ending of the requirement of 
indorsement the banker could no longer claim to be a 
holder, but by this Section he is placed in the same posi- 
tion as if he were a holder. 

The working of this Section was well iUustrated by a 
decision of the mayor’s and City of London Court, 
Midland Bank Ltd. v. Charles Simpson Motors Limited, 
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(Journal of the Institute of Bankers, February, 1961), 
where the payee of a cheque for £465, drawn by Charles 
Simpson Motors Limited, called at the Midland Bank, 
Park Lane, and said he wished to open a current 
account with the cheque and to borrow £165 against it 
to meet a deposit on a fiat which he wished to rent. The 
Midland Bank inquired by telephone of the drawee 
bank as to the probable fate of the cheque and was in- 
formed that if at that moment the cheque was in the 
hands of the drawee bank and was in order, it would be 
paid. The Midland Bank was able to verify, also over 
the telephone, the introduction of the payee, and then 
proceeded to advance £165 to its new customer as 
requested, subsequently collecting the cheque through 
the usual channels. The cheque was returned unpaid 
with the answer, “Orders not to pay.” Thereupon, the 
Midland Bank brought an action against the drawers, 
Charles Simpson Motors Limited, claiming £165 with 
interest on the ground that it was a holder in due 
course of the cheque. The Court held that the bank 
had established its claim to be a holder in due 
course, and was entitled to judgment for £165 with 
interest and costs. (See Lien Letter, Set-off, Title 
Deeds.) 

LIEN LETTER. When an arrangement is made by 
which a certain amount in a customer’s credit account 
is to be regarded as a security for an advance to him on 
another account, an agreement (stamped 6d.) not to 
reduce the balance below the amount agreed upon, 
should be signed by the customer. The document 
should also authorise the banker to refuse payment of 
any cheques which would reduce the balance on the 
credit account below the stipulated amount and to 
combine the two accoimts at any time without notice. 
A similar agreement should be signed when a customer’s 
credit balance, or part of it, is to be held as a security for 
an advance to another customer. 

LIFE ASSURANCE. (See Life PoucY.) 

LIFE INTEREST. An interest in a property for life 
only. (See Life Tenant, Settled Land.) 

LIFE POLICY. Life assurance has been defined as 
“a contract by which the insurer in return for a lump 
sum or a periodical payment undertakes to pay to the 
person for whose benefit the insurance is effected or to 
his executors, administrators, or assigns, a certain sum 
of money or an indemnity on the happening of a given 
event, or on the death of the person whose life is in- 
sured.” The contract is embodied in a document called 
a policy. 

As people have become increasingly “insurance 
minded,” so have the types of policy to cover a wide 
r^ge of cases increased. The following are some of the 
kinds of policy usually met with — 

Whole Life Policy. Payable only on the death of 
the assured. 

Ei^owment Policy. Payable on the attainment of 
a stipulated age by the assured or at a specified future 
date or at previous death. A rarer kind of endowment 
policy is where the sum assured is payable only if the 
assured survives a given date. 

23~(B.i535) 


Short Term Policy. Payable only if death occurs 
within a specified period. 

Single Premium Policy. Where one premium only 
(usually a large sum) is payable when the policy is 
taken out. 

Participating Poucy. A “with profit” policy 
where the assured receives a share of the profits of the 
assurer, known as a bonus, usually based on a quin- 
queimial valuation. 

Non-Participating Policy. A “without profit” 
policy. 

Joint Lives Poucy. Effected on the lives of two or 
more people and payable on the first death. 

Last Survivor and Survivorship Policy. A 
policy on joint lives but payable on the death of the last 
survivor. 

Paid Up Poucy. A policy on which no further 
premiums are payable. 

Closed Fund Policy. A policy issued by an ofiSce 
which has been absorbed by another company, no new 
business being taken in respect of the assets of the 
merged oflSice. 

Tonune Poucy. Where no bonus is payable if 
death occurs before the expiration of a specified period, 
called the tontine period. 

Policy with Increasing or Decreasing Premiums. 
Where prenaiums are payable on an ascending or 
descending scale according to the duration of the 
policy. 


Insurable Interest 

By the Gambling Act, 1774, no insurance shall be 
made by any person on the life of any person, unless 
he has an insurable interest in that person. Such an 
interest must be a pecuniatyr one. A man has an 
insurable interest in his own life; a wife has an insurable 
interest in her husband and a husband in his wife; a 
creditor may insure his debtor to the amount of the 
debt; a father has not necessarily an insurable interest 
in his son, nor the son in the father; a company has 
an insurable interest, for example, in a director on 
whose personal ability the company depends. An 
assignee of a policy need not have an insurable interest. 

Surrender Value 

A life office will on request quote a surrender value 
for a policy, i.e. the amount which it will give in con- 
sideration of the surrender of the policy. Usually a 
policy carries no surrender value until three years’ 
premiums have been paid. Where a policy carries a 
risk of death within a specified period (a short-tenn 
policy) it cannot be surrendered for cash. The following 
is a rough guide as to surrender values — 

Policy in Force Surrender Value 

. . . oy premiums paid 


5 years 
10 
15 
20 
25 
30 


i 

50-55% 

55-65% 
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Endowment policies have a greater surrender value she pays the premiums, no trust interest is involved 
whole life policies* Some life oflSces, particularly and she can validly charge the policy in her own right. 
Colonial and Dominion companies, print a table of Where the beneficiaries include children, the latter, 
surrender values on the policy, if of full age, must join in the security. If there are 

minors, a good security cannot be obtained. 

Security Where a policy is taken out by a parent as agent for 

Before accepting a life policy as security it should be an infant, any charge given by the former would only 

carefully perused to see if any onerous restrictions are be effective if the child died before his majority; the 

imposed on the assured, relating to such matters as policy becomes his absolute property on his attaining 

foreign residence, air travel, etc. Sometimes there is a full age. Insurance companies lend on policies of this 

suicide clause, providing that the policy shall be void if type only for the purpose of paying the prenodums. But 

the assured dies by his own hand within six months of where a policy is taken out by a parent for the benefit 

the contract of assurance. It is usual to provide in such of his child on attaining a certain age, no absolute 

cases, however, that the rights of assignees for value interest accrues to the child and on the death of the 

shall not be affected. If a ^e is accepted without parent before maturity of the policy, the benefit of the 

medical examination, sometimes only a partial amount policy passes to the deceased’s estate. Where a father 

of the sum assured is payable if death occurs within a in a proposal form declared he was making the proposal 

specified period. for his child, it was held that he was not acting as agent 

It is necessary to see that the policy-holder has power for the latter but entering into the contract for the 

to deal with his interest. Industrial policies are usually benefit of the child. {Tibbetts v. Englebach, [1924] 2 Ch, 

unassignable without the consent of the company. 348.) Most modem children’s “deferred” policies are 

The age of the assured should be admitted on the in fact assignable by the parent, 

policy, for otherwise if the age has been understated A life policy is a chose in action, and a mortage 

on the proposal form, the company would be entitled thereof is accomplished by an assignment of the pohcy- 

to deduct from the policy moneys due the difference, holder’s rights with a proviso for redemption. The 

with interest, between the premiums paid and the form of assignment will be by deed and will contain the 

premiums which ou^t to have been paid. An insurance the usual provisions as to continuing security for all 

company before indorsing a policy “age admitted” moneys, etc. It will cover any bonuses and additions 

win require production of the birth certificate or cerdfi- to the policy and contain an undertaking of the assignor 

cate of baptism giving the date of birth. Where these to pay the premiums or for the bank to charge his 

are not available, a certified extract from a bible or a accoxmt therewith in default. Authority will be given 

statutory declaration will be required. for the bank to give a discharge on behalf of the assured’s 

The policy should be examined to see that all inter- personal representatives to avoid joining them in if the 

ested parties join in the security. Where a policy is not policy becomes a claim, and power will be taken to sell 

payable to the assured or his personal representatives or surrender the policy. The assignment requires 

but to a third party who is alive on the maturity of the stamping as a mortgage at the rate of 2s. 6d. per cent 

policy or who survives the assured, such party, if of full on the limit inserted in the assignment or on the highest 

age, must join in the charge. Under the Married amount it is proposed to lend if the assignment is 

Women’s Property Act, 1882, Section 11, a policy on unlimited. But where a bank took an assignment of a 

the life of a husband for the benefit of his wne and/or policy for £500 as part cover for a debt in excess of 

issue creates a trust in favour of the beneficiaries, that figure, stamping it to cover £500 only, and the 

Where no trustees are appointed, the husband is insurance company refused to pay either Ae policy 

trustee. Where a husband insured his life for the bene- moneys due or £500 thereof to the bank unless the 

fit of his wife under the above Act and his wife pre- assignment was stamped to cover the entire sum owing 

deceased him, it was held on appeal that the wife had on overdraft, it was held that where a security is taken 

a vested interest in the policy and that therefore on her for an xmlimited amount it is not necessary to stamp it 

predecease the policy moneys passed imder her will, for any greater amoimt than the amount for which the 

{Cousins V. Sun Life Assurance Society, [1932] W.N. lender looks to the security. (Re Waterhouse* s Policy, 

198.) Therefore, where a wife is named as a beneficiaiy Law Times 13th March, 1937.) But see also Stamp 

in a policy, her interest must be got in under the Duties. 

assig^ent df the polity. But where a polity merely By the Policies of Assurance Act, 1867, Section 3, 

mentions that the contract is in favour of the wife of no assignment shall confer on the assignee any right to 

the life assured without mention of her name or using sue for the amount of the policy until written notice of 

any expression that would limit “my wife” to “my the assignment is gjven to the company. The date of 

present wife,” a second wife would be entitled to the receipt of such notice regulates priority of conflicting 

bendit of the policy. {Re Browm*s Policy, [1903] 1 interests in the policy. But an assignee having notice 

Ch. 188.) Such a policy cannot become a banking of a previous assignment, notice of which has not been 

security owing to the impossibility of ensuring that given to the company, cannot get priority over sudi 

possible future beneflciari^ join in the charge. Where previous assignment by registering his notice first, 

a wifi&takes out a polity on her husband’s life, provided {Newman v. Newmm (1885), 28 Ch.D. 674.) 
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Occasionally a banker is asked to lend against the person holds the remainder, and is called the remainder- 

assignment of a policy that has been lost. Apart from man. 

the necessity of providing an indemnity to the company A life tenant has power to raise money on mortgage 
before it will pay over the policy moneys, there is the of the settled land for the purposes set out in Section 71 
risk that the policy is in the hands of a prior assignee, of the Settled Land Act, 1925. These include payment 
and non-prociuction of the policy might be held to be off of incumbrances, and payment for any improve- 
constructive notice of his interest. ment authorised by the above Act. 

A statutory acknowledgment of notice of assigiment (See the provisions of the Settled Land Act, 1925, 

must be given on request by the company, which is under Settled Land.) 

entitled to a fee of 5s. When giving notice, it is usual UMITAIION ACT, 1939. This Act came into 
to ask the company if any prior notice of dealings with force on 1st July, 1940, and consolidated with sundry 
the policy has been received. If such is the case all amendments the law governing the time limits for 
prior assignments and re-assignments should be obtained instituting actions on contracts. Such law had been 
and kept With the security, as they form part of the generically known as the Statutes of Limitation, which 
chain of title, and the coinpany will not discharge the included the Limitation of Actions Act, 1623; the 
policy moneys without their production. Civil Procedure Act, 1 835 ; the Mercantile Law Amend- 

Where the security is withdrawn, a re-assignment ment Act, 1856; and the Real Property Limitation Act, 
must be executed under seal and handed to the assigiior 1874, The idea that rights created and recognised by 
with the policy, the assignment, and any other relative law can be nullified or cancelled by the passage of time 

documents. Notice of re-assignment should be sent to is founded on reasons of expediency and convenience, 

the company. It is not the practice of an insurance for it is unreasonable that a party should be subject to 
company to require any previous re-assignment to be the risk of a law action based on an old claim of which 
duly stamped before paying the amount due imder the he may entirely ignorant or to which he can give no 
policy. answer owing to the destruction of the relative evidence. 

Where a policy becomes a claim by reason of death or Accordingly, the Limitation of Actions Act, 1623, 
maturity a form of receipt by the assignee supplied by provided that all actions on contracts not under seal 
the insurance company must be completed. If indorsed and all actions for arrears of rent must be brought 
on the policy, no stamp is required, otherwise a two- within six years of the cause of action accruing. Con- 

penny receipt stamp must be used. Most companies tracts under seal were dealt with in the Civil Procedure 

require such receipt to be under the seal of the bank. Act, 1835, which provided that actions on such contracts 

The company will pay to the assignee only such sum as must be brought within twenty years after the cause of 

is covered by the stamp duty on the assignment. action first accrued. A later statute, known as the 

Where surrender of the policy is contemplated the Real Property Limitation Act, 1874, lifted the period 

company should be asked for how long the policy can be to twelve years in respect of land and any interests 
held without loss of surrender value or without incurring therein and, in addition, not only barred the remedy by 

liability for premiums. When a policy is being surren- action, but also the remedy against the land itself, 
dered on account of the assignor’s bankruptcy, his The Limitation Act of 1939 is a comparatively short 

tyustee should first be given an opportunity of redeeming measure of thirty-four sections, and consolidates and 

it. Occasionally it profits an assignee to pay the prem- amends some half-a-dozen statutes of various dates, 

i\3m, inasmuch as sometimes the surrender value including those mentioned above, with all the beneficent 

increases by more than the premium paid. Occasionally results that attend a consolidating Act. 
a legal mortgage by way of assignment is not taken, but The time limit for simple contract actions is left at 
the policy is deposited with a bank with or without a six years, which means, for example, that six years from 

written memorandum of deposit. A company is under the date on which a creditor is entitled to sue for the 

no duty to recognise such as equitable interest, but in recovery of a debt, his legal remedy in the Courts will be 

practice it usually accepts notice of an equitable charge, barred, unless there has been in the period an acknow- 

An equitable charge by deposit is good against a ledgment in writing by the debtor of his liability or he 

trustee in bankruptcy, even without a written memoran- has made payment of interest or principal thereon. It is 

dum, provided nothing has been done to nullify the necessary to emphasise that it is only the remedy by 

charge, such as entering the policy in the bank’s safe action that is lost — ^the debt still remains, although not 

aistody records. When enforcing security in this form, enforceabfe at law. Any security, other than land which 
it is necessary to get the co-operation of the policy- the creditor holds, will be enforceable in discharge of the 

holder or his personal representatives. debt. 

^ UTE TENANT. A Hfe tenant is the person who has a The new Act reduces the limitation period of twenty 
right or interest m landed property for his life, or during years in respect of contracts under seal to twelve years, 

the life of some other person (called an estate pur autre The other amendment of outstanding interest is that 

vie). If on the death of a life tenant the property returns which puts a limitation period of twelve years on mort- 

to the grantor of the life interest, or his heirs, the gages of personalty, such as charges on stocks and 

grantor is said to hold the reversion, but if it does shares and assignments of life policies. Prior to the 

not revert to him but passes to another person, that [ 1939 Act, there was a limitation of twelve years in 
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respect of recovery of a debt covered by a charge on 
leasehold or freehold property, but there was no such 
limitation in respect of mortgages of personal property. 
But an important diflference between charges on realty 
and on personalty still obtains, namely, that, after the 
expiration of the prescribed period of twelve years, the 
lender’s right against mortgaged freehold or leasehold 
property is barred, in addition to his right to recover on 
the personal covenant to repay. In the case of a charge 
on personalty, however, although the right to sue on the 
underlying debt is lost at the expiration of twelve years, 
the right over against the security is not disturbed. 

When part payment of a debt is made, or interest is 
paid thereon, or an acknowledgment of the debt is 
given in writing by the debtor, the debt is thereby kept 
alive and the six years or twelve years then begin to 
run from the date of the last payment or acknowledg- 
ment. For example, if Brown signed in 1939 a promissory 
note payable on demand in favour of Jones, and neither 
pays interest nor repays any part of the principal nor 
gives any further written acknowledgment of the debt 
for a period of six years, at the end of that time Brown 
may plead the statute and be entirely released from his 
liability on the note to Jones. But if Brown, in say, the 
year 1942 repays part of the money owing, die six years 
will begin again to run from the year 1942, and so on, 
the six years commencing afresh at each payment or 
acknowledgment. But a payment by a debtor does not 
keep the debt alive as against a surety. 

By Lord Tenterden’s Act (9 Geo. IV, c. 14, s. 1), in 
actions of simple contract debts, no acknowledgment 
or promise by words only shall be sufficient evidence 
to take the case out of the statute, unless such acknow- 
ledgment or promise be made in writing and signed by 
the party chargeable, or (by 19 &. 20 Viet. c. 97, s. 13) by 
his agent duly authorised. 

In Jones v. Bellegrove Properties Ltd. (1949), it was 
held that the production of a company’s balance sheet, 
at its annual general meeting, showing an item ‘‘Sundry 
Creditors” was sufficient acknowledgment in writing of 
a debt due by the company, and included in such items, 
as to prevent such debt being statute-barred. 

In the case of an infant or a mentally ill person, no 
action can be brought personally either by or against 
either of them until §ie infant attains his majority or the 
mentally ill person recovers. An infant or person of 
unsound mind may recover any land or rent within six 
years from the ceasing of the disability. The utmost 
allowance for disability is thirty years from the right 
accruing. If a defendant is beyond the seas or out of the 
jurisdiction, when the cause of action arises; an action 
may be brought within six years from his return; but 
where the defendant goes out of the jurisdiction after the 
cause of action arises, the running of the statute is not 
afiTected* If a plaintiff is beyond the seas when a cause 
of action arises, no additional time is allowed—the 
statute runs against him. 

Where there are several debtors (except in the case of 
a mortgage of land), the debt must be acknowledged 
by each one in order to keep it alive against each, and 
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anyone who has not acknowledged it may plead the 
statute. Where there are two or more joint contractors, 
no such joint contractor shall be chargeable in respect 
of the written acknowledgment only of the offier. 
Where there are two or more co-contractors or co- 
debtors, none of them shall lose the benefit of the 
limitation, by reason only of payment of any principal 
or interest by any of the others. 

A debt of a deceased person which is statute-barred 
may legally be paid by his executor, as in an ordinary 
contract the statute does not bar the right but only the 
remedy. 

Where a loan is granted against security and the debt 
has become statute-barred, the banker is unable to sue 
the customer for the debt, but the fact of the banker’s 
claim against the debtor personally having been barred 
does not affect his claim upon the security other than 
land, nor does it affect his claim upon any securities or 
money belonging to the debtor which may come into 
his possession as a banker after his right to sue the 
debtor is statute-barred. 

In Lloyds Bank v. Margolis and Others, [1954] 1 All 
E.R. 734, the bank held as security for an advance a 
mortgage over land dated September 16th, 1936, under 
which it gave notice demanding repayment on Decem- 
ber 19th, 1938. The bank issued a summons on Novem- 
ber 29th, 1950, claiming to enforce their mortgage by 
foreclosure or sale. The defendants claimed ffiat the 
legal charge was no longer enforceable because the 
remedy was statute-barred. Upjohn, X, said in the 
course of his judgment: “Where there is the relation- 
ship of banker and customer and the banker permits his 
customer to overdraw on the terms of entering into a 
legal charge which provides that the money which is 
then due or is thereafter to become due is to be paid ‘on 
demand,’ that means what it says. As between the 
customer and banker, who are dealing on a running 
accoimt, it seems to me impossible to assume that the 
bank were to be entitled to sue on the deed on the very 
day after it was executed without making a demand and 
giving the customer reasonable time to pay. It is, 
indeed, a nearly correlative case to that decided in 
Joachimson v. Swiss Bank Corporation, [1921] 3 K.B. 
110, where the headnote was this: ‘\Vffiere money is 
standing to the credit of a customer on current account 
with a banker, in the absence of a special agreement a 
demand by the customer is a necessary ingredient in the 
cause of action against the banker for money lent.’ 

In this case the agreement has provided quite clearly 
what is to be done before the bank can sue. They must 
demand the money.” 

A defendant must, if he intends to plead the statute, 
set up a special plea before the hearing of the action or 
he will not be allowed to advance it against the plain- 
tiff’s claim. 

Administrator. (See Trustee, below.) 

Bank Notes, The Limitation Act, 1939, does not 
apply to bank notes. 

Bill of Exchange. An action on a bill of exch^ge 
must be commenced within six years from the time 



DICTIONARY OF BANKING 


[UM 


LIM] 

when the cause of action arose; that is, from the date 
when the bill was due to be paid as regards the acceptor, 
and from the date when notice of dishonour is received 
as against the drawer or an indorser. 

Bond. A bond continues for twelve years from the 
date on which the right to bring an action first accrues. 
(See Debt, below.) 

Breach of Trust. The Limitation Act cannot be 
pleaded to a breach of trust. (See Trustee, below.) 

Calls. A call is a specialty debt, and may be sued 
for in England at any time within twelve years. (See 
Section 20 (2), Companies Act, 1948, under Articles of 
Association.) 

Composition with Creditors. If a debtor fails to 
pay a composition as provided in the deed of arrange- 
ment, the statute begins to run from the date of the 
failure to keep his promise. 

Current Accounts. In Swiss Bank Corporation v. 
Joachimson (1921), 37 T.L.R. 534, the Court of Appeal 
held that express demand by a customer for repayment 
of a current account balance is a condition precedent 
to the right to sue the banker for the amount. Atkin, 
L.J., said: “The result of this decision wUl be that for 
the future bankers may have to face legal claims for 
balances of accounts which have remained dormant 
for more than six years. But seeing that bankers have 
not been in the habit as a matter of business of setting 
up the Statute of Limitations against their customers or 
their legal representatives, I do not suppose that such a 
change in what was supposed to be the law will have 
much practical effect.” (See Dormant Balances.) 

Where a debit balance has remained standing 
without payment, either of principal or interest, or 
without any written acknowledgment, the debtor may 
plead the statute at the end of six years and the banker 
will be unable to recover the money, unless demand for 
payment has to be made (as is provided in most forms 
of charge) when the time runs from the date of demand. 
A mere debit to the account by the banker for interest 
does not keep the debt alive. 

If the account is in several names the debt is kept 
alive only against those who have acknowledged it; a 
payment by one does not prevent the others from plead- 
ing the statute. 

If a customer has several accounts they must all be 
considered as really one account; that is, if a loan 
account has been absolutely dormant for six years the 
customer cannot plead that the loan is statute-barred if 
he has also other accounts which have been operated 
upon. 

In an ordinary loan account the statute runs from 
the date when the money was paid and not necessarily 
from the date of the cheque. 

If a loan is statute-barred it does not follow that the 
interest on the loan is also barred. (See Interest, 
below.) 

Debt. A person cannot be sued for a debt after six 
years from the date when it was incurred. If part pay- 
ment has been made or formal acknowledgment given, 
the six years begin to run from the date of the payment 


or acknowledgment. The acknowledgment must be in 
writing, and be signed by the party chargeable (or his 
duly authorised agent). (Lord Tenterden’s Act, 9 Geo. 
IV, c. 14, s. 1, and 19 & 20 Viet. c. 97, s. 13.) 

In the case of a debt which is more than six years old, 
in respect of which no payment or acknowledgment 
has been made, if the debtor then makes a payment on 
accotmt of the debt, that payment does not bring the 
debt to life again, imless a promise, express or implied, 
is made to pay the debt. In order to take a statute- 
barred debt out of the statute, there may be an acknow- 
ledgment of the debt from which a promise to pay it 
must be implied; or an unconditional promise to pay 
it; or a conditional promise to pay the debt in writing 
and evidence that that condition has been performed. 
“The new promise and not the old debt is the measure of 
the creditor’s right. If the debtor simply acknowledges 
an old debt, the law implies from that simple acknow- 
ledgment a promise to pay it, for which promise the 
old debt is a sufidcient consideration. But if the debtor 
promises to pay the old debt when he is able, or by 
instalments, or in two years, or out of a particular 
fund, the creditor can claim nothing more than the 
promise gives him” (per Wigram, V.C., Philips v. 
Philips, 13 L.J. Ch. 445). Where a debt is statute-barred 
and the debtor makes any promise or acknowledgment, 
he has always the right to couple any terms with his 
promise or acknowledgment, and unless these are satis- 
fied, the creditor cannot sue with success. (See Leake on 
Contracts.) The acknowledgment or promise to pay a 
statute-barred debt must be in writing. 

In the case of a specialty debt— that is, where the 
debt is acknowledged in a document under seal — the 
period is twelve years from the date on which the right 
to bring an action first accrues. 

Deposit Accounts. The six years begin to run when 
demand for payment has been made. 

If the d^sit is repayable after expiration of a 
specified notice, then the years commence from the date 
on which the deposit is due to be paid. If repayable at 
the end of a fixed period, the years commence from that 
date. 

Dividend. A dividend being a payment under a 
company’s articles of association is a specialty debt, 
and is not barred until after twelve years. 

Drawer of Cheque. The drawer of a cheque is 
liable to pay it any time within six years from its date or 
the date of its issue, whichever is the later, except where 
through delay in presentation he suffers damage by the 
banker’s failure. 

Where a loan has been made on an account, the six 
years run from the date the money was paid, not neces- 
sarily from the date of the cheque, though in most cases 
the dates will actually be the same. 

Executor. (See Trustee, below.) 

Guarantee under Hand. The banker’s ri^t against 
a guarantor is barred in six years from the date when 
the right to bring an action against the guarantor first 
accrued. Where the guarantee does not contain an 
express covenant to pay “on demand” (see Parras 
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Banking Co, v. Yates, under Guaraneee) it has been 
held that the right of action on each item of the account 
arose as soon as that item became due and was not 
paid. Acknowledgments by a debtor do not keep the 
debt alive as against a guarantor. 

A good plan, in connection with guarantees, where 
there is no covenant to pay on demand, is to have them 
renewed before the expiration of six years from their 
date, as this avoids any danger of the operation of the 
statute. Instead of a fresh guarantee being taken, a 
written acknowledgment (stamped 6d.) upon the old 
guarantee by the surety, or sureties, that the guarantee 
is still in force is sometimes taken. 

If the guarantee is drawn as payable on demand or 
several days after demand, the six years would not 
begin to run until demand had been made. In Bradford 
Old Bank v. Sutcliffe, [1918] 2 K.B. 833, where in a 
guarantee there was an undertaking to pay “on demand” 
it was held that there was no cause of action till after 
demand. (See Guarantee.) 

When repayment is demanded from the guarantor the 
statute begins to run in his favour. 

Guarantee under Seal. The period is twelve 
years, otherwise the same remarks apply as in a guaran- 
tee under hand. 

But if it is in respect of a debt secured by a mortgage 
of land the limitation is twelve years both as to the 
remedy on the covenant and the remedy against the 
land, whether the covenant of the surety is in the mort- 
gage deed itself or in a collateral bond. {Sutton v. 
Sutton (1882), 22 Ch.D. 511.) 

Income Tax. The Limitation Act is not binding on 
the Crown. {Lamber y, Taylor (1825), B. & C. 138; 
Rustomjee v. The Queen (1876), 1 Q.B.D. 487.) 

Infant. The statute does not begin to run until he 
has reached the age of twenty-one. (See above.) 

Interest. It has been held {Parras Banking Co, v. 
Yates, [1898] 2 Q.B. 460) that where certain advances 
were barred by the statute, the interest did not fall to the 
ground at the same time. In this case, principal and 
interest were guaranteed, and, though the banker’s 
right against the surety was barred, it was held that the 
payment of interest, commission and other banking 
charges which had accrued against the guaranteed party 
within six years before the commencement of the action 
were as much guaranteed as the payment of the ad- 
vances, and that the statute did not affect those items. 

Judgment. A judgment is statute-barred after 
twelve years. 

Promissory Note, If on demand, the six years 
begin to run in favour of the maker from the date of the 
note or the date of its issue, whichever is the later, or 
from the last instalment paid or acknowledgment given. 
If there are several makers of the note there must be an 
acknowledgment from each one, otherwise the debt 
will be kept alive only against the maker who has 
acknowledged the debt or made the payment, and the 
others will be released. It is advisable always to have a 
note immed before the six years expire, so as to 
aw^d ^ qti^dbn of release b^ng raised. Where a 
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promissory note on demand is given as collateral 
security, with a memorandum of deposit, it is also 
advisable to have it renewed before the six years 
expire, though in such a case it is possible that the 
statute might be held to nm from the date of demand for 
payment and not from the date of the note. 

If the note is payable at a specified period after 
demand, or after date, the six years do not commence 
to nm till the day on which the note is due to be paid. 

In Fettes v. Robertson, [1920] K.B. 37 T.L.R. 80, an 
action in which the defendant pleaded the statute with 
respect to a promissory note indorsed by him and 
dishonoured, Bailhache, J., said: “If there was an 
unqualified admission of a debt without anything 
further, the law implied a promise to pay, but if the 
admission was accompanied by words of hope or 
expectancy that the defendant would be able to pay, 
those words might render the admission not unquali- 
fied.” The Court of Appeal (1921), 37 T.L.R. 581 held 
that in the defendant’s letters there was no unqualified 
promise to pay. 

Property. Section 18 of the Limitation Act, 1939, 
provides — 

“(1) No action shall be brought to recover any 
principal sum of money secured by a mort- 
gage or other charge on property, whether real 
or personal, or to recover proceeds of sale of 
land, after die expiration of twelve years from 
the date when the right to receive the money 
accrued. 

“(2) No foreclosure action in respect of mortgaged 
personal property shall be brought after the 
expiration of twelve years from the date on 
which the right to foreclose accrued: 

Provided that if, after that date, the mort- 
gagee was in possession of the mortgaged 
property, the right to foreclose on the property 
which was in his possession shall not, for the 
purposes of this subsection, be deemed to have 
accrued until the date on which his possession 
discontinued,” 

An acknowledgment from one mortgagor of land is 
sufficient to keep the debt alive. 

Rent. No arrears of rent can be recovered by dis- 
tress, action, or suit, but within six years after the same 
shall have become due, or after an acknowledgment in 
writing. Actions of debt for rent on an indenture of 
demise and all actions of covenant shall be brought 
within twelve years after the cause of action. 

Specialty Debt. (See Debt, above.) 

Stocks and Shares. There is no period of limitation 
with regard to a mortgage of stocks and shares. If the 
debt is statute-barred, that does not affect the banker’s 
claim upon the security. 

In London and Midland Bank Ltd, v. Mitchell, [1899] 
2 Ch. 161, where shares had been given as security, with 
a blank transfer, it was held that, although the personal 
action on the debt was barred, the bank’s right of 
property in the shares was not destroyed. Mr. Justice 
Stirling said: “Though the debt is barred in the sense 
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that a personal action can no longer be brought to was detained in enemy territory, those periods 

recover it, the debt is not gone; nor is the right of shall be treated for the puj^oses of this Act as 

property destroyed, for there is no provision in any one continuous such period beginning with 

statute of limitations with reference to personal pro- the beginning of the first period and ending, 

perty to that contained in 3 4& 4 William IV, c. with the end of the last period,’* 

27, Section 34, whereby the title to land is extinguished LIMITED CHEQUE. A cheque limited to a certain 
after a lapse of a certain period.” amount as, for example, where the written amount 

Trustee. By the Trustee Act, 1888, Section 8, must not exceed the amount printed in the margin. A 

trustees are placed on the same footing as other persons, limited cheque draw by a bank upon a foreign corres- 

provided that, in any proceeding a^inst a trustee in pondent may have in the left-hand margin columns for 

which the statute is pleaded, the claim is not foimded £5, £10, £20, £30, £40, £50, and underneath each such 

upon any fraud or fraudulent breach of trust to which amount the equivalents in foreign currencies. If a 

the trustee was a party or was privy, or to recover trust cheque for, say, £8 or its equivalent in foreign money is 
property, or the proceeds thereof, which is still retained drawn, the columns £20 and upwards are cut off 

by the trustee or which has been previously received by so that the left-hand remaining column will then be 

him and converted to his own use. for £10 and its equivalents, thus indicating that the 

For the purposes of that Act, the expression “trustee” cheque is Hmited to an amount not exceeding £10 or its 

shall be deemed to include an executor or administrator, equivalents. 

(Section 1 (3).) Cheques issued in foreign currencies are drawn in 

LIMITATION (ENEMIES AND WAR PRISON- accordance with the rate of exchange. 

ERS) ACT, 1945. This provided for suspending the LIMITED COMPANY. (See Company Limited by 
operation ofany limitation statute in respect of proceed- Shares, Company Limited by Guarantee, Company 
ings affecting persons who have been enemies or have Unlimited, Limited Partnership, Private Com- 
been detained in enemy territory, and had effect as panies. Public Company.) 

from 3rd September, 1939. LIMITED MARKET. On the Stock Exchange there 

Section 1 provided as follows — is said to be a “limited market” for any particular 

shares when there is difiSculty in dealing in them. (See 
Suspension of Limitation Period where Party was Free Market.) 

an Enemy or Detained in Enemy Territory LIMITED PARTNERSHIP. Limited partnerships 

“(1) If at any time before the expiration of the period were established by the Limited Partnerships Act, 1907 

prescribed by any statute of limitation for the (7 Edw. VII, c. 24), which came into operation on 
bringing of any action, any person who would January 1, 1908. 

have been a necessary parly to that action if it The idea of the limited partnership has not appealed 
had then been brought was an enemy or was to the business world and since the passing of the Act 
detained in enemy territory, the said period comparatively few such partnerships have been regis- 
shall be deemed not to have run while the said tered. 

person was an enemy or was so detained, and The Act does not provide for the formation of 
shall in no case expire before the end of twelve partnerships with limited liabiEty, but merely for the 
months from the date when he ceased to be an creation of one or more partners with limited liability, 
enemy or to be so detained, or from the date the other partner, or partners, being responsible to an 
of the passing of this Act, whichever is the unlimited extent for the debts of the firm, 
later: The main provisions of the Act as are follows — 

Provided that, where any person was only an .. 

enemy as respects a business carried on in Definition and Constitution of Limited Partnership 
enemy territory, this section shall only apply, “Section 4. (1) From and after the commencement 
so far as that person is concerned, to actions of this Act limited partnerships may be formed 

arising in the course of that business. in the manner and subject to the conditions 

“(2) If it is proved in any action that any person was by this Act provided. 

resident or carried on business or was de- “(2) A limited partnership shall not consist, in the 
tained in enemy territory at any time, he shall case of a partnership carrying on the business 

for the purposes of this Act be presumed to of banking of more than ten persons, and in 

have continued to be resident or to carry on the case of any other partnership, of more 

business or to be detained, as the case may be, than twenty persons, and must consist of one 

in that territory until it ceased to be enemy or more persons called general partoers, who 

territory, unless it is proved that he ceased to shall be liable for all debts and obligations of 

be resident or to cany on business or to be the firm, and one or more persons to be called 

detained in that territory at an earlier date. limit^ pmtners, who shall at the time of 

“(3) If two or more periods have occurred in which entering into such partnership contribute 

any person who would have been such a thereto a sum or sums as capital or property 

necessary party as aforesaid was an enemy or valued at a stated amount, and who shall not 
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be liable for the debts or obligations of the 
firm beyond the amount so contributed. 

“(3) A limited partner shall not during the continu- 
ance of the partnership, either directly or in- 
directly, draw out or receive back any part of 
his contribution, and if he does so draw out or 
receive back any such part shall be liable for 
the debts and obligations of the firm up to the 
amount so drawn out or received back. 

“(4) A body corporate may be a limited partner. 

Registration of Limited Partnership Required 

“(5) Every limited partnership must be registered as 
such in accordance with the provisions of this 
Act, or in default thereof it shall be deemed to 
be a general partnership, and every limited 
partner shall be deemed to be a general partner. 

Modifications of General Law 

*‘6. (1) A limited partner shall not take part in the 
management of the partnership business, and 
shall not have power to bind the firm: 

Provided that a limited partner may be him- 
self or his agent at any time inspect file books 
of the firm and examine into the state and 
prospects of the partnership business, and may 
advise with the partners thereon. 

If a limited partner takes part in the manage- 
ment of the partnership business he shall be 
liable for all debts and obligations of the 
firm incurred while he so takes part in the 
management as though he were a general 
partner. 

“(2) A limited partnership shall not be dissolved by 
the death or bankruptcy of a limited partner, 
and the lunacy of a limited partner shall not 
be a ground for dissolution of the partnership 
by the Court unless the lunatic’s share cannot 
be otherwise ascertained and realised. 

“(3) In the event of the dissolution of a limited 
partnership its affairs shall be wound up by 
the general partners unless the Court otherwise 
orders, 

“(5) Subject to any agreement expressed or implied 
between the partners — 

“(«) Any difference arising as to ordinary 
matters connected with the partnership 
business may be decided by a majority 
of the general partners; 

“(^) A liimted partner may, with the con- 
sent of the general partners, assign his 
share in the partnership, and upon such 
an assignment the assignee shall become 
a Ihnit^ partner with all the rights of the 
assignor; 

“(c) The other partners shall not be entitled 
to dissolve the partnership by reason of 
any limited partner suffering his share 
to be charged for his separate debt; 

^{d) A person may be introduced as a 
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partner without the consent of the 
existing linaited partners; 

“(e) A limited partner shall not be entitled 
to dissolve tiie partnership by notice. 

7. Subject to the provisions of this Act, the Partner- 
ship Act, 1890, and the rules of equity and of 
common law applicable to partnerships, except 
so far as they are inconsistent with the express 
provisions of the last-mentioned Act, ^all 
apply to limited partnerships. 

Manner and Particulars of Registration 
‘8. The registration of a limited partnership shall be 
effected by sending by post or delwering to 
the registrar at the register office in that part 
of the United Kingdom in which the principal 
place of business of the limited partnership is 
situated or proposed to be situated a statement 
signed by the partners containing the following 
particulars — 

(a) The firm name; 

lb) The general nature of the business; 

(c) The principal place of business; 

(d) The full name of each of the partners; 
(J) The term, if any, for which the partner- 
ship is entered into, and the date of its 
commencement; 

(/) A statement that the partnership is 
limited, and the description of every 
limited partner as such; 
ig) The sum contributed by each limited 
partner, and whether paid in cash or 
how otherwise. 

Registration of Changes in Partnerships 
‘9. (1) If during the continuance of a limited part- 
nership any change is made or occurs in— 

{d) The firm name; 

lb) The general nature of the business; 

(c) The principal place of business; 

id) Thepartnersorthenameofanypartner; 

(e) The term or character of the partnership ; 
(/) The sum contributed by any limited 

partner; 

{g) The liability of any partner by reason of 
his becoming a limited instead of a 
general partner or a general instead of a 
limited partner; 

a statement, signed by the firm, specifying 
the nature of the change shall within seven 
days be sent by post or delivered to the 
registrar at the register office in that part of the 
United Kingdom in which the partnership is 
registered. 

“(2) If default is made in compliance with the 
requirements of this Section each of the 
general partners shall on conviction under 
the Sumnaaiy Jurisdiction Acts be liable to a 
fine not exceeding one pound for each day 
during which the default continues. 
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Advertisement in Gazette 

“10. (1) Notice of any arrangement or transaction 
under which any person will cease to be a 
general partner in any firm, and will become a 
Umited partner in that firm, or under which 
the share of a limited partner in a firm will be 
assigned to any person, shall be forthwith 
advertised in the Gazette, and until notice of 
the arrangement or transaction is so advertised 
the arrangement or transaction shall, for the 
purposes of this Act, be deemed to be of no 
effect. 

“(2) For the purposes of this Section, the expression 
‘the Gazette’ means — 

In the case of a limited partnership regis- 
tered in England, the London Gazette^ 

In the case of a limited partnership regis- 
tered in Scotland, the Edinburgh Gazette; 
In the case of a limited partnership regis- 
tered in Ireland, the Dublin Gazette, 

Registration 

“13. On receiving any statement made in pursuance 
of this Act the registrar shall cause the same to 
be filed, and he shall send by post to the firm 
from whom such statement shall have been 
received a certificate of the registration thereof. 

“14. At each of the register ofiices hereinafter 
referred to the registrar shall keep, in proper 
books to be provided for the purpose, a 
register and an index of all the limited partner- 
ships registered as aforesaid, and of all the 
statements registered in relation to such 
partnerships. 

“15. The registrar of joint stock companies shall be 
the registrar of limited partnerships, and the 
several offices for the registration of joint stock 
companies in London, Edinburgh, and Dublin 
shall be the ofiices for the registration of 
limited partnerships carrying on business within 
those parts of the United Kingdom in which 
they are respectively situated. 

“16. (1) Any person may inspect the statements 
^ed by the registrar in the register oflSces 
aforesaid, and there shall be paid for such 
inspection such fees as may be appointed by 
the Board of Trade, not exceeding one shilling 
for each inspection; and any person may 
require a certificate of the registration of any 
limited partnership, or a copy of or extract 
from any registered statement, to be certified 
by the registrar, and there shall be paid for 
such certificate of registration, certified copy, 
or extract such fees as the Board of Trade may 
appoint, not exceeding two shillings for the 
certificate of registration, and not exceeding 
sixpence for each folio of seventy-two words, 
or m Scotland for each sheet of two hundred 
words. 
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“(2) A certificate of registration, or a copy of or 
extract from any statement registered under 
this Act, if duly certified to be a true copy 
under the hand of the registrar or one of the 
assistant registrars (whom it shall not be 
necessary to prove to be the registrar or 
assistant registrar) shall, in all legal proceed- 
ings, civil or criminal, and in all cases whatso- 
ever be received in evidence.” 

It should be noted that Section 6 says that a limited 
partner shall not take part in the management of the 
partnership business, and shall not have power to bind 
the firm. The Section does not definitely say that he 
must not draw cheques upon the banking account of the 
firm, but it is probably safe to infer that he has no power 
to operate upon the account. At any rate bankers are 
not likely to regard a limited partner as having such 
authority. 

The same Section says that a limited partner may at 
any time inspect the books of the finn, but before 
allowing a limited partner to receive the firm’s pass book 
or statement, or to inspect the firm’s account, the 
authority of ^e other partners should be obtained. 

There is no provision in the Act that a distinctive 
name should be used to indicate when a firm is a 
limited partnership. 

It may be difficult, in some cases, for a banker to 
know whether a person is a limited or general partner. 
If he cannot obtain reliable information from the 
partners themselves, he may inspect the register or 
obtain extracts therefrom (see Section 16 above). The 
provisions of the Bankruptcy Act, 1914, shall “apply 
to limited partnerships m hke manner as if limitea 
partnerships were ordinary partnerships, and, on all the 
general partners of a limited partnership being adjudged 
bankrupt, the assets of the limited partnership shall vest 
in the trusts.” (Section 127, Bankmptcy Act, 1914.) 
(See Companies, Partnerships.) 

The death, mental incapacity, or bankruptcy of a 
limited partner does not dissolve the firm. 

When a firm carries on business under a business 
name which does not consist of the true surnames of the 
partners, it must be registered under the Registration of 
Business Names Act, 1916. (See Registration op 
Business Names.) 

LIQUID ASSETS. These, sometimes called floating 
assets, consist of cash and other assets continually 
undergoing conversion into cash, such as stock, sundry 
debtors, bilis receivable. They are to be distinguished 
from fixed assets which are acquired for use in the 
business, such as prenoises, plant, and machinery. It is 
the function of an asset, not its nature, which deter- 
mines into which category it goes, e.g. machinery is a 
fixed asset in a factory— it is what a business trades 
with; in a business concerned with manufacture of 
machinery, it will be a liquid asset~it is what the 
business trades in, 

liquidated damages, a sum payable as 
damages for breach of contract the amount of which is 
not left to assessment by a jury, but is previously 
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agreed by the parties to the contract. In an action for 
breach of contract, neither more nor less than the 
agreed sum can be awarded, as opposed to a penalty, 
where a plaintiff can get such damages as he can prove 
which may be more or less than the penalty. The meas- 
ure of damages on a dishonoured bill is deemed to be 
liquidated damages. 

LIQUIDATION. A winding up, or closing of 
business. 

A joint stock company which is being wound up is 
said to be “in liquidation.” (See Winding Up.) 

LIQUIDATOR, A person appointed by the Court 
(in a compulsory liquidation) or by the creditors of a 
company (in a creditors’ voluntary winding up) or by 
members of a company (in a members’ voluntary wind- 
ing up) to get in what may be owing to the company 
from its debtors, to realise other assets, to collect what 
may be due from its members, and after payment of the 
company’s debts to distribute any balance to the mem- 
bers in proportion to their share holding. 

The liquidator in a compulsory windmg up must use 
the Companies Liquidation Account at the Bank of 
England, unless the Board of Trade authorises him to 
use a local bank. (Section 248, Companies Act, 1948.) 
When asked to open an account for a liquidator in a 
compulsory winding up, a banker should therefore ask 
for exhibition of the Order of the Court appointing him, 
and also for the Board of Trade’s sanction for opening 
the account. 

A liquidator appointed under a voluntary winding 
up may open an account where he pleases, subject to 
the consent of the Comnoittee of Inspection, if any, and 
need only produce a certified copy of the resolution of 
the creditors or members of the company appointing 
him. 

A liquidator’s account should be opened in the name 
of the company in compulsory (or voluntary) liquidation. 

In a compulsory winding up, cheques drawn on the 
banking account must be payable to order, and bear on 
their face the name of the company. They must be 
signed by the liquidator and countersigned by at least 
one member of the committee of inspection. In the 
absence of a committee of inspection, the Ofiiciai 
Receiver may, at the direction of the Board of Trade, 
exercise the functions of a committee with regard to the 
bank account. 

Cheques drawn by a liquidator in a compulsory 
winding up or a creditors’ voluntary winding up are 
exempt from stamp duty, but this is not so in a members’ 
voluntary winding up. 

Where two or more Equidators are appointed, all 
must sign cheques unless the Order of the Court, in a 
compulsory winding up, provides for less than all to act 
or, in a voluntary winding up, the resolution to wind up 
provides for less than all to sign, or makes no provision, 
in which case not less than two may sign. Where a 
voluntary winding up Is placed under supervision of 
the Ckairt, the signing powers of the liquidators are not 
afected. 

Ths^ are no statutory pow^s for a liquidator to 


delegate signing powers to an outside party. In practice, 
bankers are frequently asked to accept such ddegation 
for the convenience of the Equidator (e.g, in a heavy 
Equidation involving the drawing of large numbers of 
cheques), and in cases where the standing of the Equida- 
tor is high, such delegation will be permitted with or 
without an indemnity from the liquidator according to 
circumstances. 

A liquidator in a compulsory winding up has power 
to raise money on the assets of the company for Equida- 
tion purposes, without the leave of the Court. 

In cases where the borrowing is required to bring or * 
defend an action on behalf of the company, or to carry 
on the business, the sanction of the Court or the 
committee of inspection is necessary. 

In a voluntary winding up of either type, a Equidator 
does not require sanction to borrow, but if there is a 
committee of inspection, it may be advisable to get its 
permission. In practice, where the Equidation proceed- 
ings are likely to be involved, or where considerable 
sums are required, the consent of the Court wiE in 
many cases be sought if it is a creditors’ voluntary 
winding up. In sirmlar circumstances in a members’ 
voluntary winding up, the approval of the company in 
general meeting is often sought. 

A charge over any assets of the company given by a 
Equidator will have priority over aU creditors of the 
comj)any, save those already secured at the time the 
winding up commenced. 

A liquidator is not personally Eable for a borrowing 
on behalf of a company, unless he speciaUy covenants 
to that end. See also Winding-up. 

LIQUBDITY RATIO. The observance by the banks 
of minimum proportions of total deposits to be held in 
the form of liquid assets. In addition to cash, these 
Equid assets comprise money at call and short notice 
and Treasury and commercial biUs discoimted. The 
ratio of 30 is regarded as the conventional minimum. 
Some fairly wide seasonal fluctuations are, however, 
permitted in the ratio, the minimum of 30 per cent being 
operative usually only in the first quarter of the year, 
when the payment of taxes customarEy results in a 
reduction in the Treasuiy biU issue and hence in the 
banks’ Equid assets. In &e autumn of 1963 the banks 
were notified that a reduction in the ratio to 28 per cent 
would be viewed with approval, and this figure was 
confirmed “for the time being” in April, 1964. This 
relaxation was intended to assist the banks in meeting 
the growing denaand for advances, considered to be a 
symptom of the controUed expansion of the countiy’s 
economy, 

LITHOGRAPHED SIGNATURE. (See Fascimile 
S iGNATUIUB.) 

LIVERPOOL COTTON MARKET. A commodity 
market scheme suspended in 1939 and reintroduced in 
1954. The market deals with the imports of raw cotton 
and is the centre for business in this commodity between 
the importing merchant and the spinners. 

During and for some time after the war, the importa- 
tion and distribution of raw cotton was in the hands of 
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the Government, and from 1948 to 1954 in the hands of 
the Raw Cotton Commission. 

The Liverpool Cotton Futures Market was an impor- 
tant feature before the war, when the use of the futures 
contract as a hedge assured merchants against possible 
fluctuations in value after a deal had been put through 
at a certain price. Since it was reopened in May, 1954, 
the Cotton Futures Market has not been successful, 
mainly because of the xmcertainties caused by the 
artificial “two-price” system adopted by the United 
States Government to protect their cotton growers. 

' livery OF SEISIN. That is, delivery of possession. 
In ancient times when a person transferred property a 
livery of seisin took place. The transferor actually 
handed over possession of the land by formally vacating 
it and permitting the transferee to enter into possession, 
or by handing over a piece of turf or a twig. 

LLOYD’S BONDS. Bonds, named after the counsel 
who invented them, which were devised for the purpose 
of enabling a railway company to borrow money in 
evasion of its borrowing powers. Though the company 
could not borrow in excess of its borrowing powers, the 
bonds could be issued in respect of an existing debt, and 
were used to pay contractors, who thus obtained a 
security which they could realise or borrow upon. 

LLOYD’S LIST AND SHIPPING GAZETTE. A 
daily newspaper printed and published by the Corpora- 
tion of Lloyd’s. Established in 1734, it gives news of 
interest to those engaged in shipping and details of the 
movements of ships and marine casualties. This infor- 
mation is subdivided under overseas movements, 
coastwise shipping, and ships in British ports. 

LOADING. A term used in assurance companies to 
describe the amount which is included in a premium in 
order to cover the expenses of management of the 
company. The “loading” which is not required forms 
part of die “profits” and is returned to the members by 
way of bonus. (See Life Policy.) 

The term is also applied to a method of remuneration 
on overdrawn accounts, whereby, in place of a com- 
mission charge, the borrower agrees to pay interest on a 
stipulated figure over and above the actual overdraft. 

LOANS. (See Advances.) 

LOANS LEDGER. Where an advance is made by 
way of loan, it is entered in the loans ledger. Bankers 
lend money most commonly by way of overdraft upon 
a current account, which overdraft may fluctuate from 
day to day, and the customer draws only such part of 
the sanctioned overdraft as he may require, but in the 
case of a loan the full amount is debited at once to the 
customer’s account in the loans ledger, which is kept in 
almost the same way as thecurrent account ledgers (^,i?.). 

LOCAL ACCECTANCE. One of the five classes of 
qualified acceptance. Where an acceptance stipulates 
that the bill is to be payable at a particular place and 
there only, it is qualified as to place, and is called a 
local acceptance. (See Bills of Exchange Act, 1882, 
Section 19 (2).) Where the drawer of a bill specified a 
foreign place of payment with no express statement that 
the hill was to be paid there only and the drawee accep- 
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ted the bill in that form, the acceptance was held to be a 
general one. (Bank JPolski v. K. /. Mulder & Co,, [1942] 
1 AU E.R. 396.) 

LOCAL AUTHORITIES. For the purposes of local 
goveriment, the whole of England and Wales, with the 
exception of London, is divided into counties and 
county boroughs. The counties are divided into county 
district (non-county boroughs, urban and rural districts). 
Rural districts are divided into parishes. These districts 
are all governed by “councils” except that in some of 
the small parishes there is no parish council, and in such 
cases the governing body is tiie parish meeting. 

The arrangements for signing upon banking accounts 
of local aufliorities (other than parish councils) are 
subject to Section 58 of the Local Government Act of 
1958, by which every local authority has to make safe 
and efiScient arrangements for the receipt of moneys 
paid to them and the “issue of moneys” payable by 
them. These arrangements have to be carried out under 
the supervision of the Treasurer but there are no more 
precise provisions with which banks have to be con- 
cerned. In those instances where there is not a whole- 
time Treasurer the arrangements have to be made by 
an oflScer appointed by the authority designated the 
chief financial oflScer, Local authorities were advised 
by the Ministry at the time of the passing of the Act to 
review all financial arrangements. However, a resolu- 
tion of the council is still required for any borrowing 
and should be obtained for any change of signatoiy. 

The principal statute governing all local authorities 
(except in the Administrative County of London) is the 
Local Government Act of 1933. Reference is made 
below to many of the more important sections affecting 
a bank’s relations with local authorities. 

All revenue is obtained from rates and government 
grants and from trading enterprises. 

Bank Accounts 

When a local authority opens a banking account it is 
prudent to obtain a resolution under the seal of the 
Council appointing the bank as banker to the authority. 

Where the authority is a county or borough council, 
the account should be m the name of the Treasurer. In 
the cases of urban, rural, and parish councils, the 
account should be in the name of the authority. 

Local authorities must keep separate accounts in 
their own books; county and rural district councils 
must keep “General” and “Special” e^nses separate. 
The “Internal” accounts relating to rating, housing, ^d 
public assistance must be kept separate. This division 
need not, however, apply to the bank accounts, and it is 
now recognised that with the exceptions hereunder, all 
these separate “Internal” accounts may, if the Council 
so resolve, be amalgamated into one bank account. 

Where the authority prefers, however, tokeep separate 
banking accounts, some responsibility devolves upon 
the bank to see that no obvious ixregdarity takes place, 
particularly in transfers from one accoimt to another. 
(But see Local Government Act, 1933, Section 203.) 

The exceptions as to separate banking accounts are— 
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(1) Trading accounts, such as tramways, water, etc. 

(2) Road Fund licence accounts. 

(3) Consolidated Loans Fund accounts, established 
under a local Act. 

(4) Public Works Loans Board moneys. (See Public 
Works Loans Act, 1882, Section 8.) 

Right of ”set off” may be established between the 
accounts of an authority on the following general 
lines — 

(a) A credit balance on the General Account, beinjg 
available for all purposes, may be set off against a debit 
balance on any other account. 

(b) A credit balance on a “Capital” account is 
earmarked for a specific purpose and cannot be set off 
against a debit balance on any other account. 

(c) Credit and debit balances on “Revenue” accounts 
may normally be set off against each other. 

Cheques 

In the case of a county treasurer’s account. Section 
58 of the Local Government Act, 1958, provides that 
every local authority shall make safe and efficient 
arrangements for the receipt and payment of money, 
such arrangements to be supervised by the treasurer. 

Although the Act contains no provision as to coimter- 
signature, in the case of a Borough Treasurer’s account 
the bank would be well advised to arrange that some 
other approved signature as well as that of the Treasmrer 
is obtained on all cheques drawn. All payments out of 
the General Rate Fund must be made in pursuance of 
an order signed by three members of the Coimcil and 
countersigned by the Town Clerk, except, 

(a) and (p) as in the case of county councils; 

(c) in respect of the remuneration of the mayor, 
recorder, or any employee of the Council. 

In the case of urban or rural district councils, there is 
no statutory provision as to signatures on cheques, and 
it is a matter of arrangement between the Council and 
the bank, but here again it would be a wise precaution to 
see that at least two officials sign cheques. 

In the case of parish councils, the Act provides that 
two members of the council must sign cheques. (Section 
193 (8).) 

Treasurerships 

The Treasurer of a local authority must be “a fit 
person” appointed by the Council (see Local Govern- 
ment Act, 1933, Sections 102, 106, 107, 114) and in 
practice is either — 

(1) An official of the Council; 

(2) The Council’s bank; 

(3) The local manager of the Council’s bank. 

Inasmuch as the Ministry ofHealth have advised that 

“although in general the term ‘person’ includes, by 
virtue of Section 19 of the Inte:y rotation Act, 1889, a 
body of persons corporate or xmincorporate, the Minis- 
ter agrees that in the context in which the word occurs 
in Sections 102, 106, 107, and 114 of the Local Govern- 
ment Act, 1933, it is open to doubt whether this mean- 
ingis to be attached to the toci,” it will be seen that it is 
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open to question whether a bank can legally be appoin- 
ted Treasurer to a local authority. Section 225 also 
appears to regard the appointed “person” as an indi- 
vidual. 

There are also certain obligations laid by the Act 
upon the Treasurer, who acts in a fiduciary capacity, 
and is responsible to the ratepayers as a body. The fact 
that he may be acting in pursuance of a resolution of the 
Council and a signed order does not excuse him if he 
makes any payment which is in fact ultra vires. 

Since no action taken by the Council can relieve the 
Treasurer of the liabilities imposed on him by reason of 
his fiduciary position, it would appear that a bank might 
weE feel justified in being unwilling to take the risks 
incurred in acting as Treasurer to a local authority. 

There would appear, however, to be very little risk 
in the case of a parish council. 

Borrowing 

Borrowing by local authorities is strictly limited by 
statute, and the main provisions governing borrowing 
(apart from London) are contained in Sections 195 
(purposes for “long-term” borrowing), 196 (modes of 
borrowing), 197 (security), 198 (period), 212 (method of 
repayment), 215 (temporary borrowings), and 216 
(re-borrowing of the Local Government Act, 1933. 

All borrowings require Government sanction, ex- 
cept — 

(1) Moneys raised by mortgage on the sewage 
works and plant of a local authority (by virtue of 
Section 310, Public Health Act, 1936). 

(2) Money borrowed temporarily under Section 215 
(a). Local Government Act, 1933, pending the receipt of 
revenues. 

(3) Money borrowed by a county council for lending 
to a parish coxmcil, (Section 195 (d)^ Local Govern- 
ment Act, 1933.) 

All borrowings by local authorities are charged 
indifferently on all the revenues of the authority, except 
temporary borrowings without security and priorities 
existing prior to 1933. (Section 197, Local Government 
Act, 1933.) 

For “long-term” borrowings, it is desirable for a 
bank to take a mortgage of the rates in the prescribed 
form and it is usual to insert therein a clause covering 
repayment on the giving of six months’ notice by either 
side. A similar mortgage, suitably amended, may, of 
course, be taken as security for “temporary” borrowings 
if it is desired to be sure of obtaining the benefit of 
Section 197. Temporary borrowings by local authorities 
in London are still governed by Section 3, Local 
Authorities (Financial Provisions) Act, 1921. Borrow- 
ing under this enactment requires government sanction. 

Before advancing under any of ffie above powers, it is 
important to obtain a resolution of the Council and this 
should be under seal. Such resolution should recite the 
wording of the Section imder which the borrowing is 
authorised. 

Some reference must here be made to Section 203, 
Local Government Act, 1933, which relieves lenders 
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from making inquiries as to the legality or regularity of 
borrowings and gives indemnity to a lender if the 
moneys so borrowed are irregularly or illegally applied. 
Although the Section ajpears to give complete security 
in respect of irregularities or illegalities, it would be 
very unwise for a lending banker to rely on this Section 
if he had any knowledge or notice that such borrowing 
was, in fact, out of order. If he is in any way put on 
inquiry, he should pursue the matter further and satisfy 
himself thoroughly before making the advance. 

All persons are supposed to know the law, and if, for 
example, the proposed borrowing were for a longer 
period than that laid down in the Eighth Schedule of the 
Act or if it were for any purpose known to be illegal, the , 
protection of Section 203 could not be relied upon. 

The Metropolitan Area 

The Greater London Council, which has now super- 
seded the London County Council, may borrow for 
expenditure on capital account or to lend to the new 
London borough councils for the purposes described 
in paragraphs 25-8 of Schedule 2 of the Local Govern- 
ment Act of 1963, but such expenditure has to be 
authorised by an annual money Act. In such circum- 
stances the consent of the sanctioning authority other- 
wise required by the Local Government Act of 1933 is 
no longer wanted. The new borough councils are still 
subject to the borrowing provisions of the Local 
Government Act of 1933 which replaced the former 
provisions relating specifically to the Metropolitan 
Boroughs. 

LOCAL BONDS. By the Housing (Additional 
Powers) Act, 1919, a local authority (including a County 
Council) could, with the consent of the Minister of 
Health, borrow any sums which they had power to 
borrow for the purposes of the Housing Acts, 1890 to 
1919, by the issue of bonds. The power to issue local 
bonds is now contained in Section 122 of the Housing 
Act, 1936. Local bonds shall — 

{a) be secured upon all the rates, property, and 
revenues of the local authority; 

{b) bear interest at such rate of interest as the Treas- 
suiy may from time to time fix; 

(c) be issued in denominations of £5, £10, £20, £50, 
^d £100, and multiples of £100; 

{d) be issued for periods of not less than five years. 
Local bonds are exempt from stamp duty, and may be 
transferred free of expense from one person to another 
by execution of a transfer deed. 

Trustees may invest in these Bonds unless expressly 
forbidden by the instrument, if any, creating the trust. 

No income tax is deducted from interest when the 
total holding does not exceed £100, but holders are 
^sessable in the ordinary way to the extent of their 
liability. 

LOCAL CLEARING. (See Exchanges.) 

LOCAL GOVERNMENT BOARD. By the Ministry 
of Health Act, 1919, all the powers and duties of the 
Local Government Board were transferred to the 
Minister of Health. (See Local AinBORixiES,) 
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LOCAL LAND CHARGE. (See under Land 
Charges.) 

LOCUS SIGILLI, Latin, the place for the seal. The 
letters L.S., inside a circle, are often found on a printed 
document, such as a form of transfer, to indicate where 
the seal or wafer is to be placed. On a copy of a docu- 
ment under seal the place of the seal is also shown, 
LOMBARD STREET, A term which is frequently 
used when referring to the Money Market 
LONDON ASSOCIATION FOR THE PROTEC- 
TION OF TRADE. An association which maintains a 
register giving a nation-wide coverage of unsatisfactory 
customers of hire-purchase companies. Banks which 
are Association members may search on the register 
against the name of the proposed borrower. This 
orgamsation is used in connection with personal loans. 

LONDON CLEARING HOUSE. (See Clearing 
House.) 

LONDON DISCOUNT MARKET. (See Bill 
I Brojeoer.) 

LONDON FOREIGN EXCHANGE MARKET. 
From the beginning of the Second World War until 
December, 1951, authorised spot transactions in the 
more important foreign currencies by residents of the 
United Kingdom were permitted only at official buying 
and selling rates which were fixed at a narrow margin 
either side of the respective parities for those currencies 
in terms of sterling. Forward margins were also 
controlled on a uniform basis in interest terms. From 
17th December, 1951, wider spreads, between which 
spot exchange transactions could take place, were intro- 
duced, and forward margins were entirely freed from 
control, making it possible to reopen the Foreign 
Exchange Market on a restricted basis. 

Regulations governing foreign exchange operations 
have been relaxed progressively. Initially these changes 
affected mainly the currencies of Western European 
countries as arbitrage dealings in these became possible 
in May, 1953. The introduction of full convertibility 
for current account sterling held by non-residents from 
29th December, 1958, further widened the scope of the 
Foreign Exchange Market. Dealings may only be 
conducted by aufiiorised dealers within the framework 
of the Exchange Control regulations. 

There is no meeting place, and the market is con- 
ducted exclusively by telephone within the United 
Kingdom and by telephone, telex and cable with over- 
seas financial centres. The principals are the authorised 
banks— approximately 130 in number— and there are 
nine firms of foreign exchange brokers which act as 
intermediaries between the banks. {United Kingdom 
Financial Institutions, Central Office of Information.) 

LONDON GOLD MARKET. Closed on the out- 
break of war, the market was reopened in March, 1954, 
on a limited basis only, but within eighteen months 
London had recovered its former position as the world’s 
main bullion centre, handling about four-fifths of the 
gold coming on to the free markets. The ability of 
London to quote very low rates of commission were the 
factors bringing about this rapid recovery. A significant 



t>ICTlOKARY banking 


LON] 

proportion of the market’s business is in coimection 
with transfers of gold between central banks. Since 
29th December, 1958, gold dealings have been per- 
mitted against external sterling and any other conver- 
tible foreign currency. Previously, operations had been 
allowed against dollars and registered sterling. 

The London market consists of five firms dealing in 
gold bullion. Representatives of each firm meet each 
working day to “fix” the official London gold price. 
{Urdted Kingdom Financial Institutions, Central Office of 
Infornaation.) 

The most important factor in the stability of the 
market has been the operations of the Bank of England, 
which endeavours to maintain an orderly and effective 
market in close proximity to the “official” level of $35 
per oz. or its equivalent. It has been assisted in this 
by its position as seller of a large proportion of the 
South African gold production (which accounts for 
just over two-thirds of world production outside Russia) 
and, since late 1960, through an understanding with the 
Federal Reserve for supplementary supplies in times of 
heavy demand. During 1962 the position of the Bank of 
England was reinforced by its role as operator of the 
Gold Pool— a wider informal agreement between 
central banks to refrain from buying gold in London 
when supply is short and to co-operate with the United 
States in channelling gold to the market. 

LONDON JOINT STOCK BANK DEPOSIT RATE. 
The rate allowed by joint stock banks in London on 
deposits at seven days’ notice. The rate is calculated 
at 2 per cent below the prevailing Bank rate. When the 
Bank rate is 2 per cent, however, the Deposit rate is J 
per cent. (See Deposit Accounts.) 

LONDON STOCK EXCHANGE. (See Stock 
Exchange.) 

LONG-DATED PAPER. A term applied to bills of 
exchange which have more than three months to run. 

LONG EXCHANGE. In connection with the foreign 
exchanges, the long exchange denotes bills with a 
currency of sixty or ninety days and upwards. (See 
Long Rate.) 

LONG RATE. A term employed in connection with 
the foreign exchanges, and signifying the price in one 
country at which a bill, having 30, 60, or 90 days to run 
before it is due, drawn upon another country, can be 
bought. 

The long rate is based upon the sight rate by making 
allowance for interest for the period the bill has to run 
at the foreign discount rate, for the foreign stamp duty, 
and for an amount to cover the risk. In dealing in 
London on, say, Paris, these amounts (interest at 
Paris rate) are added to the sight rate. In dealing in 
Paris on London, th^ amounts (interest at London 
rate) are deducted from the sight rate. Th^ are added 
in London because more francs for each £ shoffid be 
received vdien tlw bifi is due in three months’ time than 

francs were received at once, and they are deducted 
k Paris because fewer francs should be paid for each £ 
due in ffiree months^ time than if die £’s were received 
at once. (See Cheque Rate, SHcwaT Rate.) 
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LORO ACCOUNT. (See under Nostro Account.) 

LOST BANK NOTE. Where a bank note has been 
lost, the person to whom it belongs must, before he can 
obtain payment of it from the issuing banker, supply full 
particulars of the note, including its number, and pro- 
vide a satisfactory indemnity, that is an undertaking 
that the banker shall be reimbursed in case of the lost 
note being found by someone and the banker being 
compelled to pay it a second time. 

Although a banker cannot refuse payment of his own 
notes to an innocent holder, he should, where notice 
to stop payment has been received, make very careful 
inquiries when a “stopped” note is presented for pay- 
ment. 

The finder of a note has a right to it agamst every 
person except the individual who lost it. If he transfers 
it for value, the transferee, without notice that the note 
was lost, is absolutely entitled to it. The person who lost 
it cannot claim it from such a transferee, who will be a 
bona fide holder for value, without notice, of a negoti- 
able instrument. 

If a note is lost in its passage through the post, the 
loss falls upon the person to whom it was sent, provided 
that he requested it to be sent to him by post, or that it 
was the custom between the parties to use the post for 
that purpose. 

There is a difference between notes found on private 
property and m a public building. When found in a 
private building the note should renaain in the posses- 
sion of the owner of the place, and not be retained by a 
stranger who may have found it. Where notes were 
found on a shop floor (a public building by a person 
entering the shop and the owner could not be found, it 
was held {Bridges v. Hawkesworth (1851), 21 L.J.Q.B. 
75) that the person finding them, and not the owner of 
the shop, was entitled to tiiem, and that he had a right 
to them agmst everyone but the true owner. A 
note found on the customers’ side of a bank counter 
would, in the event of no one claiming it, belong to the 
finder. 

The true legal position, according to the best authori- 
ties, seems to be that, if the finder believes at the time of 
finding a bank note ffiat the owner cannot be found, he 
is not guilty of larceny, although he takes the note 
intending to deprive the owner of it, and although he 
afterwards has means of finding the owner, and, never- 
theless, retains the property for his own use. 

LOST BILL OF EXCHANGE. The Bills of Ex- 
change Act, 1882, Section 69, provides — 

“Where a bill has been lost before it is overdue, the 
person who was the holder of it may apply to the drawer 
to give him another bill of the same tenor, givkg 
security to the drawer if required to indemnify him 
ag^st all persons whatever in case the bill alleged to 
have been lost shall be foxmd again. 

“If the drawer on request as aforesaid refuses to give 
such duplicate bill, he may be compelled to do so.” 

By Section 70— 

“In any action or proceeding upon a bill, the Court or 
a judge may order that the loss of the instrument shall 
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not be set up, provided an indemnity be given to the 
satisfaction of the Court or judge against the claims of 
anv other person upon the instrument m question.*’ 

By Section 51 (8), “where a biU is lost or destroyed, 
or is wrongly detained from the person entitled to hold 
it, protest may be made on a copy or written particulars 

^m^e a cheque has been lost, the loser of it should 
at once request the drawer to give notice to the banker 
on whom it is drawn to stop payment, and the banker 
should notify any branches, where it naight be pre- 
sented, of the loss. A record of the loss should be made 
in the customer’s account in the ledger. 

If a banker pays a bill or cheque where he has 
received instructions from the drawer not to do so, 
he is liable to lose the money, for he cannot debit the 
amount to his customer’s account. The utmost care, 
therefore, is necessary in dealing with “stop orders,” as 
such notices from customers are called, and copies of 
all stop orders should be supplied to each cashier, day 
book clerk, and ledger keeper, through whose hands 
the cheque may pass, so that all may keep a sharp look- 
out in case the lost cheque should be presented. 

Before giving a duplicate cheque, it is advisable for 
the drawer to obtain a satisfactory indemnity, otherwise 
he may have to pay the original cheque (unless it was a 
crossed cheque marked “not negotiable”) to a bona fide 
holder for value, as well as the duplicate. As to a 
banker collecting a lost cheque, see Collecting Banker. 

Where a cheque has been lost and a necessary 
indorsement has been forged, an innocent person who 
has given value for the cheque has no recourse against 
the drawer. The true owner can demand payment from 
the drawer. If the person in possession of the cheque 
has obtained payment from the drawer, he is liable to 
the true owner. 

If the cheque was payable to bearer and crossed “not 
negotiable,” the position is the same, the holder cannot 
recover. 

If the cheque was payable to bearer, either uncrossed 
or crossed without the words “not negotiable,” an 
innocent holder for value can enforce payment of it 
from the drawer. The loser of the cheque must suffer 
the loss. 

Where the cheque was duly indorsed before being 
lost and was not “not negotiate,” a subsequent holder 
for value without knowledge that it had been lost could 
sue the drawer and indorsers. 

As to a cheque lost or stolen before delivery, see 
Delivery of Bill. 

Where a banker pays a cheque with a forged indorse- 
ment, see Collecting Banker, Paying Banker. (See 
Payment Stopped, Post.) 

Where a banker’s draft is lost, a duplicate will only 
be issued against a satisfactory indemnity. If it was 
lost before indorsement the drawee banker would be in 
order in requiring confirmation of the indorsement if 
presented by another banker, ostensibly duly indorsed. 
If presented uncrossed by a non-banker, in such circum- 
stances he Would be in order in demanding proof of the 


presenter’s title. It must be remembered, however, that 
by the laws of some continental countries, a title can be 
made through a forgery. 

If the dr^t were lost after indorsement, the drawee 
banker would have no answer against an innocent 
holder for value. 

LOST COUPON. Fresh coupons may usually be 
obtained from the issuers against a satisfactory indem- 
nity. 

LOST DEED. An attested copy of a lost deed is 
sometimes accepted by a purchaser. The copy should 
by a copy of the original deed. A copy of a copy is not 
accepted as evidence, (See Attested Copy.) 

LOST DEPOSIT RECEIPT. In the event of a 
deposit receipt being lost, the banker cannot refuse to 
pay the money to the person entitled thereto, but he wiU 
require a suitable indemnity to be given to protect him 
from any loss which might arise through his making 
such payment, without production of the receipt. 

LOST DIVIDEND WARRANT. In the case of 
Tkairlwall v. Great Northern Railway Company, [1910] 
2 K.B. 509, where certain dividend warrants sent by the 
defendants to the plaintiff were lost in the post, the 
defendants, upon being informed of the loss, sent to 
the plaintiff a form of indemnity, and stated that on its 
being signed by the plaintiff they would give him a 
duplicate dividend warrant. The plaintiff declined to 
sign the indemnity, and brought an action to recover 
the amount of the dividends. The Divisional Court 
(reversing a judgment of the County Court in favour of 
the plaintiff) held that the stockholders of the company 
having by resolution determined the method in which 
the dividends were to be paid, i.e. by the sending of 
dividend warrants, the only obligation of the company 
was to pay by means of a dividend warrant, and that, 
having sent such a document by post, they had dis- 
charged their duty even although the warrant was lost 
in the post and never reached the plaintiff. The plaintiff 
could get payment only by giving a proper indemnity to 
the company. 

The articles of association of a company may include 
a clause that the company shall not be responsible for 
the loss of a dividend warrant sent by post. A share- 
holder may protect himself against such a risk by 
instructing the company to pay the dividend direct to 
his bankers. (See Dividend Warrant.) 

LOST DEPOSIT PASS BOOK. In ^se of a 
deposit account, a duplicate book may be issued, the 
deposit ledger being marked accordingly. 

LOST PROBATE. In the event of a probate bemg 
lost, the court will issue a document called an “exemp- 
lification of probate,” which has the same effect as the 
original document 

LOST SHARE CERTIFICATE. The articles of 
association of a company usually provide that a share- 
holder who has lost his certificate may obtain a fresh 
one, on giving such an indemnity as the directors 
require. A company should exercise great care in 
issuing a new certificate as the old certificate may have 
been deposited elsewhere as security for a loan. 
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Likewise, a banker should only give an indemnity 
on behalf of a customer for this purpose when the 
latter’s counter indemnity is undoubted, for if the lost 
certificate comes to light in the hands of a party with a 
charge on it, the company may have to reco^ise the 
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latter’s claim and must do so if the shares have been 
transferred to a third party on a forged transfer. 

LOST STOCK CERTIFICATE. As to the require- 
ments of the Bank of England, see under CERnncATE. 
LUNACY. (See Mental Incapacity.) 


DICTIONARY OF BANKING 


356 



MAC] i 

MACMILLAN REPORT. The Comimttee on 
Finance and Industry, set up in 1929 under the Chair- 
manship of Lord Macmillan, published its report in 
1931. The practice of “window-dressing” by the Clear- 
ing Banks in their returns and published figures was 
condemned. As a result this practice ceased from 1st 
January, 1947. (See Window-dressing.) 

The Report supported tariffs, the raising of inter- 
national wholesale commodity prices, the maintenance 
of the gold standard in this country and a reduction 
of the value of gold in terms of commodities. It asked 
for closer co-operation between the Bank of England 
and the Clearing Banks. 

MADE BELL. A bill drawn in this country and 
payable abroad, if negotiated and indorsed in England 
by a correspondent of the drawer, is called a made bill. 
Such a bill thus bears the name of an indorser as well 
as that of the drawer and drawee. (See Drawn Bill.) 

MAGISTRATE’S ORDER. A magistrate before 
whom criminal proceedings are being taken may order 
that the prosecutor may inspect and take copies of 
entries in the books of a bank at which the defendant 
keeps his account. (Bankers’ Books Evidence Act, 
Sections 7 and 10.) 

MAGNETIC INK CHARACTER RECOGNITION. 
(See Mechanised Accounting.) 

MAIL TRANSFER. The transfer by mail of an 
amount of currency or sterling to another country. The 
remitter signs an order requesting the banker to transfer 
the amount by mail, giving the name and address of the 
payee and stating whether the payment is to be made (a) 
under advice, (b) on application and identification (a 
specimen signature of the payee should, if possible, be 
supplied), (c) to credit of payee’s account at . . . bank. 

MAKER OF PROMISSORY NOTE. The person 
who sigps a promissory note promising to pay another 
person is called the “maker.” 

By Section 88 of the Bills of Exchange Act, 1882 — 

“The maker of a promissory note by making it — 

“(1) Engages that he will pay it according to its 
tenor; 

“(2) Is precluded from denying to a holder in due 
course the existence of the payee and his then 
capacity to indorse.” 

There may be two or more makers, and they may be 
liable jointly, or jointly and severally, according to the 
tenor of the note. (Section 85.) 

Where a promissory note is in the body of it made 
payable at a particular place, it must be presented for 
Ijayment at that place in order to render the maker 
liable. In any other case, presentment for payment is 
not necessary in order to render the maker liable. 
(Section 87 (1).) 
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The maker of a note is deemed to correspond with 
the acceptor of a bill. (See Presentment for Payment, 
Promissory Note.) 

MAKING-UP DAY. The first day of the settlement 
on the Stock Exchange. 

MALA FIDE. Latin, in bad faith. The opposite to 
mala fide is bona fide, in good faith. 

MANAGEMENT SHARES. Shares of the same 
nature as founders’ shares, but instead of being held by 
the founders are intended for the managers of a company 
to cause them to take a greater interest in making the 
business a successful one. (See Founders’ Shares.) 

IMAGER’S DISCRETIONARY LIMITS. The 
limits up to which a branch manager may lend without 
reference to Head Office. In some banks there are two 
limits, the higher being for secured advances and the 
lower for unsecured advances. They are usually ex- 
pressed thus: M.D.L. £2,500/£l,000. Advances made 
under the manager’s discretionary limits may be re- 
viewed from time to time by inspection staff and by 
periodical returns from the branch to Head Office. 

MANDANT, OR MANDATOR. The person who 
gives a mandate. The party in whose favour it is given 
is called the mandatory. 

MANDATE. An authority in writing by which one 
person (the mandator) empowers another person (the 
mandatory) to act on his behalf. If John Brown author- 
ises T. Jones to sign cheques upon his account, the 
usual form of signature is per pro. (or p.p.) John Brown, 
T. Jones. The mandate should state that Jones may sign 
whether the account is in credit or in debit (if that is 
the wish of Brown) and a specimen of the signature of 
Jones should be given on the mandate in the form in 
which he will sign. Heber Hart in the Law of Banking 
states that “an agent cannot bind his principal by 
borrowing money, either by overdrawing an account or 
otherwise, without either an express or implied previous 
authority, or an authority to be inferred from the 
subsequent recognition by the principal of his conduct.” 
In cases where the principal has arranged for an over- 
draft on the account, a mandate would cover the cheques 
drawn by the agent within that arrangement, in the event 
of the mandate not including such words as “whether 
the account is in credit or is overdrawn,” but it is an 
usual practice and it is advisable to include those words 
in the authority. In the absence of such, or similar words 
in the mandate, the principal would not be liable for an 
overdraft created by the agent without the principal’s 
sanction or knowledge. Particulars of the authority 
should be noted in the ledger against the account to 
which it refers, and if it is only for a certain period or 
is limited to drawings up to a certain specified amount, 
these important points should be very clearly recorded. 
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A mandate by Brown may authorise Jones to sign 
Brown’s name, but the preferable way is, as given 
above, for Jones to sign “per pro.” 

It has been held that it is “clearly the duty of a person 
giving a mandate to take reasonable care that he does 
not mislead the person to whom the mandate is given.” 
{Kepitigalla Rubber Estates Ltd, v. The National Bank 
of India Ltd., [1909] 2 K.B. 1010.) 

A mandate is deternoiined by the death, bankruptcy, 
or mental incapacity of the person, or one of the persons 
in the case of a joint account, who gave the authority. 
(See Joint Account.) 

A person who has authority to sign for another has 
not, as a rule, any power to delegate that authority. 

A mandate has also come to mean a cheque— “the 
customer’s mandate to his banker” — ^and the documents 
signed by customers of a special nature, when they 
open their accounts. In the Gilbart Lectures of 1955 
Lord Chorley said on this subject ; “These are, of course, 
in very dijfferent form from cheques . . ., and though 
they authorise the banker to take certain specified 
action in relation to the customer’s account and other 
matters, they do not order him to do so. If, as I suspect, 
a mandate ought to be in form an order, these docu- 
ments are not properly speaking mandates, and the 
older title under which they were known, that of letter 
of authority, would appear to be more accurate. 

“But in fact these documents are more than letters of 
authority, for the authorisation is an unilateral act in 
the law which does not amount to a contract, at any 
rate until it is acted upon by the person to whom it is 
addressed— the mandatory, if you will. What we have 
here, in most cases at any rate, is a true contract which 
confers rights and imposes obligations upon both banker 
and customer. 

“Take for illustration the typical mandate used in the 
opening of a joint account. It is quite a long document, 
not only authorising the opening of the account and the 
method of operation thereof, but dealing with such 
matters as survivorship and— what is of great import- 
ance-containing an agreement by the customers that 
their liability to the banker is to be joint and several. 
Thus it is a complete contract . . . .” (Journal of the 
Institute of Bankers, June 1955.) 

The joint and several liability thus established by the 
mandate permits the banker, in the event of the death, 
mental incapacity or bankruptcy of one of the joint 
account-holders, to claim on his or her estate for an over- 
drawn balance. Such an agreement also gives the banker 
the right, after reasonable notice, to set oj0f a credit 
balance on any of their private accounts against an over- 
draft on the joint account. 

There is no stamp duty upon a mandate. (See Agent, 
CkMMOPANiES, Delegation of AuTHomry, Ejcbcutor, 
Partnerships, Per Pro,) 

MANDATORY. One to whom a mandate or an 
authority is given. The person who gives the mandate 
is called the mandant or naandator. The relationship 
of banker and customer is partly that of mandatory and 
mandant. 
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A mandatory cannot, unless expressly empowered in 
the mandate, delegate his authority to another person. 

MARGIN. In banks, the difference between the 
amount of a loan and the value of the security is gener- 
ally referred to as the margin. When the value of a 
security falls so that it is no longer in excess of the loan, 
the margin is said to have “run off.” (See Advances) 

MARGINAL LETTER OF CREDIT. A letter of 
credit, printed upon the margin of a bill form, issued 
by a banker, authorising the person to whom it is 
addressed “to draw the annexed bill” at a certain 
currency for a specified amount, and undertaking to 
honour the bill if drawn in accordance with the terms of 
the letter. (See Documentary Credit.) 

MARINE INSURANCE POLICY. Marine insur- 
ance is a contract whereby one party, in consideration 
of a premium paid, undertakes to indemnify the other 
party against loss from certain perils or sea risks to 
which his ship or cargo may be exposed. 

A policy of marine insurance is usually effected with 
insurers, called “underwriters.” The term “under- 
writer” is applied because each person who acts as an 
insurer signs his name at the foot of the policy and 
states the amount for which he is to be hable. The 
ship or the goods may be insured either for a certain 
voyage or during some period of time, and the under- 
writers by the contract agree to indemnify the insurer 
against loss in accordance with the terms of the policy. 

A person wishing to insure usually employs an 
insurance broker to arrange the terms of the policy with 
the underwriters. 

The person insured must have an insurable interest 
in the ship or its cargo, otherwise the contract is not 
legally binding. 

There are several kinds of marine policies, the princi- 
pal being— 

A “valued policy,” where the value of the ship or 
subject insured is stated in the policy. Ships and, 
freights are usually insured under a valued poli^. 

An “open policy,” where the value of the subject 
insured is not stated in the policy. When a loss 
occurs the value has to be proved. Goods 
usually included in an open policy. The descrip- 
tion in the policy should agree with that in the bill 
of lading. 

There are also — ^a “Time Policy,” that is a policy for 
a fixed time, a “Voyage Policy,” that is for a 
particular voyage, a “Floating Policy,” which 
insures the subject-matter in whatever ship it may 
be; and other varieties. 

The underwriters are liable for the full amount of the 
insurance in the event of the ship being totally lost, but 
in the case of a partial loss the underwriters are usually 
liable only for two-thirds, the remaining one-third of the 
loss falling upon the owner of the ship. 

As from 1st February, 1938, what is known as the 
“Waterborne Agreement” came into force among 
London imderwriters, whereby war risk is covered 
only whilst goods are actually on ship, except that fifteen 
days are allowed for loading and unloading, and fifteen 
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days for transhipment where such is necessary as from 
an up-river vessel to an ocean-going boat. 

An insurance certificate is sometimes attached to a 
bill, and is a declaration by an insurance company that 
the goods are insured under a policy which also covers 
other goods. 

A document of insurance is not a good tender m 
England under an ordinary c.i.f. contract unless it be an 
actol policy. (Scott v. Barclays Bank Ltd, (1923), 39 
T.L.R. 198.) (See Documentary Credit.) 

By the Stamp Act, 1891, as amended by the Finance 
Act, 1959, the duty on policies of marine insurance will 
be a fixed sum of sixpence. 

In F. W, Berk and Company Limited v. Style^ [1955] 

3 All E.R. 625, it was held that marine policies expressed 
to cover “all risks of loss and for damage from whatso- 
ever cause arising” did not cover loss from inherent vice. 
The policies embodied the Institute Cargo Clauses 
(Wartime Extension), in particular the provision that 
“this insurance shall in no case be deemed to extend to 
cover loss, damage or expense proximately caused by 
delay or inherent vice or nature of the subject-matter 
insured.” The Marine Insurance Act, 1906, Section 
55 (2) (c), is to much the same effect, “unless the policy 
otherwise provides.” 

The cargo consisted of kieselguhr packed in paper 
bags and the learned judge foimd as a fact that the 
subject-matter of the insurance was kieselguhr in paper 
bags, not kieselguhr alone, and that owing to defective 
packing there was at the time of shipment inherent vice, 
against which the plaintiffs were not insured. The 
policies covered a risk and not a certainty, and m this 
case it was virtually certain that the bags would not 
hold their contents. 

When a banker receives from abroad a bill of 
exchange with a policy of insurance or an insurance 
certificate attached, he must see that the policy or the 
.certificate is stamped within ten days of its arrival in 
this country. The certificate does not require stamping 
if there is a note upon it that the original policy is 
stamped. 

By the Fiaance Act, 1901 — 

“Section 11. (1) Notvwthstanding anything con- 
tained in the Stamp Act, 1891, a policy of sea 
insurance made for time may contain a con- 
tinuation clause as defined in this Section, 
and such a policy shall not be invalid on the 
^ound only that by reason of the continua- 
tion clause it may become available for a 
period exceeding twelve months. 

“(2) There shall be charged on a policy of sea 
insurance containing such a continuation 
clause a stamp duty of sixpence in addition to 
the stamp duty which is otherwise chargeable 
on the policy, 

“(3) If the risk covered by the continuation clause 
attaches and a new policy is not issued covering 
the risk, the continuation clause shall be 
deemed to be a new and separate contract of 
sea insurance expressed in the policy in which 
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it is contained, but not covered by the stamp 
thereon, and the policy shall be stamped in 
respect of that contract accordingly, but may 
be so stamped without penalty at any time not 
exceeding thirty days after the risk has so 
attached. 

“(4) For the purpose of this Section, the expression 
‘continuation clause’ means an agreement to 
the following or the like effect, namely, that in 
the event of the ship being at sea or the voyage 
otherwise not completed on the expiration of 
the policy, the subject-matter of the insurance 
shall be held covered until the arrival of the 
ship, or for a reasonable time thereafter not 
exceeding thirty days.” 

By the Revenue Act, 1903 — 

“Section 8. A policy of insurance made or purporting 
to be made upon or to cover any ship or vessel, or the 
machineiy or fittings belonging to the ship or vessel 
whilst under construction, or repair, or on trial, shall 
be sufSciently stamped for the purposes of the Stamp 
Act, 1891, and the Acts amending that Act, if stamped 
as a policy of sea insurance made for a voyage and 
though made for a time exceeding twelve months, shall 
not be deemed to be a poli<^ of sea insurance made for 
time.” (See Mutual Insurance, Ship, Waitreorne 
Agreement.) 

MARITIME LIEN. A Hen which attaches to a vessel 
and/or its cargo as a result of some liabiHty incurred 
in respect of a voyage. It is not necessarily a possessory 
lien and is enforced by legal process in the Admiralty 
Court. Examples are a Hen of seamen for wages; a 
Hen of a master of a ship for wages and disbursement; 
Hen in respect of salvage. 

MARK. (See Marksman.) 

MARKED ABSTRACT. An Abstract of Title which 
has been “marked” to show that documents which are 
not usually included with the title deeds, such as pro- 
bates or marriage or death certificates, have at some 
time been inspected. The marking is done in mk in the 
margin of the Abstract and is signed by the person 
inspecting the document, after this fashion: “Original 
produced by . . ., SoHcitors, St. Albans, 27th August, 
1962, and exammed. (Signed.)” Thereafter this certifi- 
cate is accepted by other interested parties and the 
document is not usuaHy again inspected. 

MARKED CHEQUE. Marking cheques takes one 
of two forms— marking for clearing purposes and 
marking at the request of the drawer. In connection 
with local exchanges in country branches, chequ^ are 
frequently presented by one banker to another in the 
same town to be “marked” as being good. If the 
cheque is aU right, the banker on whom it is drawn 
initials it and hands it back to the banker who has 
presented it to be “marked.” The banker holding the 
cheque can then rest satisfied that it will be paid when 
presented through the clearing later on in the day, or, 
if too late for that day’s clearing, through the clearing 
on the following day. The arrangement is one between 
the two bankers and has nothing to do either with the 
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drawer, payee, or holder. If further cheques should be 
presented for payment before the “marked” cheque 
arrives through the local clearing, and the balance of the 
customer’s account, taking the amount of the “marked” 
cheque into consideration, will not permit of their pay- 
ment, the banker is justified in refusing payment of those 
subsequent cheques. When the banker “marked” the 
cheque he practically paid it, and is entitled to regard it 
as paid, although, for the personal convenience of the 
two bankers, the cheque itself is permitted to be passed 
through the clearing with the other cheques. The 
“marked” cheque will, of course, be debited to the 
drawer’s account when it comes in, even though the 
drawer in the interval has died or become mentally 
incapable or bankrupt. The cheque being to all intents 
and purposes paid when “marked,” the drawer cannot 
stop payment of it after it is “marked.” 

Instead of “marking” a cheque some bankers pay it, 
if in order, and give in exchange a clearing voucher to be 
passed through the next local clearing. 

Bankers were occasionally requested by the drawer 
of a cheque to mark or certify it as good for the amount, 
as, for example, when the customer desired to settle for 
the purchase of property or to pay customs duties. In 
1920, the Committee of London Clearing Bankers re- 
commended that such marking should be discontinued 
in favour of the issue of a baker’s draft. Where very 
exceptionally a cheque is marked for a customer, it 
is the practice to take his authority to debit his account 
forthwith and to credit a suspense account to which the 
marked cheque is debited on presentation. The drawer 
caimot stop payment of a cheque marked at his request. 

Chalmers’s Bills af Exchange says: “At common law 
there is no objection to the acceptance of a cheque, if 
the holder likes to take it in lieu of payment, but the 
Bank Charter Acts would in most cases render this 
illegal.” 

In the Privy Council case of Bank of Baroda Ltd, v. 
Punjab National Bank Ltd,, [1944] 2 All E.R. 83, it was 
held that marking or certification is neither in form nor 
effect an acceptance of which the holder or payee can 
avail himself. It was said that “it would certainly 
require strong and unmistakable words to amount to 
the acceptance of a cheque.” 

In the United States cheques are freely certified by 
bankers, and such certification is held by law to be 
equivalent to acceptance. (See Certification of 
Cheques, Cheque, Marking Names.) 

MARKET OVERT. An open or public market. By 
ci^tom, shops in the City of London are market overt 
for the purposes of their own trades, and outside the 
linuts of the city the name is applied to particular places 
which are set apart for a market by grant or by prescrip- 
tion. When a person buys, in market overt, goods which 
have been stolen he obtains a good title, unless the 
thief is afterwards prosecuted and convict^, when the 
property in the goods revests in the original owner. Sale 
in market overt is the chief exception to the role that a 
purchaser obtains no property in goods of which his 
transferor was not the owner. 
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MARKET PARTNERSHIP. A term used on the 
London Stock Exchange to describe a partnership 
where two members, who each deal and settle bargains 
in their own name, notify to the secretary that they hold 
themselves jointly responsible to the Stock Exchange 
for all transactions entered into by either of them ^ 
MARKETABLE SECURITY. A marketable secui- 
ity, as defined by Section 122 of the Stamp Act, 1891, 
is a “security of such a description as to be capable of 
being sold in any stock market in the United Kingdom ” 

MARKING CHEQUES. (See Certihcation of 
Cheques, Marked Cheques.) 

MARIGNG NAMES. Certain international securi- 
ties— generally those of the “American” type— may be 
registered in the names of nominees, such as a meinber 
of the Stock Exchange or a banker. The certificates are 
discharged in the blank by the nominee on the reverse 
side and are then transferable by delivery as with a 
security payable to bearer. Accordingly the transfer 
need not be registered with the company. 

The London Stock Exchange has compiled a list of 
firms recognised by the Market as “good marVing 
names” for this pu^ose of nominee holdings. Shares 
so registered usually command a slightly better price 
than those not in a good marking name. 

Dividends and other cash or stock distributions and 
rights to new issues must be collected from the “mark- 
ing name.” These duties are usually undertaken on 
behalf of the owner by his banker. 

The “marking name” makes a charge for its services 
generally by^ quoting a rate of exchange for cash distri- 
butions which is less favourable than that actually 
received. 

The collecting agent also makes a charge for his 
services in collecting dividends, etc. The relative 
certificates are marked on the back with a rubber 
stamp by the “marking name” to indicate that dividends, 
etc., have been claimed. 

AlS against the advantages accruing to the owner of 
having his certificate registered in a “marking name” 
must be set the receipt direct of dividends, notices, as to 
rights, balance sheets, etc., if the certificate is in his 
own name; likewise no charges are incurred and the 
best rates obtained for dividends, etc. 

(See American Share Certcficates.) 

MARKSMAN. A person who is unable to write, 
from any reason, and who signs by a mark, thus x, in 
the presence of one or more witnesses. The usual form 
in such a case is — 

his 

John x Brown. 
mark. 

Witness, Witness, 

R. Jackson, T. Jones, 

King Street, British Bank, 

Leeds, Leeds, 

Grocer. Cashier. 

A banker generally requires a mark to be witnes^d 
by two persons, particularly if it is in connection with 
360 



DICTIONARY OF BANKING 


[MAR 


MARI 

either paying in or withdrawing money, and it is 
desixabk that one of the witnesses should be an outside 
person who is well known to the bank. If, however, 
such a witness is not available it is usual for two mem- 
bers of the staff to sign as witnesses. In some banks the 
cashier who has the transaction in hand may act as one 
witness, but in other banks both witnesses have to be 
independent altogether of the transaction, 

It^ usual for a customer who cannot write, if he is 
going to draw many cheques upon his account, to give 
authority to someone to sign cheques per pro., and the 
matter is best arranged when the account is first opened. 

When a deed is executed by “mark,” a special form 
of attestation clause is necessary. (See Attestation.) 

In Scotland the execution of a deed by a mark is not 
valid. It must be executed for the person by a Notary 
Public or a Justice of the Peace before two witnesses. 

MARRIAGE SETTLEMENT. A settlement of 
property, provided by either or both of the parties to 
the contract of marriage, and made either before or 
after the marriage. In the former case it is called an 
ante-nuptial settlement, and in the latter a post- 
nuptial. Except in the case of fraud, an ante-nuptial 
settlement is one made for valuable consideration, the 
marriage being the consideration. But in the case of a 
post-nuptial settlement, there is only what is known in 
law as “good consideration,” and the settlement may be 
avoided in certain cases if the settlor becomes bankrupt 
within a certain period after the settlement is made. (See 
Settlements— Settlor Bankrupt.) 

(See the provisions of the Settled Land Act, 1925, 
under Settled Land.) 

For Stamp Duties see Settlement. 

MARRIED WOMAN. The Married Women’s 
Property Act, 1882, permitted a married woman to hold 
property as her separate estate and to dispose of such 
separate estate subject to any restraint on anticipation. 
Restraint on anticipation occurred where a married 
woman was prohibited from anticipating the income 
of settled funds or from charging or alienating the 
capital. A creditor’s remedy was thus confined to a 
married woman’s separate property free from restraint 
on anticipation, except that by tide Bankruptcy Act, 
1914, Section 125, a married woman could be made 
bankrupt if she were in trade or business, whether 
separately from her husband or not. 

A husband was fully liable for his wife’s civil wrongs 
during marriage. 

But by the Law Reform (Married Women and Tort- 
feasors) Act, 1935, Section 1, a married woman shall — 

(a) be capable of acquiring, holding, and disposing 

of any property; and 

(b) be capable of rendering herself, and being 

rendered, liable in respect of any tort, contract, 

debt, or obligation; and 

(c) be capable of suing and being sued, either in tort 

or in contract or otherwise; and 
be subject to the law relating to bankruptcy and to 

the enforcement of judgments and orders, 
in all respects as if she were a feme-sole. 


Section 2 says tlmt— 
ail property which— 

(a) immediately before the passing of this Act was 

the separate property of a married woman or 

held for her separate use in equity; or 

(b) belongs at the time of her marriage to a woman 

married after the passing of this Act; or 

(c) after the passing of this Act is acquired by or 

devolves upon a married woman, 
shall belong to her in all respects as if she were a feme- 
sole and may be disposed of accordingly. 

Existing restraints on anticipation or those imposed 
in any instrument executed before 1st January, 1936, 
continued to be, or should in due course become effec- 
tive. (Section 2.) By Section 3 it was provided that the 
will of a testator who died after 31st December, 1945, 
should be deemed to have been executed after 1st 
Januaty, 1936, notwithstanding its actual date of 
execution. Thus a statutory limit was put to a testator’s 
imposition of a restraint on anticipation in an instru- 
ment executed before 1st January, 1936. 

But the Married Women (Restraint on Anticipation) 
Act, 1949, has abolished all such restraints. 

Hence, a married woman can now hold property as 
if she were unmarried and restraint on anticipation is 
abolished. She can enter into any contract and be sued 
for any debt or tort. A creditor can obtain judgment 
against her personally and has his rights against her 
property notwithstanding it was subject to a restraint on 
anticipation imposed before 1936. Section 125 of the 
Bankruptcy Act, 1914, is repealed and a married woman 
is subject to bankruptcy law whether in trade or business 
or not. A husband is no longer liable for his wife’s 
civil wrongs. A husband’s liability for debts incurred 
by his wife for necessaries for herself and his household 
is left untouched, however. 

Where a married woman is adjudged bankrupt, her 
husband is postponed as to dividend as her creditor 
imtil the claims of the other creditors have been met. 
And where a husband is bankrupt, his wife cannot claim 
any dividend as a creditor until the claims of the other 
creditors have been satisfied (Bankruptcy Act, 1924, 
Section 36 (1) and (2)). 

A banker should take care to see that the account of a 
wife of an undischarged bankrupt is not used for 
collecting her husband’s cheques. 

Where a married woman has a joint account with her 
husband, her right to any credit balance on his decease 
is a question of intention on the husband’s part. Where 
the express intention of opening the account in joint 
names was to make provision for his wife, she can deal 
with the balance, (foley v. Foley, [1911] 1 I.R. 281.) 
But where the account was opened by the husband for 
his convenience, the balance cannot be claimed by the 
wife. (Mm'shal v. Crutwell (1875), 20 L.R. Eq. 328.) 
In practice, a mandate is taken on opening the account 
wherein it is acknowledged that the account is with 
benefit to survivor, thus avoiding any doubt as to 
intention. The effect of this mandate is to protect the 
banker from involvement in any dispute between the 
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survivor and another party. The common law presump- 
tion that sole ownership of the joint properly passes to 
the survivor on the death of the other party may be 
displaced by a number of factors, particularly the 
intention of the parties, as mentioned above, and 
disputes may arise, for example, between a widow and 
the personal representative of the deceased husband. 
Nevertheless, the banker will be safe in relying on his 
mandate, unless he has direct notice that to do so will be 
to further a fraudulent transaction. Where a married 
woman gives a guarantee for her husband’s account 
she should be separately advised by her solicitor and 
should acknowledge in writing that she understands the 
terms of the document and enters into the contract 
freely and voluntarily. (See Guarantee.) 

The Married Women’s Property Act, 1964, was 
intended to clarify the position relating to a wife’s 
savings out of her housekeeping allowance. Section 1 
provides that such savings, or any property acquired out 
of such savings, shall, in ^e absence of any agreement 
to the contrary, be treated as belonging to the husband 
and wife in equal shares. 

As to the Married Women’s Property Act and Life 
Policies, see under Life Policy. 

The right of a deserted wife to occupy the matri- 
monial home against a bank to whom the home has been 
mortgaged as security was discussed in National 
Provincial Bank Ltd. v. Hastings Car Mart Ltd. and 
others^ [1963] 2 W.L.R. 1015, where the bank, not 
having notice at the time of the mortgage of the deser- 
tion, later took out a summons for possession, which 
was resisted by the wife. The bank was held to be 
entitled to an order for possession, and the wife appeal- 
ed. The appeal was allowed by a majority of the Court 
of Appeal. The majority held ([1964] 2 W.L.R. 751): 

(1) that the husband was conclusively presumed to 
have authorised his wife to remain in the matrimonial 
home, 

(2) that it was settled law that a deserted wife’s right 
to remaiii in the matrimonial home was a licence 
coupled with an equity and binding on the husband’s 
successors in title so long as the vrife remained in actual 
occupation of the home; and 

(3) that, so far as registered land is concerned, the 
right of a deserted wife to remain in occupation was an 
overriding interest within Section 70 (1) (g) of the Land 
Registration Act, 1925, available against all the hus- 
band’s successors in title save where inquiiy was made 
of the wife and her interest was not disclosed. 

The position with regard to unregistered land is 
different, but where the land is registered it now seems 
that bankers who wish to be fully protected must 
ascertain by inquiiy of the wife at the house whether 
or not she has been deserted by her husband. The many 
difficultly attending this course are likely to lead 
bmikers in normal drcumstances to accept the possi- 
bility of desertion as an unavoidable business risk. 

MARSH/^ING SECURITIES, The equitable 
doctrine which provides that a creditor who has re- 
omrse to more than one security of the debtor shall not 
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in exercising his rights prejudice another creditor who is 
covered by one of the same securities. 

Thus where A mortgages two properties X and Y to 
B and later gives a second mortgage on Y to C, C may 
demand that the securities be marshalled, i.e. that B’s 
claim shall be satisfied as far as possible from property 
X, that property Y or as much as is not required to 
satisfy B’s claim be left to satisfy C’s mortgage. 

The doctrine of marshalling will not be allowed to 
prejudice a third mortgagee, however. 

MATERIAL ALTERATION. Section 64 of the 
Bills of Exchange Act, 1882, provides that where a bill 
or acceptance is materially altered without the assent of 
all parties liable on the bill, the bill is avoided except 
as against a party who has himself made, authorised, or 
assented to the alteration, and subsequent indorsers. 

Where the alteration is not apparent, however, a 
holder in due course may enforce payment of the bill 
according to its original tenor, e.g. a cheque raised from 
eight pounds to eighty pounds, so that the alteration 
cannot be detected with reasonable care, would give a 
holder in due course the right to enforce payment 
against the drawer for the original sum of eight pounds. 
Section 64 says that, in particular, alteration of the date, 
the sum payable, the time of payment, the place of 
payment and the addition of a place of payment without 
the acceptor’s consent where the bill has been accepted 
generally, are material alterations. Where a bill was 
accepted bearing neither date nor drawer’s name, and 
bearing on the top the word “London,” the substitution 
by the drawer when he signed it of “Lausanne” was 
held not to be an alteration of an existing instrument. 
{Foster v. Driscoll^ [1929] 1 K.B. 470.) But where, 
subsequent to completion and execution of a bill, an 
alteration was made of the place where the bill pur- 
ported to be drawn so as to make it a foreign bill, it was 
held to be a material alteration as it altered die rights and 
liabilities of parties. {Koch v. Dicks, [1933] 1 K.B. 307.) 

Where a solicitor prepared a cheque for signature by 
executors as drawers, payable to John Trust & Co., 
and after the cheque was returned to him duly signed by 
the drawers, added to the payee’s name the words “per 
Cumberbirch & Potts,” the name of his firin, it was 
held to be a material alteration. The drawee banker, 
notwithstanding that the alteration was not apparent, 
was liable for having paid the cheque. {Slingsby v. 
District Bank, [1932] 1 K.B. 544.) 

The trial judge, whilst holding, in this case, that the 
leaving of space after the payee’s name was not contri- 
butory negligence on the part of the drawer, hinted, 
however, that if such cases of loss thereby became 
common, the drawer might be held to be liable. (See 
also Alterations.) 

MATE’S RECEIPT. A document acknowledging 
receipt of goods on board ship, and signed by the mate. 
It states that the goods are received in good order and 
condition and gives their description and distinguishing 
marks, and the name of the shipper, but not usually the 
name of the consignee. 

The mate’s receipt is exchanged later for the bill of 
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lading. It is not a document of title and it is not necess- 
ary for a shipping company to demand the mate’s receipt 
before issuing the biU of lading, but it is the invariable 
practice of English companies to issue bills of lading 
only against production of the relative mate’s receipt. 

Lord Wright in the Privy Council case of Nippon 
Yusen Kaisha v. Ramjibon Serowjee (1938) said: “The 
mate’s receipt is not a document of title to the goods 
shipped. Its transfer does not pass property in the goods 
nor is its possession equivalent to possession of the 
goods. It IS not conclusive and its statements do not 
bind the shipowner as do the statements in a biU of 
lading signed within the master’s authority. It is 
however, prima facie evidence of the quantity and 
condition of the goods received and prima facie it is the 
recipient or possessor who is entitled to have the bill of 
lading issued to him. But if the mate’s receipt acknow- 
ledges receipt from a shipper other than the person who 
actually receives the mate’s receipt and, in particular, 
if the property is in that shipper and the shipper has 
contracted for the freight, the shipowner will prima facie 
be entitled and indeed bound to deliver the bill of lading 
to that person.” 

MATURITY. The maturity of a bill of exchange or 
promissory note is the date upon which it matures or 
falls due to be paid. (See Presentment for Payment.) 

MAUNDY MONEY. The money which the Sovereign 
causes to be distributed on Maundy Thursday— that is, 
the Thursday in Holy Week — to as many poor men 
and women as he or she is years old. The money, which 
is of thesame number of pence as the sovereign’s age, con- 
sists of four silver coins, a fourpenny piece, a threepenny 
piece, a twopenny piece, and a penny piece. The coins 
are not of much use to the recipients, except to sell to 
anyone who is interested in coins. Bankers were 
sometimes requested by customers to obtain a set of 
Maundy money to add to a collection of coins, but the 
Mint has now discontinued issuing any sets of Maundy 
money to banks. Originally the bestowal of the Royal 
Maundy gifts was preceded by a service during which 
the King m person washed the feet of poor persons in 
token of humility, but since the reign of James II this 
part of the ceremony has not been observed. On the 
occasion of the first distribution of Maundy gifts from 
the almonry of King George VI, the number of recipi- 
ents was forty-one of each sex, that being the Sovereign’s 
age, and accordingly forty-one old men and forty-one 
old women each received forty-one pence of these 
specially minted coins. The origin of the word Maundy 
is, by some persons, said to be derived from the Latin 
words mandatum novim (a new commandment) as those 
were &e first words of the anthem which used to be 
sung in olden times when the King performed the 
ceremony of washing the feet of the poor people, 
pother explanation of the origin of the word is that it 
is derived from the “maunds,” or baskets, which con- 
tained the bread for distribution to the poor. 

As to the standard weight of these coins, see under 
Coinage. 

MECHANISED ACCOUNTING. (Non-elect- 


RONic.) Mechanised accounting was first introduced into 
British banks round about 1929. Adding machines had 
been in use in large oflBces before 1914, but it was not 
until 1928 that satisfactory power-operated accounting 
machines became available. These were capable of 
posting current accounts ^ept on separate sheets), and 
they also provided a continuous carbon copy of all the 
entries passing through them, with cumulative totals as 
required. The carbon copies (“journal sheets”) replaced 
the check ledgers, day books, journals, etc., and other 
books of prime entry formerly used, and supplied 
totals of debits and credits for each ledger section from 
which aggregates of balances could be built up from 
day to day. Customers’ statements were posted daily 
on similar machines but the ledger accounts and the 
statements for any particular section of accounts were 
posted by different operators. 

Although accounting machines have been consider- 
ably improved since the early days, the system of 
mechanised accounting most commonly used today in 
British banks still remains the same in principle as it 
was then. It is often called the dual-run system because 
the posting is done twice, once for the ledger and once 
for the statement, so providing a check of accuracy. 
Comparison of the journal sheets for the two runs shows 
the accuracy of the entries, and a call of balances of ac- 
counts and possibly account numbers also from one 
journal sheet to the other verifies correct selection of 
accounts. 

Many attempts have been made to evolve a satisfac- 
tory system (also called single-shot or one-shot) 

which would dispense with one of the two posting runs, 
the ledger record being produced from the statement (or 
vice versa) by use of carbon paper or some other means. 
The dMcuIty is to find a method of checking selection 
of accounts without resort to calling back of entries 
against vouchers or some equally laborious process 
which would largely offset the saving of time resulting 
from the dropping of one posting run. 

The most satisfactory method seems to be the zero 
proof system, involving the use of account numbers and 
check figures. Each account must have a distinctive 
number which appears on debit and credit vouchers, 
but not on the ledger sheet. The check figure, consist- 
ing of the sum of the account number and the balance 
of the account is printed on the ledger sheet in the 
column provided at the end of each posting operation. 
There are many variations in procedure, but the prin- 
ciple is that the operator selects the ledger sheet to be 
posted by reference to the name on the voucher. She 
then keys the check figure from the ledger sheet, the 
balance from the ledger sheet and the account number 
from the voucher. If the correct sheet has been selected, 
the machine will automatically print a zero. The opera- 
tor the proceeds to post the item. 

In one version of the single-shot method the machine 
prints the ledger account and statement beside one 
another, the same figures being printed twice. This is 
known as the side-by-side system. The sheets are 
guillotined when it is necessary to send the customer 
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his statement. In another version the statement is 
produced photographically from the ledger sheet, which 
is of translucent material. 

Manufacturers of machines have made many im- 
provements in the design of accounting machines and the 
facilities they give. One of the newest types incorpor- 
ates a novel feature, namely the recording of the balance 
of the account and the account number on the reverse 
of the ledger sheet on magneticahy sensitive stripes. 
This system is sometimes called “semi-electronic,” but 
the expression is apt to give the impression that the 
machines resemble computers, which is not so. They 
provide, in effect, side-by-side single-shot posting. 
When tiae operator, having selected the ledger sheet 
according to the name of the voucher, inserts it in the 
machine, the balance of the accoimt and the account 
number are picked up automatically without keying. 
The operator then keys the account number, taking it 
from the voucher, and if this differs from the number 
already picked up the machine stops. Not only is the 
machine quick to operate, but as the account number is 
not visible on the ledger sheet there is greater certainty 
of correct selection of accounts. 

Single-shot methods are not, however, very widely 
used in British banks, dual-run being the commonest 
mechanised system. There are, of course, a very large 
number of small branch banks where the accoimting 
is still done by hand and many also of various sizes 
where the ledgers are handwritten and the statements 
machine-printed. 

(Electronic Computers.) During the 1950’s many 
British banks experimented with electronic computers, 
and by the early 1960’s several banks had installed 
these instruments and were starting to use them for 
current account work. 

A computer is much more than an improved account- 
ing machine. Whereas the latter can perform only a 
limited range of operations and requires continuous 
human control, a computer is capable of canying out 
automatically as often as desired a sequence of opera- 
tions however complex. It does its work moreover at 
high speed. 

Despite its versatility, however, a computer cannot 
make even the simplest calculation without precise 
“instructions,” and it is necessary therefore to draw up 
a complete scheme of orders, known as a “programme,” 
for the particular operation which the computer is to 
perform. The operation must be broken down into 
separate individual steps, and each of these must be 
recorded in the code which the computer can recognise 
and act upon. The work of programming and coding 
may take several months of concentrated expert work, 
but once completed the same programme will serve 
indefinitely whenever the computer performs the opera- 
tion in question. 

Bank current-account work involves comparatively 
simple calculations which are carried out over and over 
again on a large volume of entries. The debits and 
credits are the raw material on which the computer 
wcnrks and are known as the “data.” 


[MEC 

Operations such as this are referred to as “data 
processing” to distinguish them from computer appli- 
cations which involve very long and complicated 
calculations on small amounts of data such as would be 
found in some mathematical and scientific applications. 

The computer operation for current accounts consists 
of three parts: the “input” stage on which the data 
(debits and credits) are fed into the computer; the 
operations within the computer itself; and the “out- 
put” stage, i.e. the printing of statements, lists of 
balances, statistics, etc. 

The input data is usually fed into the computer in the 
form of punched-paper tape or punch cards, and the 
first step in preparing the data for the computer is, 
therefore, to punch the entries and the numbers by 
which the computer identifies the accounts into paper 
tape or cards with the aid of a suitable machine. 

The data is then fed into the computer and simulta- 
neously the programme is also fed in, usually from mag- 
netic tape on which it is recorded. The computer then 
deals with the data as “instructed” by the programme. 
It is only possible here to give a brief outline of the 
processes involved. The entries are first sorted by the 
computer into numerical order of accoxmt numbers and 
recorded on a magnetic tape. The next stage requires 
other magnetic tapes brought forward from the previous 
day, on which are recorded the balances of the accounts 
and all the ordinary information regarding them, such 
as names and addresses of customers, dates for despatch 
of statements, limits for overdrafts, details of stopped 
cheques, and so on. The balances tape is updated by 
the computer with today’s entries and re-recorded on 
tape. A further tape brought forward from the previous 
day contains a cumulative record of all the entries on 
the various accounts since the respective statements 
were last printed. This is also updated with today’s 
entries. Without any more prompting than is contained 
in the programme the computer automatically prints 
out statements due for dispatch, lists of balances, lists 
if irregular overdrafts, statistical information, in fact all 
necessary information provided for in the programme. 

It is clear that computers are powerful and versatile 
instruments which will almost certainly be used in- 
creasingly in banks in the future. They can be pro- 
grammed for almost any kind of routine work in addi- 
tion to posting of current accounts. Their application 
to British banking will raise certain special problems, 
however, of which an important one will be the fact 
that bai^ in this coimtry have many branches of 
medium size, whereas computers are most easily used 
where there is a large concentration of accounts under 
one roof. The solution of this diJBiculty will probably 
be found in long-distance telegraphic transmission of 
data to computer centres serving many branches. There 
is little doubt that computers will produce a revolution 
in banking methods, but it is likely that many branch 
banks will continue to use non-electronic methods for a 
long time to come because of the practical limits to 
profitable centralisation of many small concentrations 
of current accounts. 
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(Magnetic Ink Character RECooNmoN 
(MJ.C.R.)') This is the process whereby information 
can be encoded on cheques, credits and other vouchers 
in magnetic characters which can be sensed by the ap- 
propriate reading equipment so that sorting, listing and 
other operations can be carried out automatically. 
The simplest use of M J.C.R. in banking is for sorting 
cheques. Sorting code numbers representing the bank 
and branch are encoded on cheque forms before issue to 
customers. The sorting machine is able to sort these 
cheques automatically according to banks and accord- 
ing to branches. The sorter-lister can both sort and list 
the cheques, A later development is the use of M.I.C.R. 
to provide direct input to electronic computers. For 
this application it is necessary for the distinctive number 
of the accoxmt to be encoded on the cheque in magnetic 
characters (this can be done before issue) and also for 
the amount to be encoded (this is done on receipt of the 
cheque through the clearing at the branch it is drawn 
on). The cheques can then be sorted automatically, 
listed automatically, and the amount and account 
numbers can be fed straight into the computer without 
the necessity for an intermediate stage of punched paper 
tape or punch cards. M.I.C.R., therefore, looks 
forward to the era of completely automatic accounting 
by computer. 

The British banks have mutually agreed to use one 
common style of type (known as E 13 B) for magnetic 
encoding. They have also agreed on a large measure of 
standardisation of cheque forms and credit vouchers, 
including the exact positioning of magnetic characters 
on these documents. Such mutual agreement is necess- 
ary to enable banks at a future stage to deal with each 
other’s cheques and credit vouchers by means of 
M.IC.R. 

MEDALLION. A printed emblem on cheques 
indicating that stamp duty has been paid. The Finance 
Act, 1956, in Section 39 empowered the Commissioners 
Inland Revenue to enter into an agreement with any 
banker for the composition of stamp duly chargeable 
on cheques. This avoids the necessity for the banks’ 
printers to send the cheques to the Stamping Office so 
that the Inland Revenue stamp may be embossed on 
each form: instead, the medallion is printed at the same 
time as the rest of the cheque. 

MEETING OF CREDITORS. After a receiving 
order has been made against a debtor he is not immedi- 
ately adjudged a bankrupt, but a meeting of creditors is 
held shortly afterwards to consider whether a proposal 
for a composition or a scheme of arrangement shall be 
entertained or whether he shall be adjudged bankrupt. 

The following are some of the rules in the fet 
schedule of the Bankruptcy Act, 1914, with respect to 
meetings of creditors — 

‘T. The first meeting of creditors shall be summoned 
for a day not later than fourteen days after the date of 
the receiving order, unless the Court for any special 
reason deem it expedient that the meeting be summoned 
for a later day. 

‘*2. The official receiver shall summon the meeting by 
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giving not less than six clear days* notice of the time and 
place thereof in the London Gazette and in a local paper. 

“3. The official receiver shall also, as soon as 
practicable, send to each creditor mentioned in the 
debtor’s statement of affairs, a notice of the time and 
place of the first meeting of creditors, accompanied by a 
summary of the debtor’s statement of affairs, including 
the cause of his failure, and any observations thereon 
which the official receiver may think fit to make; but 
the proceedings at the first meeting shall not be invali- 
dated by reason of any such notice or summary not 
having been sent or received before the meeting, 

“8. A person shaU not be entitled to vote as a 
creditor at the first or any other meeting of creditors 
imless he has duly proved a debt provable in bankruptcy 
to be due to him from the debtor, and the proof has been 
duly lodged before the time appointed for the meeting. 

“9. A creditor shall not vote at any such meeting in 
respect of any unliquidated or contingent debt, or any 
debt the value of which is not ascertained. 

‘TO. For the purpose of voting, a secured creditor 
shall, unless he surrenders his security, state in his 
proof the particulars of his security, the date when it 
was given, and the value at which he assesses it, and shall 
be entitled to vote only in respect of the balance (if 
any) due to him, after deducting the value of his security. 
If he votes in respect of his whole debt he shall be 
deemed to have surrendered his security unless the 
Court on application is satisfied that the omission 
to value the security has arisen from inadvertence. 

“11. A creditor shall not vote in respect of any debt 
on or secured by a current bill of exchange or pronoissory 
note held by him, unless he is willing to treat the liability 
to him thereon of every person who is liable thereon 
antecedently to the debtor, and against whom a 
receiving order has not been made, as a security in his 
hands, and to estimate the value thereof, and for the 
purposes of voting, but not for the purposes of dividend, 
to deduct it from his proof. 

“12. It shall be competent to the trustee or to the 
official receiver, within twenty-eight days after a proof 
estimating the value of a security as aforesaid has been 
made use of in voting at any meeting, to require the 
creditor to give up the security for the benefit of the 
creditors generally on payment of the value so estimated, 
with an addition thereto of twenty per centum. Pro- 
vided, that where a creditor has put a value on such 
security, he may, at any time before he has been required 
to give up such security as aforesaid, correct such 
valuation by a new proof, and deduct such new value 
from his debt, but in that case such addition of twenty 
per centum shall not be made if the trustee requires the 
security to be given up. 

“13. If a receiving order is made against one partner 
of a firm, any creditor to whom that partner is indebted 
jointly with the other partners of the firm, or any of 
them, may prove his debt for the purpose of voting 
at any meeting of creditors, and shall be entitled to vote 
thereat. 

“14. The chairman of a meeting shall have power to 
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“15, A creditor may vote either in person or by 

^^“18, A creditor may give a general proxy to Ms 
coanager or clerk, or any other person in his regular 

employment. In such case the instrument of proxy shaU 

state the relation in which the person to act thereunder 
stands to the creditor. 

“20. A proxy shaU not be used unless it is deposited 
with oifficial receiver or trustee before the meeting 
at which it is to be used. 

“27. No person acting either under a general or 
special proxy shall vote in favour of any resolution 
which would directly or indirectly place himself, his 
partner or employer, in a position to receive any 
remuneration out of the estate of the debtor otherwise 
than as a creditor rateably with the other creditors of 
the debtor. Provided that where any person holds 
special proxies to vote for the appointment of himself 
as trustee he may use the said proxies and vote accord- 
ingly.** 

Tht official receiver, or some person nominated by 
him, shaU be the chairman at the first meeting. (Rule 
7.) (See Act of Bankruptcy, Bankruptcy, Public 
Examination of Debtor, Receiving Order.) 

The term “meeting of creditors” also refers to the 
meeting called by a debtor who is in financial straits, 
sometimes with a view to getting such creditors to accept 
a composition. If the debtor at the meeting gives notice 
of suspension of payment of his debts, he commits an 
act of bankruptcy. As to what constitutes such a notice, 
see the case of the Anglo-South American Bank Ltd. v. 
Urban District Council of Withernsea under Act of 
Bankruptcy. . 

The term is also applicable to company liquidation, 
whether compulsory or voluntary. The Companies 
Act, 1948, provides as follows — 

“Section 239. The following provisions with respect 
to liquidators shaU have effect on a winding-up 
order being made in England— 

“(a) the official receiver shaU by virtue of 
his office become the provisional liquid- 
ator and shaU continue to act as such 
until he or another person b^mes 
Uquidator and is capable of acting as 
such; 

the official receiver shaU summon 
separate meetings of the creditors and 
coWbutories of the company for the 
purpose of determining whether or not 
an application is to be made to the court 
for appointing a liquidator in place of 
the offidal receive. 


“(c) the court may make any appointment 
and order required to give effect to any 
such determination and, if there is a 
difference between the determinations 
of the meetings of the creditors and 
contributories m respect of the matter 
aforesaid, the court shaU decide the 
difference and make such order thereon 
as the court may think fit. 

“Section 246. (1) Subject to the provisions of this 
Act, the Uquidator of a company which is 
being wound up by the court in England 
shaU, in the administration of the assets of the 
company and in the distribution thereof 
amongst its creditors, have regard to any 
directions that may be given by resolution of 
the creditors or contributories at any general 
meeting or by the committee of inspection, 
and any directions given by the creditors or 
contributories at any general meeting shaU in 
case of conffict be deemed to override any 
directions given by the committee of inspec- 
tion. 

“(2) The liquidator may summon general meetings of 
the creditors or contributories for the purpose 
of ascertaining their wishes, and it shall 
be his duty to summon meetings at such times 
as the creditors or contributories, by resolu- 
tion, either at the meeting appointing the 
liquidator or otherwise, may direct, or when- 
ever requested in writing to do so by one- 
tenth in value of the creditors or contributories 
as the case may be.” 

MEETINGS, COMPANIES, The Companies Act, 
1948, provides as follows — 

Statutory Meeting and Statutory Report 

“130. — (1) Every company limited by shares and 
every company Umited by guarantee and 
having a share capital shaU, within a period of 
not less than one month nor more than thr^ 
months from the date at wMch the company is 
entitled to commence business, hold a general 
meeting of the members of the company, 
which shaU be called ‘the statutory meeting.* 

“(2) The directors shaU, at least fourteen days before 
the day on which the meeting is held, forward 
a report (in this Act referred to as ‘the statutory 
report’) to every member of the company: 

“Provided that if the statutory report is forwarded 
later than is required by tiiis subsection, it 
shall, notwithstanding that fact, be deemed to 
have been duly forwarded if it is so agreed by 
aU the members entitled to attend and vote at 
the meeting. 

“(3) The statutory report shall be certified by less 
than two directors of the company and shall 
state — 

“(a) the total number of shares aUotted, 
distinguishing shares aUotted as fully or 
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partly paid up otherwise than in cash, 
and stating in the case of shares partly 
paid up the extent to which they are so 
paid up, and in either case the considera- 
tion for which they have been allotted; 
“(^) the total amount of cash received % 
the company in respect of all the shares 
allotted, distinguished as aforesaid; 

“(c) an abstract of the receipts of the 
company and of the payments made 
thereout, up to date within seven days 
of the date of the report, exhibiting 
under distinctive headings the receipts of 
the company from shares and debentures 
and other sources, the payments made 
thereout, and particulars concerning 
the balance remaining in hand, and an 
account or estimate of the preliminary 
expenses of the company; 

“(d) the names, addresses and descriptions 
of the directors, auditors, if any, 
managers, if any, and secretary of the 
company; and 

“(c) the particulars of any contract the 
modification of which is to be submitted 
to the meeting for its approval, to- 
gether with the particulars of the modifi- 
cation or proposed modification. 

“(4) The statutory report shall, so far as it relates to 
the shares allotted by the company, and to the 
cash received in respect of such shares, and to 
the receipts and payments of the company on 
capital account, be certified as correct by the 
auditors, if any, of the company. 

“(5) The directors shall cause a copy of the statutory 
report, certified as required by this Section, to 
be delivered to the Registrar of Companies for 
registration forthwith after the sending thereof 
to the members of the company. 

“(6) The directors shall cause a list showing the 
names, descriptions and addresses of the 
members of the company, and the number of 
shares held by them respectively, to be pro- 
duced at the commencement of the meeting 
and to remain open and accessible to any 
member of the company during the continu- 
ance of the meeting, 

*‘(7) The members of the company present at the 
meeting shall be at liberty to discuss any 
matter relating to the formation of the com- 
pany, or arising out of the statutory report, 
whether previous notice has been given or not, 
but no resolution of which notice has not 
been given in accordance with the articles may 
be passed. 

“(8) The meeting may adjourn from time to time, 
and at any adjourned meeting any resolution 
of which notice has been give in accordance 
with the articles, either before or subsequently 
to the former meeting, may be passed, and the 


adjourned meeting shall have the same powers 
as an original meeting. 

“(9) In the event of any default in complying with the 
provisions of this Section, every director of the 
company who is knowingly and wilfully guilty 
of the default or, in the case of default by the 
company, every officer of the company who is 
in default shall be liable to a fine not exceeding 
fifty pounds. 

“(10) This Section shall not apply to a private 
company.” 

Annual General Meeting 

“131. — (1) Every company shall in each year hold a 
general meeting as its annual general meeting 
in addition to any other meetings in that year, 
and shall specify the meeting as such in the 
notice calling it; and not more than fifteen 
months shall elapse between the date of one 
annual general meeting of a company and that 
of the next: 

“Provided that, so long as a company holds its first 
annual general meeting within eighteen months 
of its incorporation, it need not hold it in the 
years of its incorporation or in the following 
year, 

“(2) If default is made in holding a meeting of the 
company in accordance with the foregoing 
subsection, the Board of Trade may, on the 
application of any member of the company, 
caU, or direct the calling of, a general meeting 
of the company and give such ancillary or 
consequential directions as the Board think 
expedient, including directions modifying or 
supplementing, in relation to the calling, 
holding and conducting of the meeting, the 
operation of the company’s articles; and it is 
hereby declared that the directions that may be 
given under this subsection include a direction 
that one member of the company present in 
person or by proxy shall be deemed to consti- 
tute a meeting. 

“(3) A general meeting held in pursuance of the last 
foregoing subsection shall, subject to any 
directions of the Board of Trade, be deemed 
to be an annual general meeting of the com- 
pany; but, where a meeting so held is not held 
in the year in which the default in holding the 
company’s aimual general meeting occurred, 
the meeting so held shall not be treated as the 
annual general meeting for the year in which it 
is held unless at that meeting the company 
resolves that it shall be so treated. 

“(4) Where a company resolves that a meeting shall 
be so treated, a copy of the resolution shall, 
within fifteen days after the passing thereof, 
be forwarded to the Registrar of Companies 
ajid recorded by him. 

“(5) If (jlefault is made in holding a meeting of the 



MEE] 


DICTIONARY OF BANKING 


company in accordance with subsection (1) of 
this Section, or in complying with any direc- 
tions of the Board of Trade under subsection 
(2) thereof, the company and every officer of 
the company who is in default shall be liable to 
a fine not exceeding fifty pounds, and if 
default is made in complying with subsection 
(4) of this Section, the company and every 
officer of the company who is in default shall 
be liable to a default fine of two pounds.” 

Convening of Extraordinary General 
Meeting on Requisition 

”132.— (1) The directors of a company, notwith- 
standing anything in its articles, shall, on the 
requisition of members of the company 
holding at the date of the deposit of the 
requisition not less than one-tenth of such 
of the paid-up capital of the company as at the 
date of the deposit carries the right of voting 
at general meetings of the company, or, in the 
case of a company not having a share capital, 
members of the company representing not less 
than one-tenth of the total voting rights of all 
the members having at the said date a right to 
vote at general meetings of the company, 
forthwith proceed duly to convene an extra- 
ordinary general meeting of the company. 

“(2) The requisition must state the objects of the 
meeting, and must be signed by the requisi- 
tionists and deposited at the registered office 
of the company, and may consist of several 
documents in like form each signed by one or 
more requisitionists. 

”(3) If the directors do not within twenty-one days 
from the date of the deposit of the requisition 
proceed duly to convene a meeting, the requi- 
sitionists, or any of them representing more than 
one half of the total voting rights of all of 
them, may themselves convene a meeting, 
but any meeting so convened shall not be held 
after the expiration of three months from the 
said date. 

”(4) A meeting convened under this Section by the 
requisitionists shall be convened in the same 
manner, as nearly as possible, as that in 
which meetings are to be convened by directors. 

“(5) Any reasonable expenses incurred by the re- 
quisitionists by reason of the failure of the 
directors duly to convene a meeting shall be 
repaid to the requisitionists by the company, 
and any sums so repaid shall be retained by 
the company out of any sums due or to be- 
come due from the company by way of fees 
or other remuneration in respect of their 
services to such of the directors as were in 
default. 

”(6) For the purposes of this Section the directors 
shall, in the case of a meeting at which a 
resolution is to be proposed as a special 


resolution, be deemed not to have duly 
convened the meeting if they do not give such 
notice thereof as is required by Section one 
hundred and forty-one of this Act.” 

Length of Notice for Calling Meetings 

”133.— (1) Any provision of a company’s articles 
shall be void in so far as it provides for the 
calling of a meeting of the company (other 
than an adjourned meeting) by a shorter 
notice than— 

“(a) in the case of the annual general 
meeting, twenty-one days’ notice in 
writing; and 

“(h) in the case of a meeting other than an 
annual meeting or a meeting for the 
passing of a special resolution, fourteen 
days’ notice in writing in the case of a 
company other than an unlimited com- 
pany and seven days’ notice in writing 
in the case of an unlimited company. 

“(2) Save in so far as the articles of a company make 
other provision in that behalf (not being a 
provision avoided by the foregoing subsection) 
a meeting of the company (other than an 
adjourned meeting) may be called — 

"Xa) in the case of the annual general 
meeting, by twenty-one days’ notice in 
writing; and 

”(h) in the case of a meeting other than an 
annual general meeting or a meeting 
for the passing of a special resolution, 
by fourteen days’ notice in writing in the 
case of a company other than an unlimi- 
ted company and by seven days’ notice 
in writing in the case of an unlimited 
company. 

“(3) A meeting of a company shall, notwithstanding 
that it is called by shorter notice than that 
specified in the last foregoing subsection or 
in the company’s articles, as the case may be, 
be deemed to have been duly called if it is so 
agreed — 

“(a) in the case of a meeting called as the 
annual general meeting, by all the 
members entitled to attend and vote 
thereat; and 

“(^) in the case of any other meeting, by a 
majority in number of the members 
having a right to attend and vote at the 
meeting, being a majority together 
holding not less than ninety-five per cent 
in nominal value of the shares giving a 
right to attend and vote at the meeting, 
or, in the case of a company not having a 
share capital, together representing not 
less than ninety-five per cent of the total 
voting rights at that meeting of all the 
members.” 
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General Provisions as to Meetings and Votes 
“134. The following provisions shall have eifect in so 
* far as the articles of the company do not make 
other provision in that behalf— 

*\a) notice of the meeting of a company 
shall be served on every member of the 
company in the manner in which notices 
are required to be served by Table A, and 
for the purpose of this paragraph the 
expression ‘Table A’ means that Table 
as for the time being in force; 

two or more members holding not less 
than one-tenth of the issued share capital 
or, if the company has not a share 
capital, not less than five per cent in 
number of the members of the company 
may call a meeting; 

‘‘(c) in the case of a private company two 
members, and in the case of any other 
company three members, personally 
present shall be a quorum; 

“(cf) any member elected by the members 
present at a meeting may be chairman 
thereof; 

“(c) in the case of a company originally 
having a share capital, every member 
shall have one vote in respect of each 
share or each ten poxmds of stock held by 
him, and in any other case every member 
shall have one vote.” 

Power of Court to Order Meeting 
“135.— (1) If for any reason it is impracticable to call 
a meeting of a company in any manner in 
which meetings of that company may be called, 
or to conduct the meeting of the company in 
manner prescribed by the articles or this Act, 
the Court may, either of its own motion or on 
the application of any director of the company 
or of any member of the company who would 
be entitled to vote at the meeting, order a 
meeting of the company to be called, held and 
conducted in such manner as the Court thinks 
fit, and where any such order is made may give 
such ancillary or consequential directions as it 
thinks expedient; and it is hereby declared 
that the directions that may be given under this 
subsection include a direction that one member 
of the company present in person or by proxy 
shall be deemed to constitute a meeting. 

“(2) Any meeting called, held and conducted in 
accordance with an order under the foregoing 
subsection shall for all purposes be deemed to 
be a meeting of the company duly called, held 
and conducted.” 

Proxies 

“136.— (1) Any member of a company entitled to 
attend and vote at a meeting of the company 


shall be entitled to appoint another person 
(whether a member or not) as his ^loxy to 
attend and vote instead of him, and a proxy 
appointed to attend and vote instead of a 
member of a private company shall also have 
the same right as the member to speak at the 
meeting: 

‘Provided that, unless the articles otherwise pro- 
vide — 

“(a) this subsection shall not apply in the 
case of a company not having a share 
capital; and 

“(b) a member of a private company shall 
not be entitled to appoint more than one 
proxy to attend on the same occasion; 
and 

“(c) a proxy shall not be entitled to vote 
except on a poll. 

(2) In every notice calling a meeting of a company 
having a share capital there shall appear with 
reasonable prominence a statement that a 
member entitled to attend and vote is entitled 
to appoint a proxy or, where that is allowed, 
one or more proxies to attend and vote instead 
of him, and that a proxy need not also be a 
member; and if default is made in complying 
with this subsection as respects any meeting, 
every ofi&cer of the company who is in default 
shall be liable to a fine not exceeding fifty 
pounds. 

‘(3) Any provision contained in a company’s articles 
shall be void in so far as it would have the 
effect of requiring the instrument appointmg a 
proiy, or any other document necessary to 
show the validity of or otherwise relating to 
the appointment of a proxy, to be received by 
the company or any other person more than 
forty-eight hours beforea meeting or adjourned 
meeting in order that the appointment may 
be effective thereat.” 

Representation of Corporations at 
Meetings of Companies and of Creditors 

439 ,^ 1 ) A corporation, whether a company 
wi&in the meaning of this Act or not, may — 

“(n) if it is a member of another corporation, 
being a company within the meaning of 
this Act, by resolution of its dir^tors or 
other governing body authorise such 
person as it thinks fit to act as its 
representative at any meeting of the 
company or at any meeting of any class 
of members of the company; 

“(b) if it is a creditor (including a holder of 
debentures) of another corporation, 
being a company within the meaning of 
this Act, by resolution of its directors or 
other governing body authorise such 
person as it thinks fit to act as its 
representative at any meeting of any 
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creditors of the company held in pur- 
suance of this Act or of any rules made 
thereunder, or in pursuance of the pro- 
visions contained in any debenture or 
trust deed, as the case may be. 

“(2) A person authorised as aforesaid shall be 
entitled to exercise the same powers on behalf 
of the corporation which he represents as that 
corporation could exercise if it were an 
individual shareholder, creditor, or holder of 
debentures of that other company.” 

MEMORANDUM OF ASSOCIATION. The Mem- 
orandum of Association is the charter of a company, 
and is, except in certain specific cases, the company’s 
unalterable law. A company’s Articles of Association 
are subsidiary to the Memorandum of Association. (See 
Articles of Association.) 

The following are the provisions contained in the 
Companies Act, 1948— 

Mode of Forming Incorporated Company, 

**L (1) Any seven or more persons or, where the 
company to be formed will be a private 
company, and two or more persons, associated 
for any lawful purposes may, by subscribing 
their names to a memorandum of association 
and otherwise conaplying with the requirements 
of this Act in respect of registration, form an 
incorporated company, with or without limited 
HabiHty. 

“(2) Such a company may be either— 

*Xa) A company having the liability of its 
members limited by the memorandum to 
the amount, if any, unpaid on the shares 
respectively held by them (in this Act 
termed a company limited by shares) ; or 
A company having the liability of its 
members limited by the memorandum to 
such amount as the members may res- 
pectively thereby undertake to contri- 
bute to the assets of the company in the 
event of its being wound up (in this Act 
termed a company limited by guarantee) ; 
or 

“(c) A company not having any limit on the 
liability of its members (in this Act 
termed an unlimited company).” 

Requirements with Respect to Memorandum 

“2. (1) The memorandum of every company must 
state~* 

“(a) The name of the company, with 
‘Hmited’ as the last word of the name in 
the case of a company limited by shares 
or by guarantee; 

“(h) Whether the registered office of the 
company is to be situate in England or m 
Scotland; 

“(c) The objects of the company. 

“(2) The memorandum of a company limited by 
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shares or by guarantee must also state that the 
liability of its members is limited. 

(3) The memorandum of a company limited bv 
guarantee must also state that each member 
undertakes to contribute to the assets of the 
company in the event of its being wound up 
while he is a member, or within one year after 
he ceases to be a member, for payments of 
the debts and liabilities of the company con- 
tracted before he ceases to be a member,’^d of 
the costs, charges, and expenses of winding 
up, and for adjustment of the rights of the 
contributories among themselves, such 
amount as may be required, not exceeding a 
specified amount. ® 

“(4) In the case of a company having a share 
capital — 

“(or) The memorandum must also, unless 
the company is an unlimited company, 
state the amount of share capital witih 
which the company proposes to be 
registered and the division thereof into 
shares of a fixed amount; 

“(h) No subscriber of the memorandum 
may take less than one share; 

“(c) Each subscriber must write opposite to 
his name the number of shares he takes.” 

Stamp and Signature of Memorandum 
“3. The memorandum must bear the same stamp as 
if it were a deed, and must be signed by each subscriber 
in the presence of at least one witness who must attest 
the si^ature, and that attestation shall be sufficient in 
Scotland as well as in England.” 

Restriction on Alteration of Memorandum 
“4. A company may not alter the conditions con- 
tained in its memorandum except in the cases, in the 
mode and to the extent for which express provision is 
made in this Act.” 

Mode in which and Extent to which 
Objects of Company may be Altered 
“5. (1) A company may, by special resolution, alter 
the provisions of its memorandum with respect 
to the objects of the company, so far as may be 
required to enable it — 

‘\d) to cany on its business more econo- 
mically or more efficiently; or 
‘(h) to attain its main purpose by new or 
improved means; or 
‘(c) to enlarge or change the local area of 
its operations; or 

\d) to cany on some business which under 
existing circumstances may conveniently 
or advantageously be combined with the 
business of the company; or 
'(c) to restrict or abandon any of the 
objects specified in the memorandum; or 
if) to sell or dfepose of the whole or any 
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part of the undertaking of the company; 
or 

“(^) to amalgamate with any other com- 
pany or body of persons; 

“Provided that if an application is made to the Court 
in accordance with this Section for the altera- 
tion to be cancelled, it shall not have effect 
except in so far as it is confirmed by the 
Court. 

“(2) An application under this Section may be 
made — 

“(a) by the holders of not less in the 
aggregate than fifteen per cent in nominal 
value of the company’s issued share 
capital or any class thereof or, if the 
company is not limited by shares, not 
less than fifteen per cent of the com- 
pany’s members; or 

*Xb) by the holders of not less than fifteen 
per cent of the company’s debentures 
entitling the holders to object to altera- 
tions of its objects: 

“Provided that an application shall not be made by 
any person who has consented to or voted in 
favour of the alteration. 

“(3) An application under this Section must be made 
within twenty-one days after the date on 
which the resolution altering the company’s 
objects was passed, and may be made on 
behalf of the persons entitled to make the 
application by such one or more of their 
number as they may appoint in writing for the 
purpose. 

“(4) On an application under this Section the Court 
may make an order confirming the alteration 
either wholly or in part and on such terms 
and conditions as it thinks fit, and may, if it 
thinks fit, adjourn the proceedings in order 
that an arrangement may be made to the 
satisfaction of the Court for the purchase of 
the interests of dissentient members, and may 
^ve such directions and make such orders as 
it may think expedient for facilitating or 
carrying into effect any such arrangement: 

“Provided that no part of the capital of the company 
shall be expended in any such purchase. 

“(5) The debentures entitling the holders to object 
to alterations of a company’s objects shall be 
any debentures secured by a floating charge 
which were issued or first issued before the first 
day of December, nineteen hundred and 
forty-seven, or form part of the same series as 
any debentures so issued, and a special 
resolution altering a company’s objects shall 
require the same notice to the holders of any 
such debentures as to members of the com- 
pany. 

‘In default of any provisions regulating the giving 
of notice^ to any such debenture holders, 
the provisions of the company’s articles regu- 
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lating the giving of notice to members shall 
apply. 

“(6) In the case of a company which is, by virtue of a 
licence from the Board of Trade, exempt from 
the obli^tion to use the word ‘limited’ as 
part of its name, a resolution altering the 
company’s objects shall also require the same 
notice to the Board of Trade as to members of 
the company. 

“(7) Where a company passes a resolution altering 
its objects — 

“(a) if no application is made with respect 
thereto under this section, it shall within 
fifteen days from the end of the period 
for making such an application deliver 
to the Registrar of Companies a printed 
copy of its memorandum as altered ; and 
“(A) if such an application is made it shall-— 
“ (i) forthwith give notice of that fact to 
the registrar; and 

“(ii) within fifteen days from the date of 
any order cancelling or confirming 
the alteration, deliver to the Registrar 
an ofiice copy of the order and, in 
the case of an order confirming the 
alteration, a printed copy of the 
memorandum as altered. 

“The Court may by order at any time extend the 
time for the delivery of documents to the 
registrar under paragraph (b) of this subsec- 
tion for such period as the Court may think 
proper. 

“(8) If a company make default in giving notice or 
delivering any document to the Registrar of 
Companies as required by the last foregoing 
subsection, the company and every officer of 
the company who is in default shall be liable 
to a default fine of ten poimds.” 

With regard to the objects clause in the Memorandum, 
the decision in Cotman v. Brougham, [1918] A.C. 514, to 
the effect that a clause was valid enabling every object 
stated to be treated itself as a principal object, has been 
widely adopted. 

Sanction is given by the Act to alter the memorandum 
of association in certain ways — 

With respect to the objects of the company see Section 
5 on p, 370. 

A company limited by shares, if authorised by its 
articles, may alter its memorandum to increase its 
share capital, consolidate its share capital into 
shares of larger amount, convert paid-up shares into 
stock and re-convert stock into shares, subdivide 
its shares, and cancel certain shares. (For particu- 
lars see Section 61 under heading Share Capital.) 
The conditions in the memorandum may, under 
certain circumstances, be modified so as to reorga- 
nise the share capital. (See the provisions of the 
Companies Act, 1948, under Arrangement with 
Members.) 
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The amount of the share capital and of the shares may 
be reduced. (See the provisions in Section 66, 
xmder Reduction of Share Capital.) 

Any company may, by special resolution, and with 
the approval of the Board of Trade, change its 
name. (See Section 18 under Name of Comp^.) 

A company may provide that a specified portion of 
the uncalled capital shall not be capable of being 
called up except in the event and for the purposes 
of the company being wound up. (See Section 64 
under Company, Unlimited, and 60 under 
Reserve Liabiuty.) 

A limited company, if so authorised by its articles, 
may, by special resolution, alter its memorandum 
so as to render unlimited the liability of its directors, 
or managers. (Section 203.) 

By the Companies Act, 1948, alterations in the 
memorandum or articles of a company increasing 
liability to contribute to share capital shall not bind 
existing members without their consent. (Section 22.) 

The specimen memorandum of association given in 
the First Schedule of the Companies Act, 1948, is— 

Table B 

Memorandum of Association of a company limited 
by shares. 

1st. The name of the company is “The Eastern Steam 
Packet Company Limited.” 

2nd. The registered oiBSce of the company will be 
situate in England. 

3rd. The objects for which the company is established 
are, “the conveyance of passengers and goods in ships 
or boats between such places as the company may from 
time to time determine, and the doing all such other 
things as are incidental or conducive to the attainment 
of the above object.” 

4th. The liability of the members is limited. 

5th. The share capital of the company is two hundred 


thousand pounds divided into one thousand shares of 
two hundred pounds each. (For the subscription, see 
bottom of this page. 

MEMORANDUM OF DEPOSIT {or LETTER OF 
DEPOSIT). A document setting forth the terms 
under which a deposit of security is made. It may be the 
written evidence of a pledge (as where bearer bonds are 
deposited as security); it may accompany a deposit of 
share certificates, constituting an equitable mor^ge as 
where the shares are left in the depositor’s name, or a 
legal mortgage as where the shares are put into the name 
of the bank’s nominee; it may be given where title 
deeds are deposited with intent to give a charge over 
them, as evidence of the equitable mortgage.) 

The memorandum of deposit taken in respect of 
Stock Exchange securities usually contains the following 
features: a declaration that the securities listed in the 
schedule at the foot have been deposited as security. 
This settles the question of the depositor’s intention 
and avoids the possibility of a later claim that the 
items were lodged for safe custody. The debt which the 
security covers is defined to cover existing and future 
advances so as to get a continuing security not adversely 
affected by the operation of the Rule in Clayton* s case. 
The debt will also be phrased to cover all possible 
liabilities on current accoimt, guarantees, etc. An 
agreement follows to maintain a specified margin of 
cover and an admission of the bank’s power of sale is 
given. Reasonable notice of the bank’s intention to 
exercise this power will have to be given unless it is 
expressed as immediate. If the shares are left in the 
depositor’s name and no transfers have been signed, 
the power of sale will be ineffectual without recourse to 
the Court. In some cases, an agreement follows to 
accept back, not necessarily the identical shares lodged, 
but shares of the same class and denomination. Other- 
wise it would appear that where shares are transferred 
to the bank’s nominee, the depositor could demand the 


We, the several persons whose names and addresses are subscribed, are desirous of being formed into a company, 
in pursuance of this memorandum of association, and we respectively agree to take the number of shares 
in the capital of the company set opposite our respective names. 


Names, Addresses, and Description of Subscribers. 

Number of Shares taken 
by each Subscriber. 

1. John Jones of 

in the county of 

merchant 

200 

2. John Smith of 

in the county of 


25 

3. Thomas Green of 

in the county of 


30 

4. John Thompson of 

in the county of 


40 

5. Caleb White of 

in the county of 


15 

6. Andrew Brown of 

in the county of 


5 

7. Caesar White of 

in the county of 

» 

10 


Total shares taken 



325 


Dated the day of 19 . 

Witness to the above signatures, 

A B, No, 13 Hute Street, Clerkenwell, London. 
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return of the identical shares lodged. The schedule of 
security lodged should be signed by the depositor. 
Many banks also use a memorandum of deposit with- 
out a schedule of specific items, which is phrased to 
cover all items at any time held by the bank for any 
purpose whatsoever. The memorandum, if executed 
under hand, requires a sixpenny stamp impressed 
within fourteen days of the date of execution, or 
adhesive, when it must be aflSxed and cancelled at 
the time the instrument is executed. Where the mem- 
orandum is executed by a limited company imder seal, 
stamping at the rate of 2s. 6d. per cent on the amount 
of the contemplated advance or on the amount of any 
limit in the form is required. A company can, however, 
execute the form under the hand of duly authorised 
officials, and in such a case a certified copy of the 
authorising resolution should be filed attached to the 
memorandum. 

A memorandum of deposit accompanying a deposit 
of title deeds will begin with the aforementioned declara- 
tion as to the purpose of the deposit— for security and 
not for safe custody— and will follow with a charge on 
the property detailed in the schedule to the memoran- 
dum, A continuing security will be given with an under- 
taking to repay on demand all existing moneys owing 
and ail future sums borrowed so as to avoid the opera- 
tion of the Rule in ClaytorCs case diminishing the 
security. Provision for adequate insurance will be 
made and immediate powers of sale will be taken. 
There will also be covenants to execute a legal mortgage 
if the bank desires to perfect its security, and to execute 
any necessary documents to convey the property to a 
purchaser if the bank exercises its power of sale. En- 
forcement of these covenants, however, may require 
resort to the Court. Some banks incorporate in the 
memorandum of deposit an irrevocable power of 
attorney in favour of an official of the bank to enable 
a sale to be effectuated; for the same purpose there 
may be a declaration of trust by the depositor of the 
security in favour of the bank with power to the bank 
to appoint fresh trustees, A memorandum of deposit 
under hand forming an equitable mortgage of deeds 
requires stamping at the rate of Is. per cent on the 
Mghest advance contemplated or on any limit inserted 
in the form. If under seal (as in the case of a memor- 
andum incorporating a power of attorney as above), 
stamping at the rate of 2s. 6d. is attracted. A limited 
company may execute a memorandum under hand as 
beforementioned. The depositor’s execution of the 
form should be witnessed and the schedule of deeds and 
documents should be signed by the depositor. 

No registration of an equitable mortgage is required 
where the deeds are deposited, except in the case of a 
limited company, where registration on the company’s 
register of charges at Companies House is required. 

(See also Banker’s Mortgage, Mortgage, Title 
Deeds.) ; 

MEMORANDIM OF SATISFACTION. A notice 
addressed to the Registrar of Companies, which has 
to be entered on the register pursuant to Section 100 of 
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the Companies Act, 1948 (see Registration of 
Geiarges), that a mortgage or charge has been satisfied 
in whole or in part. The document requires to be 
impressed with a 5s. Companies* Registration Fee 
Stamp. 

The form of the document is — 

The Limited hereby gives notice that the 

[insert here ‘‘mortgage” or “charge,” “debentures” or 

“debenture stock” as the case may be] dated the 

day of One thousand nine hundred and 

and created by the Company for securing the 

sum of £ was satisfied to the extent of £ on 

the of ,19 

In witness whereof the common seal of the Company 

was hereunto affixed the day of One 

thousand nine hundred and in the presence of 

Directors, 


Secretary. 

Accompanying the Memorandum of Satisfaction is a 
statutory declaration (no stamp) verifying the same: 

“We , of , a director of the 

above-named Company, and of the 

Secretary of the above-named Company, solemnly and 
sincerely declare that the particulars contained in the 
Memorandum of Satisfaction dated now pro- 

duced to us, are true to the best of our knowledge, 
information and belief. And we make this solemn 
Declaration, conscientiously believing the same to be 
true, and by virtue of the provisions of the Statutoiy 
Declarations Act, 1835.” 

“Declared by the said,” etc. 

The party in whose favour the charge is given has no 
part in agreeing to the filing of the Memorandum of 
Satisfaction, but before the Registrar will enter it on the 
file, he will address a warning notice to the owner of the 
charge giving him the opportunity of objecting. 

By Section 100 the Registrar is now empowered to 
register a memorandum of satisfaction of part of a debt 
or part of the property or undertaking charged. Before 
the Act of 1948, a partial satisfaction could not be 
registered. 

MEMORIAL. When a deed of land requires regis- 
tration in the deeds registries in Yorkshire, a memorial 
(or form giving full particulars of the deed) is sent to the 
Registrar for that purpose. When registered, the deed 
is marked: “A memorial was registered at the 

Registry of Deeds at the 

day of 19 at in 

the forenoon in volume , page , 

number and the memorandum is sealed and 

signed by the registrar. Registration fee, 5s. 

(See Yorkshire Registry of Deeds.) 

MENTAL INCAPACITY. Where a banker receives 
notice of a customer’s mental disorder, his authority 
to pay the latter’s cheques is countermanded; likewise, 
all other authorities and mandates given by the customer 
are in abeyance. 

The Mental Health Act, 1959, was a comprehensive 
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enactment aimed at removing the stigma of lunacy 
from a person of unsound mind, who is now recognised 
as suffering from mental illness. This may be acknow- 
ledged in a number of ways. 

(1) A person may be compulsorily admitted to a 
hospital or a recognised nursing home on the grounds of 
mental disorder, for observation or treatment. A 
patient admitted for observation may be kept there 
for twenty-eight days only, unless he or she has become 
liable to be detained for a further period as a result of a 
subsequent application or direction. The application 
for the admission should be made by the nearest relative 
or by a Mental Welfare Officer to the managers of the 
hospital concerned, and must be supported by the 
recommendations of two medical practitioners who 
have recently examined the patient. 

(2) An application supported by two medical recom- 
mendations may be made to the Local Health Authority 
for the appointment of a guardian. The Authority may 
itself undertake the duty or may appoint the applicant, 
or any other suitable person. The acceptance of an 
application by the Authority confers on the guardian 
the same powers in relation to the patient as those 
which may be exercised by a father in respect of his 
child who is under fourteen years of age. 

(3) A hospital order may be made by a Court for the 
compulsory admission and detention in a hospital of a 
person convicted in criminal proceedings, or already 
serving a prison sentence. 

(4) A person may voluntarily obtain hospital mental 
treatment. 

Notice that a customer is suffering from mental 
disorder should be verified as soon as possible, but 
prima facie a person detained in a hospital or elsewhere, 
or subject to guardianship, may be regarded as mentally 
incapable. The entry of a patient into a hospital is not 
of itself a sufficient ground for the banker to stop his 
customer's account, for the entry may be a voluntary 
act. The managers of the hospital should be consulted 
as to whether the patient is capable of handling business 
matters. His state of health may vary from time to time 
and the managers should be asked to keep the bank 
advised. If the customer is not a full-time patient, other 
evidence may be necessary, preferably a medical certifi- 
cate signed by two doctors. The appointment of a 
guardian would preclude the patient acting for himself. 

Pending the appointment of a receiver, a banker may 
safely arrange for payments for necessaries. Although 
the expression is somewhat narrowly defined in practice, 
the cost of maintaining the patient can usually be 
covered. If in doubt the banker sometimes seeks an 
indemnity from a third party against the risk he is 
taking. 

Once the customer is proved mentally incapable, all 
opeacations on his account must be susp^ed except to 
the extent mentioned above. The Court of Protection 
will make an order for the administration of the 
pop©rty and affairs of a person suffering from mental 
iltos, such order usually providing for the appoint- 
nMt of a recdwer and defimg hB powers and duties. 
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A receiver is authorised by the Court to receive and 
administer the assets of the estate according to the 
directions of the Court and must produce evidence of 
his appointment in the shape of the Order of appoint- 
ment, and the banker should ask for and retain 
an office copy of the Order bearing the stamp of the 
High Court. The order has a threefold purpose: it is 
evidence of the receiver’s authority, it provides for the 
disposition of the patient’s estate, and it provides a 
“Lodgment Schedule” detailing what moneys and 
securities are to be delivered to the Accountant-General 
of the High Court. The main part of the Order provides 
for payment of the patient’s debts and for the mainten- 
ance of the patient and any dependants. Surplus assets 
are usually directed in the Lodgment Schedule to be 
handed over to the Accountant-General. Sometimes 
there is no definite order in the Lodgment Schedule for 
this to be done, and then a separate Lodgment Order is 
supplied to the banker. 

The terms of an Order of appointment of a receiver 
should be strictly followed and, if moneys or securities 
are held which are not covered by its terms, reference 
should be made to the Judge of the Court of l^otection. 
Where a customer is known to be mentally incapable, a 
banker may safely give particulars of the account, etc., 
to a solicitor, who states that he is applying to the High 
Court for the appointment of a receiver. 

A receiver should open a separate account suitably 
earmarked as to the patient’s estate. The powers of a 
receiver cease immediately on the death of a patient in 
favour of the latter’s personal representative. {Re 
Walker, [1907] 2 Ch 120.) 

The Personal Application Division of the Court of 
Protection facilitates the administration of the estates 
of mental patients, especially where the estate is small. 
The next-of-kin or best friend can by this means be 
appointed receiver cheaply and expeditiously. 

On notice of the mental incapacity of a guarantor the 
principal debtor’s account must be stopped. (Bradford 
Old Bank v. Sutcliffe, [1918] 34 T.L.R. 619.) 

The mental incapacity of a partner does not operate 
as a dissolution of the firm, but by Section 35 of the 
Partnership Act, 1890, is groimd for petitioning the 
Court for a dissolution at the instance of a co-partner 
of the incapable partner’s receiver. By Section 103 of 
the Mental Health Act, 1959, the Court may dissolve a 
partnership if a partner becomes of unsound mind. 

Mental incapacity may be set up as a defence in an 
action on a bill as between immediate parties if the 
plaintiff was aware of the incapacity when he took the 
bill, but it is of no avail against a holder in due course. 
(Imperial Loan Co. v. Stone, [1892] 1 Q.B. 599, C.A.) 

Subject to certain provisos to be found in Section 22 
of the Limitation Act, 1939, any right of action accruing 
to a person under a disability (such as unsoundness of 
mind) may be brought at any time before the expiration 
of six years from the date when the person ceased to be 
under a disability, notwithstanding that the period of 
limitation has expired. 

ISffiRCANTILE AGENT. (See under Factors Act.) 
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merchant BANK. The great merchant banking 
houses of today have evolved from the merchants who, 
coming to this country in the early or middle years of 
the eighteenth century, built up their business by 
lending their names to bills financing particular transac- 
tions and by accepting such bills made them first-class 
bills freely discountable. In their estimate of credit- 
worthiness of their customers they were often helped 
by their local knowledge of their countries of ori^. 
^ their banking activities grew, they became specialists 
in the granting of long-term finance for projects abroad, 
and they added to their business of foreign acceptance 
the issue of foreign loans. In modern times their 
specialisation in any particular class of financial 
business varies considerably and includes, in addition 
to normal banking transactions, dealing in foreign 
exchange, the investment of funds and safe custody of 
securities for clients in this country and abroad, the 
carrying out of merchanting transactions, the issue of 
long-term loans for governments and institutions 
abroad, the issue and placing of shares and debentures, 
the advising and management of take-over bids, and 
marine and other insurance business. 

MERGER. A merger takes place when the owner of a 
distinct interest in a property acquires the larger interest 
of his reversioner. For example, if a leaseholder 
purchases the freehold, the leasehold interest merges in 
the freehold. 

MESSUAGE. A dwelling-house and any adjoining 
piece of land. 

METROPOUTAN CLEARING, (now abohshed). 
The Metropolitan Clearing was instituted in 1907 to 
cope with the reapidly growing volume of cheques 
drawn on branch banks in the Metropolis, which hither- 
to had been collected by means of ‘"walks” systems and 
through the post. Branch banks outside the Town 
Clearing area, but situated, broadly speaking, in the 
London Postal District, comprised the Metropolitan 
Clearing, and their cheques bore the letter “M” in the 
bottom left-hand corner. 

When, immediately before the outbreak of war, in 
September, 1939, the London Clearing House was 
evacuated to Stoke-on-Trent, the Metropolitan Clearing 
was merged into a General Clearing that was set up as 
an emergency measure. (See Clearing House.) On 
the return of the Clearing House to London at the end 
of the 1939-45 war, the Metropolitan Clearing was not 
restored, metropolitan cheques still being merged into 
the General Clearing. 

MIDDLE PRICE. On the Stock Exchange a dealer 
buys at one price and sells at another. If he buys at ten 
and sells at twelve, the middle price is eleven; that is, 
the price between the highest and the lowest. 

MIDDLESEX: REGISTRY OF DEEDS. Until 1937, 
l^d in Middlesex was subject to a system of registra- 
tion of deeds and documents (not of titles). The system 
was first set up by the Middlesex Registry Act, 1708, 
and amended by fiie Land Registry (Middlesex Deeds) 
Act, 1891, the Law of Property Act, 1925, and the Land 
Charges Act, 1925. Any conveyance or lease of over 


twenty-one years, any legal mortgage of land, whether 
accompanied by the title deeds or not, and any probate 
or letters of administration concerned with land, 
required registration, otherwise it was void against any 
subsequent purchaser or mortgagee for value. Such 
registration was deemed to be actual notice to all 
persons for all purposes, and priority of conflicting 
interests was determined by date order of registration. 

Equitable charges, after the Law of Property Act, 

1925, were no longer registrable, but if unaccompanied 
by the relative documents could be registered on the 
Land Charges Register as a general equitable charge 
(Class C (iii)). 

Registration on the Middlesex Deeds Registiy was 
by means of a “memorial” giving short particulars or 
reciting the instrument at full length. Before lending 
agamst Middlesex land it was necessary to search the 
Re^ster, either personally or by post, when an official 
search certificate would be issu^. 

When a mortgage was paid off, the entry was vacated 
in the Register on production of the instrument itself 
duly discharged or by the enrolment of a certificate of 
satisfaction. 

By the Land Registration Act, 1925, it was provided 
that compulsory registration of title could be extended 
by Order in Council without the necessity of a petition 
from a County Authority, but that no Order should be 
made until the expiration of ten years from 1st January, 

1926. Accordingly, an Order in Council was made on 
3rd July, 1936, ma^g registration of title compulsory 
on sale in the Administrative County of Middlesex on 
and after 1st January, 1937, To give effect to this Order 
in view of the existing system of registration of docu- 
ments, the Land Registration Act, 1936, was passed. 

The institution of compulsory registration of title did 
not mean that forthwith all Middlesex land had to be 
registered; it is only compulsory on sale. Thus, dealings 
by way of mortgage still take place by means of unregis- 
tered instruments, but they no longer require enrolment 
on the Middlesex Deeds Registry. Any such mortgages 
made before 1st January, 1937, however, but not regis- 
tered on that date, had to be registered within two years 
of 1st January, 1937. 

Hence, mortgages of unregistered Middlesex land 
are now on exactly an equal footing with those of 
unregistered land elsewhere; no registration is required 
anywhere if the relative deeds are held, save in the case of 
limited companies, when registration at Compani^ 
House under Section 95 of the Companies Act, 1948, is 
required. If the deeds are not held, registration on the 
Land Charges Register as a Class C(i) charge (puisne 
mortgage) or Class C(iii) charge (general equitable 
charge) will be required according to whether the 
charge is legal or equitable. A discharge of an entry in 
the Register could be made for a period of two years 
from 1st January, 1937. 

Personal searches were abolished in the Middlesex 
Deeds Registry and official searches only were permissi- 
ble until 1940, when the registers were closed under the 
provisions of the Middlesex Deeds Act, 1940. In 1943, 
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however, the registers were reopened for searches for 
cases, where deeds and documents had been destroyed 
by enemy action, to assist in reconstituting tito. For 
this purpose the registers are housed at the Middlesex 
Guildhall, Westminster, and the Coimty Hall, West- 
minster Bridge. 

Discharges of entries enrolled on the Registry were 
accepted for two years as from 1st January, 1937, after 
which time it was neither necessary nor possible to 
vacate any entries at the Registry. 

MILLING. The indented or ridged edge of a coin. 
In olden times the edges of coins were frequently clipped 
or filed by dishonest persons and the clippings or 
filings sold by weight. In order to prevent that practice, 
milling was invented. The edge of a coin is also turned 
up in order that the raised flanges may afford a certain 
amount of protection to the figures on both sides of the 
coin. (See Coinage.) 

MINOR INTERESTS INDEX. This was set up at 
the Land Regis^ by the Land Registration Act, 1925, 
for the registration of interests not in land but in equit- 
able interests therein. It is not part of the Land Register 
but merely an adjunct thereto for registration of items 
such as mortgages of reversionary interests in registered 
land. Priority is regulated by date order of registration, 
but a purchaser of a registered title is not concerned 
with the Index. (See Mortgage of Equitable Inter- 
est.) 

MINORS. Persons who are below the age of twenly- 
one. (See Infants.) 

MIOT. Anglo-Saxon mynet^ a coin. Latin, Moneta, 
a surname of Juno, whose temple was used by the 
Romans as a mint. 

The place where the money of this country is coined. 
It is situated on Tower Hill, London. Under the control 
of the Royal Mint, there are branch mints at Melbourne 
and Perth in Australia, the gold coins of which are legal 
tender in this country. 

The Royal Mint is, of course, a Government depart- 
ment, responsible for the provision of coin for circula- 
tion in the United Kingdom, and striking in addition 
coins for various other countries in the Commonwealth 
and for several foreign countries. The Deputy Master of 
the Mint (the Chancellor of the Exchequer is ex officio 
the Master) reported in 1958 that during the year 8*7 
million sovereigns were struck to meet demands abroad, 
“where respect for these coins and an inadequate supply 
had given rise to widespread and some very competent 
counterfeiting.” This was the fifth, and by far the 
largest minting since 1917, the others being primarily 
in order to keep alive the craft of making gold coins. A 
further 1»4 million sovereigns were struck in 1959, and 
the stock so built up was drawn upon heavily during 
1960 and 1961. The persisting demand for sovereigns is 
due to the prestige which this coin has always enjoyed 
abroad, particularly in the Middle East, where it is still 
used as a medium of exchange and a store of value. 
There is thus a considerable export trade developing in 
this and other ways; for example, of the 710 million 
coins struck in 1959, 465 million were for overseas: in 
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1960, 707 million coins were struck, 402 million bein? 
for overseas: in 1961, 836 million corns were struck 
538 million being for overseas. ’ 

In addition the Mint strikes military medals and 
decorations, the Great Seals of the United Kingdom 
and the seals of office of Ministers of the Cro\m A 
Royal Mint Advisory Committee advises the Deputy 
Master on all matters connected with the designing and 
preparation of seals, coins, medals and decorations. 

During the war the United Kingdom was lent 88 
million ounces of silver by the United States, to be 
repaid in kind by April, 1957. This silver was extracted 
from old silver coins, refined at the Mint, and shipped 
to the United States during 1956 and 1957. 

At one time there were mints at Bristol, Chester, 
Exeter, Norwich, and York. (See Bank of England’ 
Coinage, Mint Price.) 

MINT PAR OF EXCHANGE. The Mint Par bet^ 
ween any two countries which use the same metal for 
their standard of coinage is found by comparing a 
standard coin of each, making the calculation upon the 
weight and fineness of the precious metal only; in 
other words the Mint Par between countries A and B 
is the number of B coins which contain the same quant- 
ity of pure gold (or whatever is the standard metal of 
both countries) as one A coin contains. Between gold 
standard countries, Mint Par means value for value in 
pure gold, and between silver standard countries, value 
for value in pure silver. 

The Mint Par between two countries never varies 
unless one of them alters its coinage regulations, increas- 
ing or decreasing the quantity of the precious metal in 
its standard coin. 

Whilst the rate of exchange between any two coun- 
tries varies, the Mint Par remains imchanged and forms 
a definite point from which to measure those variations. 

A sovereign contains 113 grains of fine gold; the U.S. 
dollar, since 1st January, 1934, contains 15"A grains 
nine-tenths fine. The mint par on this basis is f 8.2311 to 
one sovereign. This, or any other mint par, is of 
theoretical interest only so long as the gold standard 
remains in abeyance. 

MINT PRICE. The Mint price of a given quantity 
of bullion is the quantity of coins into which that 
weight of bullion is divided. The quantity of coins in 
circulation which is equal to that weight of bullion is 
its market price, and as coins which are in circulation 
lose a good deal of weight, more of them will be re- 
quired than if they were new, and the market price will 
therefore be above the Mint price. The Mint price of 
gold bullion is its value in gold coins, and the Mint price 
of silver bullion is its value in silver coins. An importer 
of gold could have it coined into sovereigns at the Mmt 
at the rate of 1,869 sovereigns for every 480 ounces of 
metal of standard fineness — eleven-twelfths fine gold, 
one-twelfth alloy— the Mint price being thus £3 17s. 
lOJd. per oz. At the Bank of England notes were given 
in exchange for bullion at the rate of £3 17s. 9d. 
ounce of standard gold. In practi^, bullion was taken 
to the Bank because payment for it was made at once, 
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whereas if the bullion was left at the Mint some time mendation was accepted by the le^slature, would not 

elapsed before the sovereigns were ready. be protected where he paid an instrument without 

By the Gold Standard Act, 1925, the right to tender indorsement; and it was provided that similar protec- 

bullion to the Mint to be coined shall be confined in tion should be given in respect of instruments covered 

future, as it has long been confined in practice, to the by these other statutes. 

Bank of England. (See Gold Standard Act, 1925.) It was also proposed to enact that any of these 
minute book. The book in which is kept a instruments should be prirm facie evidence of the 

brief record of the business transacted at the general receipt by the payee named thereon of the sum for 

meetings of the shareholders of a company, and at the which it was drawn. It was recommended also that the 

ordinary meetings and committee meetings of the banker collecting open cheques should be protected 

directors. equally with one collecting crossed cheques; and that 

All companies are required by law to keep minutes of the Bills of Exchange (Crossed Cheques) Act, 1906, 

the proceedings of their meetings and the meetings of should be extended, as to crediting as cash, to cover 

the directors. (See Minutes.) instruments coming within the Revenue Act, 1883. 

minutes. With regard to the minutes of proceed- The recommendations of the Committee were 
ings of the general meetings of companies and of the substantially accepted in the passing of the Cheques 
meetings of directors. Section 145 of the Companies Act, 1957 (q.v.). Its recommendation that indorsement 
Act, 1^8, enacts— of cheques cashed over the counter should continue to 

“(1) Every company shall cause minutes of all be required has been accepted by the banks. The 

proceedings of general meetings, all proceed- Committee felt that this requirement would possibly 

mgs at meetings of its directors and, where afford some evidence of the identity of the recipient 

there are managers, all proceedings at meetings and some measure of protection for the public. (See 

of its managers, to be entered in books kept for Receipt on Cheque.). 

that purpose. MOIETY. A half. An example of the use of the 

“(2) Any such minute if purporting to be signed by word is found in a conveyance of property (which is 

the chairman of the meeting at which the vested in Brown and Jones) when Brown conveys his 

proceedings were had, or by the chairman of moiety to Jones. 

the next succeeding meeting, shall be evidence MONETARY UNION. (See Latin Monetary 
of the proceedings.” Union, Scandinavian Monetary Union.) 

The minutes of a meeting of directors contain a note MONETARY UNIT. The coin in any country wMch 
of the date and place of meeting, the names of the serves as a measure of the value of all the other coins, 

directors present at such meeting, and a record of all The unit in this country is the sovereign, in the United 

resolutions and proceedings, and of all appointments States it is the dollar, in Germany the deutschemark, 

made by the directors. The minutes are read over to and in France the franc. 

the directors at their next meeting, and, if correct, they MONEY. The standard by which the value of 
are signed, usually by the chairman of that meeting, and commodities is measured, and the medium by which 

a fresh minute made that the minutes of the last meeting they are bought and sold. Money, and credit, to which 

were read and signed as correct. (See Companies, it gave birth, form the basis on which the business^ of 

Directors, Meetings.) banking has been built up. There is probably nothing 

MISTAKES IN PAYMENT. (See Payments Under which is of greater importance in the civilised world 

Mistake of Fact.) than money, and nothing which comes more closely in 

MOCATTA COMMITTEE. A committee set up in contact with mankind in every department of life. Not 

1955 to “consider (a) whether, and if so, in what cir- only have all conceivable commodities a monetary 

cumstances and to what extent, it is desirable to reduce value attached to them, but it is customary to ascribe a 

the need for the indorsement of order cheques and financial reason as the prime moving cause (either 

similar instruments received for collection by a bank; directly or indirectly) in almost every action in which a 

ib) what, if any, amendment of the Bills of Exchange man is concerned. In the primitive ages there was no 

Act, 1882, or other statutory provision should be made money, and when anyone wished to obtain food which 

for this purpose.” The Committee was presided over belonged to another pepon, possession had to be 

by Mr. A. A, Mocatta, Q.C. (now Mocatta, J.). Its obtained by barter; that is, some article, considered of 

recommendations were that indorsement should be equal value, and of which the person who owned the 

dispensed with in the case of cheques paid in for coUec- food was in need, had to be offered m exchange. If one 

tion for the accounts of the payees and that this dis- man was rich in food possessions and another in skins, 

pensation should be extended to documents falling there would be much inconvenience in always arranging 

within Section 17 of the Revenue Act, 1883 ; Section 1 a suitable exchange, as the food owner might not be in 

of the Bills of Exchange Act (1882) Amendment Act, need of skins. This difficulty led most nations at a very 

1932; and Section 19 of the Stamp Act, 1853. An early date, after experience with various substitutp, 

amendment was suggested by way of extension of to adopt metals, particularly gold and silwr, as a cu- 

Section 60 of the Bills of Exchange Act, 1882, to protect culating medium. In the case supposed, the owner of 

the paying banker who, if the Report*s main recom- food was then able to exchange his goods for a certam 
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quantily of metal, which metal he could use for the 
purpose of obtaining from other persons articles which 
were more useful to him than skins. In the Iliad, Homer 
says that the armour of Diomede was worth only nine 
oxen, and the armour of Glaucus was worth 100 oxen, 
which indicates that in those days oxen were regarded 
as a standard of value. 

Cattle were of great importance in the early stages of 
civilisation, and in several languages the name for 
money is identical with that of some kind of cattle or 
domesticated animal. Professor Jevons points out 
that pecunia, the Latin word for money, is derived from 
pecuSi cattle; that our word fee is nothing but the 
Anglo-Saxon feoh, meaning alike money and cattle; 
and that the words capital, chattel, and cattle are 
derived from the word capitate, Kine were called 
capitate because they were counted by the caput, or 
head. 

At different periods and in various countries many 
articles have been used to meet the necessity, which was 
felt by all, of having something to act as a measure of 
value. In India, certain parts of Southern Asia, and 
in Africa, shells, called cowries, are still used as a 
curren<^. Money is represented in Tibet and parts of 
China by small blocks of compressed tea; in Abyssinia 
by blocks of rock salt, and in some districts of Africa 
by dates. Sugar, tobacco, dried cod, dressed leather, 
furs, pieces of cloth, elephants’ teeth, carved wood, and 
many other objects have been used for the same purpose. 
Carved pebbles were used by the Ethiopians, and Adam 
Smith relates that, even in his day (1776), there was a 
village in Scotland where it was not imcommon for a 
workman to cany nails instead of money to the baker’s 
shop or the ale-house. Although such articles, as a 
circulating medium, represent a great advance from the 
barter state of society, most nations, as already stated, 
now recognise that the metals, being practically 
indestructible and not much subject to fluctuations in 
value, are the most convenient and best fitted to act as 
money. Silver was used by the Hebrews, and the jfirst 
mention of money as a medium of exchange is found in 
Genesis, where Abraham purchased the cave of Mach- 
pelah from Ephron the Hittite, and weighed to Ephron 
‘Tour hundred shekels of silver, current money with 
the merchant.” It would appear that when first the 
metals, whether iron, copper, gold, or silver, were used 
they were in rude ingots or bars without any stamp or 
designation upon them, and when being paid over they 
had, as in the case of Abraham’s famous purchase, to be 
weighed in scales. The inconvenience of always having 
to weigh the metals, and the difficulty also of knowing 
whether the quality of the metal was really what it was 
sraposed to be, ultimately brought about the invention 
01 coins. The Chinese are reported to have made 
coins as early as 2250 b.c. The ingots which had 
hithea^ been so troublesonje, were, by the invention 
of coins, divided up into pieces of different values so 
that they could be available for the smallest of purchases 
and operate as the medium of commerce without the 
process of weighing, an operaticm which, in the case of 
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the precious metals, was unreliable and open to misuse 
The trouble of assaying the metals was done away with* 
for the coins at length came to bear upon their faces 
the Government stamp, which, as a rule, assured the 

holder that they were of a certain quality of metal. From 

this brief history of the evolution of money, it is seen 
that each coin, to the extent of its value, is like an order 
payable to bearer drawn upon anyone to whom it is 
presented. The true nature or function of money is the 
right or title to demand something from others. John 
Stuart Mill says: “The pounds or shillings which a 
person receives weekly or yearly are not what constitute 
his income ; they are a sort of tickets or orders which he 
can present for payment at any shop he pleases, and 
which entitle him to receive a certain value of any 
commodity that he makes choice of.” 

The word “money” is derived from the temple of 
Juno Moneta, which was used by the Romans as a 
mint. (See Coinage, Mint.) 

MONEY AT CALL AND SHORT NOTICE. This 
item follows cash and cheques in course of collection in 
the marshalling of a bank’s liquid resources in its 
balance sheet. 

It comprises advances to stockbrokers and jobbers, 
and loans to the bill market. Such moneys are repay- 
able on demand or within a few days—within fourteen 
days in the case of Stock Exchange loans and within 
seven days in the case of the bill market. 

Stockbrokers* loans’ rates vary according to the type 
of securities deposited, and are on a day-to-day basis, 
an up-to-date list of covering securities being furnished 
to the lending bank each settling day. Prior to the 
outbreak of war in 1939, these loans were arranged for 
varying periods within the fortnightly settlement and 
bore interest at a fluctuating rate, the maximum being 
I per cent above Bank Rate. The volume of such loans 
has been drastically reduced since 1939, but the resump- 
tion of contangos \q,v,) may result in an increase in the 
sums lent. 

Stockjobbers borrow on a day-to-day or sometimes a 
seven-day basis. 

The bulk of money at call and short notice comprises 
loans to the bill market mostly on a day-to-day basis 
and at the most at seven days. 

Loan rates to the Discount Market are at a minimum 
of I per cent over deposit rate. 

MONEYLENDER. The Moneylenders Act of 1900 
states that the expression “moneylender” shall include 
every person whose business is that of moneylending, 
but shall not include — 

1. Any registered society within the meaning of the 
Friendly Societies Act, 1896, or any society registered or 
having rules certified under Sections 2 to 4 of that Act, 
or under the Benefit Building Societies Act, 1836, or the 
Loan Societies Act, 1840, or under the Building Societies 
Acts, 1874 to 1894; or 

2. Any body corporate, incorporated or empowered 
by a special Act of Parliament to lend money in accord- 
ance with such special Act; or 

3. Any person bona fide carrying on the business of 
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tjanking or insurance, or bona fide carrying on any 
business not having for its primary object the lending of 
money, in tbe course of which and for the purposes 

whereof he lends money; or 
4 Any body corporate for the time bemg exempted 
from re^tration under this Act by order of the Board 
of Trade made and published pursuant to regulations of 
the Board of Trade. (See Usury.) 

The Moneylenders Act, 1927, provides as follows— 
“2. (3) Every certificate granted to a moneylender 
shall show his true name and the name under 
which, and the address at which, he is author- 
ised by the certificate to carry on business as 
such, and a certificate shall not authorise a 
moneylender to cany on business at more 
than one address, or under more than one 
name, or under any name which includes the 
word “bank,” or otherwise implies that he 
canies on banking business. 

“4. (3) If a moneylender, for the purposes of his 
business as such, issues or publishes, or 
causes to be issued or published, any advertise- 
ment, circular or document of any kind 
whatsoever containing expressions which 
might reasonably be held to imply that he 
carries on ban^g business, he shall on 
summary conviction be liable to a fine not 
exceeding one hundred pounds, and on a second 
or subsequent conviction, in lieu of or in addi- 
tion to such a fine as aforesaid, to imprison- 
ment for a term not exceeding three months.” 
MONEY LENT AND LODGED BOOK. A book 
ruled with various columns so as to show what has 
been lent by the bank in the way of loans, overdrafts, 
discounts, overdue bills, etc,; and also to show what 
has been lodged with the bank on current accounts, 
deposit accounts, and deposit receipts. It is usually 
written up to correspond with the weekly branch return 
to Head OflSice. 

MONEY MARKET. The money market is not a 
particular place or building where money is bought and 
sold, but is merely a term embracing the Bank of 
England, London bankers and bill brokers, the Stock 
Exchange, and dealers in money and credit who either 
have money to lend or want to borrow money. The 
Government borrows large sums in the Money Market 
by its weekly issues of Treasury Bills by tender and by 
means of Treasury Deposit Receipts. (See Bank Rate, 
Money at Call and Short Notice, Treasury Bills, 
Treasury Deposit Receipts.) 

MONEY ORDER. Money orders are issued at 
any money order office in the United Kingdom and in 
Eire for sums not exceeding £50, and are vaHd for twelve 
mont^. They can be effectively crossed and are not 
negotiable instruments. The Post Office is entitled to 
return money orders at any time after their collection 
by a bank on the ground of irregularity. There is no 
statutory protection for banks in respect of the collec- 
tion of money orders for customers who have no title or 
a defective title to such orders. 


MONEY PAID UNDER MISTAKE OF FACT. (See 
Payments Under Mistake oe Fact.) 

MONOMETALLISM. The system of currency in 
which one metal is the standard of value. In England 
gold is the standard of value and is legal tender for any 
amount, silver being merely token money. (See 
Bimetallism.) 

MORATORIUM. (Latin, mora, delay.) An exten- 
sion of time which is sometimes granted by the Govern- 
ment of a country during a financial emergency, 
postponing the due date for the payment of bills of 
exchange or other debts. On the outbreak of war with 
Germany in 1914, a royal proclamation was issued on 
2nd August, by which the payment of certain bills of 
exchange was postponed; the Treasury was em- 
powered to suspend the Bank Charter Act; the 
Monday Bank Holiday (3rd August) was extended till 
Friday morning to enable the Government to arrange 
for an emergency issue of £1 and 10s. notes to act as 
legal tender for payments of any amount. On 6th 
August the moratorium was extended by Royal Procla- 
mation to certain other payments. This moratorium 
enabled banks, where necessary, to prevent the undue 
withdrawal of gold. To overcome certain difficulties 
the Government agreed to guarantee the Bank of 
England from any loss in discounting bills accepted 
prior to 4th August. 

Where a bill falls due in a foreign country during the 
period of a moratorium, the rights of a drawer or an 
indorser in England are probably subject to the same 
law as the acceptor. (See the case of Roquette v. 
Overman (1875), 10 Q.B.D. 525.) 

The expression is also used in relation to the arrange- 
ment made by creditors with a debtor that they will not 
take action to enforce payment within a particular 
period. 

MORTGAGE. (From morU dead, and a 
pledge.) 

A mortgage is a charge which a borrower gives to a 
lender upon a part or the whole of his property. 

There are two kinds of mortgages— 

1, Legal Mortgage. 

2. Equitable Mortgage (^.t;.). 

With a legal mortgage a banker has control of the 
property if the borrower fails to repay the advance 
made to him. But with an equitable mortgage— that is, 
a deposit of the title deeds with, as a rule, a memoran- 
dum of deposit— the banker will, unless the borrower 
gives a legal’ mortgage when requested, or unless a 
power of attorney or a declaration of trust is incorpor- 
ated in the memorandum, be at much trouble and 
expense before he obtains the sanction of the Court to 
dispose of the property. 

If a banker takes a mortgage for a fixed amount, it 
terminates the relation of broker and customer, and the 
banker’s position is that ofan ordinary mortgagee. The 
advance must be made on a separate loan account, and 
not on a working account. The only entries in the 
account must be credits in reduction of the loan. As 
each credit reduces the amount due under the mortgage. 
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any fresh withdrawal would not be covered by the 
mortgage. As to interest, see under Interest. The 
form of mortgage usually taken by a banker is to secure 
all moneys at any time owing with a covenant that his 
right to sell the property shall arise immediately on 
default, after demand, or after, say, one month follow- 
ing demand. In such a mortgage the relation of banker 
and customer continues. 

In the event of a mortgagor’s bankruptcy, if the 
properly is not sufficient to cover the debt, the mort- 
gagee should value the security and claim upon the 
bankrupt’s estate for the difference. (See Proof of 
Debts.) 

Legal Mortgage Before 1926 
A mortgage of freeholds was effected by the mortgagor 
conveying the fee simple to the mortgagee, subject to 
the mortgagor’s right to redeem the property. The 
legal estate was thus transferred to the mortgagee, the 
mortgagor retaining merely an equitable interest, that 
is, the equity of redemption. When the mortgagor 
charged the same land to a second mortgagee, the 
second mortgagee obtained merely an equitable interest, 
his mortgage being called an equitable mortgage. 

A mortgage of a leasehold was made by an assign- 
ment to the mortgagee of the unexpired term, or by a 
sub-demise to the mortgagee for a term less the last 
few days of the lease. 

Legal Mortgage After 1925 
There are only two legal estates in land — 

(1) An estate in fee simple absolute in possession 

(that is freehold). 

(2) A term of years absolute (that is leasehold). 

The owner of a legal estate is called an “estate 

owner,” and under the law which came into force on 1st 
January, 1926, he remains an estate owner although he 
creates a mortgage on his land. The mortgagee also 
obtains a legal estate in the same land. In freeholds, 
the mortgagor retains the legal fee simple and the 
mortgagee obtains by demise a term of years absolute. 
In leaseholds, the mortgagor retains the term of years 
absolute and the mortgagee by sub-demise obtains a 
term of years absolute. 

By the Law of Property Act, 1925— 

Legal Mortgage of Freeholds 
A mortgage of an estate in fee simple shall only be 
capable of being effected at law either by— 

(1) A demise for a term of years absolute, subject to a 

provision for cesser on redemption, or by 

(2) A charge by deed expressed to be by way of legal 

mortgage. 

I^ovided that a first mortgagee shall have the same 
right to the possession of documents as if his security 
included the fee simple. (Section 85 (1).) 

A puiported conveyance of an estate in fee simple 
by ymy of mortgage, made after 1925, shaU operate as a 
d^nxse of the Imd to the mortgagee for a term of years 


absolute without impeachment for waste, but subject to 
cesser on redemption, namely— ^ 

(а) A first or only mortgagee shall take a term of 

3,000 years from the date of the mortgage; 

(б) A second or subsequent mortgagee shall teke a 

term one day longer than the term vested in the 

fidrst or other mortgagee whose security ranks 

immediately before that of such second or sub- 
sequent mortgagee; and 

any such purported conveyance as aforesaid includes an 
absolute conveyance with a deed of defeasance, and 
any other assurance which, but for this subsection, 
would operate in effect to vest the fee simple in a mort- 
gagee subject to redemption. (Section 85 (2).) 

This Section applies whether or not the land is 
registered under the Land Registration Act, 1925, or 
the mortgage is expressed to be made by way of trust or 
otherwise (subsection (3)). 

As stated in subsection (1) a mortgage must be by a 
demise for a term of years, but any length of time may 
be selected when making a mortgage, the usual term 
being 3,000 years. 

Second and Subsequent Legal Mortgages of Freeholds 
A second mortgage is made by the grant to the 
mortgagee of a term of 3,000 years and one day or for a 
term one day longer than the term held by the first 
mortgagee. Subsequent mortgagees get grants of terms 
one day longer than their predecessors. 

Thus, first, second, and subsequent legal mortgagees 
all get legal estates in the shape of long leases and there 
can be an infinite number of legal mortgages subsisting 
at the same time on the same parcel of land. Before 
1926, this necessarily was not so, for a legal mortgage 
took the form of the conveyance of the fee simple to 
I the mortgagee who alone possessed a legal estate. The 
mortgagor was left with an equitable interest in the 
shape of his right to redeem his mortgage (his equity of 
redemption) and second and subsequent mortgagees 
only got equitable mortgages in the shape of a right to 
any surplus proceeds of sale. This was so notwith- 
standing that their mortgages were drawn as legal 
mortgages. 

Existing Freehold Mortgages on 1st January^ 1926, 
were converted into mortgages by demise. AH land, 
which was vested in a first or only mortgagee for an 
estate in fee simple, whether legal or equitable, vested, 
from 1st January, 1926, in the first or only mortgagee 
for a term of 3,000 years subject to a provision for cesser 
corresponding to the right of redemption which before 
1926 was subsisting with respect to the fee simple. 

A second mortgagee at that date got a term of one 
day longer than the mortgagee in front of him, that is 
3,000 years and one day. A third mortgagee got 3,000 
years and two days. 

The fee simple which was vested in the mortgagee is, 
by the Act, transferred to the mortgagor, subject to the 
mortgage term. 

In the case of a sub-mortgage the principal mortgagee 
takes the term above mentioned and the sub-mortgagee 
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takes a derivative term less by one day. (First Schedule, 
Part VII.) 


Le§al Mortgage of Leaseholds 
A mortgage of a term of years absolute (leasehold) 
shall only be capable of being effected at law either by— 

(1) A sub-demise for a term of years absolute, less 

by one day at least than the term vested in the 
mortgagor, subject to a provision for cesser on 
redemption, or by 

(2) A charge by deed expressed to be by way of legal 

mortgage. (See below as to this form of 


charge.) 

Where a licence to sub-demise by way of mortgage is 
required such licence shall not be unreasonably refused. 
A first mortgagee shall have the same right to the 
possession of documents as if his security had been 
effected by assignment, 

A mortgage of leaseholds must not be made by assign- 


ment. 

Any purported assignment of a term of years absolute 
by way of mortgage, after 1925, shall (to the extent of 
the estate of the mortgagor) operate as a sub-demise of 
the leasehold land to the mortgagee for a term of years 
absolute, subject to cesser on redemption, as follows— 

(fl) The term to be taken by a first and only mortgagee 
shall be ten days less than the term expressed 
to be assigned; 

(b) The term to be taken by a second or subsequent 
mortgagee shall be one day longer than the 
term vested in the mortgagee whose security 
ranks immediately before that of the second or 
subsequent mortgagee, if the length of the 
last-mentioned term permits, and in any case 
for a term less by one day at least than the 
term expressed to be assigned. 

This Section applies whether or not the land is 
registered under the Land Registration Act, 1925, or the 
mortgage is made by way of sub-mortgage. (Section 
86 .) 


Second and Subsequent Mortgages of Leaseholds 

A second mortgage takes the form of a sub-lease one 
day longer than the first mortgagee’s term and a third 
mortgage of a sub-lease one day longer than the second 
mortgagee’s term and so on. (Law of Property Act, 
1925, Section 86 (2).) 

Existing Leasehold Mortgages on l^r January^ 1926, 
were converted into mortgages by sub-demise. 

All leasehold land which was vested in a first or only 
mortgagee by way of assignment of a term of years 
absolute shall from 1st January, 1926, vest in the first 
or only mortgagee for a term equal to the term assigned 
by the mortgage less the last ten days thereof, subject to 
a provision for cesser corresponding to the right of 
redemption, which, before 1926, was subsisting with 
respect to the term assigned. 

A second or subsequent mortgagee (whether legal or 
equitable) at that date takes a term of one day longer 
than the mortgagee in front of him, if that is possible, 


but in any case for a term less by one day at least than 
the term assigned by the mortgage. 

The term of years which was assigned by the mortgage 
is transferred by the Act to the mortgagor subject to any 
derivative mortgage term. 

In the case of a sub-mortgage by assignment, the 
principal mortgagee takes the principal derivative term 
created by this Schedule and the sub-mortgagee takes a 
derivative term less by one day than the term vested in 
the principal mortgagee. (First Schedule, Part VIII.) 

An existing mortgage of leaseholds by sub-demise is 
not affected by the Act. 

Puisne Mortgage 

A legal mortgage which is not protected by the deposit 
of the relative title deeds. A second mortgage is usually, 
but not necessarily, a puisne mortgage. A puisne 
mortgage may be protected as to priority by registration 
as such as a Class C(i) charge on the Land Charges 
Register. (See later in this article under Registration of 
Mortgages and also under Land Registration.) 

A mortgage affecting a legal estate, made before 
1926, which is not protected by a deposit of documents 
of title, or by registration as a land charge, shall not as 
against a purchaser without notice thereof, obtain 
any benefit by reason of being converted into a legal 
mortgage by the Act, but shall, in favour of such purcha- 
ser, be deemed to remain an equitable interest. (First 
Schedule, Part VH (6) and Part VIII (5).) 

Charge by y^ay of Legal Mortgage 

The Law of Properly Act, 1925, provides for an 
alternative form of mortgage of freeholds or leaseholds 
by deed expressed to be a charge by way of legal 
mortgage. The mortgagee thereby gets the same pro- 
tection, powers, and remedies as if a mortgage term for 
3,000 years had been created. The advantages of this 
method are brevity and simplicity; a common form can 
be used for freeholds or leaseholds and a statutory 
form is given in the Fifth Schedule to the Act. By 
Section 206 there is statutory authority as to the 
sufiSciency of such an instrument in respect of form and 
expression. (See Statutory Mortgage.) 

Transfer of Mortgage 

This is made by deed declaring that the mortgagee 
transfers the benefit of the mortgage and operates to 
transfer the right to recover the mortgage debt and 
interest, all securities held for the mortgage debt, and 
all the estate in the land vested in the transferor. 
(Section 1 14, Law of Property Act, 1925.) 

There is a second method available under Section 
115 (2), which provides that where the mortgage debt is 
repaid by someone other than the owner of the equity 
of redemption, the statutory receipt will operate as a 
transfer by deed of the benefit of the mortgage. (See 
Statutory Receipt.) 

Sub-Mortgage 

This is a mortgage of a mortgage as where a mortgagee 
raises money on his mortgage deeds. It is effected by a 
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grant by the mortgagee to his lender of a term a few 
days shorter than his own term. (See Sub-Mortgage.) 

Equitable Mortgage 

An equitable mortgage gives no legal estate to ^e 
mortgagee; it gives him a charge on the land, an equity 
in the shape of a right to enforce his right by the aid of 
the Courts. It is in effect an agreement to give a legal 
mortgage and the Courts will so interpret it. 

An equitable mortgage can be effected by— 

(1) A mere deposit of deeds with intent to charge 
them as security. Whilst Section 53 (1), of the Law of 
Property Act, 1925, states that no interest in land can 
be created except by writing signed by the party 
creating the same or by his agent or by will or by 
operation of law. Section 55 provides that this does not 
affect the operation of law relating to part performance. 
The Courts have always held that on die ground of part 
performance a mere deposit of deeds as security creates 
an equitable charge. 

(2) Writing under hand expressed to charge the land 
unaccompanied by the relative deeds. Such a mortgage 
will require registration as a general equitable charge 
Class C. iii on the Land Charges Register. (See under 
Registration in this article.) 

(3) A memorandum in writing creating a charge on 
the land accompanied by the deeds. 

If the mort^gor will not keep the covenants to 
convey on request or to give a legal mortgage, the 
mortgagee’s only remedy is in the Courts. 

In some bank forms of equitable charge, an irrevoc- 
able power of attorney is given appointing an official 
of the bank to sell on behalf of the mortgagor. This 
power is not revoked by the death, disability, or bank- 
ruptcy of the donor, in favour of a purchaser, (Section 
126(1).) 

An equitable charge incorporating a power of 
attorney must be under seal and this attracts stamp 
duty at the rate of 2s. 6d. per cent. 

In some cases, a declaration of trust is contained in 
an equitable charge whereby the mortgagor acknow- 
ledges that he holds the property in trust for the bank 
and empowers the bank to remove him from the trust 
and appoint one of its officials in his place. (See 
Bankers’ Mortgage, Equitable Mortgage, Memor- 
andum OF Deposit.) 

Consolidation of Mortgages 

The right to consolidate is not ^ected by the Act 
if the right to do so is reserved in one of the mortgages. 
(See CoNsoLiDA'noN of Mortgages and Banker’s 
Mortgage.) 

Tacking and Further Advances 

Except in regard to further advances, tacking is 
abolished by the Act. In future, therefore, a third 
mortgagee cannot, by obtaining a transfer of a first 
moriiagei, secure priority over a second mortgagee. 
(SeeTAcm^G.) 


[MOR 

With regard to tacking further advances to a prior 
mortgage, the Act provides as follows— ^ 

(1) A prior mortgagee shall have a right to make 

further advances to rank m priority to subse- 
quent mortgages (whether legal or equitable)- 
(a) If an arrangement has been made to that 
effect with the subsequent mortgagees; 
or 

ib) If he had no notice of such subsequent 
mortgages at the time when the further 
advance was made by him; or 
(c) Whether or not he had such notice as 
aforesaid, where the mortgage imposes 
an obligation on him to make such 
further advances. 

This subsection applies whether or not the 
prior mortgage was made expressly for secur- 
ing further advances. 

(2) In relation to the making of further advances 

after 1925, a mortgagee shall not be deemed 
to have notice of a mortgage merely by reason 
that it was registered as a land charge or in a 
local deeds registry, if it was not so registered 
at the time when the original mortgage was 
created, or when the last search (if any) by 
the mortgagee was made, whichever last 
happened. 

This subsection applies only where the 
prior mortgage was made expressly for 
securing a current account or other further 
advances. 

(The words in italics were substituted by the Law of 
Property (Amendment) Act, 1926, for the words “date 
of the original advance” in the 1925 Act.) 

(3) Save in regard to the making of further advances 

as aforesaid, the to right tack is hereby 
abolished. 

(4) This Section does not apply to charges registered 

under the Land Registration Act. (Section 
94.) 

Mortgagee Taking Possession 

The Act does not affect prejudicially the right of a 
mortgagee to take possession of the land, whether or 
not his charge is secured by a legal term of years 
absolute, but the taking of possession does not convert 
any legal estate of the mortgagor into an equitable 
interest. (Section 95 (4).) (See Mortgagee in Posses- 
sion.) 

Priority of Mortgages 

Before 1926 a legal mortgagee (there could only be 
one) had priority over all other interests which of 
necessity were of an equitable nature only, provided 
that when he took his mortgage he had no notice of 
earlier interests. (Non-production of the relative deeds 
without a reasonable explanation would have been 
construed as notice.) Equitable mortgagees took 
priority according to the date order of their mort^ges. 
Since 1926 these rules are no longer applicable owing to 
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the possibiHty of several legal mortgages existing at one Under Section 101 (1), a power of sale arises where 
and the same time. Priority now is accorded to the the mortgagor is three months in arrear with principal 

mortgagee — Isgcd or equitable — ^who takes with his repayments or two months in arrear with interest 

mortgage the relative title deeds, provided he has no payments or has broken any covenant in the mortgage, 

notice of earlier interests. The only notice that can A bank form of mortgage, however, usually provides 

affect him in this respect is a registration on the Land for an immediate power of sale on default (or on default 

Charges Register. Section 199 of the Law of Property for one month). (See Banker’s Mortgage.) The 

Act, 1925, makes this clear in subsection (1) which says : proceeds of sale must be applied as follows— 

‘A purchaser shall not be prejudicially affected by {a) In payment of any prior mortgages. 

noti<^ of any instrument or matter capable of registra- (6) In payment of the costs of sale, 

tion under the provisions of the Land Charges Act, (c) In payment of the mortgage debt and interest. 

1925, . . . Which is void or not enforceable against (d) In payment of any surplus to the mortgagor or 

him under that Act by reason of the non-registration any subsequent mortgagees. Hence a search on the 

thereof.” By Section 205 (1), “purchaser” includes a Land Charges Register must be made before 

mort^gee. parting with any surplus proceeds of sale. (See 

Priority of mortgagees who do not obtain the relative under Searches in this article.) 
title deeds (e.g. because they are in the hands of an (5) He may appoint a Receiver of Rents. Power to 

earlier mortgagee) is determined not by date order of appoint a Receiver only arises if a power of sale has 

their mortgage but by date order of re^stration on the arisen. The appointment of a Receiver must be in 

Land Charges Register as a puisne mortgage (legal writing but need not be by deed. A Receiver is deemed 

mortgage) or general equitable charge (equitable to be the agent of the mortgagor, 

mortgage), A receiver must apply the income from the property 

It should be added, however, that the position of a as follows — 
later mortgagee obtaining a registration earlier than {d) In payment of rent, rates, and taxes, etc., for 
an earlier mortgagee, where the former had notice of which the mortgagor is liable, 
the earlier mortgage, has been the subject of con- (Jb) In payment of interest on prior mortgages, 

troversy. (c) In payment of fire insurance premiums, repairs, 

and Receiver’s remuneration. 

Remedies of Legal Mortgagee (j) In payment of interest on the mortgage debt. 

(1) He can sue the mortgagor on his personal coven- (e) In reduction of the mortgage debt. 

ant, incoiporated in the mortgage deed, to repay the A bank usually appoints a Receiver where the 

debt. This is a useful remedy where the security has property is let and it is not possible to effect an immedi- 
depredated. ate sale. 

(2) He can enter into possession. A mortgagee in 

possession must account to the mortgagor not only for Bankruptcy of Mortgagor 

all rents and profits arising from occupation of the The mortgagee’s power to sell or appoint a receiver 
land, but also for all revenues which he might have shall not be exercised only on account of the mortgagor 
received if he had used all possible care in the adminis- committing an act of bankruptcy or being adjudged a 

tration of the property. bankrupt, without the leave of the Court. This applies 

(3) He can foreclose the mortgage. An order for only where the mortgage deed is executed after 1925. 
foreclosure nisi will be made by the Court, after default (Section 1 10.) 

the mortgagor, fixing a date (usually six months 
ahead) for repayment. If this does not materialise, an Discharge of Legal Mortgage 

order for foreclosure “absolute” will be made whereby A receipt indorsed on, written at the foot of, or 
the fee simple is vested in the mortgagee subject to any annexed to, a mortgage for all money secured, which 

prior mortgage. Any subsequent mortgage is extin- states the name of the person who pays the money and 

guished. (Law of Properly Act, 1925, Section 88 (2).) is executed by the mortgagee shall operate, without ^y 

In the case of a leasehold, a foreclosure order absolute reconveyance, as a discharge of the mortgage. (Section 

vests the leasehold reversion and any subsequent 115(1).) (See Statutory Receipt.) 

mortgage term in the mortgagee, subject to any prior This Section does not affect the right of any person 
mortgage, (Section 89 (2).) By Section 91, the Court to require a re-assignment, surrender, release, or 

m^ make an order for sale in place of a foreclosure transfer to be executed in lieu of a receipt. (Section 

order. A mor^gee who gets a foreclosure order is not 1 15 (4).) 

accountable to the mortgagor for any profits or surplus The receipt is liable to the same duty as if it were a 
from a resulting sale. reconveyance under seal. 

(4) He may sell under his statutory or express power A banker’s mortgage is usually worded so as to form 

pf sale. Any conveyance thereunder vests the fee simple a security for “all money” owing to the bank by the 

m the purdiaser subject to any prior charge. If lease- mortgagor. If the mortgagor’s advance is being totally 

hold property is concerned, the assignment by the repaid, a receipt, indorsed the bank on Remortgage, 

mortgagee vests in the purchaser the leasehold reversion, for “all money thereby secured” would be in order ; but 
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a receipt for “ail money thereby secured” would not be 
appropriate if the bank was merely releasing a part of 
its security, or exchanging one security for another, and 
the account continued to be overdrawn. Instead of 
the receipt, some banks indorse on the mortgage a 
reconveyance, by which the premises vested in the 
bank by the mortgage are surrendered and conveyed 
unto the mortgagor “freed and discharged from all 
moneys secured by the mortgage.” 

“Where by the receipt the money appears to have 
been paid by a person who is not entitled to the immedi- 
ate equity of redemption, the receipt shall operate as if 
the benefit of the mortgage had by deed been transferred 
to him, unless — 

“(a) it is otherwise expressly provided; or 

“(6) the mortgage is paid off out of capital money, or 
other money in the hands of a personal represen- 
tative or trustee properly applicable for the 
discharge of the mortgage, and it is not expressly 
provided that the receipt is to operate as a transfer.” 
(Section 115 (2).) 

For example, if a mortgage by Brown to Jones is 
discharged by Robinson, the mortgage deed may be 
indorsed as follows — 

“The within named Jones hereby acknowledges that 
all money secured by the within written mortgage, 
including interest and costs, has been paid. The 
said money has been paid by Robinson of . . . .” 

Such a receipt operates as if the benefit of the 
mortgage has by deed been transferred to Robinson. 

When an overdrawn account is transferred from one 
bank to another, if the security held is a mortgage, the 
mortgage should be reconveyed by the old bahk to the 
customer and a fresh mortgage given to the new bank. 
If the old mortgage is discharged by a receipt showing 
that the money was paid by the new bank, it would, as 
stated above, operate as a transfer of the mortgage to the 
new bank, but the new bank could hold the mortgage 
merely for the specific amount which was paid to the 
old bank. That amount would require to be debited to a 
loan account, and the only transactions that could be 
made would be repayments in permanent reduction of 
the loan. If the amoimt were debited to a current 
account, each credit would to go reduce the amount of 
the mortgage, and each withdrawal would form an 
unsecured overdraft. (See Clayton’s Case.) 

This Section does not apply to the discharge of a 
dtiarge registered xmder the Land Registration Act, 
1925. (Section 115 (10).) 

Cesser of Mortgage Terms 

When the money secured by a mortgage has been 
discharged the mortgage term becomes a satisfied term 
and ceases. (Section 116.) 

When a mortgage is discharged the deeds are returned 
to the mortgagor. By Section 96 (2), a mortgage shall 
not be liable if he delivers the deeds to the person not 
having the best right thereto unless he has notice of the 
claim of a person having a better right. To this sub- 
s«::tion the following words were added by the Law of 
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Property (Amendment) Act, 1926: “In this subsection 
‘notice’ does not include notice implied by reason of 
registration under the Land Charges Act, 1925, or in a 
local deeds register.” “Notice,” therefore, ’in that 
subsection means actual notice, and the mortgagee 
(without any notice from a second mortgagee) nwd 
not require a search to be made in the Land Registry 
or a local deeds registry, to ascertain if a second mort- 
gage has been registered, before he returns the deeds 
to the mortgagor. A second mortgagee should give the 
prior mortgagee notice of his charge in writing. 

Possession of Title Deeds 

Where a banker is in possession of the title deeds 
either with a legal mortgage or a memorandum of 
deposit he is, as a general rule, in a safe position, as 
before any person can deal with the legal estate he 
must first ascertain where the title deeds are. The 
banker should, however, search the Land Charges 
Register. The effect of the possession of title deeds is 
given in Section 13 — 

“This Act shaU not prejudicially affect the right or 
interest of any person arising out of or consequent on 
the possession by him of any documents relating to a 
legal estate in land, nor affect any question arising out 
of or consequent upon any omission to obtain or any 
absence of possession by any person of any documents 
relating to a legal estate in land.” 

In connection with a banker’s safe position see also 
Section 94 ante. 

Statutory Mortgages 

Short forms of mortgages are set out in the Act and 
certain provisions are deemed to be included in such a 
mortgage deed. (See Statutory Mortgage.) 

Registration of Mortgages 

Legal and equitable mortgages by deposit of title 
deeds do not require registration as land charges. 

Legal and equitable mortgages without a deposit of 
deeds, or aU the material deeds, require to be registered 
as land charges, and they rank according to the date of 
registration. (Section 97.) 

The registration as a land charge constitutes actual 
notice of such instrument to all persons and for all 
purposes connected with the land affected from the date 
of registration and so long as the registration continues 
in force. This Section applies without prejudice to the 
provisions (see Section 97 respecting the making of 
further advances by a mortgagee). (Section 198.) 

The above provisions do not apply to registered land. 
(See Land Registration.) 

Mortgages and charges created by companies inust 
be registered under the Companies Act, 1948 ; and if it 
is registered land also under the Land Registration Act, 
1925. 

By the Land Charges Act, 1925, in the case of a 
charge on land (not registered land) created by a 
company, registration under the Companies Act, 1948, 
shall be sufficient, in place of registration under the 
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Land Charges Act. But if the company’s land is within 
the jurisdiction of the Yorkshire Deeds Registries, a 
legal mortgage must also be registered in the Registry 
of the particular Riding. 

Summary of Registrations 

The mortgages and charges in which a banker is 
particularly interested are — 

Legal Mortgage, protected by a deposit of all the 
material title deeds. 

Puisne Mortgage, that is, a legal mortgage not pro- 
tected by a deposit of the title deeds or of all the 
material title deeds. 

Equitable Charge, that is, a deposit of all the material 
title deeds with or without a memorandum of deposit. 

General Equitable Charge, that is, an equitable charge 
which is not protected by a deposit of all the material 
title deeds. 

In England and Wales (except Yorkshire) and the 
City of York proper: 

Register at Land Charges Registry, London- 
Puisne mortgage; General equitable charge. 

No registration is required for— Legal mortgage; 
Equitable charge. 

It is to be noted, with respect to an equitable charge, 
that a memorandum of deposit usually contains an 
undertaking to give a legal mortgage when required. 
This undertaking constitutes an “estate contract” and, 
as such, is registrable as a land charge under the Land 
Charges Act, 1925, but so long as a banker retains 
possession of the deeds he should be safe without 
registration. (See Land Charges.) 

Registration of a land charge must be made on Form 
L.C. 4 (fee. Is. per name). If not made by a solicitor, it 
must be supported by a statutory declaration by the 
owner of the charge on Form L.C. 9. Vacation of a 
land charge can be made on Form (L.C. 8 (fee, Is. per 
name) or on form L.C. 17. If this latter form is used, it 
need not be sealed by the bank if the instrument of 
charge is exhibited with it at the Registry, bearing in 
addition to the statutory receipt the following: “The 
said bank hereby consents to the cancellation of the 
Land Charge registered on day of , 

reference No. in the name of 

affecting land situated in the Coimty of in 

the parish or district of .” 

Yorkshire. When the land affected is situate in any 
of the three Ridings (the City of York proper is ex- 
cluded) — 

Legal Mortgage. A verbatim copy, or a memorial, 
on the prescribed forms, should be registered in the 
deeds department of the local registry. 

Puisne Mortgage. It may be registered in the deeds 
department or in the land charges department, but if in 
the former department it need not also be registered in 
the latter department. 

Mortgages have priority according to the date of 
registration. 

Equitable Mortgage. Not usually registered. The 
Yorkshire Registries, however, are open to register an 


equitable mortgage either in the deeds department or, 
as an “estate contract,” in the land charges department 
or, if desired, in both departments. (See under York- 
shire Registry of Deeds.) 

General Equitable Charge. Register in the land 
charges department of the local registry. 

Charges by Companies. Register with the Registrar 
of Companies all mortgages and charges (legal or 
equitable) whether accompanied by the deeds or not 
on any land, wherever situate, within twenty-one days 
from the date of creation of the mortgage. Such regis- 
tration of a land charge takes the place of registration 
under the Land Charges Act, 1925. 

Where the land is in Yorkshire, register in the local 
registry (in addition to the registration with the Regis- 
trar of Companies): Legal mortgage; Puisne mortgage; 
each debenture giving a legal charge on land, unless a 
covering Trust Deed is registered. 

Registered Land. See below. 

(See Registration of Charges.) 

Industrial and Provident Societies Act. 

Friendly Societies Act. 

Societies registered under these Acts do not come 
within the scope of the Companies Act, 1948, and there- 
fore a charge does not require registration with the 
Registrar of Companies. 

As to a charge on farming stock by an Industrial and 
Provident Society see Agricultural Credits Act, 
Section 14. 

Registered Land (that is, land registered under the 
Land Registration Act, 1925). It is not within the pro- 
visions of the Land Charges Act, 1925. 

A charge must be registered at the Land Registry, 
London. 

Where a land certificate, or a certificate of charge, is 
deposited as security, and it is not proposed to take a 
registered charge, give notice of deposit to the Land 
Registry. 

Where a mortgage is effected as though the land were 
unregistered land, the mortgage must be protected on 
the register by a caution. 

A charge by a company must, in addition, be regis- 
tered with the Registrar of Companies. 

Registered land is exempt from registration in the 
Yorkshire Deed Registries. 

(See Land Registration.) 

Priority Notice. A priorily notice of the registration 
of a contemplated charge under the Land Charges Act, 
1925, may be given at least fourteen days before the 
registration is to take effect. (See under Land Charges.) 

Summary of Searches 

In taking a security on land, it is subject to any mort- 
gage or charge which has been registered. Search 
should, therefore, always be made at ffite Land Charges 
Registry, London, to ascertain if there is any existing 
registered charge against a borrower. 

When the land is in Yorkshire, search at the Deeds 
Department and also at the Land Charges Department 
of the appropriate Yorkshire Registry. (Instruments 
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such as bankrupcy petitions, receiving orders, etc., are 
registrable under the Land Charges Act, 1925, only at 
the Land Charges Registry, London, but if any land 
within the three Ridings is affected by those instruments, 
they are, being Orders of Court, accepted for enrolment 
in the Deeds Department of the Yorkshire Registry.) 

The Local Land Charges Registers should be searched 
for road charges and town-planning schemes, the 
register of the County Authority as well as the Rural, 
Urban, or Municipal Authority’s register. 

Where a limited company is concerned, a search must 
also be made on the company’s file kept by the Registrar 
of Companies at Companies House. 

Searches on the Land Charges Register should be 
made against the names of all persons through whom a 
title is being made. In searching against the name of a 
married woman, search should also be made against 
her maiden name, if she owned the land prior to her 
marriage. Where a person has changed his address, 
or has two addresses, search should be made against his 
name at each address. A search against a firm should 
be made against the name of each partner. 

Where a mortgage is taken from executors, adminis- 
trators, or trustees, a search should be made against 
each executor, administrator, or trustee, as well as 
against the deceased or the creator of the settlement. 
The deceased may have charged the property before his 
death; subsequent dealings by executors, etc., are 
registered under their own names as they are “estate 
owners.” A search, however, under one executor’s 
name should normally disclose any charges. 

A search is made in the alphabetical index at the 
registry against the owner of tiie land. If that search 
shows that something is registered against his name, 
then an application should fe made for an oflice copy 
of the entry in the register. 

A search may be made personally, but the better 
way is to apply on Form L.C. 11 for a certificate of 
official search (fee. Is. 6d. per name). Anyone obtaining 
that official certificate is protected against any loss that 
may arise from error in the certificate. (Land Charges 
Act, 1925, Section 17.) By the Law of Property (Amend- 
ment) Act, 1926, when a purchaser (which includes a 
mortgagee) has obtained an official certificate, any 
entry made in the register after the date of the purchase 
shaU not, if the purchase is completed before the 
expiration of the fourteenth day after the date of the 
certfficate, affect the purchaser. By the Yorkshire 
Re^stries Act, 1884, Section 21, a certificate of official 
search in the Deeds Department can be produced in 
Court as evidence. 

In taking title deeds as security there should, strictly, 
be a certificate of an official search along with ffie deeds 
ajgainst each person who has been interested in the land 
i^ce 1925. The absence of a certificate may mean that 
some purchaser failed to make a search and, possibly, 
to discover a restored charge. 

When deeds are ho longer required as security, they 
nmy be pven up to the person who deposited them 
twifiicijit searching the roister. A bank^, however. 


must not disregard any express notice that he may have 
received from a second mortgagee, and he should obtain 
written instructions from the mortgagor to hand the 
deeds to the second mortgagee. 

Title deeds may be returned to a company without 
makmg a search on the company’s file at Companies 
House. 

When a bank sells mortgaged property under its power 
of sale, a search should be made before paying over any 
surplus proceeds to the mortgagor, for, if the search 
reveals another interested person, the surplus must be 
held by the bank m trust for that person. 

In the case of registered land a search should be made 
at the Land Registry. Unless the land certificate is 
produced at the time of the search, the written authority 
of the registered proprietor is necessary. 

It must be understood that in the Stamp Act, the 
2s. 6d. per cent rate applies to mortgages under seal 
(which may include an equitable mortgage) and the Is. 
per cent rate applies to mortgages under hand. 

By the Stamp Act, 1891 (amended), the stamp duties 
are — 

Mortgage, Bond, Debenture, Covenant £ s , d , 
(except a marketable security otherwise 
specially charged with duty), and 
Wamiant of Attorney to confess and 
enter up judgment. 

(1) Being the only or principal or pri- 
mary security (other than an equit- 
able mortgage) for the payment or 
repayment of money — 

Not exceeding £10 .... 3 

Exceeding — 

£10 and not exceeding £25 8 


£25 

„ £50 

1 

3 

£50 

„ £100 

2 

6 

£100 

„ £150 

3 

9 

£150 

„ £200 

5 

0 

£200 „ 

„ £250 

6 

3 

£250 „ 

„ £300 

7 

6 

£300 




For every 

£100, and also for any 



fractional 

part of £100, of the 



amoimt secured 

2 

6 


(2) Being a collateral, or auxiliary, or 
additional, or substituted security 
(other than an equitable mortgage), 
or by way of further assurance for 
the above-mentioned purpose where 
the principal or primary security is 
duly stamped: 

For every £100, and also for any frac- 
tional part of £100, of the amount 

secured 6 

By Section 7 of the Revenue Act, 

1903, the total duty payable under 
this head is not to exceed 10s. 

[The collateral security should also 
bear a duty paid stamp. (See 
Denoting Stamps.)] 
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£ s. d. 

(3) Being an equitable mortgage; 

For eveiy £100, and any fractional 
part of £100, of amount secured 1 0 

(4) Transfer, Assignment, Disposi- 
tion, or Assignation of any mort- 
gage, bond, debenture, or covenant 
(except a marketable security), or of 
any money or stock secured % any 
such instrument, or by any warrant of 
attorney to enter up judgment, or by 
any judgment: 

For every £100, and also for any 
fractional part of £100, of the 
amount transferred, assigned, or 
disponed, exclusive of interest 
which is not in arrear . . 6 

( The same 

princiMl 
securi^ 
for such 
further 
money, 

£ d. 

(5) Reconveyance Release, Dis- 
charge, Surrender, Resurrender, 

Warrant to Vacate, or Re- 
nunciation of any such security as 
aforesaid, or of the benefit thereof, 
or of the money thereby secured: 

For every £100, and also for any 
fractional part of £100, of the total 
amount or value of the money at 
any time secured ... 6 

Msudmum in case of reconveyance of a collateral 
security, provided that the reconveyance of the primary 
secwity has been duly stamped, 10s. 

Since 1st January, 1926, a receipt indorsed on a 
mortgage, when the mortgage is discharged, operates 
as a reconveyance. The receipt is subject to the same 
duly as a reconveyance. 

A receipt by a building society, indorsed upon a 
mortgage, is exempt from stamp duty. (See Building 
Societdes.) 

In the case of a conveyance (consideration £1,000) 
from Brown and Jones as tenants in common to Jones, 
subject to a mortgage of £5,000 the duty is chargeable 
upon the consideration and half the amount of the 
mortgage debt— 

£1,000 5= consideration 
2,500 = half of mortgage 

£3,500. (See Conveyance.) 

The following are the Sections of the Stamp Act, 
1891, relating to mortgages, etc. 

Meaning of Mortgage'^ 

“86, (1) For the purposes of this Act the expression 
‘mortgage’ means a security by way of mort- 
gage for the payment of any definiteand certain 
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sum of money advanced or lent at the time, 
or previously due and owing, or forborne to 
be paid, being payable, or for the repayment of 
money to be thereafter lent, advanced, or paid, 
or which may become due upon an accoimt 
current, together with any sum already 
advanced or due, or without, as the case may 
bej 

“And includes— 

“(a) Conditional surrender by way of 
mortgage, further charge, wadset, and 
heritable bond, disposition, assigna- 
tion, or tack in security, and eik to a 
reversion of or affecting any lands, 
estate, or property, real or personal, 
heritable or movable, whatsoever: and 
%b) Any deed containing an obligation to 
infeft any person in an annual rent, or in 
lands or other heritable subjects in 
Scotland, under a clause of reversion, 
but without any personal bond Or 
obligation therein contained for payment 
of the money or stock intended to be 
secured: and 

“(c) Any conveyance of any lands, estate, or 
or property whatsoever in trust to be 
sold or otherwise converted into money, 
intended only as a security, and redeem- 
able before the sale or other disposal 
thereof, either by express stipulation or 
otherwise, except where the conveyance 
is made for the benefit of creditors 
generally, or the for the benefit of 
creditors specified who accept the pro- 
vision made for payment of their debts, 
in full satisfaction thereof, or who 
exceed five in number: and 
“(d) Any defeasance, letter of reversion, 
back bond, declaration, or other deed or 
writing for defeating or making redeem- 
able or explaining or qualifying any 
conveyance, transfer, disposition, assign- 
ation, or tack of any lands, estate, or 
properly whatsoever, apparently abso- 
lute, but intended only as a security: and 
“(e) Any agreement (other than an agree- 
ment chargeable with duty as an equit- 
able mortgage), contract, or bond 
accompani^ with a deposit of title deeds 
for macing a mortgage, wadset, or any 
other security, or conveyance as afore- 
said of any lands, estate, or property 
comprised in the title deeds, or for 
pled^g or charging the same as a 
security: and 

“(/) Any deed whereby a real burden is 
declared or created on lands or heritable 
subjects in Scotland: and 
^\g) Any deed operating as a mortgage 
of any stock or marketable security. 
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“(2) For the purpose of this Act the expression 
‘equitable mortgage* means an agreement or 
memorandum, under hand only, relating to 
the deposit of any title deeds or instruments 
constituting or being evidence of the title to 
any property whatever (other than stock or 
marketable security), or creating a charge on 
such property.’* 

With reference to the word “property** in this sub- 
section, “in administration ‘property’ is not considered 
to include goods, and a memorandum of deposit of bills 
of lading or dock warrants is not within the charge.” 
“A power of sale superadded to such a pledge does not 
make it a mortgage.” (Alpe’s Law of Stamp Duties,) 

(See Equitable Mortgage.) 

Direction as to Duty in Certain Cases 

“87. (1) A security for the transfer or retransfer of 
any stock is to be charged with the same duty 
as a similar security for a sum of money equal 
in amount to the value of the stock; and a 
transfer, assignment, disposition, or assigna- 
tion of any such security, and a reconveyance, 
release, discharge, surrender, resurrender, 
warrant to vacate, or renunciation of any such 
security, is to be charged with the same duty 
as an instrument of the same description 
relating to a sum of money equal in amount to 
the value of the stock. 

“(2) A security for the payment of any rentcharge, 
annuity, or periodical payments, by way of 
repayment, or in satisfaction or discharge of 
any loan, advance, or payment intended to be 
so repaid, satisfied, or discharged, is to be 
charged with the same duty as a similar 
security for the payment of the sum of money 
so lent, advanced, or paid. 

“(3) A transfer of a duly stamped security, and a 
security by way of further charge for money or 
stock, added to money or stock previously 
secured by a duly stamped instrument, is not 
to be charged with any duty by reason of its 
containing any further or additional security 
for the money or stock transferred or previous- 
ly secured, or the interest or dividends thereof, 
or any new covenant, proviso, power, stipula- 
tion, or agreement in relation thereto, or any 
further assurance of the property comprised 
in the transferred or previous security. 

“(4) Where any copyhold or customary lands or 
hereditaments are mortgaged alone by means 
of a conditional surrender or grant, the ad 
valorem duty is to be charged on the surrender 
or grant, if made out of Court, or the memor- 
andum thereof, and on the copy of Coiut roll 
of the surrender or grant, if made in Court. 

“(5) Where any copyhold or customary lands or 
hereditaments are mort^ged, together with 
other property, for securing the same money 
or the same stock, the ad valorem duty is to be 
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charged on the instrument relating to the 
other property, and the surrender or grant or 
the memorandum thereof, or the copy of Court 
roll of the surrender or grant, as the case may 
be, is not to be charged with any higher dutv 
than ten shillings. ^ ^ 

“(6) An instrument chargeable with ad valorem duty 
as a mortgage is not to be charged with any 
further duty by reason of the equity of redemp- 
tion in the mortgaged property being thereby 
conveyed or limited in any other manner than 
to a purchaser, or in trust for, or according to 
the direction of, a purchaser. 

Security for Future Advances^ how to be Charged 
“88. (1) A security for the payment or repayment of 
money to be lent, advanced, or paid, or which 
may become due upon an account current, 
either with or without money previously due, 
is to be charged, where the total amount 
secured or to be ultimately recoverable is in 
any way limited, with the same duty as a 
security for the amoimt so limited. 

“(2) Where such total amount is unlimited, the 
security is to be available for such an amount 
only as the ad valorem duty impressed thereon 
extends to cover, but where any advance or 
loan is made in excess of the amount covered 
by that duty the security shall for the purpose 
of stamp duty be deemed to be a new and 
separate instrument, bearing date on the day 
on which the advance or loan is made. 

“(3) Provided that no money to be advanced for the 
insurance of any property comprised in the 
security against damage by fire, or for keeping 
up any policy of life insurance comprised in 
the security, or for effecting in lieu thereof any 
new policy, or for the renewal of any grant or 
lease of any property comprised in the security 
upon the dropping of any life whereon the 
property is held, shall be reckoned as forming 
part of the amount in respect whereof the 
security is chargeable with ad valorem duty. 

Exemption from Stamp Duty in Favour of Benefit 
Building Societies Restricted 
“89. The exemption from stamp duty conferred by 
the Act of the Session held in the sixth and sevendi 
years of King William the Fourth, cha|)ter thirty-two, 
for the regulation of benefit building societies, shall not 
extend to any mortgage made after the thirty-first day 
of July one thousand eight hundred and sixty-eight, 
except a mortgage by a member of a benefit building 
society for securing the repayment to the society of 
money not exceeding five hundred pounds.” 

A mortgage must be stamped withdn thirty days of the 
date of the deed, or if from abroad within thirty da;^s 
from its arrival in this country. The same time is 
allowed for further stamping a banker’s mortage, 
where the amount is not limited, for an additional 
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overdraft, dating from the time the extra advance is 
taken. 

The validity of a legal mortgage is not affected merely 
by the fact that it is not stamped, but the deed cannot be 
produced in Court as evidence unless it is properly 
stamped. An unstamped mortgage may be stamped, 
after the expiry of the thirty days, on payment of a 


Memorandum by the Inland Revenue 

*Trimary Securities. The instruments given to banks 
by their customers to secure overdrafts on current 
account are, whether legal or equitable mortgages, 
almost invariably worded as securities for all sums due 
or to become due to the bank. In such circumstances 
the earliest of the instruments is the primary security for 
all advances, and must in the first place be stamped 
2s. 6d. or Is. per cent mortgage or equitable mortgage 
duty on the highest amount at any one time due in 
respect of the indebtedness secured to the bank up to 
date (i.e. within thirty days) and vidth additional duty 
from time to time, in accordance with the provisions of 
Section 88 (2) of the Stamp Act, 1891, if the indebted- 
ness should subsequently reach, at any one time, a 
higher total. If the earliest security be vacated and 
further advances be afterwards made, the earliest of 
the remaining securities must be treated as the primary 
security for fie further advances. 

Collateral Securities. Each of the other instruments 
must be treated as a collateral security for the highest 
amount of overdraft. In the case of legal mortgages, 
full ad valorem duty of 6d. per cent is chargeable on 
the highest amoimt at any one time due in respect of 
the indebtedness secured up to 31st August, 1903, and 
similar ad valorem duty of 6d. for every £100, or 
fraction of £100, increase of this indebtedness after that 
date; but as to such increased indebtedness arising 
after 31st August, 1903, with a limit of 10s. in respect 
thereof, under the provisions of Section 7 of the 
Revenue Act, 1903. The collateral security or securities 
should also bear a duty-paid stamp under Section 11 
of the Stamp Act, 1891. (See Denoting Stamps.) 
An additional duty-paid stamp can be obtained from 
time to time, as and when additional duty is impressed 
on the primary security, 

'^Equitable Mortgages, In the case of equitable mort- 
gages, every security, whether primary or collateral, is 
chargeable with the duty of Is. per cent on the highest 
amount at any one time due in respect of the indebted- 
ness secured to the bank up to date (i.e. within thirty 
days) and with additional duty from time to time, 
in accordance with the provisions of Section 88 (2) of 
the Stamp Act, 1891, if the indebtedness should subse- 
quently reach, at any one time, a higher total. 

“In no case can the value of the security assigned, 
deposited, or charged, be taken as the basis of assess- 
ment for mortgage duty. 

^'‘Reconveyances. Reconveyance duty is payable on 
the highest amount of the indebtedness at any one 
time secured; this duty is exigible on all reconveyances, 
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where the highest amount at any time due on the vacated 
security is £2,000 or under; where it is over £2,000 only 
on the final discharge; any partial release in that case 
attracting 10s. 

“If it should be found that duty has been previously 
paid on a wrong basis, all the instruments should be 
forwarded to this office with a statement of the highest 
amount of the customer’s indebtedness at any time 
subsequent to the date of the first instrument, in order 
that the case may be submitted to the Board of Inland 
Revenue. 

“The reconveyance of a collateral security is liable 
to a maximum duty of ten shillings if the reconveyance 
of the piimaiy security is duly stamped. If the ad 
valorem duty is less than ten shillings, the reconveyance 
of the collateral security should be stamped with ad 
valorem duty” [i.e. 6d. per cent]. — Alpe’s Law of Stamp 
Duties. 

When a primary security is given up and a fresh 
security is taken in its place the charge on the substituted 
security is to be stamped as a collateral security. 

When a mortgage (legal or equitable) limits the 
amount recoverable against the security, the duty is 
2s. 6d. or Is. per cent, according as legal or equitable, 
on that recoverable amount. The amount entered as 
the limit in the instrument should be the maximum 
figure at which the security is valued by the banker. 
When the amount recoverable is limited by the charges, 
the above rule as to stamping primary and collateral 
and equitable securities does not apply. 

When a legal mortgage is given in fulfilment of an 
agreement in a memorandum of deposit under seal 
(stamped 2s. 6d. per cent), the mortgage is liable to the 
duty of a substituted security, i.e. 6d. per cent, with a 
limit of 10s.; but a legal mortgage in fulfilment of an 
agreement in a memorandum under hand is liable to 
the full mortgage duty of 2s. 6d. per cent. 

(See Attornment; Consoudatton of Mortgages; 
Debts, Assignment of; Equitable Mortgage; 
Equhy OF Redemption; Foreclosure; Legal Mort- 
gage; Mortgagee in Possession; Notice of Second 
Mortgage; Priorities; Receiver; Reconveyance; 
Second Mortgage; Ship; Statutory Mortgage; 
Tacking; Title Deeds.) 

MORTGAGE CAUTION. An alternative form of 
mortgage of registered land is provided in Section 106 
of the Land Registration Act, 1925, to the method of 
registering a charge and getting a charge certificate. A 
registered title can be charged by an ordinary mortgage 
deed as if it were unregistered land, and the mortgagee 
can protect himself by lodging a special form of caution 
at the Land Registry called a “mortgage ^ution.” This 
caution when lodged must be accompanied by the land 
certificate, the mortgage instrument, and a certified copy 
thereof. The caution is entered on the Proprietorship 
Register, the certified copy of the mortgage filed, and 
the original returned to the mortgagee. This system is 
rarely used, however. 

MORTGAGE DEBENTURE. A debenture which 
not only promises to pay a certain sum, but also charges 
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some or all of the property of the company with the 
payment of the money. (See Debenture.) 

MORTGAGE, DEPOSIT OF. (See Sub-Mortgage.) 

MORTGAGE OF EQUITABLE INTEREST. A 
parly can borrow by way of legal mortgage on his 
equitable interest in an estate. Thus a beneficiary under 
a trust for sale, the owner of a reversionary interest, a 
joint-owner who is a tenant in common in equity, has 
an interest on which he can raise money. In these cases 
there is no legal estate to charge; a beneficiary under a 
trust for sale has rights solely against the proceeds of 
sale, a remainderman has only his equitable interest, 
and a joint tenant, although he may hold the legal estate 
jointly as trustee, can only charge his beneficial interest 
in the proceeds of sale. 

A mortgage of any such equitable interest in land will 
not be accompanied by the relative title deeds, which are 
vested in the trustees. Such a mortgage cannot be 
protected by registration on the Land Charges Register 
for its is not a charge on land but on the proceeds of 
sale thereof. 

Protection is obtained by giving written notice of 
the mortgage to the trustees or to a trust corporation 
appointed for the purpose. An acknowledgment should 
be obtained and inquiiy made of the trustees as to any 
prior notice received. Priority is determined by date 
order of the receipt of notice by the trustees. If a 
joint tenant mortgages his equitable interest, additional 
protection can be obtained by having a memorandum of 
the mortgage indorsed on the holding deed. 

Where regtetered land is concerned, a mortgage of 
an equitable interest therein can be protected by regis- 
tration on the Minor Interests Index. 

^ Where stocks and shares are concerned, a notice in 
lieu of distringas can be served on the respective 
registrars. 

It is important to see that a reversionaiy interest is 
absolute and not contingent. If the latter, the security 
should be supported by a life policy to cover the 
mortgagor’s decease. 

A mortgage of a reversionaiy interest is not an ideal 
security, as the mortgagee cannot foreclose the assets 
of the estate, he can only sell the reversionaiy interest 
to another party. (See Reversion.) 

MORTGAGE OF SHIP. (See Ship.) 

MORTGAGE OF STOCK. For stamp duties on 
mortgage of stock or marketable security under hand 
only, see Agreement, and Section 23 of Stamp Act, 
1891. By deed, see Mortgage, and Section 86. 

MORTGAGE REGISTER. (See Register op 
Charges.) 

MORTGAGE TERM. The term or period for which 
land is vested by a mortgage in the mortgagee. 

MORTGAGJBE. The person in whose favour a 
mortgage is given. 

MORTGAGEE IN POSSESSION. Where a 
mortgagor has failed to repay the money due imder Ms 
mortgage, and the mortgagee has taken into his own 
hands &e collection of the rents and management of the 
property, he is a mort^gee in possession. A mortgagee, 
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however, usually puts in a receiver to manage the 
estate and collect rents, as the mortgagee thereby avoids 
the liabilities to which he would be exposed by being a 
mortgagee in possession. ^ 

A bank’s mortgage may include a clause by which the 
mortgagor attorns tenant to the bank, provided that 
neither the tenancy created by the attornment nor any 
receipt of rent shall constitute the bank mortgagees in 
possession or render them liable to account as such. (See 
Attornment.) 

An equitable mortgagee by deposit of title deeds can 
take possession only after he has received the sanction 
of the Court. 

By the Law of Property Act, 1925, Section 99, a 
mortgagee in possession shall have, if and as far as a 
contraiy intention is not expressed in the mortgage 
deed, or otherwise in writing, power to make from toe 
to time an agricultural or occupation lease for any 
term not exceeding twenty-one years, or in the case of a 
mortgage made after 1925, fifty years; a building lease 
for any term not exceeding ninety-years, or in the case 
of a mortgage made after 1925, 999 years; and every 
such lease shall be made to take effect in possession not 
later than twelve months after its date. Every such 
lease shall reserve the best rent that can reasonably be 
obtained, and shall contain a covenant by the lessee 
for payment of the rent and a condition of re-entry on 
the rent not being paid within a toe therein specified 
not exceeding thnty days. Every such building lease 
shall be made in consideration of the lessee, or some 
person by whose direction the lease is granted, having 
erected, or agreeing to erect within not more than five 
years from the date of the lease, buildings, new or addi- 
tional, or having improved or repaired buildings, or 
agreeing to improve or repair buildings within that 
time, or having executed, or agreeing to execute within 
that time, on the land leased, an improvement for or in 
connection with building purposes. A peppercorn 
rent, or nominal rent, may be made payable for the 
first five years, or any less part of the term. Nothing in 
the Law of Property Act, 1925, affects prejudicially the 
right of a mortgagee to take possession, but the taking 
of possession does not convert any legal estate of the 
mortgagor into an equitable interest. (Section 95 (4).) 
(See Mortgage.) 

MORTGAGOR. The person who mortgages or 
charges his property in favour of a party who has lent 
him money. 

MORTMAIN. (LiteraUy “dead hand.”) In olden 
times when real estate passed into the possession of a 
corporation, it was said to be held in mortmain; that 
is, in dead hand, because, the corporation having a 
perpetual existence, any payments which were due when 
the estate passed from one person to another became 
non-existent. A corporation may now hold land in 
practically the same way as an individual, the holding 
in mortmain being almost obsolete. 

MUNICIPAL BANK. FoUowing the Municipal 
Savings Banks (War Loan Investment) Act, 1916, the 
first (and only) Municipal Bank was opened in 
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tion Savings Bank in 1916. It was later reconstituted 
under the Birmingham Corporation Act, 1919, and 
known as the Birmingham Municipal Bank. The man- 
agement is vested in a committee of the City Council. 
The Bank is conducted in conformity with the provi- 
sions of the Act, of 1919 and subsequent Acts, and of 
Regulations as approved by H.M. Treasury and the 
Chief Registrar of Friendly Societies. 

The Birmingham Municipal Bank is a savings bank, 
and the objects are — 

(fl) To receive deposits and to guarantee the payment 
of interest on and the repayment of such 
deposits, 

(b) To advance money to any depositor desiring to 

purchase or acquire a dwelling-house or 
dwelling-houses in the City of Birmingham, 
and in any adjoining area with the consent of 
the local authority thereof, or any interest 
therein. 

(c) To advance money to any depositor desiring to 

purchase or acquire land within the City of 
Birmingham and in any adjoining area, with 
the consent of the local authority thereof, for 
the purpose of an allotment. 

(d) To utilise and invest the funds of the Bank in 

accordance with the Acts and these regulations 
or such other regulations as may be made as 
therein provided. 

Except in the case of a mortgage deed, stamp duty 
Shan not be chargeable on any document made or given 
in pursuance of the Regulations. 

The Bank has a head office and sixty-seven branches. 
At 31st March, 1964, balances due to depositors exceed- 
ed £91,000,000, and there were 736,660 open accounts. 

Powers to establish municipal banks were obtained in 
1930 by Birkenhead and Cardiff, but were not exercised. 

MUNICIPAL CORPORATION, (See Borough 


CotJNciL, Local Authorthes.) 

MUNBVIENTS. (From Latin mimio, to fortify.) 
The documents by which rights or claims are fortified 
or maintained. 

MUTILATED CHEQUE OR BILL, If a cheque is 
presented for pa 3 ment and has been torn to such an 
extent as to suggest that it has been so torn with the 
object of cancelling it, the banker may be liable if he 
pays, and it is subsequently found that the drawer had 
tom up the cheque on purpose. 


It is customary for the banker to return such a cheque 
(unless confirmed by the drawer) marked “cheque 
mutilated” or “cheque tom,” but if a note is written 
upon the cheque by the collecting banker that the 
cheque was accidentally torn by him, or that he 
guarantees it, the paying banker usually accepts such 
an explanation, or guarantee, as sufficient. An 
unconfirmed explanation by a payee is not as a rule 
accepted. 

MUTILATED NOTES. Mutilated £1 and 10s. 
Bank of England notes should be presented at the Bank 
of England. Where a fragment consists of more than 
half a note and contains the whole of the sentence “I 
promise to pay the bearer on demand the sum of One 
Pound (or Ten Shillings),” together with some portion 
of the signature and one complete print of the series 
index and of the serial number, together with some 
portion of the other series index or the other serial 
number, such note will ordinarily be paid forthwith: 
any notes not fulfilling the above requirements will be 
d^t with according to the fragments presented and the 
nature of the evidence forthcoming regarding the 
destmction of the missing parts. 

(See legal decisions under Bank of England 
Notes.) 

MUTUAL DISPOSITION. In the Stamp Act, 1891, 
the reference to the stamp duty is : Mutual Disposi- 
tion or Conveyance in Scotland. (See Exchange or 
Excambion.) 

MUTUAL INSURANCE, Where a banker holds a 
mortgage upon a ship, the insurance policy to be given 
to him sho^d not be a mutual insurance policy, if he 
is not to be liable for calls. In an insurance of this 
nature, the liabiiities of the company (incurred through 
damages to the vessels of members, contesting law 
cases on behalf of members, etc.) are totalled up period- 
ically (say every three months), and equally divided 
among the subscribers according to the amount of 
tonnage they have entered in the company. Before a 
mortgaged vessel is admitted into a mutual society, 
the mortgagee may be required to give a guarantee that 
he will be liable for all contributions and other sums 
which may become payable in respect of the insurance, 
the guarantee to continue in force for aU claims which 
shall arise so long as he remains a mortgagee. The 
society may, however, accept a guarantee from some 
other approved person instead of one from the mort- 
gagee. (See Marine Insurance Poucy, Ship.) 
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<*NAKED” DEBENTURE. A debenture which is a 
mere acknowledgment of a debt and which is not 
secured by a mortgage or charge upon the company’s 
properly in any way, is sometimes called a “naked” 
debenture. (See Debenture.) 

NAME DAY. Also called Ticket Day. The second 
day of the semi-monthly settlement on the Stock 
Exchange. On this day the names and descriptions of 
the buyers of securities are passed by the brokers to the 
jobbers concerned. (See Settling Days.) 

NAME OF COMPANY. The Companies Act, 1948, 
provides as follows— 

“Section 17. (1) No company shall be registered by 
a name which in the opinion of the Board of 
Trade is undesirable.” 

“18. (1) A company may, by special resolution and 
with the approval of the Board of Trade 
signified in writing, change its name. 

“(2) If through inadvertence or otherwise a company 
on its first registration or on its registration by 
a new name which, in the opinion of the Board 
of Trade is too like the name by which a 
company in existence is previously registered, 
the first-mentioned company may change its 
name with the sanction of the Board of Trade 
and, if they so direct, within six months of its 
being registered by that name, shall change it 
withui a period of six weeks from the date of 
the direction or such longer period as the 
Board may think fit to allow. 

“If a company makes default in complying with a 
direction under this subsection, it shall be liable to a 
fine not exceeding £5 for every day during which the 
default continues. 

“(4) Where a company changes its name, under this 
section, the registrar shall enter the new name 
on the renter in place of the former name, 
and shall issue a certificate of incorporation 
altered to meet the circumstances of tihie case. 

“(5) A change of name by a company under this 
section shall not affect any rights or obligations 
of the company, or render defective any legal 
proceedings by or against the company, and 
any legal proceedings that might have been 
continued or commenced against it by its 
former name may be continued or commenced 
against it by its new name,” 

“108. (1) Every company— 

“(fl) ^all paint or aflSx, and keep painted or 
affixed, its name on the outside of every 
office or place in which its business is 
carried on, in a conspicuous position in 
letters easily le^ble: 
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“(Zj) shall have its name engraven in legible 
characters on its seal: 

“(c) shall have its name mentioned in 
legible characters in all business letters 
of the company and in all notices, and 
other official publications of the company 
and in aU bills of exchange, promissory 
notes, indorsements, cheques, and orders 
for money or goods piuporting to be 
signed by or on behalf of the company, 
and in all bills of parcels, invoices, 
receipts, and letters of credit of the 
company.” 

“Limited” must be the last word in a limited com- 
pany’s name. (See Company Limited by Shares.) 

The omission of the word “limited,” as in an accept- 
ance, may render the directors personally liable. 
Contractions of the word should not be used officially; 
but in Stacey & Co, Ltd, v. Wallis and others (1912), 28 
T.L.R. 209, where a bill was addressed to J. & T. H. 
Wallis (Ltd.), it was held that the name was correctly 
stated, as “Ltd.” was such a constant abbreviation the 
every commercial man of intelligence would know that 
“limited” was meant. 

Companies or associations which do not exist for 
profit may be licensed by the Board of Trade as limited 
companies without the addition of “limited” to the 
name. (See Charitable Companies, Companies.) 

If any person or persons trade or carry on business 
under any name or title of which “limited,” or any 
contraction or imitation of that word is the last word, 
he shall, unless duly incorporated with limited liability, 
be liable to a fine not exc^ing £5 for every day upon 
which that title has been used. (Section 439.) 

(See Registration of Business Names.) 

NATIONAL DEBT. The Bank of England manages 
the National Debt as the agent of the Government, and 
the various stocks are transferable in the books of the 
Bank of England. Holdings of British Government 
securities may be in the form of— 

(1) Registered Stock; 

(2) Bonds to bearer. 

Before 1943, Government stock could also be held in 
inscribed form, no registered certificate being issued, 
the holder’s title being an entry in the boolS of the 
Bank of England. As and when former inscribed stocks 
are sold, a registered certificate is issued to the new 
holder. Until such time such stocks are described, for 
example, as “3i War Loan without Certificate.” 

Stock is not bought or sold by the Bank of England, 
except on behalf of persons banking with them. A 
person wishing to buy or sell stock must apply to a 
stockbroker, or to his banker. 
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The Finance Act, 1917, provides that the Treasuiy 
may, in conjunction with the Bank of England and the 
Bank of Ireland, make regulations for enabling stock- 
holders to be described in the books of the Bank as 
trustees, and either as trustees of any particular trust 
or as trustees without qualification, and for authorising 
the Bank to act on powers of attorney granted by 
stockholders as described. Neither the Bank nor any 
person acquiring any interest in any Government 
stock shall by reason only of any entry in the books of 
the Bank in relation to any Government stock, or any 
stockholder, or of anything in any document relating to 
Government stock, be affected with notice of any trust, 
or of the fiduciary character of any stockholder or of 
any fiduciary obligation attaching to the holding 
of any Government stock. (Section 37.) Stock may 
stand in the name or names of the holders of any 
office or position either with or without their personal 
names. 

The number of names in a British Government stock 
account is not now limited to four. A holder may have 
more than one account provided that each one is 
distinguished either by a number or by such other 
designation as may be directed by the Bank. In British 
Government stocks more than four designated accounts 
in a stockholder’s name are permitted. 

A holder of stock may be designated as a trustee of a 
specified trust or as a trustee without specifying a trust. 
An official description will be acceptable for registra- 
tion in lieu of a name. Forms of demand for such 
purposes are no longer required, and it is sufficient for 
transferees desiring to be so described to indicate the 
fact on the relative transfer. 

Stock cannot be added to a joint account where the 
death of one of the holders has been notified to the 
Bank, until the name of the deceased stockholder has 
been removed from the account. In order that this may 
be done a special form of request must be signed by the 
surviving stockholders. Stock may be registered in the 
name of a corporation or of two or more bodies corpor- 
ate and the holding will be deemed by the Bank a joint 
tenancy. 

On tide death of a sole stockholder, or last survivor 
in a joint account, the stock shall be transferable by his 
executors or administrators, notwithstanding any 
specific bequest thereof, but no stock can be transferred 
until the probate of the will or letters of adminishation 
has or have been left with the Bank for registration. 

No stamp duty is payable in respect of any dividend 
warrant, transfer of registered stock, stock certificate or 
coupon. (National Debt Act, 1870, Section 71, and 
Finance Act, 1911.) 

Should it be desired that interest be paid in some way 
other than by post to the first, or sole, stockholder — 
which is done without application — ^the necessary 
instructions must be lodged at the Bank. 

Postal interest warrants will be crossed Co.*’ 
and must therefore be presented for payment through a 
banker. The Bank cannot undertake to cross a warrant 
payable to a banker with the account to which the 
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interest is to be placed. The stockholder must himself 
instruct the banker. 

Under the provisions of the National Debt Acts, 
stocks and interest unclaimed for ten years are trans- 
ferred to the Commissioners for the Reduction of the 
Nadonal Debt, but may be reclaimed by the persons 
entitled thereto. Interest not claimed for five years is 
paid to the National Debt Commissioners. (Finance 
Act, 1921, Section 49, (2).) It may be recovered by the 
persons entitled to it. 

What is called “deed” stock, i.e. registered stock, 
was provided for by the Finance Act of 1911, and be- 
came operative as from 1st April, 1912. 

Deeds of transfer must be executed by all the trans- 
ferors and transferees, the execution by each parly 
being attested by a credible witness. The common 
form of transfer deed may be used, and no stamp 
duly is payable. On lodgment of the deed of 
transfer at the Bank, the register certificate must be 
surrendered. 

On registration of the transfer a register certificate 
in the name(s) of the transferee(s) will be issued. When 
the deed of transfer relates to part only of the stock held 
by the transferor(s), a register certificate will be issued 
for the balance of the stock. 

Stock certificates to bearer, with coupons attached for 
the payment of interest, cannot now be obtained in 
exchange for registered stock. In 1940, holders of stock 
certificates to bearer were encouraged to register their 
holdings for safely purposes in view of the danger of 
invasion. 

iNSTOUCnONS FOR ATTESTING THE SIGNATURES ON A 

Demand for Registration of Stock as Stock 
Transferable by Deed.—- A “credible witness” is 
required to each signature, who must state his quality, 
profession, or occupation, and give a permanent 
address. He should be a person of known position, 
such as a magistrate, justice of the peace, solicitor, 
clergyman, or registered medical practitioner; or, 
failing that, a householder. No stockholder named in 
this demand, nor the husband or wife of such a stock- 
holder, is a “credible witness” thereto. When a 
“Demand” is executed out of the United Kingdom, in 
addition to attestation by the credible witness^ the signa- 
ture or signatures must be attested by a British Minister, 
consul, vice-consul, or other British authority, or by a 
nomiy public. When a “Demand” is executed by mark, 
instead of by signature, the witness must be a person of 
known position, such as the minister or churchwarden 
of the stockholder’s parish, a magistrate, justice of the 
peace, solicitor, or registered medical practitioner; and 
the witness must state in writing that the “Demand” was 
read over and fully explained to, and was understood by, 
the stockholder. Should the stockholder be unable to 
understand the purport of the “Demand” there must 
be no execution. 

As to other points with respect to national finance, 
see Appropriation Act, Budget, Consolidated Fund, 
Consolidated Fund Act, Deficiency Advances, 
Finance Act, Floating Debt, Funded Debt, Funding 
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Loan, Income Tax, National Savings Certificates, 
Terminable Annuity, Treasury Bills, Treasury 
Deposit Receipts, Victory Bonds, Ways and Means 
Advances. 

NATIONAL ECONOMIC DEVELOPMENT 
COUNCIL. An organisation set up early in 1962 in an 
attempt to apply economic planning to the coimtry’s 
economy. The idea of a planning Council originated at 
an F.B.L conference in November, 1960, which called 
for a higher rate of economic growth. The Plowden 
Report, published in July, 1961, also criticised short- 
term “stop-go” policies in public ej^nditure. 

In this way the idea of economic planning, which 
following the war years was an unfashionable concept 
associated with the bureaucracy and austerity then 
prevailing, returned to favour. After some hesitation, 
the Trades Union Congress agreed to co-operate in the 
establishment of a planning body and the Council 
(called ‘Neddy’) was established by the appointment of 
twenty leading industrialists, trade unionists and 
independent members under the chairmanship of the 
Chancellor of the Exchequer. Attached to this group is 
a full-time expert staff under a Director engaged in 
detailed analysis of various problems and co-ordination 
generally. 

The first meeting of the Council was held in March, 
1962, and thereafter meetings were held at approxi- 
mately monthly intervals. 

The work of the Council must not be seen in isola- 
tion. Two further important developments were: 
firstly, the Prime Minister’s announcement in July of a 
new National Incomes Commission to assess wage 
claims; and, secondly, the reorganisation of the 
Treasury. The latter change is largely designed to 
facilitate long-term planning and a new section of the 
Treasury will deal with the co-ordination of economic 
policy and will be responsible for economic forecasting. 
The Council may, in addition, be guided by the National 
Institute for Economic and Social Research, and by the 
work of research teams at the universities. 

The first Report of the Council recommended a pro- 
posed rate of growth of the United Kingdom economy 
of 4 per cent per annum over the period 1961-^ and 
examined the effects on the balance of payments of 
such a rate of growth, and obstacles to it (such as 
restrictive practices on both sides of industry). It 
suggested that in order to encourage naanufacturers to 
devote sufiScient of their resources to exporting, it 
would be necessary for the prices of British exports to 
rise somewhat relative to the prices of British manufac- 
tures sold on the home market; exports must be 
expanded to give a surplus of the order of £300 million 
at the end of the first planning period in 1966. 

ne second Report, published in April, 1963, ex- 
amined in greater detail the factors necessary in making 
expansion a normal condition of the British economy. 
Money incomes ought not to rise faster than output per 
head, and income restraint should be shared ly all 
members of the commumty. Income r^traint is 
cjssential to export prices, and export prices largely 
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determine exports. The Report {Conditions Favourable 
to Faster Growth, H.M.S.O. 4s.) also dealt with export 
incentives, regional planning, mobility of labour, 
unemployment benefits, training systems in industry, 
taxation and aid to agriculture. 

The recommendations of the Council are advisory 
only, but their great value is that the content is agreed 
between Government, industry and the trade unions. 
The chairmanship of the Council is an indication that 
the budget policy of the country will be decided only 
after full consideration of the Coimcil’s proposals, and 
its composition and its published reports show that its 
deliberations will have a very considerable persuasive 
effect on all sections of the community. 

NATIONAL INCOMES COMMISSION. A body 
set up under Governmental auspices in July, 1962, to 
assess wages claims. The Reports of the National 
Economic Development Council have stressed the 
importance to the country of a national wages policy 
which will be honoured by both sides of industry, but 
the Government was faced with a dilemma when it 
wished to maintain a restraint on incomes and at the 
same time try to encourage the active help of the unions 
in its income policy. The formation of the Commission, 
it was hoped, would result in an improvement in this 
weak spot in economic planning. The Commission 
started work at the end of 1962 and as its first task 
heard evidence on a proposed Scottish plumbers* 
and builders’ agreement for a forty-hour week, equiva- 
lent to a nine per cent wages increase. 

In its first Report, published in April, 1963, the 
Commission denounced the agreement as contrary to 
the national interest and asked for a radical reform of 
the organisations on both sides of industry concerned 
with wage negotiations. The national rate of increase 
in incomes should be in the range three to three and one 
half per cent. 

Like the National Economic Development Council, 
the Commission is concerned broadly with the smooth 
expansion of the country’s economy, but, unlike the 
Council, the Commission does not have the advantage 
of the support of the Trades Union Congress. The 
value of its work will be dependent upon how far it can 
persuade the trade unions to subordinate their bar- 
gaining power to the annual rate of growth of the 
economy, and the employers to be more co-operative 
and understanding in the pursuit of industrial peace. 

These ends have to be attained by the mobilisation of 
public opinion, achieved through a greater jpublic 
understanding of the full implications of particular 
wage claims. 

NATIONAL SAVINGS CERTIFICATES. 

First Issue, called “War Savings Certificates,” were 
on sale from February, 1916, at 15s. 6d. per unit. 
Maximum holding, 500 units. The name was changed 
to “National Savings Certificates” on 6th December, 
1920. 

After five years, each unit became worth £1, and 
after ten years 26s.; thereafter interest is added at Id. 
per month per unit until 31st March, 1940. 
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Average yield over first five years 5i% 

„ „ „ first ten years 5J% 

„ „ „ possible period of 

twenty-four years 4*04% 

(tax free) 

Second Issue. From 1st April, 1922, to 29th Septem- 
ber, 1923. Issue price was 16s. per tmit, worth £1 after 
five years, and 26s. after ten years. 

These may be “held until 31st March, 1941, and in- 
crease in value by the addition of 1 d. per month per unit. 

Average yield over first five years £4 11s. 9d. % 

„ „ „ first ten years £4 19s- lOd. % 

„ „ „ possible period of 

nineteen years £4 4s. 4d.% 

(tax free) 

Third Issue. From 1st October, 1923, to 30th June, 
1932. The 16s. units increased to £1 after six years, and 
to 24s. after ten years. 

These may be held until 30th June, 1942. After 
ten years, interest of 2d. per unit is added for each 
completed period of three months. 

Average yield over first six years £3 15s. lOd.% 

„ „ „ first ten years £4 2s. lid. % 

„ „ „ possible period of 

nineteen years £3 7s. 5d.% 

(tax free) 

Fourth Issue. From 2nd August, 1932, to 31st 
May, 1933. Issued at 16s., became worth £1 at end of 
seven years, and 23s. at end of eleven years. 

They may be retained until eleven years after date of 
issue of the latest dated certificate of that issue in 
holder’s possession. After the eleventh year, interest 
is added at the rate of 2d. per unit for each completed 
period of three months. 

Average yield over first seven years £3 4s. lOd. % 

„ „ „ first eleven years £3 7s. 2d.% 

(tax free) 

Fifth Issue. From 1st June, 1933, to 28th February, 
1935. Issued at 16s., became worth £1 at end of eight 
years, and 23s. at end of twelve years. 

Average yield over first eight years £2 16s. 7d. % 

„ „ „ first twelve years £3 Is. 5d.% 

(tax free) 


Sdcih Issue. From 1st March, 1935, to 21st Novem- 
ber, 1939. Issued at 15s. per unit, became worth £1 at 
end of ten years. 


Average yield over first five years 
„ „ „ first ten years 


£2 16s. 4d.% 
£2 18s. 4d.% 
(tax free) 


Seventh Issue. From 22nd November, 1939, to 31st 
March, 1947. Issued at 15s. per unit, becoming worth 
20s. 6d, at the end of ten years. Average yield ovot the 
full period, £3 3s. 5d, per cent (tax free). 

Maximum Holding, No person can hold more than 
500 certificates in respect of the above seven issues, 
whether they are of one issue or a combination of two 
or more issues. A specific bequest of Savings Certificates 
can be held additionally however. 

One Pound Issue. From lUh January, 1943, to 31st 


March, 1947. Issued at 20s. per unit, becoming worth 
23s. at the end of ten years. Average yield over the full 
period, £1 8s. 2d. per cent (tax free). 

Maximum holding, 250 certificates. 

EiGHm Issue. From 1st April, 1947. Issued at 10s. 
per unit, becoming worth 13s. at the end of ten years. 
Average yield over the full period, £2 1 3s. 2d. per cent 
(tax free). 

Maximum holding, 1,000 certificates, in addition to 
holdings of any previous issues. 

Certificates of any issue in joint names must be 
reckoned in calculating the holdings of each of the joint 
holders. 

Ninth Issue. From 1st February, 1951. Issued at 
15s. per unit, becoming worth 20s. 3d. at the end of ten 
years. Average yield over the full period £3 Os, 1 Id. per 
cent (tax free). 

Maximum holding 1,400 certificates in addition to any 
existing holding of previous units. 

Tenth Issue. From 1st August, 1956. Issued at 15s. 
per unit, becoming worth 20s. at the end of seven years. 
Average yield over the full period £4 3s. lid. per cent 
(tax free). Maximum holding, 1,200 imits in addition 
to any existing holding of previous units. 

Eleventh Issue. From 13th May, 1963. Issued at £1 
per unit, becoming worth 25s. at the end of six years. 
Average 5 deld over the full period of £3 15s. 9d. per cent 
(tax free). Maximum holding 600 units in addition to 
any existing holding of previous units. 

Conversion Schemes. In June, 1926, holders of First 
Issue Certificates could convert them at their encashable 
value into — 

(a) 4% National Savings Bonds at par; or 

lb) 4i% Conversion Loan 1940-4, at market price. 

From October, 1927, until 31st March, 1928, holders 
of First Issue Certificates had the option to convert 
them, at their encashable value, into — 

(flr) 4% National Saving Bonds at par; or 

oh 4J% Conversion I^an 1940-4 at 10s. per cent 
below the market price. 

Between 18th January and 30th Ajjril, 1932, holders 
could convert First Issue Certificates into — 


(fl) National Savings Certificates (Conversion Issue) 
at 16s. per unit. These have a currency of ten 
years. Interest accumulates at rate of 2d. 
per unit for each completed period of three 
months until the end of the sixth year and 
thereafter at the rate of 3d. for each completed 


period of three months. 

Average yield over first six years 
„ „ „ whole period of 

ten years 


£3 15s. 9d.% 

£4 2s. 9d.% 

(tax free) 


(b) 4i% Conversion Loan 194Q-A at i% below 

market price; or 

(c) 4% National Savings Bonds, at par. 
Re-investment, Certificates may be encashed and the 

proceeds— 

(a) re-invested in Certificates of current issue (subject 
to the maximum referred to above); 
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{b) deposited in the Post Office Saving Bank; or 

(c) applied to the purchase of certain Government 
securities, particulars of which will be fur- 
nished on application. 

Interest accruing on Savings Certificates is free from 
Income Tax and need not be included in any Income 
Tax Return. Interest is not payable apart from the 
purchase price. 

The Postmaster-General will not recognise any lien 
or charge over Savings Certificates and hence they 
cannot form an effective security for an advance.* 
Occasionally they are lodged under a memorandum of 
deposit with a signed repayment form. Inasmuch, 
however, as a registered holder can obtain duplicate 
certificates on payment of one shilling, they are best 
regarded as evidence of means and not as any sort of 
security, 

A holder, aged 16 or more, can nominate another 
person to receive his holding, or part of it, after death. 
A Form of Nomination can be obtained by the holder 
from the Director, Post Office Savings Department, 
Manor Gardens, London, N.7, and when completed 
must be returned to the Savings Department during the 
lifetime of the holder. A nomination overrides any 
bequest of Certificates in a will made previously or 
subsequently. A nonoination becomes void on the 
subsequent marriage of the nominator and in certain 
other cases. Particulars are given on the nomination 
form. 

Savings Certificates can be the subject of a good 
donatio mortis causa, (Darlow v. Sparks (1938), 54 
T.L.R. 627.) 

NEGLIGENCE. “Legal negligence or actionable 
negligence depends upon these propositions: firstly, 
that the person who is accused of negligence owes a 
duty to the person suing him, a legal duty; secondly, 
that by some act or omission he has made a breach of 
that duty; and thirdly, that damage results to the 
person to whom the duty is owed.’*— Mr. Bernard 
Campion, K.C. {Journal of the Institute of Bankers^ voL 
55, p. 126.) 

A bank naay find itself involved in loss as a result of 
the negligence of its servants in a variety of circum- 
stances. If property is entrusted to the safe custody of a 
bank and it is damaged or destroyed whilst so held, the 
bank may be liable in damages for negligence if, being 
a gratuitous bailee, it has not taken the same care of the 
customer’s property as a reasonably prudent and careful 
man would have taken, or, being a paid bailee, has not 
adopted all possible precautions and resources for the 
safe keeping of the customer’s property. 

Likewise, if such property was fraudulently abstract- 
ed or stolen by an employee of the bank or any other 
person, an action would lie for conversion, if not also 
for negligence. Delivery to the wrong person would not 
be negligence, but wrongful conversion, 

* Until January, 1950, the Post Office Savings Depart- 
ment did in fact acknowledge and record notice of charge 
but without any liability for so doing. 
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If a banker undertakes to advise his customer on 
investment matters, and it is shown that his advice was 
given without due care, he may be liable for negligence. 
A bank will not be liable, however, for lack of care in 
giving investment advice on the part of a branch 
manager unless it can be shovm that the giving of such 
advice is part of its ordinary business. {Banbury v. Bank 
of Montreal^ [1918] A.C. 626.) See, however. Woods v. 
Martins Bank^ [1958] 3 All E.R. 166 under Banker and 
Customer. 

Where the answer to a banker’s status inquiry led the 
party for whom the inquiry was made into loss, and 
such party sued the bank giving the opinion for damages, 
it was held that there was no duty on the part of that 
bank towards such party. The giving of an opinion by 
one banker to another, who passed it on to his customer, 
did not create a duty binding on the banker giving the 
information. Hence there could be no negligence 
towards another bank’s customer. {Batfs Combe 
Quarry Co. v. Barclays Bank (1932).) But see now 
Hedley, Byrne and Co, Ltd, v. Heller and Partners Ltd, 
{The Times, 16th October, 1961), under Banker’s 
Opinions. 

Where a banker pays a cheque on which his customer’s 
signature is forged, he is not sued for negligence but for 
a breach of his customer’s mandate, which is more 
simple to establish. 

The most usual case where a banker is liable on the 
grounds of negligence is in the collection of cheques. 
Whenever he collects a cheque to which his customer 
has no title or a defective title he converts it; whether 
he is liable in damages for such conversion depends on 
whether he is protected by Section 4 of the Cheques 
Act, 1957. To qualify for such protection the burden 
of proof is on him to show he acted without negligence. 
This assumes that he is under a duty towards the true 
owner of the cheque — ^an outside party. The duty is 
not a contractual one, but a statutory one, laid upon 
him by Section 4. “There is no duty at common law 
on the collecting banker to exercise care; the duty is 
entirely created by the Act.’’ {Lloyds Bank v. Chartered 
Bank of India, [1929] 1 K.B. 40.) The Act lays down no 
definition of negligence. In Wallbank &. Co. Ltd. v. 
Westminster Bank Ltd, (1924) (unreported), the term 
was defined as follows : “Negligence is the doing of that 
which a reasonable man imder all the circumstances of 
the particular case in which he is acting would not do, 
or the failure to do something which a reasonable man 
under those circumstances would do.” In Commissioners 
of Taxation v. English, Scottish, & Australian Bank Ltd., 
[1920] A.C. 683, it was said, “the test of negligence is 
whether the transaction of paying in any given cheque 
coupled with antecedent and present circumstances was 
so out of the ordinary course of business that it ought 
to have aroused doubts in the banker’s mind and 
caused him to make inquiry.” It may fairly be said that 
absence of inquiry where reasonably called for or 
acceptance of an explanation not reasonably satis- 
factory is the crux of negligence. Whether an answer to 
an inquiiy can be considered satisfactory may depend 
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on the customer’s previous banking histoiy. Where a 
customer had thirty-five cheques returned for want of 
funds during six months, it was held that his explana- 
tion of his action in paying in a third-party cheque was 
not sufficient and further inquiries were called for. 
{Motor Traders* Guarantee Corporation v. Midland Bank 
Ltd,f The Times, 16th October, 1937.) 

In Orbit Mining Company Limited v. Westminster 
Bank Limited, [1962] 3 W.L.R. 1256, Harman, J., 
referred to Commissioners of Taxation v. English, 
Scottish and Australian Bank, [1920] A.C. 683, in which 
Lord Dunedin referred to an Australian Case, Commis- 
sioners of State Savings Bank v. Permewan, Wright & 
Company (1915), 19 C.L.R. 457, and said “In view, 
however, of what was said in the decision of the High 
Court of Australia above-mentioned, their Lordships 
feel bound to say that they cannot agree with the view of 
the learned Chief Justice in that case where he says that 
the care to be taken is not less than a man invited to 
purchase or cash such a cheque for himself might 
reasonaby be expected to take. This seems to their 
Lordships to apply an inapposite standard, for the 
simple reason fiiat it is no part of the business or 
ordinary practice of individuals to cash cheques which 
are offered to them, whereas it is part of the ordinary 
business or practice of a bank to collect cheques for 
their customers. If, therefore, a standard is sought, it 
must be the standard to be derived from the ordinary 
practice of bankers, not individuals.” Harman, L,J., 
then went on: “Negligence, I think, is equivalent to 
carelessness. It is the price which the bank pays for the 
protection afforded by the Act in cases where the 
common law doctrine of conversion would leave the 
bank without defence.” 

A banker has been held not to have acted without 
negligence in the following circumstances: where he 
coBected a cheque bearing an irregular indorsement 
(Bavin v. London & South Western Bank, [1900] 1 Q.B. 
270) : where cheques were accepted for collection for a 
new customer whose bona fides were not proved or 
where references were not vouched for (Guardians of SL 
John*s v. Barclays Bank (1923), 39 T.L.R. 229 ; Ladbroke 
V. Todd (1914), 30 T.L.R. 433): where an official of a 
company or an employee or agent was permitted to pla<» 
to his credit a cheque drawn by or payable to his 
company, employer, etc. (A, Z. Underwood Ltd. v. 
Barclays Bank, [1924] 1 K.B. 775; Souchette Ltd. v. 
London County & Westminster Bank (1920), 36 T.L.R. 
195; Savory & Co. v. Lloyd's Bank, [1932] 2 K.B. 122): 
where cheques were collected for the account of the wife 
of an employee, drawn to third parties by the latter’s 
principals (Savory's case): where cheques were collected 
of a size incompatible with the customer’s position in 
life (Lloyds Bank v. Chartered Bank of India, [1929] 1 
K.B. 40): where cheques crossed “a/c payee” were 
collected for an account of a third party (House Property 
Co. of London v. London County & Westminster Bank 
(1915), 31 T.L.R. 479): where negotiated cheques were 
collected with insufficient inquiry (Baker v. Barclays 
Bank, [1955] 2 All E.R. 571): where the amounts of 


cheques collected were not consistent with the descrip- 
tion which the customer had given of himself at the time 
the accoimt was opened (Nu-Stilo Footwear Limited v. 
Lloyds Bank (1956), Journal of the Institute of Bankers, 
Vol. 77, p. 239). It is clear that the collection of cheques 
which appear to have been negotiated calls for special 
care. 

“Of course, cheques are indorsed over to third 
parties, but usually for small sums and only occasionally. 
When the bank manager sees it happening for large 
amounts and quite regularly, I think that he is put on 
inquiry.” (Devlin, J., in Baker v. Barclays Bank.) 

“No inquiry was made .... why third-party 
cheques were being paid into Bauer’s account. Not 
only was the cheque for £550 10s. Id. a third-party 
cheque, but it was for a very substantial account, and 
one which was not, on the face of things, consistent 
with any business the customer was likely to have 
achieved in the circumstances he had made known to 
the bank.” (Sellers, J., in Nu-Stilo Footwear Limited v. 
Lloyds Bank.) 

On the other hand, where the transaction does not 
appear to be unusual, the Courts will agree that the 
b^er is not called upon to make any inquiry, and 
where the bank has made reasonable inquiries it will be 
protected even if those inquiries did not elicit the truth, 
(Smith & Baldwin v. Barclays Bank (1944), Journal of the 
Institute of Bankers, vol. 65, p. 171.) The extent of 
an agent’s power to sign for his principal must be 
properly checked. (Midland Bank v. Reckitt, [1933] 
A.C. 1.) 

The effect of the protective clauses in Section 4 of the 
Cheques Act, 1957, was tested in Westminster Bank v. 
Orbit Mining and Trading Company, Limited (1962), 
Financial Times, July 31st, 1962. W. and E. were co- 
directors of the respondent company, which banked 
with a branch of the Midland Bank, to whom the 
company had given instructions that cheques were to be 
signed by two directors. In 1957 and 1958 W. went 
abroad and left with E. cheques signed in blank for the 
company’s use. In 1960 it was discovered that the 
proceeds of three cheques totalling £1,832 18s. 6d. had 
been misappropriated by E. who had completed them 
payable to “Cash or order,” had indorsed them, and 
had then paid them into the credit of his private 
account with the appellant bank, subsequently drawing 
the proceeds. The bank admitted conversion, but 
relied on Section 82 of the Bills of Exchange Act, 1882, 
as extended by Section 17 of the Revenue Act, 1883, in 
respect of the first cheque (issued on August 9th, 1957) 
and Section 4 of the Cheques Act, 1957, in respect of 
the second and third cheques (issued on August 14th 
and October 2nd, 1958). 

Sellers, L.J., giving judgment in the Court of Appeal, 
and reversing Mackenna, J., in the Court below, found 
for the bank. There were no suspicious circumstances 
to put the cashier of the collecting bank on inquiiy. A 
ch^ue made out to “cash or order” was not sufficiently 
unusual to arouse suspicion and did not require indorse- 
ment. The cashier had no reason to look for an 
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indorsement The amount of the second cheque, namely 
£1,269 18s. 6d. was “not quite large enough to warrant 
special inquiry by the cashier but the sum was near the 
border-line.” 

An unusual and interesting feature of this judgment 
is the indication given by the learned judge as to the 
amount which, in his opinion, would warrant special 
inquiry. On this figure, until now quite uncertain, the 
issue of negligence may stand or fall. 

A series of transactions whereby a banker is “lulled to 
sleep” will not excuse negligence nor can the exigencies 
of business be pleaded in mitigation {Crumplin v. 
London Joint Stock Bank (1913), 30 T.L.R. 99). The 
contributory negligence of the true owner will not 
excuse the collecting banker’s negligence, for the true 
owner is under no duly to the banker. (Morison v. 
London County & Westminster Bank, [1914] 3 K.B. 356.) 
Neither will the fact that the cheques are paid in at one 
branch for the credit of another branch in circims^ces 
where the banker’s knowledge of the facts is divided 
avai the collecting banker. (Savory's case.) 

(See Collecting Banker.) 

NEGOTIABLE INSTRIMENT. A negotiable 
instrument is one which conforms to the following 
three tests — 

(1) It must be such and in such a state that the 
property in it (i.e. the legal ownership) passes by mere 
delivery or in some cases by indorsement and delivery. 

(2) A person taking it in good faith and for value ^d 
without notice of defect of title gets an indefeasible 
title against all the world. Such a person is called a 
bona fide holder for value without notice or, in the case 
of a bill or a cheque, a holder in due course. 

(3) It must contain a right of action in itself and 
entMe the holder to sue in his own name. 

A negotiable instrument is an exception to the general 
rule of law that nemo dat quod non habet (“no one can 
give what he has not”), for a transferee under the 
conditions mentioned in (2) can obtain a good title 
from a thief even against the true owner. To affect a 
transferee with notice of defect of title there must be 
something more than negligence, and the doctrine of 
constructive notice is not applicable to negotiable 
instruments. 

Where a stockbroker pledged clients’ bearer bonds 
to a bank who advanced money against them in good 
faith and without notice, the bank was held to be 
entitled to hold them against the true owner. (London 
Joint Stock Bank v. Simmons, [1892] A.C, 201.) In the 
course of the judgment Lord Herschell said— 

“It is surely of the very essence of a negotiable 
instrument that you may treat the person in possession 
of it as having authority to deal with it, be he agent or 
otherwise, unless you know to the contr^, and are not 
compelled, in order to secure a good title to your^lf, 
to inquire into the nature of his title, or the extent of his 
authority. ... I should be very sorry to see the 
doctrine of constructive notice introduced into the law 
of negotiable instruments. But regard to the facts of 
which the taker of such instruments had notice is most 


material in considering whether he took it in good faith. 
If there is anything wanting which excites the suspicion 
that there is something wrong in the transaction, the 
taker of the instrument is not acting in good faith if he 
shuts his eyes to the facts presented to ham and puts the 
suspicions aside without further inquiry. ... It is 
easy enough to make an elaborate presentation after 
the event of the speculations with which the bank 
managers might have occupied themselves in reference 
to the capacity in which the broker who offered the 
bonds as security for an advance held them. I think, 
however, they were not bound to occupy their minds 
with any such speculations. I apprehend that when a 
person whose honesty there is no reason to doubt offers 
negotiable securities to a banker or any other person, 
the only consideration likely to engage his attention is 
whether the security is suflScient to justify the advance 
required. And I do not think the law lays upon him 
the obligation of making any inquiry into the title of 
the person whom he finds in possession of them: of 
course, if there is anything to arouse suspicion, to lead 
to a doubt whether the person purporting to transfer 
them is justified in entering into the contemplated 
transaction, the case would be different, the existence of 
such suspicion or doubt would be inconsistent with good 
faith. And if no inquiry were made, or if on inquiry 
the doubt were not removed and the suspicion dissi- 
pated, I should have no hesitation in holding that good 
faith was wanting in a person thus acting.” 

The following are negotiable instruments: bank 
notes, bearer bonds, Treasury bills, share warrants 
and share certificates to bearer, debentures payable to 
bearer, bills of exchange, promissory notes, and cheques. 
Hie list of negotiable instruments is not closed and the 
Courts will give judicial recognition to the custom of 
merchants to treat mercantile instruments as negotiable. 
A foreign instrument that is negotiable in the coimtry of 
its origin is not necessarily negotiable in this country. 
Share certificates in the American form, where a form of 
transfer is placed on the back, are treated as bearer 
instruments when duly indorsed by the registered 
holder, but they are not negotiable, for a transferee is 
unable to sue in his own name until he presents ^e 
instrument for registration. Bills of exchange (including 
cheques) are the most common example of negotiable 
instruments. They can lose their negotiable quality, 
however. A bill expressed to be payable to a particular 
person “only” or “not transferable,” is neither trans- 
ferable nor negotiable. (Bills of Exchange Act, 1882, 
Section 8.) A bill that has been restrictively^ indorsed 
can only be negotiated subject to defects of title, i.e. it 
is not negotiable. (Sections 35 and 36.) An overdue 
bill can only be negotiated subject to any defect of title 
affecting it at maturity and thenceforward no person 
who takes it can acquire or give a better title than that 
which the person from whom he took it had; in other 
words, it is not negotiable. (Section 36 (2).) Where a 
bill was payable to the order of a specified payee “only” 
and further bore on it the words “not negotiable,” it 
was held to be limited as to its effect as between the 
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drawer and the acx^eptor, and to be neither negotiable 
nor transferable. There cannot be a holder, let alone a 
holder in due course capable of suing on it. {Hibernian 
Bank Ltd. v. Gysin & Hanson^ [1939] 1 All E.R. 165.) 
Where a crossed cheque bears on it the words “not 
negotiable,” he shall not have and shall not be capable 
of giving a better title to a cheque than that which the 
person from whom he took it had. (Section 81.) Such 
a cheque has lost its negotiability. 

“Negotiability by estoppel” is a phrase mistakenly 
used for title by estoppel and in Easton v. London Joint 
Stock Bank (1887), 34 Ch.D. 95, it was made plain that 
no sort of negotiability can be infused into non-negoti- 
able instruments, but that the estoppel is a personal 
matter of conduct, holding out, etc., wherein the 
instrument is evidence. 

The Committee of London Clearing Bankers agreed 
in 1958 that the drawing of non-transferable cheques 
would create serious practical diflBiculties for the banks 
and might expose them to unacceptable risks; for 
example, a paying banker would have no statutory 
protection in respect of non-transferable cheques 
cashed at the counter and would in each case be obliged 
positively to identify the payee, while the collecting 
banker could not become a holder for value of a non- 
transferable cheque and would not be able to enforce 
payment in his own name. For these and other reasons, 
therefore, it recommended that in appropriate cases 
customers should be approached with a request that 
the practice should be discontinued. 

(See also Holder in Due Course, “Not Negoti- 
able” Crossing; Overdue Cheque, Quasi-negotx- 
ABLE Instruments.) 

NEGOTIATED BACK. (See Section 37, Bills of 
Exchange Act, 1882, under Negotiation of Bill of 
Exchange.) 

NEGOTIATION OF BILL OF EXCHANGE. The 
Bills of Exchange Act, 1882, Section 8 (2), provides 
that— 

“A negotiable bill may be payable either to order or 
to bearer.” 

The negotiation of a bill is defined in Section 31— 

“(1) A bill is negotiated when it is transferred from 
one person to another in such a manner as to 
constitute the transferee the holder of the bill. 

“(2) A bill payable to bearer is negotiated by delivery. 

“(3) A bill payable to order is negotiated by the 
indorsement of the holder completed by 
deliveiy. 

“(4) Where the holder of a bill payable to his order 
transfers it for value without indorsing it, the 
transfer gives the transferee such title as the 
transferor had in the bill, and the transferee in 
addition acquires the right to have the indorse- 
ment of the transferor. 

“(5) Where any person is under obligation to indorse 
a bill in a representative capacity, he nmy 
indorse the bill in such terms as to negative 
personal liability.” 

By Section 3^ 


“(1) Where a bill is negotiable in its origin it continues 
to be negotiable until it has been (u) restric- 
tively indorsed, or {b) discharged by payment 
or otherwise. 

“(2) Where an overdue bill is negotiated, it can only 
be negotiated subject to any defect of title 
aiffecting it at its maturity, and thenceforward 
no person who takes it can acquire or give a 
better title than that which the person from 
whom he took it had. 

“(3) A bill payable on demand is deemed to be over- 
due within the meaning, and for the purposes 
of this Section, when it appears on the face of 
it to have been in circulation for an unreason- 
able length of time. What is an unreasonable 
length of time for this purpose is a question of 
fact. 

“(4) Except where an indorsement bears date after 
the maturity of the bill, every negotiation is 
prima facie deemed to have been effected 
before the bill was overdue. 

“(5) Where a bill which is not overdue has been 
dishonoured, any person who takes it with 
notice of the dishonour takes it subject to any 
defect of title attaching thereto at the time of 
dishonour, but nothing in this subsection 
shall affect the rights of a holder in due course.” 

With regard to the words “unreasonable length of 
time” in the above Section, see Presentment for Pay- 
ment. 

A bill may, in the ordinary course of business, be 
negotiated back to a party already liable thereon. By 
Section 37— 

“Where a bill is negotiated back to the drawer, or to a 
prior indorser or to the acceptor, such party may, sub- 
ject to the provisions of this Act, re-issue and further 
negotiate the bill, but he is not entitled to enforce 
payment of the bill against any intervening party to 
whom he was previousty liable.” 

Where a bill has been transferred by indorsement to, 
say, four different persons and the fourth indorser 
indorses it back to the first, indorser number one cannot 
enforce payment against the second, third, or fourth 
indorsers, because each of those thr^ indorsers has a 
claim against him as the first indorser. But if the first 
indorser negatived his liability when indorsing the bill, 
by die addition of the words “without recourse” to his 
signature, he can enforce payment, when the bill is 
indorsed back to him, against the said second, third, or 
fomlh indorsers because they have, in that case, no 
claim against him. 

By Section 8 (1): “When a bill contains words 
prohibiting transfer, or indicating an intention that it 
should not be transferable, it is valid as between the 
parties thereto, but is not negotiable.” (See Bill of 
Exchange, Delivery of Bex, Indorsement, Trans- 
feror BY Delivery.) 

NET, OR NETT, PROFIT. The profit which re- 
mains after the deduction of all expenses and any losses 
which may have been incurred. 
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NET, OR NETT, RENTAL* The rent of a property for that degree of care ejipected from a bailee without 
after deduction of all taxes, repairs, and other out- reward. 

goings. (See Valuation.) “NO ACCOUNT.” These words are written upon a 

NEW ISSUES. Invitations to the public to subscribe cheque which is returned by the drawee banker, because 
for new issues may be made either by the company itself the drawer has no account with the banker, 

in the fonn of a prospectus or by some finance house A person is liable to be charged with false pretences 
which has contracted with the company to subscribe if he issues a cheque drawn upon a banker where he has 

or to obtain subscriptions for the shares or debentures, no account. 

La the latter case the invitation is termed an offer for “NO ADVICE” (OR “NO ORDERS”). The answer 
sale iqA),), In whichever form the invitation is made, written on a bill domiciled with a banker where no 
an application has to be completed by the would-be advice to pay has been received from the acceptor. The 
subscriber or purchaser, and it is this application payment of bills is not an integral part of the banker’s 
which constitutes the real offer, which the company or contract with his customer, and hence there is a custom 
the finance house may accept or decline. in the country for customers to advise their bankers of 

It is a rare occurrence today for ordinary shares to be bills domiciled with the latter. Nevertheless it is con- 
pubhcly issued at par to finance a new company for a sidered that the acceptance of a bill payable at a bank 
new venture, as was the practice in the early days of is implied authority to the banker to pay it at maturity, 
corporate enterprise; capital at such a degree of risk is In London bills are paid without advice in the absence 
just not now obtainable from the public, and such a ofarrangement to the contrary. It is the custom for bills 
venture has to be privately financed by individuals or domiciled at London banks by foreign customers and 
by an existing company, until it is on its feet. New issues for cheques drawn by foreign customers on London to 
are, nowadays, offered to the public in the main by be advised for payment. 

established businesses, where the assets value can be The Committee of London Clearing Bankers 
ascertained and the prospective earnings assessed. The resolved, in October, 1928, that no return can be 
issue price of the new shares is not necessarily the par received without an answer in writing on the return 
value of the shares, but is usually based on the market why payment is refused, such answer to be written in 
price of the old shares, if already quoted, or otherwise words and not indicated by initials, 
on the market price of other similar securities of equal “NO FUNDS.” These words, which are sometimes 
standing, less an “incentive rebate” for potential placed upon a cheque by a banker, mean that the 
subscribers. This rebate element is sometimes so large drawer has no funds in his account with which to pay 
that the issue attracts the attention of the “stags,” the cheque. 

who apply for shares with the intention of selling them This reply is not recommended, and not now used in 
on the Stock Exchange at a profit as soon as they have this country. It is much safer to employ the answer 
been allotted. (From an article by Mr. W. R. Tolfree in “Refer to Drawer.” 
the Journal of the Institute of Bankers^ August, 1960.) “NO ORDERS.” (See “No Advice.”) 

NEXT FRIEND. (See under Infants.) NO PAR VALUE. In 1920, American corporations 

NEXT-OF-KIN. (See Intestacy.) began to issue shares with no par value. One object of 

NIGHT SAFES. In order that customers may de- this procedure was to enable business concerns to give a 
posit cash or cheques after a bank has closed for the stated value for their common shares more in keeping 
day or for the week-end, night safes were introduced in with the real value of their assets than the nominal 
1928. The entrance to these safes is in the outside wall amount in which they were previously expressed. It 
of the bank, the opening being fitted with a locked cover also enabled corporations to issue new shares at any 
to which customers who wish to avail themselves of the time at any price. The system has been of considerable 
safe are supplied with a key. The cash and cheques are advantage to issuing houses in the matter of new 
placed in a locked wallet, which is put into the opening, finance. For example, a new corporation would issue 
and a chute conveys the wallet inside the bank. The debentures to which were attached a certain number of 
customer calls at the bank in business hours and is shares of no par value. These shares were an incentive 
given the wallet, which he unlocks, and he pays the to subscribe, for if the new business prospered the 

contents into his account. debentures would be repaid and the equity of the 

Alternatively, the bank may open the wallet, credit business would rest in the holders of the shares, 
the customer’s account with the proceeds, and return In March, 1954, the report was issued of the Com- 
the empty wallet to him when he calls for it. Two officers mittee appointed by the President of the Board of Trade, 

should be present to vouch for the amoimt of cash found with Mr. M. L. Gedge, Q.C. as chairman, to consider 

in the wallet. the desirablity of amending the Companies Act, 1948, so 

The terms of the mandate taken on the application as to permit the issue of shares of no par value. Amajority 

for a Night Safe Wallet may provide that no relation- of the Committee felt that the present system of issuing 

ship of debtor and creditor wim regard to any money in shares of nominal value was misleading and hence, 
the wallet shall arise as between banker and customer although such shares and shares of no par value were 
unril the wallet is opened and the credit paid in, and that alike in that both represented simply a fraction or 

prior to that time the bank shall be responsible only aliquot part of the equity, nevertheless sound reasons 
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for reform existed. They strongly recommended that 
companies should be allowed to issue shares of no par 
value if they wished to do so, but that they should not 
be obliged to adopt the system. Shares of no par value 
should be confined to ordinary share capital and a 
company should not be permitted to arrange its ordin- 
ary capital on a mixed basis, consisting partly of 
shares with a nominal value and partly of “no par” 
shares. If shares of no par value are partly paid, and to 
this no objection was raised, then the fact should be 
indicated clearly on the share certificate and other 
appropriate documents, 

NOMINAL ACCOUNTS. Another name for 
impersonal accounts {q.v,), 

NOMINAL CAPITAL. The amount authorised as 
the capital in the memorandum of association of a joint 
stock company, called also the “authorised” or “regis- 
tered” capital. (See Capital.) 

NOMINAL CONSIDERATION. Where shares are 
transferred for other than a monetary consideration, a 
nominal consideration, usually 5s,, is inserted in ihe 
instrument of transfer. Such instruments attract a 
fixed stamp duty of 10s. where the transfer occurs in 
the following circumstances — 

On the appointment of a new trustee of a pre-existing 
trust, or on the retirement of a trustee. 

To a mere nominee of the transferor where no bene- 
ficial interest in the property passes. The circumstances 
giving rise to the transfer should be stated. 

As security for a loan; or a re-transfer to the original 
transferor on repayment of a loan. (A transfer from 
a vendor, made by direction of a purchaser to a person 
who is to hold the shares as security for a loan made to 
the purchaser, is liable to ad valorem duty.) 

To a residuary legatee; stock, etc., which forms part 
of the residue divisible under a will. 

To a beneficiary under a will who is entitled to the 
shares as a specific lega<y. 

To transfer to the party or parties entitled, shares, 
etc., forming part of the property of a person dying 
intestate. 

To a beneficiary under a settlement on distribution 
of the trust funds, of shares, etc., forming the share, or 
part of the share, of those funds to which the beneficiary 
is entitled in accordance with the terms of the settlement. 

In order to get a transfer stamped with the fixed duty 
of 10s., the transfer must be produced to the Marking 
OflScer at a Stamp Office with a certificate on Inland 
Revenue Form 19 or on the back of the transfer, stating 
the circumstances under which the transfer is made. The 
certificate must be signed by both transferor and ^ms- 
feree or a member of a Stock Exchange or a solicitor 
acting for one of the parties or an accredited representa- 
tive of a bank. Where a bank or its nominee is a 
party to the transfer, the certificate may be to ^e effect 
that “the transfer is excepted from the provisions of 
Section 74, Finance (1909-10) Act, 1910.” 

The certificate signed by the Marking Officer will be 
accepted by a company registrar as authority to register 
the transfer with the &ed duty of 10s. 


Ad valorem duty is payable whatever be the considera- 
tion sho^ on the transfer where the transfer is made in 
satisfaction of a pecuniary bequest, or in liquidation of a 
debt or in exchange for other securities or by way of 
gift. 

NOMINAL VALUE. The value which appears 
upon the face of a certificate or bond. The market 
value is what the security will sell for, and may be 
higher or lower than the nominal or face value. 

NOMINATIONS. (See Will.) 

NOMINATIVE BOND. In connection with the 
Govermnent issue of National War Bonds there were 
issued in 1918 £5 Nonainative Bonds, repayable in 1927. 
This form of bond was designed in order to provide a 
security which could be obtained without formalities in 
exchange for cash over the counter. The bond was 
provided with a counterfoil containing a request for 
registration, which had to be filled up and forwarded to 
the Controller of the Post Office Savings Bank. The 
purchaser’s name had also to be inserted in the bond. 

NOMINEE COMPANIES. Instead of placing 
stocks and shares in the names of personal nominees for 
security and other purposes, it is the practice of banks to 
incorporate nominee companies whose sole function is 
to hold stocks and shares transferred to them by the 
owners for the purpose of forming security for advances 
or for purposes of convenience, e.g. to avoid the 
execution of transfers when the customer is resident 
abroad. Nominee companies having perpetual succes- 
sion avoid the difficulty and trouble arising on the 
retirement or death of personal nominees. Dividends 
and interest are credited in due course by the nominee 
company to the customer to whom are passed on notices 
of meetings and other commxmications relating to the 
stocks or shares. It is advisable to take an indemnity 
from the depositors of shares who are domiciled abroad 
against any losses arising from notices, etc,, not reaching 
them. 

Where instructions are received from a transferor to 
hold shares already in the name of the nominee com- 
pany to the order of a third party, the Inland Revenue 
consider that stamp duty is exigible, but legal opinion 
is to the opposite effect. Where shares are held on 
account of joint depositors, who hold as joint tenants, 
the nominee company is jointly responsible with the 
survivor(s) for payment of death duty; if the parties 
are tenants in common, however, the liability rests on 
the executors of the deceased. A bank must make a 
return to the Inland Revenue of holdings of per cent 
War Loan and of other British Government Stocks 
on the Post Office Register held in the names of any of 
its nominees on which untaxed interest of £15 or more 
is paid. This is a result of the decision in Attorney- 
General v. National Provincial Bank (1928), 

NON-BUSINESS DAYS. For the purposes of the 
Bills of Exchange Act, 1882, non-business days are: 
Sunday, Good Friday, Christmas Day, a bank holiday 
tmder the Bank Holidays Act, 1871, or Acts amending 
it, a day appointed by royal proclamation as a public 
fast or thanksgiving day. Any other day is a business 
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day. (See Section 92 under Bills of Exchange Act, 
1882.) 

NON-CUMULATIVE DIVIDEND. Where the 
dividend upon preference shares is payable only out of 
the profits of each separate year, it is a non-cumuktive 
dividend. On the other hand, if the profits of succeeding 
years may be employed to pay up all dividends which 
have accraed on the preference shares, before the ordin- 
aiy shares get anything, the dividend is said to be 
cumulative. (See Preference Stock or Shares.) 

NON-NEGOIIABIJE INSTRUMENTS, (See Neg- 
otiable Instrument.) 

NON-TRADING PARTNERSHIPS. There is no 
statutory definition of a trading or non-trading partner- 
ship. A trading business has been defined as one which 
depends on the buying and selling of goods. (Higgins v. 
Beauchamp, [1914] 3 K.B. 1192.) Judged by this criter- 
ion, professional partnerships such as doctors, solicitors, 
and accountants are non-trading partnerships. Partner- 
ships of farmers and innkeepers have been held to be 
non-trading partnerships. 

In a non-trading firm no implied authority exists to 
pledge or sell assets of the firm or to borrow or to con- 
tract debts or engage in bill transactions. Such authority 
must be expressly given. A partner in a non-trading 
firm can bind the firm, however, by drawing cheques. 
(Backhouse v. Charlton (1878), 8 Ch.D. 444.) 

The mandate usually taken on the opening of a 
partnership account will expressly provide for such 
matters as borrowing, etc. (See Partnerships.) 

NORDIC CURRENCY LOAN ARRANGEMENT. 
An agreement entered into in 1962 by the central banks 
of Denmark, Finland, Norway, Iceland and Sweden 
whereby any one country meeting adverse balance of 
payments difficulty may borrow from any of the other 
central banks. The borrowing country must first utilise 
to a reasonable extent its own foreign exchange reserves 
and its drawing rights in the International Monetary 
Fund (^.».). Credit of any sum up to a maximum at 
my one time equivalent to Sw. Kr. 100 million (limited 
in the case of Iceland to the equivalent of Sw. Kr. 10 
million) will be granted for one year, with provision for 
further extension beyond that time. The borrowing 
country will be required to deposit in national currency 
a sum equivalent to that borrowed. To protect the 
lending banks it is provided that at no time shall any 
such bank be obliged to have outstanding credits in 
excess of the equivalent of Sw. Kr. 200 million or 
in the case of Iceland, the equivalent of Sw. Kr, 20 
million. 

NORTHERN IRELAND LAND ACT. (See Ap- 
pendix n.) 

NOSTRO ACCOUNT. London bankers keep 
accounts in currency with agents in many foreign 
centres. In any communication with the agjents 
r^arding the account, the London bank would refer 
to it as nostro account (meaning, our account with you), 
and the i^ents, in any communication witib the London 
bank, would refer to it as vostro account (meaning, 
your account with us). The London bank keeps records 


in its own books of its foreign nostro accounts, the 
items and balances being agreed from time to time. 

Foreign agents also keep accounts in sterling with 
London banks. The agents would refer to the account, 
in any communication with the London bank, as nostro 
account, whilst the London bank would refer to it as 
vostro account. These accounts are similarly agreed 
from time to time. 

The account which a London bank may keep with a 
foreign agent is, of course, quite distinct from the 
account which a foreign agent may keep with the 
London bank. 

Loro account means their account. The expression is 
used when dealing with third parties. If two foreign 
banks have sterling accounts at the same London bank, 
one of them might, for example, instruct the London 
bank to transfer a sum from its nostro account to the 
loro account of the other bank. 

“NOT NEGOTIABLE” CROSSING. “Where a 
person takes a crossed cheque which bears on it the 
words ‘not negotiable,’ he shall not have and shall not 
be capable of giving a better title to the cheque than 
that which the person from whom he took it had.” (Bills 
of Exchange Act, 1 882, Section 81.) The words need not 
be written between the lines of a general crossing but 
must be in some proximity to the crossing. The words 
on an open cheque have no significance but such a 
cheque presented over the coimter by a non-banker 
would be referred back as an ambiguous document. 
The phrase in no way limits the transferability of a 
cheque; it merely removes it from the category of 
negotiable instruments so that any transferee takes it 
subject to any previous defects of title; it is a warning 
that the drawer and other prior parties may set up 
against a holder false pretences or theft at an earlier 
stage in the cheque’s history. There caimot be a holder 
in due course of a cheque crossed “not negotiable.” 

It is expedient to advise customers when drawing 
cheques to cross them “not negotiable”; otherwise, 
although they may countermand payment, they may 
have nevertheless to pay a holder in due course. 

The words do not affect a collecting banker in the 
absence of other circumstances ; neither do they concern 
a paying banker, who may safely pay a cheque so 
cross^ bearing a series of indorsements. A banker 
exchanging a cheque so crossed drawn on another bank 
is in precisely the same position as any other transferee 
of such a cheque and cannot set up as a holder in due 
course. 

A conditional form of cheque (i.e. one with a form 
of receipt, the completion of which is a condition of 
payment) is not negotiable. Such instruments are 
within the ambit of the Cheques Act, 1957, and both 
paymg and collecting bankers are protected when 
dealing with them, but Section 6 (2) of the Act expressly 
provides that the provisions of the Act do not make 
negotiable any instrument which, apart from them, is 
not negotiable. 

“NOT PROVIDED FOR.” An answer sometimes 
written by a banker on a cheque which is being 
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returned unpaid for ihe reason that the drawer has failed 
to provide funds to meet it. A better answer in these 
circumstances is “Refer to Drawer,” 

Since October, 1928, the Bankers’ Clearing House will 
not receive a return unless the answer is written in 
words without abbreviation. (See Answers.) 

‘‘NOT SATURDAYS.” An answer which may be 
written upon a returned bill, by the walks department 
of a bank’s head office, in the case of Jewish firms that 
do not open for business on Saturdays. 

“NOT SUFFICIENT.” When the funds in a 
customer’s account are insufficient to meet a cheque 
which has been presented to the banker through the 
clearing or otherwise, the cheque, on being returned 
unpaid, is sometimes marked with the words “not 
sufficient,” or “not sufficient funds.” The answer 
“Refer to drawer” is preferable. 

The deficiency must, however, on no account be 
stated. 

Since October, 1928, the Bankers’ Clearing House 
will not receive a return imless the answer is written 
in words without abbreviation. (See Answers.) 

NOTARIAL ACT. An act which is required by law 
to be done by a notary. 

It is exempt from stamp duty by the Finance Act, 
1949. 

And see Protest, Seisin, and Section 90, under 
Protest. 

NOTARY PUBLIC. Originally a notary was a 
person who only took notes or minutes and made 
drafts of writings. He was called by the Romans 
notarius. 

The duty of a notary, so far as a banker is concerned, 
is to present dishonoured bills and “note” them for 
non-acceptance or non-payment, and, if necessary, 
afterwards to extend the noting into a protest. (See 
Noting.) 

NOTE ISSUE. Certain banks had the privilege of 
issuing their own notes, but the amount of the note 
issue of an English bank was strictly limited to the 
amount certified by the Commissioners of Inland 
Revenue as being the average amount of the notes of 
the bank in circulation during a period of twelve weeks 
preceding 27th April, 1844. The Bank Charter Act of 
1844 regulated the note issues in England. 

Through amalgamations, the last note issue of a 
joint stock bank in England disappeared in 1919, and of 
a private bank in 1921, (See Bank of Issue.) 

The Bank of England is now the sole bank of issue 
in England. In 1928, the currency note issue of the 
Treasury was transferred to the Bank of England and 
the Bank was empowered to issue notes for £1 and for 
10s. (See Currency and Bank Notes Act, 1954, 
Fiduciary Issue.) 

The issue of bank notes in Scotland is regulated by 8 
& 9 Viet. c. 38, and in Northern Ireland by 8 & 9 Viet, 
c. 37. Both Acts were passed in 1845, and the regula- 
tions are somewhat similar to the Bank Charter Act, 
1844. (See Bank of Issue.) Notes in Scotland and 
Northern Ireland may be for £1 and upwards. 
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Banks in Scotland and Northern Ireland ma^ have an 
office in London without losing the right to issue own 
notes, though the right cannot be exercised by the 
London offices. 

The “note issue” of a bank means the total amount of 
own notes which the bank is legally authorised to issue. 
The expression “note circulation” is generally used to 
mean the total of the bank’s own notes which are 
actually in the hands of the public, 

NOTE OF HAND. A name occasionally given to a 
promissory note (^.a.). 

NOTICE IN LIEU OF DISTRINGAS. Rule 4 of 
Order 46 of the Supreme Court provides that a parly 
claiming to be interested in shares or stock registered in 
the name of another may file a notice to that effect 
together with an affidavit in the Central Office of the 
Supreme Court or at a District Registry, An office 
copy of the affidavit and a sealed duplicate of the 
notice will be supplied to the applicant for service on the 
registered office of the company concerned. The 
company will then be under the necessity of giving the 
server of the notice eight clear days’ warning of its 
intention to pass a transfer of the shares. This will give 
the interested party time to protect his interest by 
applying for an injunction. The notice in lieu of dis- 
tringas can also be drawn to restrain the payment of 
dividends without first of all advising the server of 
the notice. A fee of 10s, is chargeable for registering 
a notice. 

This method of safeguarding interests in stocks and 
shares is rarely used by English banks in the case of 
advances against untransferred securities. It is used in 
the case of a mortgage of an equitable interest in an 
estate comprising stocks and shares, where, in addition 
to serving the trustees with notice of the mortgage, a 
distringas notice is served on the companies concerned. 
(See Distringas.) 

NOTICE OF DISHONOUR. Where a biU has 
been dishonoured by non-acceptance or non-payment, 
notice of dishonour must be given to the drawer, and 
each indorser and ordinarily any such party not receiv- 
ing such a notice is discharged. (Section 48, Bills of 
Exchange Act, 1882.) A collecting banker receiving 
back an unpaid cheque, forwarded for collection on 
behalf of his customer, must give such customer notice 
of dishonour. This is usually done by returning the 
article to him with a covering memorandum. If, 
however, the banker re-presents the ch^ue (as, for 
example, where he confirms an irregular indorsement), 
he must nevertheless send his customer notice of 
dishonour, otherwise in the event of the second dis- 
honour of the cheque, the customer might refuse to be 
debited therewith on the grounds that not having received 
notice of dishonour in the first instance, he assumed the 
cheque was paid. For rules as to giving notice and as to 
when notice is excused, see under Dishonour of Bill of 
Exchange. 

The practical importance of this is illustrated by the 
case of Yecmm Credit Limited v, Gregory^ [1963] 1 
WX.R. 343, in which an indorser was held not to be 
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liable because the holder had taken a day longer than may also became a borrower from such bank on the 
permitted (despite the fact, incidentally, that the strength of his shareholding, 
presenting banker had given notice to the holder a day Notice in lieu of distringas iq.v.) is a method of giving 

earlier th^ was necessary). notice of an interest in stocks or shares which a company 

NOTICE OF LIEN. A notice served on the secretary or registrar must recognise. A Charging Order (q,v,) 
or registrar of a company, where stock or shares are is another method, but is only available to a judgment 
held as security untransferred, advising him of the creditor. (See under Lien.) 

charge given by the borrower. It is usually served NOTICE OF SECOND MORTGAGE. Where a 
in dupli^te with a request for the duplicate to be second mortgage is taken, notice thereof should be 
returned receipted as an acknowledgment. Some given to the hrst mortgagee in order to fix the sum for 
statutory companies require a registration fee of which his mortgage shall be available as security. The 
2s. 6d. first mortgagee should be asked to acknowledge in 

Usually such a notice is ignored or a disavowal of the writing receipt of the notice, confirming the amount 
notice is sent by the company drawing attention to outstanding, and to state if he has received notice of 
Section 117 of the Companies Act, 1948, whereby a any other mortgages and whether he is bound by the 
company is forbidden to take notice of any trust, terms of his mortgage to make further advances. If 
express, implied, or constructive. It is understood, the latter is the case, such further advances will rank in 
however, that many companies keep an unoflficial front of the second mortgage. This would be the case 
register of such notices—useful where a shareholder where the mortgagee was advancing a stated sum by 
attempts to obtain a duplicate certificate. instalments. Unless his mortgage contains such a 

Some companies provide in their articles that they covenant, a mortgagee, before making additional 
shall have a first and paramount lien on their shares for advances, must search the Land Charges Register to 
any moneys owing by a shareholder. ascertain if any subsequent mortgages have been regis- 

Notice of lien is sent to a company, not in its function tered since he made his original advance, 

as a registering body but in its trading capacity, whereby In the case of a mortgage to secure a current account 

the shareholder may from time to time become indebted or other further advances, however, registration of a 
to it. The object of the notice is to warn the company second mortgage will not affect the original lender with 
against allowing its shareholder to become indebted to it notice unless and until he searches. (Law of Properly 
subsequent to the notice. Thus a notice of lien given Act, 1925, Section 94, as amended by the Law of 
by a bank as mortgagee of a company’s shares effect- Property (Amendment) Act, 1926.) Receipt of direct 
ively warns the company that it cannot enforce its lien notice, however, would affect him. 
over the shares in question in respect of after-incurred Registration of a memorial in the Deeds Registries of 
debts of the particular shareholder. In the case of Yorkshire has the same effect as regards notice as 

Bradford Banking Co. Ltd. v. Henry Briggs Son & Co. registration on the Land Charges Register, but where 

(188Q, 12 App. Cas. 29, it was held that the words in a mortgage provides for the ma&ng of further advances 

the company’s articles “first and permanent lien” (as in a bank mortgage) registration of a subsequent 
merely made the company first mortgagee of the shares mortgage or charge will not jeopardise the priority 
of any shareholder indebted to it. As first mortgagee of any such further advances by the first mortgagee, 
the company was at liberty to make further advances Direct notice will, ofcourse, affect him. (SeeYojRKSHiRE 
to its shareholder until it received notice of second Registry of Deeds.) 

mortgage, after which it could not make further In the case of land with a registered title where a 
advances to rank in front of the interest of which it charge to secure further advances is registered, the 

had received notice. The notice of lien given by the Registrar must advise the fibrst chargee before making 

bank was not notice of a trust, but was an effectual any entry on the Register adversely affecting the priority 
warning that the remanent interest in the shares had of any further advances. 

been charged to the bank. The Bank of England is If a banker receives notice of a second mortgage and 
prohibited by statute from receiving notice of lien in does not break the account, the operation of the Rule 

respect of Government stocks. in Clayton* s case will mean that all subsequent credits 

A condition of an official quotation on the London to the account will go to reduce the advance as at the 
Stock Exchange is that stock and fully paid shares shall date of receipt of the notice, whilst all payments out of 
not be subject to the company’s lien, and hence many the account will be in the nature of fresh advances 
banks refrain from sending notice of lien in such cases, ranking behind the second mortgage. (See Deeley v. 
for there is no risk of the company raising a Hen on its Lloyds Bank Ltd., [1912] A,C. 756.) 
shares on account of a debt due to it from the share- Frequently a banker receives notice of a second 
holder. mortgage which expressly mentions that it is subject to 

Notice of Ken is particularly necessary in the case of an advance of a named amount by the banker. A 
private companies where it is not uncommon for banker will in such a case be safe in lending up to such 
members to be indebted to the company. Likewise it is sum by way of a non-fluctuating loan, but if the advance 
desirable to serve notice when lending against shares of is by way of overdraft, the notice of second mortgage 
another bank as it is conceivable that the shareholder should specifically state that the banker is free to make 
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advances by way of fluctuating overdraft to an amount 
not exceeding at any one time the named sum. 

Where notice of second mortgage is received in 
respect of an advance on loan account, the borrower 
is free to deal with any credit balance on his current 
account, until such time as the banker calls for repay- 
ment of the loan and is thus in a position to appropriate 
any credit balance towards repayment of the loan. 

In the case of a limited company, registration of a 
charge at Companies House is deemed to be notice to 
all the world. There is no duty on the part of a second 
mortgagee to give direct notice of his charge to a first 
mortgagee, and hence Perry’s or Stubbs’ Gazette 
should be closely searched for notice by way of deben- 
ture or otherwise. It is very doubtful if the exception 
in favour of bankers in Section 94 of the Law of 
Property Act, 1925, regarding registration at the Land 
Charges Registry quoted above, applies similarly to 
registration of a company’s charge at Companies House. 

Where an account has been broken on receipt of 
notice of second charge, future interest charges will 
have priority to the second charge. Such interest should 
not be merged into the debt outstanding at the time of 
breaking the account, however, but debited to a sus- 
pense account pending provision by the borrower. 
(See also Seco>jd Mortgage.) 

NOTING. Where a bill has been dishonoured by 
non-acceptance or by non-payment it may be handed 
by the holder to a notary public to be noted. The notary 
presents the bill again to the drawee for acceptance, or 
to the acceptor for payment, or to the bank where 
accepted payable, and if acceptance or payment is still 
not obtained the bill is noted. 

The noting consists of the notary’s initials, the date, 
the noting charges, and a mark referring to the notary’s 
register, written on the bill itself. The notarial registers 
bear certain letters upon them and a corresponding letter 
is put upon the bill as a mark. A ticket or label is also 
attached to the bill on which is written the answer given 
to the notary’s clerk who makes the notarial present- 
ment, e.g. “no orders,” “no advice,” “no effects,” “office 
closed.” Before sending out the bill, the notary makes 
a full copy of it in his re^ster and then subsequently 
adds the answer given, if any. (Brooke’s Notary^ 
9th edn., p. 81.) From these records the notary will 
draw up the protest, if such is required. The fee 
charged by notaries is 10s. 6d. in the City of London; 
outside the City according to distance, for example, 
£1 Is. for the East End and £1 1 Is. 6d. for the West End. 

In the case of an inland bill, it is not necessary to 
note or protest any such bill in order to preserve the 
recourse against the drawer or indorsers. (Section 51 
(1), Bills of Exchange Act, 1882.) When an inland bill 
is noted, it is generally with the idea of getting sorneone 
to accept the bill for the honour of one of the parties to 
it. A banker does not usually note a dishonoured inland 
bin which he has received for collection, unless in- 
structed to do so by his customer or correspondent. 
When “N/N” is marked on a bill it signifies “not to be 
noted.” 


In the case of a foreign bill, however, which has been 
dishonoured by non-acceptance or non-payment, it 
must, in order to charge the drawer and indorsers, be 
duly protested for non-acceptance or non-payment 
(Section 51 (2)), unless instructions are received from 
the remitter of the bill that it is not to be noted or pro- 
tested, Notingisapreparatoiy step to the protest. (See 
Protest.) Bil& to be noted are, in some country banks, 
sent to the notary before the close of business, but in 
London it is the practice of bankers to send them after 
the close of business, thus giving the acceptor up till 
that hour the opportunity to meet them. A bill may be 
noted on the day of its dishonour, and must be noted 
not later than the next succeeding business day (see 
Bills of Exchange (I^ of Noting) Act, 1917); the 
protest may be subsequently extended as of the date of 
the noting. (Section 51 (4).) Delay in noting is excused 
when the delay is caused by circumstances beyond the 
control of the holder and not imputable to his default, 
misconduct, or negligence. (Section 51 (9).) 

A holder of a dishonoured bill is entitled to recover 
the expenses of noting from any party liable on the bill. 
(See S^tion 57, under Dishonour of Bill ofExchange.) 

If the services of a notary cannot be obtained at the 
place where a bill is dishonoured, the Bills of Exchange 
Act, 1882, provides that any householder or substantia! 
resident of the place may, in the presence of two wit- 
nesses, give a certificate attesting the dishonour of the 
bill, which shall operate as if it were a formal protest of 
the bill. (See Bill of Exchange, Householder’s 
Protest, Protest.) 

NOTOUR. In Scotland, a “notour bankrupt” is an 
expression meaning a bankrupt who is pubUcly ack- 
nowledged to be insolvent. 

NOVATION. Novation is the substitution of a new 
obligation for an old one, or of a new debtor for an old 
one. “There being a contract in existence, some new 
contract is substituted for it, either between the same 
parties (for that might be) or between different parties, 
the consideration mutually being the discharge of the 
old contract.” (Lord Selbome in Scatfe v. Jardine 
(1882),7App.Cas.345.) 

Where one bank amalgamates with another, the 
debtors of the old bank, as well as those who have 
given security in any form, are required to sign a form 
of assent agreeing to the transfer of their oblig?itions 
from the one bank to the other. Until the form of 
assent is signed, the debt, or security, should not be 
transferred from the one bank to the other. 

Where a creditor of the old bank has received notice 
of the amalgamation, Mr. Justice Buckley says (in his 
work on Company Law)', “Although he do not by an 
express agreement assent to the novation, yet if he acts 
upon it, and takes the benefits which he could only be 
entitled to upon the assumption that he has assented 
to it, there will be evidence on which the Court may 
find, and, unless there is something to contradict it, 
ought to find, that he has agreed to take the liability 
of the new company in substitution for that of the old 
one.” 
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In Bradford Old Bank v, Sutcliffe^ [1918] 2 K.B. 
833, where it was argued that a surety was discharged 
by a novation of the debt, by which the liability of the 
customer to the plaintiffs was discharged and another 
bank (with whom the plaintiffs had amalgamated) 
became the creditor. Pickford, L.J., in the Court of 
Appeal, in the course of his judgment, said there can be 
no doubt that a novation by which the original debtor 
is released from his debt discharges the surety, but a 
transfer of an existing and ascertained debt to another 
creditor stands on a different footing. In order to dis- 
charge the surety, it must effect a material alteration 
in his position. Here the debt was ascertained as long 
ago as 1899, and the alleged novation did not take place 
until 1907, the original debtor still remaining liable for 
the debt It has been clearly decided that an assignment 
of the debt does not discharge the surety. For all 
purposes, so far as the interests of the surety are 
concerned, a novation by which the original creditor 
releases the debtor has no greater effect than an assign- 
ment of the debt with notice to the surety. Jh eitiher 
case, the transferee of the debt, whether by novation 
or assignment, is the person with whom the surety has 
to deal; and as the liability is already ascertained, it is a 
matter of no consequence as to whom he has to pay it. 

NURSING AN ACCOUNT. An operation which, 
on the one hand, may result in a banker extricating 
himself from naaking a bad debt, but which, on the 
other hand, may result merely in tharowing good money 
after bad. It is a common sa^g that the first loss is the 
least, but as no banker relishes the idea of a bad debt it 
requires a considerable amount of courage to face a 
debt which, to all appearances, is lost money. The 
temptation is veiy strong “to nurse” the account; that 
is, to endeavour by gentle treatment in various ways to 
bring it back again to healthy life, in the hope that the 
money, or, at any rate, some portion of it, may ulti- 
mately be recovered. A banker may tiy to get a reduc- 
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tion of the debt, by periodical instalments, or to get the 
customer to dispose of some of the securities, which 
might not be so advantageously got rid of in the event 
of the customer’s failure. He may also endeavour to 
bring about a change in the nature of the bills which are 
offered for discount by gradually getting rid of those 
of an unsatisfactory nature. A banker may also look to 
his securities and see what improvement can be effected 
in them. So long as a banker does any of these things 
in his efforts to bring the accoimt into a better condition 
he is not, in an ordinary way, putting himself into any 
worse position then he was in when he first discovered 
the unsatisfactory state into which the account had 
drifted, but when he is tempted to lend more money 
imder the promise of some large reduction in the near 
future, he embarks upon a rather perilous voyage. The 
additional loan may, in many cases, be made against a 
deposit of further security, but, unless the security is of 
such a nature as to be easily realised, the end of the 
matter may be worse than at die beginning. The history 
of many banks which have had to close their doors 
reveals the same story of some large overdrafts which 
the banker had been nursing in the fond hope that he 
might eventually bring matters right. 

Whenever the question of nursing an account arises, 
it is hi^ly necessary that a banker give it most careful 
consideration especially if further accommodation is 
required under the promise of a large reduction or the 
bait of additional doubtful security. 

In the words of the late J. W. Gilbart {History, 
Principles and Practice of Banking), “we do not mean to 
imply that in every case it is inexpedient to ‘nurse an 
account.’ This is frequently done with the best results; 
but the determination to attempt it must be governed 
by circumstances, and in view of the fact, as experience 
has proved, that it is always a dangerous movement, and 
that the chances are always veiy much against the success 
of the result.” 
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OFFER FOR SALE. An invitation to the public to 
buy the shares of a new issue from the Issuing House 
to whom the issue has been sold outright by the com- 
pany concerned. The document whereby the invitation 
is made is deemed to be a prospectus issued by the 
company, subject to all the requirements of the Com- 
panies Act, 1948, for the issue of a prospectus. (Section 
45.) 

OFFICE COPY. A copy of an instrument such as a 
will or power of attorney or order of the Court of 
Protection, certified and stamped by the Government 
Office concerned. 

OFFICIAL LIST. (See Stock Exchange Daily 
O mciAL List.) 

OFFICIAL QUOTATION. (See Quotation on 
London Stock Exchange.) 

OFFICIAL RECEIVER. An official receiver is a 
person appointed by the Board of Trade to administer 
the estates of bankrupts. He acts under the directions 
of the Board of Trade and is also an officer of the Court 
to which he is attached. There may be more than one 
official receiver attached to a Court. (Section 70 of the 
Bankruptcy Act, 1914.) 

The duties of an official receiver are set forth in the 
following Sections of the Bankruptcy Act, 1914 — 

Status of Official Receiver 

“72. (1) The duties of the official receiver shall have 
relation both to the conduct of the debtor and 
to the administration of his estate. 

“(2) An official receiver may, for the purpose of 
affidavits verifying proofs, petitions, or other 
proceedings under tihis Act, administer oaths. 

“(3) All provisions in this or any other Act referring 
to the trustee in a bankruptcy shall, unless the 
context otherwise requires, or the Act other- 
wise provides, include the official receiver 
when acting as trustee. 

“(4) The trustee shall supply the official receiver with 
such information, and give him such access to 
and facilities for inspecting the bankrupt’s 
books and documents, and generally^ shall 
give him such aid, as may be requisite for 
enabling the official receiver to perform his 
duties under this Act. 

Duties of Official Receiver as regards the Dehtofs 
Conduct 

“73. As regards the debtor, it shall be the duty of the 
official receiver— 

“(u) To investigate the conduct of the debtor and to 
report to the Court, stating whether there is 
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reason to believe that the debtor has com- 
mitted any act which constitutes a misdemean- 
our under this Act, or any enactment repealed 
by this Act, or which would justify the Court in 
refusing, suspending, or qualifying an order for 
his discharge; 

\b) To make such other reports concerning the 
conduct of the debtor as the Board of Trade 
may direct; 

'(c) To take such part as may be directed by the 
Board of Trade in the public examination of 
the debtor; 

id) To take such part and give such assistance in 
relation to the prosecution of any fraudulent 
debtor as the Board of Trade may direct. 

Duties of Official Receiver as to Debtor's Estate 
74. (1) As regards the estate of a debtor it shall be 
the duty of the official receiver— 

“(u) Pending the appointment of a trustee, 
to act as interim receiver of the debtor’s 
estate, and where a special manager is 
not appointed, as manager thereof: 

“(d) To authorise the special manager to 
raise money or make advances for the 
purposes of the estate in any case where, 
in the interests of the creditors, it 
appears necessary so to do: 

“(c) To summon and preside at the first 
meeting of creditors: 

*\d) To issue forms of pro^ for use at the 
meetings of creditors: 

“(c) To report to the creditors as to any 
proposal which the debtor may have 
made with respect to the mode of liquida- 
ting his affairs: 

“(/) To advertise the receiving order, the 
date of the creditors’ first meeting and of 
the debtor’s public examination, and 
such other matters as it may be nec^saiy 
to advertise: 

“(g-) To act as trustee during any vacancy in 
the office of trustee.’’ 

The powers and duties of the official receiver with 
regard to the winding up of companies are defined in 
Sections 233-6, Companies Act, 1948, which are as 
follows— 

“233. (1) For the purposes of this Act so far as it 
relates to the winding up of companies by the 
court in England, the term ‘official receiver’ 
means the official receiver, if any, attached to 
the court for bankruptcy purposes, or, if there 
is more than one such official receiver, then 
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such one of them as the Board of Trade may 
appoint, or, if there is no such official receiver, 
then an officer appointed for the purpose by 
the Board. 

‘(2) Any such officer shall, for the purposes of Ms 
duties under this Act, be styled ‘the official 
receiver.’ 

‘234. If, in the case of the winding up of any com- 
pany by the Court in England, it appears to 
the Court desirable, with a view to securing the 
more convenient and economical conduct of 
the winding up, that some officer other than 
the person who would by virtue of the last 
foregoing Section be the official receiver for 
the purposes of that winding up, the Court 
may appoint that other officer to act as 
official receiver in that winding up, and the 
person so appointed shall be deemed to be the 
official receiver in that winding up for all the 
purposes of this Act. 

‘235. (1) Where the Court in England has made a 
winding up order or appointed a provisional 
liquidator, there shall, unless the Court thinks 
fit to order otherwise and so orders, be made 
out and submitted to the official receiver a 
statement as to the affairs of the company in 
the prescribed form, verified by affidavit, and 
showing the particulars of its assets, debts and 
liabilities, the names, residences and occupa- 
tions of its creditors, the securities held by 
them respectively, the dates when the securities 
were respectively given, and such further or 
other information as may be prescribed or as 
the official receiver may require. 

‘(2) The statement shall be submitted and verified by 
one or more of the persons who are at the 
relevant date the directors and by the person 
who is at that date the secretary of the com- 
pany, or by such of the persons hereinafter in 
tMs subsection mentioned as the official 
receiver, subject to the direction of the Court, 
may require to submit and verify the state- 
ment, that is to say, persons — 

“(a) who are or have been officers of the 
company; 

“(6) who have taken part in the formation 
of the company at any time within one 
year before the relevant date; 

“(c) who are in the employment of the 
company, or have been in the employ- 
ment of the company within the said 
year, are and in the opinion of the official 
receiver capable of ^ving the informa- 
tion required; 

“(</) Who are or have been within the said 
year officers of or in the employment of 
a compai^ which is, or within the said 
year was, an officer of the company to 
wMch the statement relates. 

‘(3) The stat^entsMdl be submitted within fourteen 
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days from the relevant date or within such 
extended time as the official receiver or the 
Court may for special reasons appoint. 

“(4) Any person making or concurring in making the 
statement and affidavit required by this 
section shall be allowed, and shall be paid by 
the official receiver or provisional liquidator, 
as the case may be, out of the assets of the 
company such costs and expenses incurred in 
and about the preparation and making of the 
statement and affidavit as the official receiver 
may consider reasonable, subject to an appeal 
to the Court. 

“(5) If any person, without reasonable excuse, makes 
default in complying with the requirements of 
this Section, he shall be liable to a fine not 
exceeding ten pounds for every day during 
wMch the default continues. 

“(6) Any person stating himself in writing to be a 
creditor or contributory of the company shall 
be entitled by himself or by his agent at all 
reasonable times, on payment of the prescribed 
fee, to inspect the statement submitted in 
pursuance of tMs Section, and to a copy 
thereof or extract therefrom. 

“(7) Any person untruthfully so stating himself to be 
a creditor or contributory shall be guilty of a 
contempt of Court and shall, on the applica- 
tion of the liquidator or of the official receiver, 
be punishable accordingly. 

“(8) In this Section the expression ‘the relevant date* 
means, in a case where a provisional liquidator 
is appointed, the date of his ajppointment, and, 
in a case where no such appointment is made, 
the date of the winding-up order. 

“236. (I) In a case where a winding-up order is 
made, the official receiver shall, as soon as 
practicable after receipt of the statement to be 
submitted under the last foregoing Section, or, 
in a case where the court orders that no state- 
ment shall be submitted, as soon as practicable 
after the date of the order, submit a prelimin- 
ary report to the Court — 

“(a) as to the amount of capital issued, 
subscribed and paid up, and the esti- 
mated amount of assets and liabilities; 
and 

*Xb) if the company has failed, as to the 
causes of the failure; and 
“(c) whether in his opinion further inquiry 
desirable as to any matter relating to the 
promotion, formation or failure of the 
company or the conduct of the business 
thereof. 

“(2) The official receiver may also, if he thinks fit, 
make a further report, or further reports, 
stating the manner in which the company 
was formed and whether in his opinion any 
fraud has been committed by any person in 
its promotion or formation or by any officer 
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of the company in relation to the company account and adjust matters by a regular drawing on the 
since the formation thereof, and in any other company’s account. 

matters which in his opinion it is desirable to It is not generally appreciated that in the event of 
bring to the notice of the Court. winding-up a liquidator could follow the proceeds of 

*‘(3) If the official receiver states in any such further cheques payable to the company which had been 

report as aforesaid that in his opinion a wrongly applied to a director’s account. (See A» L, 
fraud has been committed as aforesaid, the Underwood Ltd. v. Bank of Liverpool Martins; A. L. 
Court shall have the further powers provided Underwood Ltd. v, Barclays Bank, [1924] 1 K.B. 115.) 
in section two hundred and seventy of this ONE SHOT POSTING. Under the normal system 

of machine accountancy debit and credit vouchers are 
(See Bankruptcy, Companies.) posted to ledger and statement sheets by two separate 

OFFICIAL SEAL FOR USE ABROAD. A company operators. Duplicate record sheets are produced by 
may, if authorised by its articles, have for use in any both operators, and these sheets are called back and 
place out of the United Kingdom an oflBcial seal, which agreed by total, so that in effect there is a double check 
shall be a facsimile of the common seal, with the addi- to ensure that postings have been made to the correct 

tion on its face of the name of the place where it is to be account. The “One Shot” Posting System was evolved 

used. (See Section 35 of the Companies Act, 1948, to economise both in staff and in machines by dispens- 

under Seal.) ing with a separate statement posting. Under this sys- 

OHNE KOSTEN. (German, without expense.) tem there is only a ledger, and statements are produced 

These words added to an indorsement on a bill mean for customers either by photographing the ledger or by 

that notarial expenses are not to be incurred. a duplicate which is posted in parallel with the ledger 

OLD LADY OF THREADNEEDLE STREET. The and at the same time. Agreement of debit and credit 

term has been applied to the Bank of England and the totals for a day’s work is effected as before from the 

Directors of the Bank. In Brewer’s Dictionary of duplicate record sheet. The risk of a posting to a 

Phrase and Fable it is stated that the Directors “were wrong account is met under this system by the use of 

so called by William Cobbett because, like Mrs. Parting- personalised vouchers, i.e. the account number is 

ton, they tried with their broom to sweep back the placed on the voucher, whether debit or credit, either 

Atlantic waves of national progress.” mechanically before issue to the customer, or manually 

OLD STYLE. A phrase referring to the Julian as at the branch on presentation of the item. The machine 

opposed to the later Gregorian calendar. In the first carries the account number and is made to check 

Christian calendar — ^the Julian— all the centeimial against it for correctness the number on any voucher 

years were leap years and consequently there gradually before proceeding to post it. 
arose a difference between the tropical and calendar ONEROUS COVENANTS. (See under Leasehold.) 
years. In 1582, Pope Gregory rectified this discrepancy OPEN CHEQUE. An uncrossed cheque. It can be 
by instituting the Gregorian calendar. This was adopted presented for payment at the counter of the drawee 

at once by most Continental states, but Great Britain banker, who is protected under certain conditions in 

did not adjust her calendar until 1752. the payment thereof against forged indorsements by 

Russia kept to the old style until 1917, and this SectionSOoftheBillsofExchange Act, 1882. An open 

meant quoting a dual date on bills, thus March 3/16. ch^ue payable to a limited company can safely be 

There was a lag of thirteen days in the old style (0/S) paid without inquiry as to the presenter’s authori^ in 

as from 1900 which meant adding thirteen days to arrive the absence of suspicious circumstances, and provided 

at the date under the new style (N/S). Soviet Russia the indorsement, in the case ofan order cheque, purports 

adopted the new style in 1917 and Greece in 1923. to be correct. 

OMNIUM. (Latin, of all.) A Stock Exchange term As to suspicious circumstances suggestions were made 

denoting the aggregate value of the separate stocks or in Vagliano v. Bank of England, [1891] A.C. 107, and in 

funds which may form the security for a loan. Auchteroni v. Midland Bank, [1928] 2 K.B. 294, to the 

“ONE MAN” COMPANY. The term is misleading effect that presentment by a party unlikely to be trusted 
in that it suggests that a company can be owned by a with an instrument convertible into cash, might put a 
sole person, whereas there must be a minimum of seven bank on inquiry. In the latter case concerning the pay- 

persons for a public company and two for a private ment of a domiciled bill over the counter to a firm’s 

company. The term is colloquially used to describe a cashier, it was implied that presentoent by an office 

private company in which one man is the predominant boy or a tramp might amount to notice of defect of title 

part, the other requisite member being a mere nominee, under Bills of Exchange Act, 1882, Section 59. 

Care must be used in dealing with such a company that A banker collecting an open cheque is since 1957 
the identity of the company is not merged into that of protected from liability for conversion by the Cheques 

the virtual proprietor; thus cheques payable to the Act, Section 4, which covers both open and crossed 

company must not be accepted for the credit of the instruments. 

private account of the director with a convincing and OPEN CONTRACT. Where^ a vendor signs a 
reasonable explanation. In practice a customer would simple agreement to sell a particular proper^^ at a 

be requested to pay such a cheque into the company’s certain price, and the purchaser agrees in wntmg to 
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purchase, it is a binding contract, and either party may 
compel the other to complete. A contract in this simple 
form is termed an “open contract,” because it leaves 
open and unsettled the various points which should be 
settled in a properly drawn formal contract. It is very 
rare in practice. In a formal contract the particular 
deed is specified with which the title is to commence, 
but under an “open contract” there is no such provision, 
and as a purchaser is entitled, unless there is an agree- 
ment to the contrary, to require the vendor to show 
good title to the property for thirty years (before 1926, 
forty years), the vendor may find it difficult and expen- 
sive to deduce a thirty years’ title. This is only one of 
the points which may cause trouble through not having 
a properly drawn contract. (See Contract, Root of 
Title.) 

OPEN MARKET POLICY, The purchase or sale of 
securities in the Stock Exchange or Money Market by 
the Central Bank to expand or contract the volume of 
credit. For example, when formerly the Bank of 
England found it necessary to raise the Bank Rate, 
this measure would not be effective unless market rates 
of interest were raised in sympathy; and if the supply of 
money seeking investment was abxmdant, market rates 
might lag behind. In those circumstances the Bank 
would sell Government securities (including Treasury 
Bills) in the open market, thereby reducing the supply 
of funds in the Money Market and forcing up market 
rates. The reverse process, involving the purchase of 
securities, would be associated with a reduction in 
the Bank Rate. Of recent years this technique has been 
completely overshadowed by the use of Treasury Bills 
and Treasury Deposit Receipts, the issues of which have 
been adjusted in amount to absorb or release sufficient 
funds to produce the desired conditions in the Money 
Market. 

OPEN POLICY. (See under Marine Insurance 
Poucv.) 

OPENING A CROSSING. Where a cheque is 
crossed and the drawer cancels the crossing by writing 
upon the cheque “Pay Cash” and adding his signature; 
the operation is called “opening the crossing.” 

The effect of “opening” a crossed cheque is that the 
banker ^ thereby requested to pay cash over the 
counter instead of paying the cheque in accordance 
with the crossing, to another banker if it was crossed 
generally or to the banker specified in the crossing if 
it was crossed specially. The Bills of Exchange Act 
does not make any provision for tihe cancellation of a 
crossing, and the use of the words “pay cash” has 
arisen from custom. 

Where the words “pay cash” have been actually 
written by the drawer upon a crossed cheque payable 
to order and have been signed by him, and the banker 
pays the cheque to the payee, the banker does not, 
apparently, incur any liability. If, however, the signa- 
ture to an “opening” is for^, the cheque remains a 
crossed cheque and the banker will incur liability if he 
ca^ such a cheque over the counter to a person not 
^titl^ to the mon^. 
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When a drawer has issued a crossed cheque he cannot 
subsequently cancel the crossing to the injury of any- 
one who took it as a crossed cheque. ^ 


the fraudulent “opening” of crossed cheques, the 
Committee of London Clearing Bankers in November 
1912, passed the following resolution-— ’ 

“That no opening of cheques be recognised unless 
the full signature of the drawer be appended to 
the alteration, and then only when presented 
for payment by the drawer or by his known 
agent.” 

Adherence to this rule by bankers should provide pro- 
tection against the risks from frauds of this nature^ 
OPENING AN ACCOUNT. (See Current Ac- 
count.) 

OPERATIVE CLAUSE. (See Conveyance.) 
OPINION BOOK. A book for recording opinions 
given to other banks regarding a customer’s status, 
etc., and answers received to inquiries concerning 
customers of other banks. 

The adoption of loose-leaf systems has meant the 
displacement of this book by opinion cards, filed in 
alphabetical order. 

OPTIONS. A method of speculation on the Stock 
Exchange. The speculator pays a certain sum for the 
right (or option) to buy (or “call,” as it is termed) a 
certam amount of stock at a fixed price within a speci- 
fied time; or the sum may be paid for the right to sell 
(or “put” as it is termed) instead of to buy. A right 
either to buy or sell (called a “put and call”) is termed a 
“double option.” 

ORDER (CHEQUE OR BILL). The BiUs of 
Exchange Act, 1882, Section 8, provides as follows— 
“(4) A bill is payable to order which is expressed to 
be so payable, or which is expressed to be 
payable to a particular person, and does not 
contain words prohibiting transfer or indicat- 
ing an intention that it should not be trans- 
ferable. 

“(5) Where a bill, either originally or by indorse- 
ment, is expressed to be payable to the order of 
a specified person, and not to him or his order, 
it is nevertheless payable to him or his order 
at his option.” 

The word bill in these subsections includes a cheque. 
A cheque payable to order should be indorsed by the 
person to whom it is payable. (Section 31 (3).) With 
pgaxd to the question as to a payee’s right to refuse to 
indorse a cheque when presented by himself for pay- 
ment, see Payee. 

The drawer may strike out the word “order” and 
insert the word “bearer,” thus making the cheque 
payable to “bearer,” which alteration must be initialed 
by him. If there are more drawers than one, each 
drawer must initial the alteration. 

A bearer cheque may be converted into an order 
cheque by the word “bearer” being crossed out; and 
fhK may be done by the payee as well as by the drawer. 

It is not essential to write the word “order.” 
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Where the ijayee of an order cheijue indorses it 
merely with his signature, it is an indorsement in 
blank, and the cheque may be transferred as a cheque 
payable to bearer. Any subsequent holder, however, 
may again make the cheque payable to order by indors- 
ing it, e.g. “Pay John Brown or order, T. Jones,” or by 
writing above the last indorser’s signature a direction to 
pay the bill or cheque to or to the order of himself or 
some other person, (Section 34 (4).) 

A cheque drawn “Pay order” is equivalent 

to “Pay to my order” and requires the drawer’s indorse- 
ment unless it is to be paid in for the credit of his 
account. The indorsement required where the cheque is 
to be cashed over the counter is not required by law but 
is a result of a decision of the Committee of London 
Clearing bankers. (See under Cheque.) 

As between banker and customer, a cheque drawn 
“Pay or order” is an incomplete document 

and should not be paid as no payee is specified. 

An instrument payable to an impersonal payee such 
as “Cash,” “Wages,” “House,” is not payable to a 
specified person or to bearer and is not a cheque as it 
does not satisfy Section 7, Bills of Exchange Act, 1882. 
It is an order to pay money to bearer and whether a 
banker gets a good discharge in paying may depend on 
whether the money represented by the instrument 
reaches the right person. {North and South Insurance 
Corporation Ltd. v. National Provincial Bank Ltd., The 
Times, 7th November 1935, and Orbit Mining Company 
Limited v. Westminster Bank Limited, [1962] 3 W.L.R. 
1256.) (See Bill OF Exchange, Cheque, Indorsement.) 

ORDERS. For the stamp duty on orders for payment 
of money, see Banker’s Order, Bill of Exchange, 
Cash Order. 

“ORDERS NOT TO PAY.” (See Payment 
Stopped.) 

ORDINARY SHARES. The shares into which the 
capital of a company is divided, as distinguished from 
preference, which rank in front of the ordinary, and 
deferred, which rank after. They may be for dhferent 
amounts, for example. Is., 5s,, 10s., £1, £5, £10, £100 
each, and may be either fully paid up or only partly 
paid. In some companies the ordinaiy shares consist of 
two kinds, preferred ordinaiy and deferred ordinary. 

If a company limited by shares is authorised by its 
articles, it may convert its paid-up shares into stock. 
The company cannot issue original stock. It must first 
issue shares and then, when fully paid, convert them 
into stock. 

OUT CLEARING. When a bank makes an exchange 
of cheques with another bank the cheques which are 
given out constitute the “Out” clearing, and the cheques 
which are received form the “In” clearing. (See 
Clearing House.) 

OUT OF DATE. (See Stale Cheque.) 

OUTSIDE BROKER. A broker who is not a 
member of the Stock Exchange. 

OVER-CAPITALISED. When the capital of a 
company is too large for the earning capacity, the 
company is said to be over-capitalised. 


OVERDRAFT. (See Advances.) 

OVERDRAFT SHEETS. Loose-leaf sheets on which 
are entered daily for the information of the manager the 
overdrawn balances of customers. Such sheets are an 
important factor in the control of advances and provide 
the information required for various returns. 

OVERDUE BILL. A bill of exchange is overdue 
which has not been paid at maturity. A bill payable on 
demand is deemed to be overdue within the meaning, 
and for the purposes of Section 36 of the Bills of 
Exchange Act, 1882, when it appears on the face of it to 
have been in circulation for an unreasonable length of 
time. (See Negotiation of Bill of Exchange, 
Presentment for Payment.) Where an overdue bill is 
negotiated, it can only be negotiated subject to any 
defect of title affecting it at its maturity, and thence- 
forward no person who takes it can acquire or give a 
better title than that which the person from whom he 
took it had, i.e. it is not negotiable. (Section 36 (2).) 

Except where an indorsement is dated subsequent to 
the date of maturity of a bill, every negotiation is prima 
facie deemed to have been effected before the bill was 
overdue. (Section 36 (4).) 

If an overdue bill is presented to the bank where it is 
domiciled, it is advisable, in such a case, to obtain a 
cheque from the acceptor or a written authority to pay 
it. (See Bill OF Exchange.) 

Where a discounted bill is dishonoured, the banker 
who receives it back unpaid will debit it to his customer’s 
account and send him notice of dishonour, together with 
the bill. If, however, the state of the customer’s account 
does not permit of the debit, the bill is debited to 
Overdue Bills or Past Due Bills Account. (See Bnx of 
Exchange, Dishonour of Bill of Exchange.) 

OVERDUE BILLS BOOK. Bills which have been 
dishonoured and which are not debited to the dis- 
counter’s account are passed into overdue bills account, 
and full particulars of them are entered in the overdue 
bills book, along with a note of charges incurred, inter- 
est, payments on account, and other information. 

OVERDUE CHEQUE. A cheque, being a bill of 
exchange payable on demand, is overdue for the purpose 
of negotiation when it has been in circulation an un- 
reasonable time. (Section 36(3), Bills of Exchange 
Act, 1882.) By subsection (2) an overdue cheque 
can only be negotiated subject to any defect of title and 
is thus not a negotiable instrument. Any person taking 
such a cheque is, therefore, in the same position as if 
the cheque had b^n crossed “not negotiable.” What is 
an unreasonable length of time is a question of fact. In 
a Cardiff County Court case reported in Legal Decisions 
Affecting Bankers, voL HI, p. 226, it was held that a 
cheque dated twelve days previously was overdue when 
negotiated by a thief. In an earlier case London &. 
County Banking Company v. Groome (1881), 8 Q.B.D. 
288, it was held that a period of eight days between the 
date of a cheque and its negotiation to a bank was a 
circumstance to be taken into account when considering 
if the transaction should have aroused suspicion. Sir 
John Paget considers that in the absence of special 
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circumstances, ten days or so would probably be held 
to be the limit of time before a cheque becomes overdue. 
It must be remembered, however, that it is a question of 
fact in each case, e.g. a cheque coming from abroad 
might conceivably not be overdue for considerably 
longer than ten days after issue. 

The foregoing has nothing to do with the practice of 
paying bankers in returning, as stale or out of date, 
cheques drawn six months or twelve months previously. 
(See Stale Cheque.) 

Nor does the foregoing mean that the drawer of a 
cheque is free from liability to a bona fide holder if the 
cheque is not presented within a reasonable time; his 
liability is governed by the Limitation Act, 1939, 
whereby he is liable on the instrument for six years 
from its issue, except where the cheque is not presented 
within a reasonable time and the drawee bank fails 
before presentation. In such a case, if the drawer has 
lost money by such failure to present he is discharged 
to the extent of such loss. (Section 74 (1), Bills of 
Exchange Act, 1882.) (See Presentment for Payment, 
Limitation Act, 1939.) 

OVERRIDING INTERESTS. Interests in land 
which are not disclosed in the documents of title; an 
intending purchaser will not find them in an abstract 
of title and they are generally dealt with in the requisi- 
tions on title Overriding interests comprise 

easements such as rights of way, light, drainage, etc. 
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These may be ascertained by inspection of the land itself 
or by searching the Land Charges Registry, where they 
would be registered as a Class D(m) charge. Then there 
are short leases which can be ascertained by inquiry of 
the occupier. There are also certain statutory interests 
arising under Acts of Parliament— land tax, redemption 
annuities, and restrictions arising from the various 
Building Acts and Public Health Acts. Local land 
charges {q,v.) are also overriding interests. These 
statutory interests can be ascertained from inquiry of 
the respective authorities who administer the Acts 
under which they are created. Overriding interests do 
not appear on the Register in the case of registered 
titles, and the position is the same as in the case of 
unregistered land. 

OVERSEAS COMPANY. (See Company Outside 
Great Britain.) 

OVERSEERS. By the Rating and Valuation Act, 
1925, overseers of the poor shall cease to be appointed 
after 1st April, 1927, and all their powers and duties in 
relation to the making, levying, and collection of rates, 
shall be exercised from that date by the councils of 
county boroughs and the councils of urban and rural 
districts, who are called the “rating authorities.” (See 
Precept.) 

Overseers came into being under the Poor Law Act 
passed in the last year of Elizabeth’s reign. Their 
existence lasted 326 years. 
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PAID CHEQUES. (See Cancelled Cheques and 
Bills.) 

PAID-UP CAPITAL. That part of the subscribed or 
issued capital of a company which has been paid, the 
other part being termed the “uncalled” capital. The 
capital is fully paid if there are no further calls to be 
made; that is, no “uncalled” capital, and no calls in 
arrears. (See Capital.) 

PAID-UP POLICY. A life policy is said to be paid- 
up when there are no further premiums payable. (See 
Life Policy.) 

PAID-UP SHARES. Shares are “paid-up” when 
there is nothing further to be paid thereon. If calls are 
still to be made, the shares are only “partly paid.” 

PANICS. In 1825 occurred what is known as “The 
Panic,” stated to be due to speculation in foreign mines; 
in 1 836 a panic took place which has been ascribed to the 
excessive issue of notes by country banks; in 1839 
another panic arrived, for which the country note 
circulation was again considered to be responsible; 
in 1847 a crisis occurred, the result mainly of excessive 
railway speculations. The Bank Charter Act of 1844 
was suspended and the Bank was authorised by the 
Government to issue notes at discretion; the next crisis 
was in 1857, and again the Bank Act was suspended; 
in 1866, when another crisis arrived, the Bank Act was 
once more suspended. During this panic the firm of 
Overend, Gurney & Co, failed with liabilities of over 
£10,000,000. On each occasion when the Bank Act was 
suspended the panic was at once allayed. A monetary 
crisis occurred in 1875. In 1878 the City of Glasgow 
Bank stopped payment, when losses of over £6,000,000 
were found to have been made. Baring’s Bank sus- 
pended in 1890. The failure of the City of Glasgow 
Bank led to the adoption of limited liability by English 
joint stock banks. 

In times of panic the Bank of England recognises that 
the best way to restore confidence is to lend with 
freedom. Walter Bagehot, in his Lombard Street ^ says: 

“It is ready lending which cures panics, and non-lending 
or niggardly lending which aggravates them.” 

On the outbreak of war with Germany in 1914, a 
limited moratorium was declared, and the Government 
issued an emergency currency of £1 and 10s. notes. (See 
Moratorium.) 

PAPER CUIWRENCY. The paper instruments such 
as bank notes, cheques, bills, and other forms which 
take the place of money and act as a currency or circulat- 
ing medium. 

PAR INTERVENTION. The French form of our 
term “supra protest” (^.t?,). 

PAR OF EXCHANGE. This expression denotes a 
state of the foreign exchange between one country and 
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another when the demand for and supply of bills exactly 
balance. It is a theoretical phrase only, because no one 
knows, as between any two nations, when the claims 
they each have upon the other are equal. 

Distinguish from Mint Par of Exchange (^.o.). 

PARCENERS, An abbreviation of co-parceners 


PARI PASSU. (Latin, equal steps.) Where one 
matter is progressing pari passu with another, it means 
that they are both progressing with equal steps or equal 
energy. 

Similarly where new shares or debentures are issued 
ranking pari passu with existing shares or debentures, it 
means that the rights attaching to the new are exactly 
the same as those attaching to the old. 

PARISH COUNCIL. When a bank is appointed as 
banker to a Parish Council, a resolution should be 
obtained and the accounts opened in the name of the 
Council. Section 193 (8) of the Local Government Act, 
1933, provides that every cheque or order for the pay- 
ment of money by a Parish Council must be signed by 
two members of the Council. 

Section 193 (4) provides that no loan may be 
raised by a Parish Council without the consent of 
the Parish Meeting and the approval of the County 
Council. 

Under Section 195 (d) a County Council may lend 
money to a Parish Council without Government sanc- 
tion. 

For the purpose of obtaining funds to meet ejqpenses 
a Parish Council issues precepts to the Rural District 
Council in which the Parish is situate. (See Local 
Authorities, County Councils.) 


PAROCHIAL CHURCH COUNCIL. By the 
Church of England Assembly (Powers) Act, 1919, 
powers in regard to legislation touching matters con- 
cerning the Church of England were (subject to the 
control of Parliament) conferred on the National 
Assembly of the Church of England constituted in 
accordance with the constitution as presented, 10th 
May, 1919. 

By the Parochial Church Councils (Powers) M^sure, 
1921 (which Measure has effect as an Act of Parliament 
in accordance with the provisions of the above-named 
Act) it is provided that there shall be transferred to the 
Parochial Church Council of every parish “all powers 
duties and liabilities of the churchwardens of such 
parish relating to the financial affairs of the Church, 
including the collection and administration of all 
moneys which may be raised for Church purposes and 
the keeping of accounts in relation to such affairs and 
moneys.” In the Schedule (Rule 14) to this Measure, 
“the Council may appoint one or more of their number 
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to act as treasurer solely or jointly without remunera- 
tion, and failing such appointment the churchwardens, 
if members of the Council, shall act jointly as treasurers.” 

By Section 3 of the Measure “every CouncU shall be a 
body corporate by the name of the Parochial Church 
Council of the parish for which they are appointed and 
shall have perpetual succession.” 

A Church account should therefore stand in the name 
of the Parochial Church Council of Parish 

and the bank should be furnished with a copy of the 
resolution of the Council authorising the bank to open 
the account and giving instructions as to how cheques 
are to be signed. The resolution must (in accordance 
with Section 3) be signed by the chairman presiding at 
that meeting and by two other members of me Council. 

A Parochial Church Council can acquire and adminis- 
ter property which must be vested in the Diocesan 
Authority. 

A Parochial Church Council may borrow. The 
power of a Parochial Church Council to borrow money 
is inferentially recognised and therefore implicitly 
conferred by the Parochial Church Councils (Powers) 
Measure, 1921. But the power of the Council to bind 
its property is limited, and if a mortage is necessary, 
it must be granted by the Diocesan Authority, and the 
consent of the Charity Commissioners secured. (Op- 
inion No. 52 of the Legal Board of the Church Assem- 
bly.) 

PARQUET. (French, an enclosure.) The official 
brokers, agents de change, on the Paris Exchange, form 
the Parquet; the unofficial dealers form the Coulisse. 

PART PAYMENT. Inland Bill, A part payment 
may be made by the acceptor at the maturity of a bill, 
in which case the bill should be indorsed “Received 
in part payment without prejudice to the rights 
of the other parties.” The holder can sue for the 
balance. Notice that full payment has not been made 
should be given to the drawer and indorsers. The 
bill itself is, of course, retained by the holder. The bill 
should be noted for the unpaid balance. 

Foreign Bill. Where a part payment is made, a 
foreign bill must be protested as to the balance. 

Cheque. Cheques aie either paid in full or they 
are not paid at all. A part payment is not made. In 
Scotland, however, when a cheque is presented, if 
payment cannot be made in full, any balance in the 
drawer’s account is attached in favour of the pre- 
senter. The banker transfers such amount to a special 
account. 

Cash Order. Part payment of a cash order is not 
accepted, unless imder instructions to do so from the 
correspondent who sent the document for collection. 

PARTIAL ACCEPTANCE. (See Acceptance 
Qualihed.) 

P^TTAL INDORSEMENT* An indorsement of 
a bill of exchange which purports to transfer a 
part only of the amount payable, or purports to trans- 
fer the bill to two or more indorsees severally, does 
not operate as a negotiation of the bill. (See Indcmrse- 
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PARTICIPATING PREFERENCE SHARES. (See 
Preference Shares.) 

PARTICULAR AVERAGE. A term used in connec- 
tion with shipping. In the case of a general average, a 
loss incurred for the common safety of the ship and 
cargo is borne by all the parties interested in the ship 
and cargo in proportion to their interests; but a 
particular average or loss is borne entirely by the 
owner (or his insurer) of the property which has been 
lost or damaged. His property may have become 
damaged by accident as by the sea, or may have got 
washed overboard, and in such cases (the loss or 
damage not having been incurred intentionally to save 
the ship), the owner alone is responsible. (See General 
Average.) 

PARTIES TO BILL OF EXCHANGE. The parties 
to a bill of exchange are the drawer, the acceptor 
(called the drawee before he accepts it), the payee (who is 
often the same person as the drawer) and the indorsers. 
The parties may be either “immediate” or “remote.” 
They are “immediate parties” when they are immedi- 
ately connected with each other as the drawer and 
acceptor, the drawer and payee, and an indorsee and 
the indorser immediately in front of him. They are 
“remote parties” when they are not closely related to 
each other, as the acceptor and an indorsee. 

With regard to the capacity and authority of parties 
to a bill, the Bills of Exchange Act, 1882, provides— 

“Section 22. (1) Capacity to incur liability as a 
party to a bill is co-extensive with capacity to 
contract. 

“Provided that nothing in this Section shall 
enable a corporation to make itself liable as 
drawer, acceptor, or indorser of a bill unless 
it is competent to it so to do under the law for 
the time being in force relating to corpora- 
tions, 

“(2) Where a bill is drawn or indorsed by an infant, 
minor, or corporation having no capacity or 
power to incur liability on a bill, the drawing 
or indorsement entitles the holder to receive 
payment of the bill, and to enforce it against 
any other party thereto. 

“Section 23. No person is liable as drawer, indorser, 
or acceptor of a bul who has not signed it as such: 
Provided that — 

“(1) Where a person signs a bill in a trade or assumed 
name, he is liable thereon as if he had signed 
it in his own name: 

“(2) The signature of the name of a firm is equivalent 
to the signature by the person so signing of the 
names of all persons liable as partners in that 
firm .” (See Bill OF Exchange.) 

PARTITION. A deed of partition is for the purpose 
of dividing an estate, which is held in common by 
several persons, into an estate in severalty so that each 
person has then an absolute right to a distinct portion. 

After 1925, tenancy in common cannot be created as 
a legal estate. (See Tenancy in Common.) 

By the Stamp Act, 1891, the stamp duty is— 


414 



• raCTlONARV OF BANKING 


PAHl 

Parthion or Division— Instruments effect- £ s. d. 

ing. 

In the case specified in Section 73, see 
that Section under Exchange. 

In any other case .... 10 0 

PARTNER. Where several persons join to carry 
on a business, the combination is called a firm or 
partnership, and the individual members are the 
partners. A partner who takes an active interest in 
the management of the business is called an active 
partner, as a distinction from a dormant or sleeping 
partner who merely supplies funds for the business. A 
nominal partner is one who simply lends his name and 
has no real interest in the partnership. A partner 
(whether active or sleeping is liable for all the debts 
and obligations of the firm. A limited partner, how- 
ever, is not liable beyond the amount contributed at the 
time of entering into the partnership. (See Limited 
Partnership.) A general partner is the same as an 
ordinary partner. Everyone who has held himself out 
to be a partner in a particular firm is Kable as a partner 
to anyone who has, on the faith of any such representa- 
tion, given credit to the firm. (See Death of Partner, 
Partnerships.) 

PARTNERSHIPS. The bulk of the law relating to 
partnership is codified in the Partnership Act of 1890, 
which defines a partnership as “the relation which 
subsists between persons carrying on a business in 
common with a view of profit.” The law prescribes 
the minimum of formality in the setting up of this 
relationship; no registration is necessary, no written 
agreement or deed of partnership is requisite, though 
highly desirable; all that is necessary is some sort of 
agreement— written, verbal, or implied— between the 
parties, A limitation is imposed by the Companies Act, 
1948, on the number of partners, however, ten in the 
case of banking firms and twenty in other cases. Any 
larger association of individuals for business purposes 
requires incorporation under the Companies Act, 1948. 

A partnership, because it has a firm name, is not an 
entity existing apart from its members. In Scotland 
this is so, for section 4 (2) of the Partnership Act, 1890, 
provides that a Scottish firm is a legal person distinct 
from the partners of whom it is composed, but in 
England and Wales there is no such conception of a 
partnership, and the firm name is but a convenient 
abbreviation for the names of all the members of the 
firm. 

There is a distinction between co-ownership and 
partnership, and the rights and liabiHties attaching to 
the latter differ from those belonging to the former. 
Joint tenancy, part ownership, the sharing of gross 
returns, do not necessarily connote partnership: the 
receipt of profits is prima facie but not conclusive 
evidence of the relationship. It is a question of inten- 
tion, There are three broad distinctions between co- 
ownership and partnership. Firstly, co-ownership is 
not necessarily the result of agreement, while partner- 
ship is; secondly, co-ownership does not necessarily 
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involve working for a profit, whilst partnership does; 
thirdly, a co-owner has the right of free disposition 
oyer his property, whilst one partner cannot replace 
himself by another without the consent of his co- 
partners. 

There are two dominant principles underlying the 
relationship of the partners in a fito: firstly, the 
unlimited liability of each and every member of the 
firm for the firm’s debts, and secondly, the power of 
any partner to bind his co-partners in the ordinary 
course of partnership business, subject to any restric- 
tions in the Articles of Partnership of which outside 
parties may be aware. 

Every partner is liable for the firm’s debts to the full 
extent of his private resources in addition to his part- 
nership capital; every secret partner is fully liable, 
whether the creditor was originally aware of his 
existence or not; any person who in any way holds 
himself out as a partner is fully liable for the firm’s 
debts to the creditor who is thus misled. 

The liability of partners in England and Wales for 
debts and contracts is joint only, whilst in Scotland it is 
joint and several. Thus in England and Wales care must 
be taken to join all partners in an action, preferably by 
suing the finn in the firm name; if this is not done, any 
unsatisfied judgment against those who are sued will 
effectively bar an action against any uncited partners. 

There is a modification of the principle of joint lia- 
bility in that on the death or barkruptcy of a partner, 
his responsibility for the partnership debts is not 
extinguished and his estate is liable. But in the absence 
of several liability, partnership creditors are postponed 
to the creditors of the private estate, who must be paid 
in full before any distribution is made in respect of the 
firm’s debts. 

On the opening of a partnership account, if articles 
of partnership exist, they may be scrutinised to find out, 
amongst other things, if any of the implied rights of the 
partners are restricted or modified, and if arrangements 
are made regarding operations on the banking account. 
If nothing is said about these matters, any partner is 
entitled to draw cheques in the firm name, and by so 
doing he will bind the firm. “The signature of the name 
of the firm is equivalent to the signature by the person w 
signing of the names of all persons liable as partners in 
the firin.” (Bills of Exchange Act, 1882, Section 23 (2).) 

It is usual, however, to take express instructions as to 
who may draw on the account and the form of signature 
to be employed. Some banks have a spwial form of 
mandate for the opening of partnership accounts, 
whilst others make use of &e form of authority devised 
for joint accounts. But if no form of mandate is taken, 
a cheque signed in the firm name by any partner will 
be a good discharge to the bank against the firm, in the 
absence of abnormal circumstances. 

One partner has power to countermand the payment 
of cheques drawn by another. The question of the 
payment of cheques presented after notice of the death 
of a partner does not depend on whether the cheque was 
drawn by the deceased partner, for his signature in the 
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firm name is equivalent to the signatures of all members 
of the firm. On the one hand, as the decease of a partner 
puts an end to the partnership as such, the authority 
of any one partner as agent for the firm is revoked, and 
on these grounds it would seem that such cheques should 
not be paid. On the other hand, the surviving partners 
can deal with the account for the purpose of winding up 
the firm, and could consequently confirm any cheques 
outstanding at the time of decease. 

This second view is considered the better and is 
generally accepted and acted upon by bankers. 

Transactions on the private account of a partner 
require scmtiny in certain circumstances. Cheques 
payable to the firm should not be accepted for the 
private account of a partner without inquiry being 
made of the other partners. In the absence of inquiry, 
such a transaction would deprive a banker of the pro- 
tection of Section 4 of the Cheques Act on the ground 
of negligence. If, however, a partner pays to the credit, 
of his private account a cheque drawn by him on the 
firm’s account, there is no prima facie case for inquiry — 
the transaction may represent repajmient of a loan to 
the firm or a share of partnership profits. In Backhouse 
V. Charlton (1878), 8 Ch.D. 444, transfers of this des- 
cription were held to be regular on the face of them. 
The particular circumstances, however, such as the 
standing of the partner and the amount of the cheque, 
would Muence a banker in dealing with such a situa- 
tion. Where a banker has been pressing for reduction 
or repayment of a private overdraft, however, and the 
partner responds by offering for his credit a cheque 
drawn by him on the partnership account, inquiries are 
called for. 

One partner is entitled to open an account for the 
firm’s business provided that he opens it in the firm 
name. (Alliance Bank v. Kearsley (1871), L.R. 6 C.P. 
433.) 

As regards borrowing and bill transactions, a 
partner’s authority depends on whether the firm is a 
trading or non-trading partnership. A trading business 
has been defined as one which depends on the buying 
and selling of goods. (Higgins v. Beauchamp^ [1914] 3 
K.B. 1192.) Thus professional partnerships, such as 
doctors, solicitors, and accountants, are non-trading 
firms, and in decided cases, the businesses of farmers 
and innkeepers have been held to be non-trading 
partnerships. 

In a trading firm any partner, unless prohibited by the 
terms of the partnership agreement, has actual authority 
to pledge and sell the assets of the firm, to contract 
debts, to borrow, and to draw, accept, indorse, and 
discount bills of exchange. In a non-trading firm, 
however, no such authority exists. It is well settled, 
however, that a partner in a non-trading firm has implied 
power to bind the firm by drawing cheques. (Backhouse 
V. Charlton^ In practice, express authority is taken 
frorn the members of a finn — ^whether trading or non- 
trading— as to the method by which advances are to be 
ne^tiated, partnership assets pledged, and biU trans- 
actions effected. 
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In England and Wales partnership liability is joint 
only, and it is desirable to get the members of a borrow- 
ing firm to covenant for joint and several liability. 
Amongst other advantages it will mean that a banker’s 
position in the administration of a deceased partner’s 
estate will be improved, for he will not have to wait 
until the private creditors of the deceased have been 
satisfied, but can claim side by side with them for any 
debt due by the firm. Furthermore, such a provision will 
give a banker a right of set-off on any private account of 
a partner in respect of the firm’s debt, and in the event 
of bankruptcy he will have a right of double proof, for a 
joint and separate creditor may prove concurrently on 
the joint estate and the separate estate, his redress 
being limited, of course, to twenty shillings in the 
pound. 

As regards the pledging or mortgaging of security 
for advances, it is the usual practice to get all members 
of the firm to execute the necessary documents. One 
partner could, in a trading firm, validly pledge negotiable 
instruments and also execute a memorandum of deposit 
over the deeds of partnership property. He could not, 
however, give a legal mortgage over such property, for 
one partner caimot bind the firm by deed, unless 
authorised so to act, in which case the authority itself 
would have to be by deed. A legal mortgage given by 
one partner in the absence of proper authority would 
not be wholly void, however— it could be treated as an 
equitable charge, for in transactions where a deed is not 
necessary the seal may be disregarded and the signature 
considered as applying to a document under hand. Thus 
in Marchant v. Morton Down & Co,, [1901] 2 K.B. 829, 
one partner sought to make a legal assignment of the 
firm’s debts, under seal. It was held that whilst he had 
no power to bind the firm by deed, his signature to the 
document would be construed as the execution of an 
equitable assignment under hand. 

When title deeds of property are offered as security, 
they may be in the sole name of one partner or in the 
names of all partners jointly. In the first instance, the 
property in question may belong to one partner in his 
own right, the firm having a tenancy thereof, or it may 
be held by him in trust for the partnership, in which case 
all partners should join in the execution of any charge, 
or give an authority for him to mortgage it. Wliere the 
property is vested in all the partners jointly, if there 
are more than four partners, such property cannot now 
be vested in more than four of them; it may be partner- 
ship property or not, according to whether it has 
been treated as part of the firm’s assets or not. In 
either case, however, the mortgage of the property 
will require to be executed by all, for it will be vested in 
the several parties on trust for sale specifying that they 
hold the property for themselves as tenants in common 
in equity or jointly as partners. 

When searching the Land Charges Register or 
other appropriate register in respect of partnership 
property, searches should be made against the names 
of all the partners, as well as against the name of the 
firm, for it is probable that any registration will have 
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been made against the individual names of the Court. In such cases the bank should inspect the terms 
partoers. of the Court Order. 

Sometimes a guarantee of one partner or a joint and Such examples of dissolution are comparatively 
several guarantee of all the partners is taken in respect infrequent, as compared with the cases where dissolu- 
of a borrowing by the firm. Inasmuch, however, as aU tion automatically takes place by the retirement, death, 
the partners are already unlimitedly liable for the firm’s or bankruptcy of one partner. Any change in the 
debts, such a guarantee appears at first sight to be super- membership of a firm occasioned by withdrawal, 
fiuous, but it has the merit of giving the banker a right decease, or insolvency of a partner, virtually puts an end 
of proof against the private estate of each partner to the firm; the surviving or remaining partners may 
without waiting until the private creditors are satisfied, continue to trade under the firm name, but in fact a new 
If, however, joint and several liability has been estab- firm is created if they carry on for any purpose other 
fished on the opening of the account, the same right of than to wind up the affairs of the old firm, 

proof accrues, so that in such a case a guarantee has no In the case of the retirement of a partner, he will be 

practical advantage. It is considered by some bankers liable for advances subsequently made to the firm unless 

that the taking of a guarantee brings home to the the firm’s bankers are notified of the severance of his 

partners a sense of their personal liability for the firm’s relations with his co-partners, for Section 36 of the 

debts; on the other hand it is as well to inform them Partnership Act decrees that “where a person deals 
that the amount of the guarantee is not the fimit of their with a firm after a change in its constitution, he is 
responsibility and does not free them from liability for entitled to treat aU apparent members of the old firm 

any borrowing in excess of the amount specified in the as still being members of the firm until he has notice of 

document. the change.” A secret partner, however, could not be 

Occasionally the gu^antee of a firm is offered to saddled with any liability for the firm’s indebtedness 
secure the debt of a third party, and in such a case the after his retirement, even though he omitted to notify 

signatures of all the partners should be taken to a joint the bank, for the equitable reason that credit was given 

and several guarantee, for one partner cannot, in the to the firm without knowledge of, or reliance on, his 
absence of specific authority, bind his co-partners by membership thereof. 

executing a guarantee in the firm name. On notification of the retirement of a partner, the 

The partnership relation is severed on the retirement, banker’s action will depend on several circumstances, 
death, or bankruptcy of one partner as well as in those If the account is in debit and security of the retiring 
cases where a dissolution of the firm takes place by partner is held, the accounts should be broken in 

agreement or order of the Court or the bankmptcy of order to establish the banker’s rights over the security 

the firm itself, or by the terms of the partnership for the debt existing at the date of notification of 

deed. retirement. 

If the members of a firm decide to wind up the If the security consists of partnership assets, such as 
business, or if the Court decrees a dissolution, the the deeds of property jointly charged, the banker can 

partners’ authority to bind the firm continues in so far continue the account for the time being, as the presump- 

as its exercise is necessary to wind up the affairs of the tion is that the remaining partners ^e carrying on the 

business; if, however, the members of the firm are in business for the purpose of winding it up. If the retire- 

disagreement and resort is made to the Courts, it is not ment of one partner is accompanied by the admission of 

infrequent for the winding-up to be put into the hands of a new partner, a conveyance of the property is sometimes 

a receiver. In such a case, a credit balance on the firm’s executed by the old firm in favour of the new firm and 

account can safely be paid over to the receiver, after this will entail the charging of the security anew. In 

due confirmation of his appointment. A partner’s such a case it is advisable to break the old account and 

unlimited powers as agent for the firm then cease, for start afresh, a cheque being drawn on the new account 

the trading activities of the firm are terminated and the for the amount of the old debt by all members of the 

receiver’s function is to realise the partnership assets, firai including the new partner, for an incoming partner 

pay out the firm’s creditors and distribute any surplus is not necessarily liable for the debts of the old firm. If a 

amongst the partners, in accordance with the terms of separate conveyance of the partnership^ property is not 

the articles, if any. Occasionally a manager is appointed made, the incoming partner should indorse the old 

by the Court, and his powers are wider than those of a form of charge to the effect that he agrees that the 

receiver for he is empowered to carry on the business security covered thereby shall be available for the debts 
for the time being, to fulfil existing contracts and to of the new firm as well as the old. 
enter into such new contracts as are essential to the The death of a partner likewise has the legal effect of 
ordinary conduct of the business. In this case also the dissolving the firm. The personal representatives of the 

Court appointment of a manager will be sufficient deceased have no power to step into the dead partner s 

mandate to the banker to recognise his authority to shoes — ^they cannot take any part in the management of 

deal with the firm’s balance. Any borrowings that may the firm, and their sole concern is to see that a proper 

be allowed on the account of a manager or receiver are account is taken of what is due to the estate they are 

his personal responsibility, and he cannot validly charge administering. 

any assets of the firm as security without the leave of the In the case of a credit account, there appears to be no 
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reason why the account should not be continued un- 
broken by the surviving partners. In Backhouse v. 
Charlton (1878), 8 Ch.D. 444, it was held that where a 
banker had no notice of the state of accounts between 
the deceased partner and the survivor, he was under no 
duly to inquire. The banker is entitled to presume, in 
the absence of anything to the contrary, that the survi- 
vors will account to the representatives of the deceased 
for his share of the assets. In the case where the firm is 
indebted to the bank, any action will depend on the 
nature of the security lodged. If it was charged by the 
deceased as his private properly the account must be 
stopped in order to fix the liability of his estate, for 
otherwise all sums credited after the crucial date will 
go to the reduction of the liability whilst all fresh debits 
will not be covered by the security held. If, however, 
the security held is partnership property, the account 
can be continued unbroken for the time being, for the 
surviving partners are entitled to deal with Sie firm’s 
assets so far as may be necessary to wind up the partner- 
ship business. 

The power of the surviving partners in a firm to 
continue the partnership business in so far as it is 
compatible with the winding up of the firm, is illustrated 
as far as banking operations are concerned by the case of 
In re Bourne^ Bourne v. Bourne^ [1906] 2 Ch. 427. Here 
an overdrawn banking account of a fhm was continued 
unbroken after the death of one of the two partners, 
named Grove, and the survivor. Bourne, at a later 
date gave the bank an equitable charge on the deeds 
of real estate which formed part of the partnership 
assets. On the death of Bourne, the mortgaged property 
was sold and the bank’s right to appropriate as much 
of the proceeds of sale as was necessary to satisfy its 
debt was disputed by the executors of the partner fibrst 
deceased. In the lower Court, the bank’s claim was 
upheld, and the decision was confirmed on appeal. The 
executors of Grove claimed that Bourne had no right 
to mortgage the partnership property after the death of 
Grove, and contended that the payments into the 
account after his decease and before the mortgage of the 
property was given had extinguished the original debt 
and that by the working of the Rule in CloytorCs case 
the debt remaining at the time of Bourne’s death was a 
subsequent creation, which could not be effectively 
secured by the mortgage of partnership property. The 
Appeal Court held, however, that it is both the right 
and duty of a surviving partner to realise the firm’s 
assets, and in giving effect to this duty he can validly 
mortgage partnership property. In this case, the bank 
was entitled to assume that the overdraft was a partner- 
ship matter in the absence of anything showing to the 
contrary, and hence the accoimt was properly continued 
on an unbroken basis, and payments in could be 
appropriated to payments out right up to the time when 
matters were crystallised by the deaffi of the surviving 
partner. 

JF, however, a banker is fixed with notice that a 
surviving partner is continuing the business for his own 
ends ismd not for the purpose of winding up the firm, 


any charge given by him over partnership assets would 
be subject to the rights of the estate of the deceased 
partner. 

A third cause of dissolution of a fibrm is found in the 
bankruptcy of one of the partners. In such a case his 
authority to act on behalf of the firm, including powers 
to operate on the banking account, at once ceases and 
his estate will not be liable for the debts contracted 
thereafter by the solvent partners. Such partners are 
entitled to continue the business for the purpose of 
winding up, to get in the assets and to complete trans- 
actions uiifinished at the time of dissolution. They may 
continue to operate on the banking account to this end 
and payment of cheques drawn by them will be a good 
discharge against the firm and the trustee. Neither the 
trustee in bankruptcy nor the insolvent partner has any 
powers, however, to deal with the partnership affairs, 
and the trustee’s interest in the business lies in getting 
an account of the partnership business taken with a view 
to receiving the bankrupt’s share therein. 

A cheque presented signed by a partner known to 
have committed an act of bankruptcy should not be paid 
until confirmation of the other partners is obtained. 

If there is a credit balance on the account of a firm, a 
member of which has become bankrupt, it can safely be 
paid to the solvent partners. If, however, the firm is in 
debt to the bank, and it is desired to retain any rights on 
the bankrupt’s estate, it is necessary to break the firm’s 
accounts. 

If joint and several liability is not established, the 
bank will be postponed in proving on the partner’s 
private estate until all his separate creditors have been 
paid in full, which may mean that there will be nothing 
to come by way of dividend. If, however, joint and 
several liability has been stipulated for on the firm’s 
account, the banker can prove as a creditor on equal 
footing with the partner’s private creditors. In either 
case there is no need to deduct the value of any partner- 
ship security before proving against the private estate of 
the bankrupt partner. 

The last case of dissolution to be considered is where 
the partnership itself becomes bankrupt. On such a 
happening the authority of the several partners to act 
for the firm ceases and the business vests in the trustee 
in bankruptcy in order to be wound up. Inasmuch as 
the title of the trustee relates back to the earliest of the 
acts of bankruptcy committed during the three months 
preceding the presentation of the bankruptcy petition, 
any transactions with the firm since that time are void as 
against the trustee unless covered by Sections 45 or 46 
of the Bankruptcy Act, 1914. (See Bankruptcy.) 

The bankruptcy of the firm involves the bankiuptcy 
of the individual partners, and any steps taken with 
regard to the firm’s account are equally applicable to 
the private accounts of the partners. 

The principle in the administration of the respective 
estates is that the firm’s debts are payable in the first 
instance out of the partnership assets and the private 
debts of the partners from their private assets. If a 
surplus results from any of the separate estates of the 
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partners, it must be brought into the joint estate of the 
firm; and if a surplus accrues on the joint estate it is 
appropriated to the respective separate estates of the 
partners in due proportion. 

There is an exception, however, to the rule of keeping 
the joint and the separate estates distinct in the first 
instance, and it is this— if there is no joint estate, on 
account of a total lack of assets or because all the 
firm’s assets are mortgaged with no available equity, 
the partnership creditors can prove on equal footing with 
the creditors of the partners’ separate private estates. 

If partnership securities are held, which it is not 
proposed to renounce or realise forthwith, their value 
must be assessed before proving; if the security is 
collateral in the sense that it is lodged by a partner as a 
private asset, a banker is entitled to prove for the 
entire debt of the firm, and to realise the partner’s 
security without diminishing his claim against the 
firm’s estate. If joint and several liability has been 
established and thus a right of double proof obtained, 
and the security is partnership property, proof should be 
made against the private estates for the whole debt 
without regard to the security and against the firm’s 
estate after allowing for the value of the security. If, on 
the other hand, the security is the private property of a 
partner, i.e. collateral, proof for the full amount can be 
made against the firm’s estate, ignoring the security, 
the proof against the particular partner’s estate being 
decreased by the assessed value of the security. 

Security may be held available for the debt not only 
of the firm but of an individual partner. In such a case 
this security can be appropriated to whichever of the two 
estates the banker chooses and then he can proceed on 
the lines just indicated. Before making any allocation, 
however, the statement of affairs of the respective estates 
should be studied in order to see the prospects of 
dividends. As a general principle, it will be of advantage 
to allocate the security (which may be partnership 
property lodged to secure both the firm’s and the 
partner’s debts or the partner’s own property covering 
the firm’s advance as well as his own) to the estate to 
which it does not belong, because such a course will 
mean that a banker wiU not have to account for the value 
of the security in respect of either debt, treating it simply 
on a collateral basis. 

In the absence of provision in the partnership deed, 
the mental incapacity of a partner in a firm does not 
operate like death as a dissolution of the firm, but by 
S^on 35 of the Partnership Act it is a ground for 
petitioning the Court for a dissolution. The Court’s 
intervention may be sought by a co-partner or by the 
receiver if one has been appointed, or by his next friend, 
or by anyone having a title to move in the matter. It is 
necessary, of course, for the partner to have been proved 
to be of unsound mind to the satisfaction of the Court. 
Apart from these steps, by the Mental Health Act, 1959, 
power is given to a judge of the Court of Protection to 
djjssolve a partnership when a partner becomes of 
unsound mind. (See also LiMimo Partnbrship.) 

By the Companies Act, 1948 — 


Prohibition of Large Partnerships 

“429. No company, association, or partnership 
consisting of more than ten persons shall be 
forined for the purpose of cariying on the 
business of banking, unless it is registered as 
a company under tliis Act, or is formed in 
pursuance of some other Act of Parliament, or 
of letters patent. 

“434. No company, association, or partnership 
consisting of more than twenty persons shall 
be formed for the purpose of carrying on any 
business (other than the business of banking) 
that has for its object the acquisition of gain 
by the cornpany, association, or partnership, 
or by the individual members thereof, unless 
it is registered as a company under this Act, 
or is formed in pursuance of some other Act of 
Parliament, or of letters patent, or is a com- 
pany engaged in working mines within the 
stannaries and subject to the jurisdiction of 
the Court exercising the stannaries jursidic- 
tion.” 

The following are the principal Sections of the 
Partnership Act, 1890 (53 & 54 Viet. c. 39) from the 
point of view of persons dealing with partnerships— 

Nature of Partnership 
Definition of Partnership 

“1. (1) Partnership is the relation which subsists 
between persons carrying on a business in 
common with a view of profit. 

“(2) But the relation between members of any com- 
pany or association which is— 

“(«) Registered as a company under the 
Companies Act, 1862, or any other Act 
of Parliament for the time being in force 
and relating to the registration of joint 
stock companies; or 

“(6) Formed or incorporated by or in 
pursuance of any other Act of Parlia- 
ment or letters patent, or Royal Charter; 
or 

“(c) A company engaged in working mines 
within and subject to the jurisdiction of 
the stannaries: 

is not a partnership within the meaning of this 
Act. 

Rides for Determining Existence of Partnership 

“2. In determining whether a partnership does or 
does not exist, regard shall be had to the following 
rules — 

“(1) Joint tenancy, tenancy in common, joint 
property, common property, or part ownership 
does not of itself create a partnership as to 
anything so held or owned, whether the tenants 
or owners do or do not share any profits made 
by the use thereof. 

“(2) The sharing of gross returns does not of itself 
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create a partnership, whether the persons 
sharing such returns have or have not a joint 
or common right or interest in any property 
from which or from the use of which the 
returns are derived. 

“(3) The receipt by a person of a share of the profits 
of a business is prima facie evidence that he is a 
partner in the business, but the receipt of such 
a share, or of a payment contingent on or 
varying with the profits of a business, does not 
of itself make him a partner in the business; 
and in particular — 

The receipt by a person of a debt or 
other liquidated amount by instalments 
or otherwise out of the accruing profits 
of a business does not of itself make him 
a partner in the business or liable as 
such: 

“(6) A contract for the remuneration of a 
servant or agent of a person engaged in 
a business by a share of the profits of 
the business does not of itself make the 
servant or agent a partner in the business 
or liable as such: 

“(c) A person being the widow or child of 
a deceased partner, and receiving by way 
of aimuity a portion of the profits made 
in the business in which the deceased 
person was a partner, is not by reason 
only of such receipt a partner in the 
business or liable as such: 

*\d) The advance of money by way of loan 
to a person engaged or about to engage 
in any business on a contract with that 
person that the lender shall receive a 
rate of interest varying with the profits, 
or shall receive a share of the profits 
arising from carrying on the business, 
does not of itsefi make the lender a 
partner with the person or persons 
carrying on the business or liable as such. 
Provided that the contract is in writing, 
and signed by or on behalf of all the 
parties thereto: 

“(c) A person receiving by way of annuity 
or otherwise a portion of the profits of 
a business in consideration of the sale by 
him of the goodwill of the business is not 
by reason only of such receipt a partner 
in the business or liable as such. 

Postponement of Rights of Person Lending or Selling in 
Consideration of Share of Profits in Case of InsoU 
vency 

“3. In the event of any person to whom naoney has 
been advanced by way of loan upon such a contract as 
is mentioned in the last foregoing Section, or of any 
buyer of a goodwill in consideration of a share of the 
profits of the business, being adjudged a bankrupt, 
oQtaing into an arrangement to pay his creditors less 
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than twenty shillings in the pound, or dying in insolvent 
circumstances the lender of the loan shall not be 
entitled to recover anything in respect of his loan, and 
the seller of the goodwill shall not be entitled to recover 
anything in respect of the share of profits contracted for, 
until the claims of the other creditors of the borrower or 
buyer for valuable consideration in money or money’s 
worth have been satisfied. 

Meaning of Firm 

“4. (1) Persons who have entered into partnership 
with one another are for the purposes of th£ 
Act called collectively a firm, and the name 
under which their business is carried on is 
called the firm-name, 

“(2) In Scotland a firm is a legal person distinct 
from the partners of whom it is composed, 
but an individual partner may be charged on 
a decree or diligence directed against the firm, 
and on payment of the debts is entitled to 
relief pro rata from the firm and other members. 

Relations of Partners to Persons Dealing with 
Them 

Power of Partner to Bind the Firm 

“5. Every partner is an agent of the firm and his 
other partners for the purpose of the business of the 
partnership ; and the acts of every partner who does any 
act for carrying on in the usual way business of the kind 
carried on by the firm of which he is a member bind the 
fibnm and his partners, unless the partner so acting has 
in fact no authority to act for the fibrm in the particular 
matter, and the person with whom he is dealing either 
knows that he has no authority or does not know or 
believe him to be a partner. 

Partners Bound by Acts on Behalf of Firm. 

“6. An act or instrument relating to the business of 
the firm and done or executed in the fim-name, or in 
any other manner showing an intention to bind the 
firm, by any person thereto authorised, whether a 
partner or not, is binding on the firm and all the 
partners. 

“Provided that this Section shall not affect any 
general rule of law relating to the execution of deeds or 
negotiable instruments. 

Partner Using Credit of Firm for Private Purposes 

“7. Where one partner pledges the credit of the firm 
for a purpose apparently not connected with the firm’s 
ordinary course of business, the fim is not bound, 
unless he is in fact specially authorised by the other 
partners; but this Section does not affect any personal 
liability incurred by an individual partner. 

Effect of Notice that Firm will not be Bound by Acts of 
Partner 

“8. If it has been agreed between the partners that 
any restriction shall be placed on the power of any one 
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or more of them to bind the firm, no act done in contra- 
vention of the agreement is binding on the firm with 
respect to persons having notice of the agreement. 

Liability of Partners 

“9. Every partner in a firm is liable jointly with the 
other partners, and in Scotland severally also, for all 
debts and obligations of the fibrm incurred while he is a 
partner; and after his death his estate is also severally 
liable in a due course of administration for such debts 
and obligations, so far as they remain unsatisfied, but 
subject in England or Ireland to the prior payment of 
his separate debts.” 

With respect to the joint liability referred to in Section 
9, a creditor bringing an action should sue all the part- 
ners jointly, and having obtained judgment the creditor 
is then at liberty to le^ execution against the partner- 
ship property or against all, or any, of the separate 
estates of the partners, each partner being liable to the 
full extent of his fortune for the debts of the firm. It is 
to be noted that this joint liability is also several in 
Scotland. The same Section provides that the estate of a 
deceased partner is also severally liable for the firm’s 
debts, but, in England or Ireland, subject to the prior 
payment of the deceased’s separate debts. When an 
advance is made to a fiirm, it is desirable for a banker to 
hold an undertaking signed by all the partners agreeing 
to be jointly and severally liable for any debt on the 
partnership account, because the partners may then be 
sued either jointly or severally, and the banker will have 
the right to set off any credit balances on the partners’ 
separate accounts against a debt on the firm’s account. 
In the absence of such an undertaking this right of set- 
off does not exist. When the partners have made them- 
selves jointly and severally liable, the banker has further 
advantages, as upon the death of a partner his claim 
against the deceased’s estate for a debt upon the firm’s 
account would not be postponed to the payment of the 
deceased’s separate debts, and in the event of bank- 
ruptcy the banker would be entitled to prove against the 
estate of the firm and at the same time against the 
separate estates of the partners. (See Bankrupt 
Partnership under Bankrupt Person.) 

Liability of the Firm for Wrongs 
“10. Where, by any wrongful act or omission of any 
partner acting in the ordinary course of the business of 
the firm, or with the authority of his co-partners, loss or 
injury is caused to any person not being a partner in the 
finn, or any penalty is incurred, the firm is liable there- 
for to the same extent as the partner so acting or omitt- 
ing to act 

Misapplication of Money or Property Received for or in 
Custody of the Firm 
“11. In the following cases; namely— 

“(o) Where one partner acting withm the scope of his 
apparent authority receives the money or 
property of a third person and misapplies it; 
and 

28— (B.1535) 
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*Xb) Where a firm in the course of its business 
receives money or property of a third person, 
and the money or properly so received is 
misapplied by one or more of the partners 
wMe it is in the custody of the firm; 
the firm is liable to make good the loss. 

Liability for Wrongs Joint and Several 

“12. Every partner is Hable jointly with his co- 
partners and also severally for everything for which 
the firm while he is a partner therein becomes liable 
under either of the two last preceding sections. 

Improper Employment of Trust-Property for Partnership 
Purposes 

“13. If a partner, being a trustee, improperly 
employs trust-property in the business or on the 
account of the partnership, no other partner is liable for 
the trust-property to the persons beneficially interested 
therein: 

“Provided as follows — 

“(1) This Section shall not affect any liability 
incurred by any partner by reason of his 
having notice of a breach of trust; and 

“(2) Nothing in this Section shall prevent trust 
money from being followed and recovered 
from the firm if still in its possession or under 
its control. 

Persons Liable by Holding Ouf' 

“14. (1) Everyone who by words spoken or written 
or by conduct represents himself, or who 
knowingly suffers himself to be represented, 
as a partner in a particular firm, is liable as a 
partner to anyone who has on the faith of 
any such representation given credit to the 
firm, whether the representation has or has not 
been made or communicated to the person so 
giving credit by or with the knowledge of the 
apparent partner making the representation or 
suffering it to be made. 

“(2) Provided that where after a partner’s death the 
partnership business is continued in the old 
firm-name, the continued use of that name or 
of the deceased partner’s name as part thereof 
shall not of itself make his executors* or 
administrators’ estate or effects liable for any 
partnership debts contracted after his death. 

Admissions and Representations of Partners 

“15. An admission or representation made by any 
partner concerning the partnership affairs, and in the 
ordinary course of its business, is evidence against the 
firm. 

Notice to Acting Partner to be Notice to the Firm 

“16. Notice to any partner who habitually acts in the 
partnership business of any matter relating to partner- 
&iip affairs operates as notice to the firm, except in the 
case of a fraud on the firm committed by or with the 
consent of that partner. 
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Liabilities of Incoming and Outgoing Partners. 

“17. (1) A person who is admitted as a partner into 
an exiting firm does not thereby become liable 
to the creditors of the firm for anything done 
before he became a partner. 

“(2) A partner who retires from a firm does not 
thereby cease to be liable for partnership 
debts or obligations incurred before his 
retirement. 

“(3) A retiring partner may be discharged from any 
existing liabilities, by an agreement to that 
effect between himself and the members of the 
firm as newly constituted and the creditors, 
and this agreement may be either express or 
inferred as a fact from the course of dealing 
between the creditors and the firm as newly 
constituted. 

Revocation of Continuing Guaranty by Change in Firm 

“18. A continuing guaranty or cautionary obligation 
given either to a firm or to a third person in respect of 
the transactions of a firm is, in the absence of agreement 
to the contrary, revoked as to future transactions by any 
change in the constitution of the firm to which, or of the 
firm in respect of the transactions of which, the guaranty 
or obligation was g^ven. 

Dissolution by Bankruptcy ^ Deaths or Charge 

“33. (1) Subject to any agreement between the 
partners, every partnership is dissolved as 
regards all the partners by the death or 
bankruptcy of any partner. 

“(2) A partnership may, at the option of the other 
partners, be dissolved if any partner suffers his 
share of the partnership property to be charged 
under this Act for his separate debt. 

Rights of Persons dealing with Firm against Apparent 
Members of Firm 

“36. (1) Where a person deals with a firm after a 
change in its constitution he is entitled to treat 
all apparent members of the old firm as still 
being members of the firm until he has notice 
of the change. 

“(2) An advertisement in the London Gazette as to a 
firm whose principal place of business is in 
England or Wales, in the EdMurgh Gazette as 
to a firm whose principal place of business is 
in Scotland, and in the DMin Gazette as to a 
firm whose principal place of business is in 
Ireland, shall be notice as to persons who had 
not deatlings with the firm before the date of 
the dissolution or change so advertised. 

“(3) The estate of a partner who dies, or who becomes 
bankrupt, or of a partner who, not having been 
known to the person dealing with the firm to be 
a partner, retires from the ten, is not liable, for 
partnership debts contracted after the date 
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of the death, bankruptcy, or retirement respec- 
tively. 

Continuing Authority of Partners for Purposes of 
Winding Up 

“38. After the dissolution of a partnership the 
authority of each partner to bind the firm, and the 
other rights and obligations of the partners, continue 
notwithstanding the dissolution so far as may be 
necessary to wind up the affairs of the partnership, and 
to complete transactions begun but unfinished at the 
time of the dissolution, but not otherwise. 

“Provided that the &m is in no case bound by the 
acts of a partner who has become bankrupt; but this 
proviso does not affect the liability of any person who 
has after the bankruptcy represented himself or know- 
ingly suffered himself to be represented as a partner of 
the bankrupt.” (See Companies, Death of Partner, 
Limited Partnerships, Mental iNCAPAcrry.) 

PASS BOOK. The pass book, or its modem equiva- 
lent the pass book statement sheet, machined or hand- 
written, is a record in debit and credit form of the ledger 
entries in a customer’s current account. If the bank is 
expressed to be in account with the customer, credit 
items are entered on the left-hand side and debit items 
on the right-hand side, and vice versa if the customer is 
expressed to be in account with the bank. 

Although it is a statement of account, it is not an 
account stated binding on the customer. The latter is 
under no obligation to look at it, and he is not bound 
by it when he has looked at it. He may require the 
banker to correct entries made in error against him, 
the customer, but he cannot be forced to accept a 
correction against him if he was honestly mistaken and 
misled by the wrongful entry and if he has honestly 
acted upon it, and it would be prejudicial to him to have 
the correction made. 

In Kepitigalla Rubber Estates Ltd. v. National Bank of 
India, [1909] 2 K,B, 1010, Bray, J., approved the decision 
in the unreported case of Chatterton v. London & 
County Bank, in which Lord Esher refused to see any 
obligation on the part of a customer to examine his pass 
book, and held that there was no negligence in not look- 
ing at it, and thus no estoppel. This decision was 
approved in Walker v. Manchester & District Banking 
Co. (1913), 108 L.T. 728. 

The statement, which has almost entirely superseded 
the pass book, does not appear to have any more legal 
significance than the pass book had. 

PASS SHEETS. (See Pass Book.) 

PASSING A DIVIDEND. A term used when a 
company decides not to pay a dividend; it is not to be 
confused with the passing of a resolution to pay a 
dividend. 

PASSPORT. A passport is an official document 
issued by the Foreign Office vouching for the respect- 
ability of the person named therein, and which is used 
by that person when travelling in foreign countries. 

The Foreign Office issues the following regulations 
respecting passports— 
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How TO Make Application 
Personal Application. The facilitate the issue of 
passports, applicants are recommended to make personal 
application to any one of the Passport OjaSces (addresses 
given below) or at any Local or Resettlement Advice 
Office of Ministry of Labour and National Service. 

London— Passport Office, Clive House, Petty France, S.W.l 
Hours: Mondays to Fridays 9.30 a.m. to 4.30 p.m. 
Liverpool— Passport Office, 5th Floor, India Buildings, 

water Street, Liverpool, 2. 

Hours; Mondays to Fridays 9.30 a.m. to 4.30 p.m. 
Glasgow— Passport Office, 14 Princes Square, 48 Buchanan 

Street, Glasgow, C.l. 

Hours; Mondays to Fridays 9.30 a.m. to 4.30 p.m. 

An Emergency service (e.g., cases of death or serious 
illness) is available during the following hours: — 

London — 

Mondays to Fridays 9.30 a.m. to 6.30 p.m. 

Saturdays 9.30 a.m. to 4 p.m. 

Sundays and Public Hohdays 10 a.m. to 12 noon. 
Liverpool — 

Mondays to Fridays 9.30 a.m. to 6 p.m. 

Saturdays 9.30 a.m. to 4 p.m. 

Glasgow — 

Mondays to Fridays 9.30 a.m. to 6 p.m. 

Saturdays 9.30 to 1 p.m. 

Documentary evidence of the emergency may be required. 
The relevant sections of the application form should 
be completed, and this form and the personal descrip- 
tion form, together with the necessary documents, 
taken personally to one of these offices. The fee of 
30s. should also be paid at any of these offices. 

If an applicant wishes to obtain his passport through 
a Travel Agency, the documents can still be examined, 
and the signature and photographs witnessed at any of 
the Passport or Ministry of Labour and National 
Service Offices (see above). The applicant would then 
take the form to his agent, with whom arrangements for 
payment for the passport would be made. 

Postal Applications. If it is not possible to make 
personal application at one of the Passport Offices or 
Ministiy of Labour Local Offices, the completed, 
signed, and witnessed form with certified photographs 
and documents (excepting National Registration 
Identity Card) should be forwarded, together with a 
postal order for 30s., to one of the three Passport 
Offices whose address is given above. (N.B. — Cheques 
cannot be accepted.) 

Applicants resident in Northern Ireland should in all 
cases apply by post to the Passport Office, Exchange 
Flags, Liverpool. 

Documents to be Produced 
(a) If the applicant was bom in the United Kingdom 
or a Colony — 

applicant’s birth certificate (see footnote (i)) or 
previous United Kingdom passport; 

(^) If the applicant was bom outside the United 
Kingdom and Colonies of a British father— 

(i) applicant’s birth certificate and his parents’ 
marriage certificate (see footnote (iii)); 

(ii) his father’s birth, naturalisation or registration 
document, or other evidence of British nation- 
ality (see footnote (iii)); 
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(c) If applicant is a citizen of the United Kingdom 
and Colonies by naturalisation or by registration— 
applicant’s naturalisation or registration document 
(see footnote (iii)); 

id) If applicant acquired British nationality by 
marriage before the 1st January, 1949 — 

applicant’s birth certificate (or previous passport), 
marriage certificate and documents establishing 
husband’s (or former husband’s) nationality as at 
(u), ib) or (c) above see footnote (iii)). 

N.B. — k. foreign woman who has married a citizen 
of the United Kingdom and Colonies since 1st 
January, 1949, must produce evidence of her own 
registration as a citizen of the United Kingdom and 
Colonies (see footnote (iii)), 

(e) In cases of joint passports the wife’s birth certifi- 
cate (or previous passport) and marriage certificate must 
be produced unless a previous joint passport is being 
surrendered. 

if) If children under 16 are to be included in a pass- 
port their birth certificates must be produced. 

ig) Married persons under 21 must produce their 
marriage certificates. 

(A) Children under 21 years of age may not bo 
granted passports or be included in the passport of other 
persons without the written consent of the legal guard- 
ian, i.e. the, father, or if the father is dead, the mother, 
except where the person under 21 is married or a 
member of Her Majesty’s Forces. 

Letters of consent should state relationship to child. 

N.B.— The mother, or any other person, claiming 
legal custody during the lifetime of the father, must 
produce the court order committing the child to 
her or that person’s custody. 
ii) A change of name (see footnote (ii)) other than by 
marriage or adoption must be substantiated by the 
production of evidence showing that a bona fide change 
has been made for all purposes. 

Photographs 

Two copies of a recent photograph of the applicant 
(and also of the photograph of the applicant’s wife 
where a joint passport is applied for) must be included 
with the application. These photographs must be 
taken full face without hat, and the photographs must 
not be mounted. The size of the photographs must not 
be more than 2J inches by 2 inches or less than 2 inches 
by li inches. The photographs must be printed on 
normal thin photographic paper and must not be 
glazed on the reverse side. The examining officer (or 
witness) is also required to endorse the reverse side of 
one copy of the photograph with the words: certify 
that this is a true likeness of the applicant Mr, (Mrs. or 
Miss) . . and add his signature. 

Where a joint passport is applied for, one copy of the 
wife’s photograph should be similarly certified. 

Signing the Form. The applicarion form must be 
signed by the applicant( and by the wife if to be included 
in the passport) in the presence of the examining officer 
at one of the three Passport Ofllces or at any Local or 
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Resettlement Advice OfiSce of the Ministry of Labour 
and National Service. Note. If the applicant cannot 
attend at any of these offices, he or she can have his or 
her signature witnessed by a Member of Parliament, 
Justice of the Peace, Minister of Religion, member of the 
medical or legal profession. Bank Officer, or a Senior 
Public Official, who should complete Section 10 and 
certify on the reverse side of one of the photographs 
that it is a true likeness of the applicant. (Wife’s 
photograph to be certified similarly if she is to be 
included in the passport.) 

Persons, such as bank officials, who are asked to 
verify the application and vouch that the applicant is a 
fit and proper person to receive a passport, must do so 
only from personal knowledge and not from informa- 
tion obtained from other persons. 

A passport consists of a strongly-bound booklet of 
32 pages. The inside cover contains the following— 

“Her Britannic Majesty’s Principal Secretary of State 
for Foreign Affairs Requests and requires in the name 
of Her Majesty all those whom it may concern to allow 
the bearer to pass freely without let or hindrance and to 
afford the bearer such assistance and protection as may 
be necessary.” 

On page 1 appears the number of the passport, the 
name of the bearer, whether accompanied by his wife 
and children, and the national status. On page 2 is the 
description of the bearer and his or her signature. Page 
3 is reserved for the photo of bearer and his wife. Page 4 
sets out the list of countries for which the passport is 
valid, the date of expiry and place of issue. 

Page 5 is reserved for renewals. 

Pages ^30 are available for visas. 

The stamp duty of 6d. on passports was abolished 
by the Finance Act, 1949. 

PAST DUE BILLS. (See Overdue Bill.) 

PAY DAY. Also known as settling day. The fifth 
day of the semi-monthly settlement on the London 
Stock Exchange, when the cash for a stock transaction 
is handed over by the purchaser, though his broker, to 
the seller and differences are settled. In most stocks, 
pay days occur twice a month, but in Consols, once 
only. (See Settling Days, Stock Exchange.) 

PAYABLE AS PER INDORSEMENT. (See Ex- 
change AS Per Indorsement.) 

PAYEE. The payee in a bill, or cheque, is the person 
named therein to whom, or to whose order, payment is 
directed to be made. 

If the bill is payable to “John Brown or order,” John 
Brown is the payee, and he should indorse it before the 
bill can be negotiated. When he has indorsed it— that 
is, has written his name upon the back— he is called an 
indorser. 

Bills are frequently drawn “Pay to me or my order.” 
In such bills ffie drawer and the payee are the same 
person, and the drawer must indorse the bill before 
negotiation. By Section 5 (1), of the Bills of Exchange 
Act, 1882, “A bill may be drawn payable to, or to the 
order of, the drawer; or it may be drawn payable to, or 
to the order of, the drawee.” 
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Until a payee indorses a bill he is not liable thereon, 
but when he indorses it he incurs the liabilities of an 
indorser. (See Indorser.) 

The Bills of Exchange Act, 1882, Section 7, provides 
as follows — 

“(1) Where a bill is not payable to bearer, the payee 
must be named or otherwise indicated therein 
with reasonable certainty. 

“(2) A bill may be made payable to two or more 
payees jointly, or it may be made payable in 
the alternative to one of two, or one or some of 
several payees. A bill may also be made 
payable to the holder of an office for the time 
being. 

“(3) Where the payee is a fictitious or non-existing 
person the bill may be treated as payable to 
bearer.” 

When a person accepts a bill, he is precluded from 
denying to a holder in due course the existence of the 
payee and his then capacity to indorse. The acceptor is 
not, however, responsible for the genuineness or 
validity of the payee’s indorsement. 

Where a bill or cheque is payable to two or more 
payees who are not partners, all must indorse, unless 
there is an authority for one of them to sign for the 
others. If one of them is dead, payment may be made 
to the survivor on satisfactory proof of death. 

Where a cheque payable to John Brown is presented 
over the counter by a stranger who represents himself 
to be the executor of Brown, the banker is entitled to ask 
for exhibition of the probate of Brown’s will. 

If a payee’s name is misspelt, he should indorse the 
bill or cheque in precisely the same way, and add his 
proper signature below. 

Acheque which is payable to “John Brown only” is not 
capable of being transferred to anyone else, as lie word 
“only” cancels the negotiability of the instrument. A 
bill payable to “John Brown only” should not be 
discounted as, in the event of the bill being dishonoured, 
the banker could not sue upon it. 

Where there are several payees and the bill is payable 
in the alternative to one or some, only those who actually 
indorse the bill are liable thereon. 

If the payee is an infant, or corporation having no 
power to contract, the payee can indorse and effectually 
transfer the bill to another party, but such a payee wfil 
not be liable on the bill. 

In the case of a cheque drawn “Pay 
order,” it has been held as being payable to the order 
of the drawer and, therefore, requiring his endorsement 
{Chamberlain v. Young, [1893] 2 Q.B. 206). It is not a 
banker’s duty to advise a holder to insert his own name 
in the blank. If not indorsed by the drawer, the best 
course is to get the incomplete cheque completed by the 
drawer. If payable to “ or order” the 

cheque should be returned for the drawer to insert the 
payee’s name. 

Where a payee is dead, his executors, or administrator, 
may indorse and negotiate the cheque, and the indorse- 
ment should show the capacity in which they sign. 


424 



FAY] 


DICTIONARY OF BANKING 


As provided in Section 7 (3) a bill payable to a ficti- 
tious or non-existing payee may be treated as being 
payable to “bearer.” In Bank of England v. Vagliano 
Brothers, [1891] A.C. 107, it was held that a fictitious or 
non-existing person included a real person who never 
had nor was intended to have any right to the bills. (See 
Fictitious Payee.) 

In Scotland, when the payee is a married woman, 
cheques are frequently made payable to, e.g. Mrs. Mary 
Bums or Scott, Bums being the maiden name and Scott 
the married name. The cheque may be indorsed either 
“Mary Burns” or “Mary Scott.” 

Where a cheque is payable to “Wages or order,” 
“Cash or order,” or “House Account or order,” it is 
sometimes treated as a cheque payable to the order of 
the drawer and indorsed by hun. Such words as 
“wages,” “cash,” etc., cannot be regarded as coming 
under Section 7 (3), which refers only to a fictitious or 
non-existing person. 

In North & South Insurance Corporation v. National 
Provincial Bank Ltd. {The Times 7th November, 1935), 
it was held that an instrument drawn payable to “cash 
or order” was not a cheque, for it merely directed the 
payment of cash to some impersonal account which 
could not indorse and the printed words “or order” 
must give place to the written word “cash.” The docu- 
ment was a good direction to pay money to bearer and 
was not a bffi of exchange. In this case the money had 
got into the hands of the person contemplated by the 
drawer and the decision must not be taken to mean 
that a banker gets a good discharge in paying such an 
instrument if it has got into wrong hands. 

(See also the case of Orbit Mining Company Limited v. 
Westminster Bank Limited, [1962] 3 W.L.R. 1256, under 
Negugence). 

(See Impersonal Payees.) 

Where a cheque is payable to “John Brown or order,” 
and John Brown himself presents it at the counter for 
payment, it is the practice of bankers always to require 
it to be indorsed by Brown before payment can be made. 

This practice was approved by the Mocatta Commit- 
tee (q.v.) which attached importance to indorsement in 
such cases as possibly affording some evidence of iden- 
tity of the recipient and some measure of protection for 
the public. The Committee’s recommendation on this 
point was accepted by the banks, and indorsement of 
cheques paid over the counter continues to be required. 

If a cheque payable to, say, the British Baking 
Company Ltd. is paid to credit of the manager’s or 
secretaiy’s private account, it should put the banker on 
inquiry at once, as he may be held liable if the cheque 
has been misappropriated. If it is necessary for agents, 
as, for instance, in the case of insurance companies, to 
place to the credit of their private accoimts cheques 
which are payable to their principals, the banker should 
be duly authorised in writing by the principals to per- 
mit of cheques being dealt with in that way. (See the 
case of A. L. Underwood Ltd. v. Bank of Liverpool and 
Martins Ltd.; v. Barclays Bank Ltd., and other cases 
under Collecting Banker.) 
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With regard to a cheque payable to one limited 
company and paid into credit of another limited com- 
pany, see the case under Collecting Banker. 

Where the payee of a cheque pays it into his own 
account, no indorsement is necessary since 1957, and 
the collecting banker handling such a cheque or instru- 
ment is protected by Section 4 of the Cheques Act, 1957. 

Where a cheque is payable to the bank on which it is 
drawn it is merely a direction to the bank to hold the 
amount as a trustee for its customers, the drawers, and 
to await further instructions from the drawers as to the 
disposal of the amount. 

Where a payee’s name was altered and the alteration 
was not authenticated by the initials of both the directors 
who had drawn the cheque, see the case of Souchette 
Ltd. V. London County Westminster & ParPs Bank Ltd., 
under Alterations. 

Where an addition was fraudulently made to the name 
of the payee of a cheque, after it was drawn, such altera- 
tion of the order to pay being facilitated by the leaving 
of a space after the payee’s name, it was held not to be 
such negligence on the drawer’s part as to absolve the 
banker from liability in paying the cheque in its altered 
state, although the addition was not apparent. The 
judge hinted, however, that if the practice of carelessly 
drawing cheques increased it might be held to be 
negligence on the drawer’s part. {Slingsby and Others v. 
District Bank Ltd., [1932] 1 K.B. 544.) 

In the case of a dividend warrant where several 
payees are named, it is the custom to pay upon the 
indorsement of one of them; but an interest warrant 
should, strictly, be indorsed by all the payees, though 
this is not always done in practice. (See Bill of 
Exchange, Cheque, Indorsement.) 

PAYING BANKER. It is the duty of a paying banker 
to pay the cheques of his customer so long as he has 
suflScient funds belonging to his customer to enable him 
to do so. Before paying a cheque, a banker must, of 
course, examine it to see that it is properly signed, that 
any necessary indorsements are correct and, generally, 
that the cheque is in order. 

In the case of bills domiciled with a banker it is part 
of his duty, either from a course of dealing or by 
instructions of his customer, to pay them, though he is 
otherwise not legally bound to do so as in the case of a 
cheque. The paying banker is the drawee of a cheque, 
and therefore a party to it, but he is not a party to a bill 
which is merely domiciled with him. 

If a drawer’s or an acceptor’s signature is foiled, a 
banker cannot debit his customer’s account with the 
cheque or bill. 

With regard to indorsements the position of the 
paying baiiker is — 

Bill. He cannot debit his customer’s account with a 
bill bearing a forged indorsement. The Bills of Ex- 
change Act does not give him any relief from a forged 
indorsement on a bill. 

Cheque. If a banker pays an open che(jue m good 
faith and in the ordinary course of busmess, he is 
protected against a forged indorsement by Section 60 
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of the Bills of Exchange Act, 1882. A banker paying a 
cross^ cheque in good faith and without negligence is 
protected by Section 80. 

A banker paying a cheque, whether crossed or open, 
which is not indorsed or is irregularly indorsed, is 
protected by Section 1 of the Cheques Act, 1957, 

Sir John Paget suggests, in his Law of Banking, that a 
cheque which contains a restriction that it is payable 
only if presented within a specified period may not be 
included under the term “cheque,” as defined by the 
Bills of Exchange Act. 

Cheque payable on condition that a form of receipt is 
signed. The banker is protected by Section 1 of the 
Cheques Act, 1957. It is not considered a transferable 
document. (See Receipt on Cheque.) 

Cheque crossed account payee,^" The words “account 
payee” do not concern the paying banker so long as he 
pays to a banker in accordance with the crossing. (See 
Account Payee.) 

Cheque crossed ^^not negotiable^'" The words “not 
negotiable” do not affect the paying banker. The 
cheque is treated as an ordinary crossed cheque, and the 
banker is protected accordingly. 

Crossed cheque. The banker is protected by Section 
80 of the Bills of Exchange Act (see Crossed Cheque), 
when he pays a cheque, crossed generally, to a banker, or 
crossed specially to the banker to whom it is crossed 
or his agent for collection being a banker. He also 
has the protection contained in the Cheques Act, 1957. 

Cheques paid under advice, when drawn upon another 
branch of the same bank, or upon another bank. (See 
Payment of Cheque.) 

Cheque drawn in payment of banker'" s draft, (See the 
case quoted under Banker’s Draft.) 

Drafts (which are not cheques). The banker is 
protected against a forged indorsement on an uncrossed 
banker’s draft by Section 19 of the Stamp Act, 1853. 
Crossed banker’s drafts are protected by Section 80 of 
the Bills of Exchange Act, 1882 (as extended by Section 
5 of the Cheques Act, 1957), and whether crossed or 
uncrossed Sections 1 (2) b and 4 (2) d of the Cheques Act 
protect the paying and collecting bankers respectively. 
(See Banker’s Draft, Cheque, Collecting Banker, 
Payment of Cheque.) 

PAYING-IN SLIPS. Paying-in slips, or credit 
vouchers, are the forms which are filled up showing the 
amount of cupro-nickel, copper, notes, bills, and 
cheques which are paid in to the credit of a customer’s 
account. Each slip should be signed by the customer, 
or the person who has prepared it on his behalf. The 
name of the account should be distinctly stated, and the 
date should be that of the actual date on which the 
money is paid in. Any alteration in the date or amount 
should be duly initialed by the person signing the 
voucher. It is usual for the cashier receiving the credit 
to initial the voucher, and sometimes he ^o initials, 
or stamps with a rubber stamp, a duplicate slip, or, if a 
book of credit slips is used by the customer, the counter- 
foili as an acknowledgment to the customer that tiie 
cash^ has been duly recdved. A cashier’s initials 
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upon the counterfoil or duplicate voucher does not in 
any way mean that the cheques and bills included in it 
are in order. 

Some bankers print upon their paying-in slips a 
notice that cheques, etc., for collection, though credited 
to the accoxmt when paid in, are not available for 
drawing against until the proceeds have been received 
at the branch. (See Effects Not Cleared.) 

Where an official of a company pays in to the credit 
of the company’s accoimt cheques payable to the 
company, it is not permissible for the official to receive 
part of the amount back in cash by simply making a 
deduction on the credit slip. A banker can pay out 
only when a cheque is drawn upon the account in the 
authorised way. 

Credit transfers were introduced in 1 960. (See Credit 
Clearing.) 

PAYMENT BY BILL. Where an unmatured bill is 
taken in payment of a debt, the debtor cannot be sued 
for the debt until the bill is due and is dishonoured; 
that is, the creditor’s right to sue for the debt is, by 
taking the bill, postponed till the maturity of the bill. 

Where a bill, indorsed by a debtor to his creditor, is 
dishonoured, the creditor must give the usual notices of 
dishonour to the drawer and each indorser, otherwise 
the debtor will be discharged from the debt. (See 
Dishonour of Bill of Exchange.) 

In the event of the acceptor’s bankruptcy, the holder 
of a bill which is not yet due may prove upon the estate 
subject to a rebate of interest at the rate of 5 per cent per 
annum from the time when the dividend is declared to 
the date when the bill would be due. (Bankruptcy Act, 
1914, Schedule 2, Rule 22.) 

Cheque. When a cheque is taken in settlement of a 
debt and the cheque is dishonoured the debt is not 
discharged, unless the person receiving the cheque did 
not present it for payment within a reasonable time. 
The drawer of the cheque, however, remains liable for 
six years from its date, except to the extent of any actual 
damage he has suffered due to delay in presentment 
for payment. (See Presentment for Payment.) 

PAYMENT COUNTERMANDED. (See Payment 
Stopped.) 

PAYMENT FOR HONOUR. When an acceptor 
fails to pay a bill at maturity, any person may, after the 
bill has been protested, pay it supra protest for the 
honour of some party to the bill. 

The regulations regarding payment for honour siq>ra 
protest are contained in Section 68 of the Bills of 
Exchange Act, 1882, which is as follows — 

“(1) Where a bill has been protested for non-payment 
any person may intervene and pay it supra 
protest for the honour of any party liable 
thereon, or for the honour of the person for 
whose account the bill is drawn. 

“(2) Where two or more persons offer to pay a bill 
for the honour of different parties, tiie person 
whose payment will discharge most parties to 
the bill shall have the preference. 

“(3) Payment for honour supra protest, in order to 
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operate as such and not as a mere voluntary 
payment, must be attested by a notarial act 
of honour, which may be appended to the 
protest or form an extension of it. 

“(4) The notarial act of honour must be founded on a 
declaration made by the payer for honour, or 
his agent in that behalf, dec&ring his intention 
to pay the bill for honour, and for whose 
honour he pays. 

“(5) Where a bill has been paid for honour, all 
parties subsequent to the party for whose 
honour it is paid are discharged, but the payer 
for honour is subrogated for, and succeeds to 
both the rights and duties of, the holder as 
regards the party for whose honour he pays, 
and all parties hable to that party. 

“(6) The payer for honour on paying to the holder 
the amount of the bill and the notarial 
expenses incidental to its dishonour is entitled 
to receive both the bill itself and the protest. If 
the holder do not on demand deliver them up 
he shall be liable to the payer for honour in 
damages. 

“(7) Where the holder of a bill refuses to receive 
payment supra protest he shall lose his right 
of recourse against any party who would have 
been discharged by such payment.” 

The drawer or any indorser may insert on a bill the 
name of a person to whom the holder may resort on 
dishonour of the bill by non-acceptance or non-pay- 
ment. Such person is called a “referee in case of need,” 
and, if so disposed, will accept or pay the bill for the 
honour of the drawer or indorser as the case may be. 
(Section 15, Bills of Exchange Act, 1882.) (See Accept- 
ance FOR Honoxjr, Bill of Exchange.) 

PAYMENT, MISTAKES IN. (See Payments under 
Mistake of Fact.) 

PAYMENT OF BILL. A bill of exchange is, in the 
usual course of events, paid by the acceptor, and when 
so paid it is discharged and the bill delivered up to him. 
The Bills of Exchange Act, 1882, provides— 

“Section 59. (1) A bill is discharged by payment in 
due course by or on behalf of the drawee or 
acceptor. ‘Payment in due course* means 
payment made at or after the maturity of the 
biU to the holder thereof in good faith and 
without notice that his title to the bill is 
defective. 

“(2) Subject to the provisions hereinafter contained, 
when a bill is paid by the drawer or an indorser 
it is not discharged; but 
“(a) Where a bill payable to, or to the order 
of, a third party is paid by the drawer, 
the drawer may enforce payment thereof 
against the acceptor, but may not re- 
issue the bill. 

“(h) Where a bill is paid by an indorser, or 
where a bill payable to drawer’s order ! 
is paid by the drawer, the party paying I 
it is remitted to his former rights as | 
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regards the acceptor or antecedent par- 
ties, and he may, if he thinks fit, strike out 
his own and subsequent indorsements, 
and again negotiate the bill. 

“(3) Where an accommodation bill is paid in due 
course by the party accommodated the bill is 
discharged.” 

In Auchteroni & Co, v. Midland Bank Ltd,^ [1928] 
K.B. 44 T.L.R. 441, the plaintiffs drew a bill payable to 
themselves on the N. P. Company, who accepted the 
bill and gave their bankers, the defendants, instructions 
to pay it at maturity. When the bill became due, the 
plaintiffs handed it to their cashier to take it to their own 
bank and have it collected, but the cashier, instead of 
carrying out his duty, went to the defendant bank and 
obtained payment for it over the counter, and absconded 
with the money. The plaintiffs had indorsed the bill in 
blank before handing it to their cashier. The defendants 
held that, as the bill was a negotiable instrument, they 
were protected by Section 59. The plaintiffs held that 
Section 59 could not protect the defendants because the 
circumstances of the payment were so unusual that the 
defendants could not say that they had made the pay- 
ment without notice of irregularity. Wright, J., in the 
course of his judgment, said: “Was the demand for 
payment over the counter in this case so unusual that 
the defendant’s suspicions ought to have been aroused? 
The evidence showed that though such a course was 
unusual, it was not unknown. If the contention of the 
plaintiffs was right, no banker could ever safely pay a 
bill over the counter without first making inquiries. If 
there were special circumstances as, for instance, if a 
bill for a large sum was presented by a tramp or % an 
office boy, the bank might properly wait to make in- 
quiri^, but if it did so in other cases it risked dishonour- 
ing the bill under Section 47 and committing a breach of 
its duty to its customer, the acceptor. The plaintiffs 
had entrusted the indicia of title to their servant and he 
had defrauded them, but for that the defendants were 
not responsible.” 

“Section 61. When the acceptor of a bill is or be- 
comes the holder of it at or after its maturity, in his own 
right, the bill is discharged.” 

“Section 62. (1) When the holder of a bill at or after 
its maturity absolutely and unconditionally 
renounces his rights against the acceptor the 
bill is discharged. 

“The renunciation must be in vsriting, 
unless the bill is delivered up to the act^tor. 

“(2) The liabilities of any party to a bill may in like 
manner be renounced by the holder before, at, 
or after its maturity; but nothing in this 
Section shall affect the rights of a holder in 
due course without notice of the renunciation.” 

If an acceptor pays the amount of a biU before it 
arrives at maturity, he may, should he wish to do so, 
re-issue the bill, because, being paid before it is due, it is 
not discharged. If he does not wish to re-issue the bill, 
he should cancel or destroy it, for if, by any means, the 
bill should come into thehandsofaholderin duea>urse 
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before it matures, that holder will have a right of action 
against the acceptor and all other parties to the bill. 

When a bill payable on demand is paid, it is dis- 
charged and cannot be re-issued; and when a bill 
payable after date is paid at or after maturity it also is 
discharged and cannot be re-issued. 

No right of action can be maintained on a discharged 
bill, though the right to sue upon the consideration may 
still continue. 

If an acceptor pays only a part of the amount of a 
bill at maturity, the part payment is a discharge to that 
extent, and the banker should place a receipt for the 
amount paid upon the back of the bill and qualify the 
receipt by adding that the part payment is accepted by 
him without prejudice to the rights of any of the other 
parties to the bill. Notice of the part payment should be 
given to the other parties. The bill itself is not, of 
course, given up against a part payment. The bill 
should be noted for the unpaid balance. 

In the case of part payment of a foreign bill, the bill 
must be protested for the balance. 

A bill should not, as a rule, be given up to an acceptor 
when, on presenting the bill to him for payment, he 
offers anything except cash or notes. If a cheque, which 
can be collected the same day, is offered, the bill should 
be retained until cash has been received for the cheque, 
or the bill may be piimed to the cheque so that the 
drawer can obtain it from his bankers when the cheque 
has been paid; but a cheque which cannot be cashed 
the same day should not be taken. It is necessary to 
bear in mind that if a cheque is taken in payment of a 
bill and the cheque is subsequently returned unpaid, the 
banker will have lost recourse against the various parties 
to the bill and will have only the acceptor to look to 
for the money. London baiikers accept cheques upon 
clearing bankers in payment of bills, the cheques being 
attached to the bills and passed at once through the 
Clearing House. 

If a bill drawn on John Brown, Leeds, payable at 
sight, contains a note on the bill that it is “payable in 
London,” and John Brown wishes to pay the bill in 
Leeds when presented to him, he must bear any cost 
there may be in transmitting the money to London as 
the holder of the bill is entitled to have the full amount 
paid in London. 

"^ere a bill, indorsed to the holder by the bank at 
which the acceptor had made it payable, was paid by 
the bank at maturity and dishonoured on the following 
day it was held (in Pollard v. O^den (1S53), 2 E, & B. 
459), that the bank had paid the bill in their capacity as 
indorsers, and that they reserved to themselves the 
right to examine into the state of the acceptor’s accounts 
and determine whether they would honour the bill or 
not. Mr. Justice Erie said: “I think it is clear law that 
the holder of a bill indorsed to him by a bank at which 
the acceptor has made it payable may, if the bank choose 
to dishonour the bill, receive payment forthwith from 
the bankers in their capacity as indorsers. . . . The 
baidc might have said to the holder ‘we require a reason- 
able time to examine into the state of the accounts 


between us and the acceptor before we either honom or 
dishonour this bill; but in case we determine to dis- 
honour it we shall be liable to you as indorsers; there- 
fore, to save trouble, take your money ; if we honour the 
bill you are paid; if not, we are taking it up as indorsers 
of a dishonoured bill.’” 

A banker may, as is the custom with London bankers, 
debit a bill to an acceptor’s account, when payable at 
that banker’s, without requiring any advice from the 
acceptor, the acceptance being a sufficient authority, 
but in practice, country bankers usually require an 
advice. Coimtry bankers often receive from an acceptor 
periodically a list of his bills falling due and an order to 
pay them. The customer’s signature on an advice 
should not be cancelled. 

A banker is not obliged to pay a bill after his usual 
hours of business. 

Before paying a bill the banker should see that it is in 
order in all respects. He must be satisfied that it bears 
the acceptor’s signature. He should verify the due date 
and see that the stamp is correct. (See remarks under 
Payment of Cheque.) 

A banker does not get a good discharge in paying bills 
(other than cheques) where there is a forged indorse- 
ment, for he has not paid the holder as required by 
Section 59 and hence has not paid the bill in due course, 
being consequently liable to his customer, the acceptor. 
In the case of cheques, statutory protection against this 
liability is given by Section 60. (See Payment of 
Cheque.) 

In Bank of England v. Vagliano Brothers^ [1891] A.C. 
107, Lord Macnaghten said: “In paying their cus- 
tomers’ acceptances in the usual way bankers incur a 
risk perfectly understood, and in practice disregarded. 
Bankers have no recourse against their customers if 
they pay on a genuine bill to a person appearing to be 
the holder, but claiming through or under a forged 
indorsement. The bill is not discharged; the acceptor 
remains liable; the banker has simply thrown his 
money away.” (See Forgery.) 

When a promissory note is made payable at a bank, 
the banker is Hable if he pays it in the event of a forged 
indorsement. 

If the acceptor fails to pay a trade bill at maturity 
and an indorser or the drawer pays it, the bill is not 
discharged by such payment, and the drawer can sue 
the acceptor for the amount plus expenses and inter^t, 
and the indorser can sue the acceptor or any prior 
parties. 

But if a bill is an accommodation bill and is not 
met by the acceptor when due, it is, if paid by the 
drawer or indorser, discharged when the party paying 
it is the person for whose accommodation the bill was 
drawn or accepted. 

Between immediate parties the giving of a bill or 
cheque shifts the burden of proof. The drawer has to 
prove the absence of consideration; if there were no 
cheque, the onus would lie on the payee who would be 
suing for the money. 

If an acceptor or any other person pays to a banker 
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an amount for the special purpose of providing for a 
bill falling due, that amount is earmarked for that 
purpose and cannot be used by the banker for any 
other purpose, such as to reduce an overdraft which the 
acceptor may have. 

Where a person accepts a bill payable at a bank where 
he has no account, the banker is under no obligation to 
receive money from the acceptor with which to pay the 
bill. 

Where a bill is intentionally cancelled by the holder 
or his agent, and the cancellation is apparent thereon, 
the bill is discharged. 

It is not necessary, on payment of a bill by the accept- 
or, to gwe a receipt for the money, as the delivering up 
of the bill to the acceptor is sufficient to cancel his 
liability upon it, but if, as is sometimes done, a receipt 
is indorsed upon the bill by the holder, the receipt 
(except in the case of a banker) requires to be stamped 
2d. in the same way as an ordinary receipt. 

Where the holder of a bill is bankrupt, payment of the 
bill requires to be made to the trustee and not to the 
bankrupt. 

Where the holder is dead, payment must be made to 
the executor or administrator. 

If, instead of payment, a holder accepts a fresh bill 
from the acceptor, the drawer and indorsers of the old 
bill will be discharged, unless they are parties to the new 
bill. 

When a banker is employed to collect a bill, he should 
not, unless under instructions from his correspondent, 
accept payment subject to any conditions, otherwise he 
may render himself liable for the amount of the bill. 

With respect to a bill paid under rebate, see Docu- 
mentary Bill. 

If a banker wrongly dishonours an acceptance of his 
customer he will be liable in damages. (See Dishonour 
OF Bill of Exchange.) He should, therefore, be 
careful to see that everything has been credited to the 
account and that the balance is correctly stated, before 
returning a bill. 

If a banker pays a bill across the counter, and, as soon 
as he has done so, finds that he should not have paid it, 
he cannot compel the person to whom he paid the money 
to return it, though if a misteike is made by handing too 
much money to the customer the mistake may be 
rectified. (See Bill of Exchange, Cancellation of 
Bhl of Exchange, Overdue Bill, Payment for 
Honour, Payment of Cheque, Payments under 
Mistake of Fact, Presentment for Payment, Time 
of Payment of Bill.) 

PAYMENT OF CHEQUE. When an open cheque 
is presented for payment it r^uires to be carefully 
scrutinised to see that everything is in order. If the 
account upon which the cheque is drawn will admit of 
its payment, the banker, before paying it, must be 
satisfied that it bears the signature of his customer, or 
of the person who may have been authorised by his 
customer to sign, and that payment of the cheque has 
not been stopped by the drawer. If it is a cheque pay- 
able to order, any necessary indorsements must be 
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scanned to see that they are apparently correct. It 
should also be noticed whether the cheque is post-dated 
or is stale dated, whether the amoxmt in writing agrees 
with the amount in figures, and whether, if any altera- 
tion has been made in the cheque, such alteration is 
duly initialed by the drawer or drawers. On being 
satisfied that aU these various points are in order, and 
that there is no other reason why the cheque should not 
be paid, the banker may, if the person presenting the 
cheque appears, so far as he can tell, to be entitled to it, 
pay the cheque. 

Since 1957 a banker paying a cheque, whether crossed 
or open, which is not indorsed or which is irregularly 
indorsed, is protected by Section 1 of the Cheques Act, 
provided that he pays in good faith and in the ordinary 
course of business. 

If a cheque has been marked for payment it must be 
taken into account in ascertaining the balance, as the 
banker must pay that cheque. 

H a banker dishonours a cheque which ought to be 
paid he will be liable in damages. 

In London Joint Stock Bank Ltd, v. Macmillan and 
Arthur, [1918] A.C. 111, Lord Shaw said : “If the cheque 
do not contain on its face any reasonable occasion for 
suspicion as to the wording and figuring of its contents, 
the banker, under the contract of mandate which exists 
between him and his customer, is bound to pay. He 
dare not, without liability at law, fail in this obligation 
and the consequences to both parties of the dishonour of 
a duly signed and ex facie valid cheque are serious and 
obvious. In the second place, if there be on the face 
of the cheque any reasonable ground for suspecting that 
it has been tampered with, then that, in the usual case, 
is met by the marking ‘refer to drawer,* and by a delay 
in payment, until that reference clears away the doubt. 
Always granted that the doubt was reasonable, the 
refusal to pay is warranted.** In practice, however, a 
banker would refer such a cheque marked with some 
other form of answer than the words “refer to drawer,** 
as those words are commonly used when returning a 
cheque for lack of funds. 

When paying a crossed cheque to another banker 
practically the same points require to be observed and, 
in addition, the nature of the crossing. (See Crossed 
Cheque.) 

When a cheque is presented for payment, a banker is 
required either to pay it or dishonour it. If everything 
is in order he is obliged to pay it, or stand the conse- 
quences of wrongly refusing to pay, apart from the 
exceptions coming imder Payments under Mistake of 
Fact 

It is possible for everything connected with a cheque 
to be absolutely correct and yet the cashier who has to 
pay it may have a strong suspicion that the person 
presenting it is not entitled to it. Lord Halsbury in 
Vagliam Bros, v. Bank of England, [1891] A.C. 107, 
said: “I can weE ima^e that on a person presenting 
hunself, whose appearance and demeanour was 
calculated to raise a suspicion that he was not likely 
to be entrusted with a valuable document for which he 
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was to receive payment in cash, I should think it would 
be extremely probable that, whether the document were 
a cheque payable to bearer for a large amount, or a 
bill, the counter clerk and banker alike would hesitate 
very much before making payment.” 

An open cheque payable to a company, purporting 
to bear any necessary indorsement, can safely be paid 
to a stranger without inquiry, unless any suspicious 
circumstances were present that would amount to 
notice of defective title. 

When a cheque has a notice upon it that it must be 
presented for payment within a certain fbced time from 
the date of the cheque, the banker must see that the 
time has not expired before paying the cheque. 

Where a customer has two accounts with the same 
bank, one at Branch A and another at Branch B, and 
both are credit accounts, the banker at Branch A, when 
a cheque drawn upon his branch is presented, is not 
obliged to take into consideration a balance at any 
other branch than his own. If, however, the account 
at Branch B is overdrawn and at Branch A is in credit, a 
banker may, if necessary, regard them as one account. 
(See Set-off.) 

The drawer of a crossed cheque is not entitled to a 
longer time to provide for it than in the case of an 
open cheque. A crossed cheque received from another 
bank by post or through the local exchange or by 
special presentation, may be dishonoured forthwith 
if there are no funds and need not be held until the 
close of business to see if it is provided for or if the 
drawer desires to stop it. 

A banker at Branch A is not obliged, before dishon- 
ouring a cheque to ascertain, by wire or otherwise, if the 
customer has paid in at Branch B on that day for his 
credit at A, even though the customer is in the habit of 
paying in at B. 

It is veiy necessaiy, before paying a cheque, that the 
banker should be fuUy satisfied that it ought to be paid, 
because, as soon as he hands the money across the 
counter, the ownership in that money passes from the 
banker to the person presenting the cheque, and, unless 
the presenter is willing to repay, the banker cannot 
obtain it back, even if he discovers immediately that the 
money should not have been handed over. Chief 
Justice Erie in Chambers v. Miller (1862), 13 C.B,N.S. 
125 said; *‘The bankers* clerk chose to pay the cheque; 
and the moment the person presenting the cheque put 
his hand upon the money it became irrevocably his.” 

Where a banker has given his agent orders to pay 
certain cheques, or cheques up to a fixed amount, on 
behalf of a customer, the cheques, when paid, are 
debited to the customer’s account on the day they are 
received by the banker, but any interest on the account 
is reckoned as thougfh the cheques had been debited on 
the actual date when they were paid by the banker’s 
agent. (See Standing Credits.) 

When a branch pays, under advice, a cheque drawn 
upon another branch of the same bank, in the opinion 
of Mr* George Wallace, K.C. (see Q.B,P., 8th edn.. 
No. 488), payment at the substituted branch is a pay- 


ment by the bank on which the cheque is drawn, and the 
bank obtains the protection of Section 60 of the Bills of 
Exchange Act, 1882. Mr. Wallace considers that there 
is sufficient evidence of the practice to satisfy any Court 
that it has now come to be part of the ordinary course of 
business of bankers. If, however, a bank pays, under 
advice, a cheque drawn upon another bank, the advised 
bank does not obtain any statutory protection. If the 
indorsement is regular the advised bank becomes a 
holder for value, but if forged or unauthorised the 
bank may incur liability for conversion. In such a case, 
however, the paying bank may look to their principals, 
the advising bank, for an indemnity. To guard agaiast 
this risk 3ie advising bank, when accepting their 
customer’s instructions, should strictly take from him a 
counter-indemnily, but in practice this is seldom done. 
(See Branches.) 

Where a cheque for, say, £20 is presented for payment 
and the drawer has only £19 to credit, and the banker 
refuses payment, the presenter should not be told how 
much is short in order to enable him to pay in the 
pound and thus obtain payment. But if the presenter 
ascertains the amount from some other course, the 
banker cannot refuse to accept the sum for his customer’s 
credit, even if paid in by the person who immediately 
thereafter presents the cheque for £20. 

When a banker learns that a customer is dead, or has 
become mentally incapable, or he receives notice of the 
presentation of a bankruptcy petition, or ascertains 
that a receiving order has been made, he must not pay 
any further cheques on the account, but return them to 
the presenter with an answer written upon them. 

After notice of commission of an act of bankruptcy, 
cheques should only be paid to the drawer or his assig- 
nee, and cheques payable to third parties should be 
dishonoured. (See Act of Bankrxjptcy.) 

As to payments to imdischarged bankrupts see under 
Bankrupt Person. 

Where a banker has been served with a g?imishee 
order, see Garnishee Order. 

In cases where a cheque has a bill attached, if the 
cheque specifically refers to the bill, the banker must 
see that ffie bill, as well as the cheque, is in order; but 
if the cheque does not allude to the bill the cheque must 
be dealt with, without regard to the bill. 

It is desirable that cheques should, as far as possible, 
be paid in the order in which they are presented. A 
cheque which arrives in the morning’s Clearing must be 
paid, if the account will admit of it, and must not be 
dishonoured in order to admit of a cheque presented 
across the coxmter later in the day being paid. 

If a cheque is dishonoured because of insufficient 
funds, a cheque presented subsequently should be paid 
if the funds are sufficient for it. 

A cheque does not operate as an assignment of the 
drawer’s funds in the hands of the drawee, but in 
Scotland it is otherwise. (See Section 53, Bills of 
Exchange Act, 1882, under Drawee.) 

Before returning a cheque a banker should make 
certain that everything has been credited to the 
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account and that the balance is stated correctly, for if 
he wrongfully dishonours a cheque of his customer he 
will be liable in damages. Bank charges should not be 
debited to an account at an unusual time unless by 
agreement with the customer. (See Dishonour of Bill 
OF Exchange.) 

With respect to cheques which a customer has paid in, 
but which the banker has not yet cleared, it forms a 
matter of arrangement between the banker and the 
customer as to whether or not they are to be considered 
as definitely placed to the customer’s credit and so 
available as funds in hand wherewith to meet any of the 
customer’s own cheques which may be presented, and 
it is very advisable to have a definite understanding on 
the point. Subject to whatever arrangement has been 
made between himself and his customer, the banker will 
either pay such cheques or return them unpaid with 
answer marked thereon “Effects not cleared.” (See 
“Effects not Cleared.”) 

A banker who, in good faith and in the ordinary 
course of business, pays a cheque drawn on himself, is 
protected by Section 60 of the Bills of Exchange Act, 
1882, if an endorsement proves to have been forged or 
made without authority. A banker who pays a crossed 
cheque, in accordance with Section 80, is protected 
against a forged indorsement. (See the Section under 
Crossed Cheque.) 

A banker is not obliged to pay a cheque out of bank 
hours. If he does so, he may lose the protection of 
Section 60, and runs the risk of paying a cheque, pay- 
ment of which may be “stopped” by the drawer as soon 
as the bank doors are opened for business. 

As to a cheque presented through the post by a 
stranger, see imder Presentment for Payment. It is, 
of course, in order for a customer to send a cheque by 
post in order that cash may be remitted to him. 

Cheques received through the Clearing must be paid 
or dishonoured on the day of receipt; cheques paid to 
credit which are drawn upon the same branch may be 
returned unpaid on the foUowing day, but in practice all 
cheques are either paid or dishonoured on the day 
they are received, except that where the system of 
Deferred Posting is in force the Clearing Bankers have 
agreed that returns may be made within forty-eight 
hours of presentation, provided that notice of dis- 
honour is advised to the presenting bank by midday on 
the second day. (See Dishonour of Bill of Exchange.) 

Where a cheque was paid in at the same branch upon 
which it was drawn for the credit of the account of an 
employee of the drawer and payable to a third party, it 
was held that it was paid in the ordinary course of 
business notwithstandmg that negligence was present. 
Nevertheless the bank in its other function as collecting 
agent was liable for conversion on the grounds of such 
negligence. {Worshipful Company of Carpenters v, 
British Mutual Banking Co., [1937] 3 All E.R. 811.) 

When a banker is requested by wire to state if a 
certain cheque will be paid when presented, a guarded 
reply such as that recommended by the Institute of 
Barkers, “Would pay if in our hands and in order,” 
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should be given. A reply such as “Yes, if in order,” 
would render the banker liable if, before the cheque is 
actually presented, the customer’s balance is altered 
so as not to admit of its payment, or if the cheque is 
“stopped” by the drawer, of if the balance is legally 
attached. (S^ Advise Fate.) 

By Section 75 of Bills of Exchange Act, 1882— 

“The duly and authority of a banker to pay a 
cheque drawn on him by his customer are determmed 
by- 

“(1) Countermand of payment; 

“(2) Notice of the customer’s death.” 

It is desirable that a countermand of payment of a 
cheque should be in writing and be signed by the drawer, 
and if the countermand is subsequently cancelled it 
also should be in writing. 

(See Payment Stopped.) 

PAYMENT OF WAGES ACT, 1960. The practical 
effect of the Truck Acts was to stop employers paying 
wages to their employees otherwise fiian in legal tender; 
thus employers have been constrained to draw large 
sums of money from their bankers in order to pay 
wages. Attacks upon cashiers carrying money back to 
their firms have become much more frequent in recent 
years, and there has been considerable pressure for the 
repeal of the Truck Acts. For advice on the operation 
of these Acts the Government has consulted the National 
Joint Advisory Council, which concluded in April, 
1959, that although the Truck Acts contained valuable 
safeguards for the worker which ought not to be 
abandoned, nevertheless they might no longer be bene- 
ficial in every respect. It was recommended that a small 
independent committee should be set up to review the 
whole question, and such a comnoittee was set up in 
July, 1959, under the chairmanship of Mr. David 
Karmel, Q.C., with terms of reference “to consider in 
the light of present-day conditions the operation of the 
Truck Acts, 1831 to 1940, and related legislation, and 
to make recommendations.” As the study of all the 
complexities of the Truck Acts would obviously take 
some time, the Government decided to deal separately 
with the limited question of the way m which wages 
were to be paid. The immediate outcome was the 
Payment of Wages Act, 1960, which removed prohibi- 
tions which were generally agreed to have outlived their 
usefulness. Section 1 of the Act authorises payment of 
wages into a bank account, or by cheque, or by money 
or postal order, provided that an employee makes a 
written request accordingly and his employer agrees. 
The employer’s agreement may be in writing to the 
employee or by paying the wages in the manner 
requested. Payment into a bank accoimt shall be made 
to an account standing in the name of the person to 
whom payment is due, or an account standing in the 
TiflTnft of that person jointly with one or more other 
persons. The employee’s written request must specify 
the bank, the branch and the name of the account to be 
credited. Where payment is by cheque the cheque is to 
be made payable to or to the order of the person to 
whom the wages are due. 
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A “bank” includes a savings bank, and a “savings should be requested to inform the drawer at once so 
bank” includes any trustee savings bank, but not the that the latter may instruct the banker to stop payment. 
Post OiOace Savings Bank. “Account” includes a If the cheque is presented before such instructions are 
current account or a deposit account, and “branch” to hand, a banker will exercise great discretion before 
includes a head office. honouring it. 

The Act was brought into operation by stages, the If the cheque which is lost is signed by several persons, 

fin al stage being the payment of wages by cheque. The a notice from one of them, e.g. one executor, one trustee. 

Minister of Labour appointed March 1st, 1963, as the a secretary, etc., is usually acted upon by a banker, 

day of this final step to be taken. Where the account is in several names and the lost 

The Karmel Committee have now completed their cheque is signed by, say, only one of the account holders, 
inquiry into the wider field of the scope of the Truck or by one partner, a notice from any of the other 
Acts and their appropriateness to present-day condi- holders or partners is sufficient authority to a banker to 
tions. Although there are strong arguments that the justify him in stopping payment of the cheque. 

Truck Acts should be abolished and not replaced by When the drawer wishes to cancel his order to stop 
fresh legislation, the Committee consider that to aban- payment, it should be done in writing and be signed by 
don all statutory protection would be premature. On him. 

the other hand, the Truck Acts are manifestly out of When a drawer wishes to stop payment of a cheque, 
date and hinder, or even prevent, employers and workers he is entitled to do so during the usual business hours, 
from making arrangements which seem to them mutu- and if a banker pays a cheque before the commencement 
ally convenient and which are clearly unobjectionable of business, or after the doors are closed, he incurs the 
in principle. They, therefore, recommend that the Acts risk of paying a cheque which may be “stopped” as 
should be repealed in their entirety and replaced by soon as the drawer has the opportunity, 
legislation adapted to modem conditions. There may. When an order to stop payment is received at the 
therefore, be some amendment to the new Act, particu- moment the cheque is presented and before the banker 

larly on the score of its reference to “workmen” as has paid over the money, the cheque should not be paid, 

defined in the Employers and Workmen Act, 1875. In the case of a cheque received through the Clearing, 

This definition is so unsatisfactory that the Committee the drawer has the right to stop payment of it up till the 
consider that it should be abandoned for the purposes close of business, as the banker has that time in which 

of any future legislation. to decide whether to pay or return a cheque. If the 

PAYMENT STOPPED. A customer has the right cheque has been cancelled, before the countermand of 

to give notice to his banker to stop payment of a payment, it may be marked “cancelled in error.” 

cheque which he has issued. The notice should be in An order to a banker to pay money is revocable until 
writing, give accurate particulars of the cheque and be something definite has been done by the banker 
signed by the drawer. binding hSm to the person to be benefited, as by crediting 

If a banker pays a cheque after a “stop order” has him or admitting that he holds the money to his use. 
been received, he will be liable for so doing. It is Law of Banking,) 

necessary, therefore, to warn each branch where the \^ere payment of a cheque is countermanded by 
cheque may be presented of the notice which has been telephone or telegram, the written confirmation of the 

received. A notice should be placed in the customer’s drawer should be obtained without delay. In Hilton v. 

account in the ledger, so that anyone referring to the Westminster Bank Ltd, (1927), 43 T.L.R. 124, a drawer 

account may at once observe particulars of the “stop.” stopped payment of a cheque by telegram, quoting the 

To prevent the notice being overlooked, it is a good plan number as 117283 and later confirmed this by tele- 

to insert in the ledger a red-coloured slip, with the word phone. A cheque was later presented and paid for the 

“stop” printed in large letters, giving particulars of the same amount and identical in detail except the number 

stopped cheque. A list of all orders to stop payment was 117285. It transpired that this was in fact the 

should be kept in some convenient form for ready cheque the drawer intended to stop, its number having 

reference by those officials who are concerned with the been wrongly quoted. The drawer sued the bank for 

payment of cheques. having paid contrary to instructions, contending that 

In London Provincial and South-Western Bank Ltd, v. the bank was not entitled to assume that the cheque 

Frank Buszard (1918), 35 T.L.R. 142, Lawrence, J., that was paid was a duplicate of the stopped cheque, 

held that notice of the stopping of a cheque at one especially as an examination ofthe drawer’s paid cheques 

branch of a bank was not notice to the other branches, would have shown that the cheque bearing the number 

He said that it appeared from Clode v. Bayley (1843), given in mistake by the drawer had already been paid 

12 M. and W. 231, that there was a right to a separate and did not correspond with the stopped cheque. It was 

notice of dishonour as between the different branches of held in the House of Lords that the bank was entitled 

a bank. ^ to assume that the cheque actually paid was a duplicate 

The drawer of a cheque is the only person who can cheque as there could be only one cheque bearing a 

“stop payment” of it, but bankers often receive notice printed number, whilst there might be many cheques in 

from die payee of a cheque that it has been lost or favour of the same payee and for the same amount, 

stolen. Where notice is received from a payee, he In Curtice v. London City & Midland Bank, [1908] 1 
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K.B. 293, a telegram from a drawer stopping payment 
of a cheque was delivered after hours in the bank letter- 
box and overlooked the next morning when the box 
was cleared. Before it was discovered the cheque was 
presented and paid. The Appeal Court held that the 
dieque was not in fact stopped, as notification of the 
countermand did not actually come to the bank’s notice 
and there could be no constructive countermand of 
payment A verdict was given for the bank but the 
Court suggested that there might have been a ground of 
action for negligence in respect of the careless clearing 
of the letter-box. 

PendiDg confirmation of a countermand by telegram 
or telephone, a bank should not refuse payment but 
postpone it pending corroboration. Any answer put on 
a cheque in these circumstances should make this clear. 

If, exceptionally, a banker has accepted a cheque in 
the same manner as a drawee might accept a bill of 
exchange, or if, in answer to a telegram from another 
bank, he unqualifiedly replies that the cheque will be 
paid, he must pay the cheque when presented. But if, 
in the meantime, the drawer has stopped payment of it, 
the banker cannot charge it to the drawer’s accoimt. 
(See further information under Marked Cheque.) 

Although a drawer has the right to stop payment of a 
cheque drawn by him, yet if the payee has negotiated 
the cheque, any subsequent bona fide holder for value 
can sue the drawer, provided that the cheque was not 
crossed “not negotiable.” (See Countermand of 
Payment, Lost Bill of Exchange.) 

When returning a cheque, payment of which has been 
countermanded by the drawer, the answer written on 
the cheque should be “payment countermanded by the 
drawer,” or “orders not to pay.” The answer “payment 
stopped” should not be used, as it naight be interpreted 
to mean that the drawer had stopped payment of his 
debts. 

Where a banker pays a cheque countermanded by the 
customer and recredits the latter’s account, he is sub- 
rogated to the rights of the person receiving the money, 
and may also prevent the customer from becoming 
“unjustly enriched”; that is to say that the customer 
may not keep the money recredited and also reap the 
benefit he obtained from the party to whom the banker 
paid the stopped cheque in error. This subject is a 
diflScult one and has rarely been before the Courts. 

PAYMENT STOPPED (NOTES). A banker cannot 
refuse payment of his own notes. A holder for value 
without notice that the note has been lost or stolen may 
compel the banker to pay it, but where a note is pre- 
sented, payment of which has been stopped, a banker 
should exercise the utmost care and make full inquiries 
before cashing it. 

PAYMENTS UNDER ADVICE. (See Payment of 
Cheque, Standing Credits.) 

PAYMENTSUNDERMISTAKEOFFACT. Money 
paid away under mistake of fact can, in certain circum- 
stances, be recovered. The mistake must be one of 
fact, not of law. Assuming that the receiver of the 
money took it in good faith— without which he would 
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not be allowed to keep it— it is a general, though not 
an absolute, rule that he cannot be made to refund 
where he has changed his position and it would accord- 
ingly be prejudicial to him to repay. Money paid on a 
negotiable instrument can probably not be recovered, 
Paget {Law of Bankings 4th edn., p. 402) on Jones v. 
Waring & Gillow, [1926] A.C. 670, says: “Money paid 
to a man as principal, not agent, under mistake of fact 
can be recovered against him, although he has detri- 
mentally altered his position, if he did so merely in 
consequence of the payment and not in reliance on some 
independent act or representation of the payer’s or by 
some breach of duty on the payer’s part, or unless the 
mistake of fact directly touches a negotiable instrument 
by virtue of which he received the money, and his 
position has been or might have been prejudiced in the 
interval between payment and reclamation.” 

The conditions governing recoveiy are— 

(a) The mistake must be between the payer and 
receiver. {Chambers v. Miller (1862), 13 C.B.N.S. 
125.) 

The payer must be under mistake as between himself 
and the receiver. It is not sufficient, for example, for 
the payer to be labouring under a mistake of fact 
relative to a third party— a banker paying a cheque 
in the belief that the drawer was alive, when he was in 
fact dead, would not be entitled to recover from the 
payee. 

{b) That the money has not been paid to an agent 
who has paid over to his principal. 

The position depends on whether the agent has paid 
his principal. In Kleinwort Sons Co, v. Dunlop 
Rubber Company Ltd, (1907), 23 T.L.R. 696, the defend- 
ants paid the plaintiffs in error, and it was held that the 
money could be recovered as the plaintiffs had not 
changed their position — they had made further ad- 
vances to the customers for whom the payment was 
received, but the Court held that they would have made 
such advances in any event and were not induced to 
do so by the payment in question. Kerrison v. Glyn, 
Mills & Co, (1911), 28 T.L.R. 106, was on similar lines, 
the plaintiff having paid the defendants for a purpose 
which had failed. The defendants were not allowed to 
argue that, having credited their clients, they could not 
refund. The case of Admiralty Commissioners v. 
National Provincial Banky Ltd, (1922), 38 T.L.R. 492, 
decided against the bank’s argument that money 
admittedly paid to it in the belief that the intended 
payee was alive, when he was dead, could not be 
repaid without the consent of the deceased’s personal 
representatives. Gower v. Lloyds National Provincial 
Foreign Bank Ltd,^ [1938] All E.R., decided that 
where a bank received money under mistake of fact 
and paid over to a principal, the fact that it was under a 
misapprehension as to the identity of the principal did 
not deprive it of its defence that it had altered its 
position, the money being irrecoverable from the per- 
sons to whom it had in error been paid away. 

(c) That the money has not been paid to a principal 
who would suffer if forced to repay. 
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He must, however, have been induced to change his 
position by some representation on the part of the 
payer (vide Lord Cave in Jones v. Waring Gillow 
(supra)), and not merely as a consequence of the 
payment. 

(d) That the money has not been paid on a negotiable 
instrument. 

Money paid on a negotiable instrument can be 
recovered where the mistake is one as to the instrument 
itself, not to anything extraneous to it. Payment of a 
cheque over the counter caimot be recovered where the 
payer discovers that he has made a mistake in regard 
to the position of the account, provided the receiver 
took in good faith. (London dt River Plate Bank v. Bank 
of Liverpool, [1896] 1 Q.B. 7.) If, however, the instru- 
ment was a forgery, it might be that the money could be 
recovered, though Sir John Paget rather doubted if this 
is so. There would usually be an indorsement brmgmg 
the instrument within the general rule, and if there were 
not, as in the case of a bearer bill on which the drawer’s 
signature was forged, the payee would probably not be 
worth proceeding against. 

The holder of a bfi has the right to know immediately 
on presentation whether it will be paid or not (London & 
River Plate case, supra), this, in the words of Sir John 
Paget, being an element essential to the negotiability of 
the instrument and imperatively demanded by the 
exigencies of business. 

In Imperial Bank of Canada v. Bank of Hamilton, 
[1903] A.C. 49, it was suggested that the test was the 
loss of opportunity of giving notice of dishonour, but, as 
Sir John Paget says, it is hard to conceive any case of 
payment by mistake when such opportunity would be 
lost. 

PAYMENTS UPON APPLICATION. (See Appu- 
CAxroN FOR Shares.) 

PENNY. A silver penny is now issued only as 
Maundy money (q-v.\ Its standard weight is 7.27272 
grains troy. 

At one time silver pennies were frequently cut into 
halves and quarters to act as halfpence and farthings. 

A bronze penny is a mixed metal of copper, tin, and 
zinc. Its standard weight is 145.83333 grains troy. The 
bronze coinage was tot issued in 1860. 

Three new pennies weigh exactly one ounce avoirdu- 
pois, and are useful as a substitute for a lost letter 
weight. (See Coinage.) 

PEPPERCORN-RENT, A peppercorn-rent— that 
is, a purely nominal rent— is occasionally to be found 
mentioned in certain deeds. In some cases the pepper- 
corn is actually handed over and duly recorded as 
having been paid. 

PER CAPITA. (See Per Stirpes.) 

PER PRO. O^tin per procurationem^ Where an 
agent si^ per pro. or p.p., it means that he holds an 
authority to sign on bel^ of his principal. The Bills of 
Exchange Act, 1882, Section 25, provides as follows: 
^‘A signature by procuration operates as notice that the 
agetit has but a liWted authority to sign, and the princi- 
pal is only bound by such signature if the agent in so 
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signing was acting within the actual limits of his 
authority.” An agent is not personally liable if he signs 
for or on behalf of his principal, but the mere addition 
to his signature of words describing him as an agent 
does not exempt him from his personal liability. 

The usual form of a “per pro.” signature is— 

per pro. John Brown, 

J. Jones. 

or p.p. John Brown, 

J. Jones. 

In Scotland, the agent’s name often comes first and 
the principal’s last, as — 

J. Jones per pro. John Brown. 

This form is also frequently used by English solicitors. 

A banker is protected by Section 60 in paying a 
cheque with a per pro. indorsement in the event of its 
being unauthorised. If the banker on whom the cheque 
is drawn pays it in good faith and in the ordinary course 
of business, it is not incumbent on the banker to show 
that the indorsement was made by or under the author- 
ity of the person whose indorsement it purports to be, 
and the banker is deemed to have paid the cheque in 
due course, although such indorsement is made without 
authority. 

It is the custom amongst bankers to accept per pro. 
indorsements, and they are justified in doiag so both 
by that Section and the result of the case Charles v. 
Blackwell (1877), 2 C.P.D. 151, where it was decided 
that a banker is not liable if he pays a cheque payable to 
order which is indorsed per pro., even when the person 
signing had not the authority of the principal. 

But if a banker has reason to suspect the authority 
of the person so signing, he is, no doubt, entitled to ask 
for evidence of his authority. 

An agent may have authority to indorse cheques per 
pro. and to place them to the credit of his principal’s 
account, but he may not have power to take cash for 
cheques so indorsed, or credit them to his own account. 
A person may have a general power to draw cheques per 
pro,, or to draw only to a limited extent, though he may 
not be authorised to accept bills drawn upon his 
principal. It is, therefore, necessary, not only to be 
satisfied that an agent has authority to draw cheques 
per pro., but to know the precise extent and limitations 
of his authority. (See Mandate.) 

In Midland Bank v. Reckitt (1933), 148 L.T. 374, R., 
who was going abroad, gave to his solicitor, T., a power 
of attorney to draw cheques on his banking account. 
This power authorised T. to apply the money so coming 
into his hands for the purposes of R., and contained a 
clause, common in such documents, by which R. 
agreed “to ratify and confito whatsoever the attorney 
shall do, or purport to do, by virtue of these presents.” 

T. drew several cheques, signed “R. by T. his attor- 
ney” and paid them into his own account in reduction of 
his overdraft, R. sued T.’s bank for conversion. It was 
held by the House of Lords, that T.’s authority under 
the power of attorney was confined to applying money 
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“for the purposes of R.” and the additional clause 
quoted did not extend his authority. As T. had drawn 
cheques for his own purposes he was acting outside his 
authority, and his bank, having collected these cheques 
for him, was liable in conversion to R., their true owner. 

The bank attempted to rely on Section 82, Bills of 
Exchange Act, 1882 (now replaced by Section 4, 
Cheques Act, 1957), but as they were aware that T. 
pun^rted to be acting under a power of attorney but 
had never asked to see it, they were adjudged guilty of 
negligence, and so forfeited the protection of the 
Section. 

Some bankers consider that a signature by procura- 
tion should include the words per pro. or words having 
the same meaning, but Sir John Paget states that 
“whenever a signature shows by its form that it is put 
on by someone as deputy for another that signature 
must be treated as a per pro. signature, and puts anyone 
dealing with the bill on inquiry as to the authority of the 
person who so utilises the si^ature.” 

See the case of A. Stewart & Son of Dundee Ltd, v. 
Westminster Bank Ltd,, under Agent, where Rowlatt, 
J., expressed the opinion that the expression “by pro- 
curation” in Section 25 of the Bills of Exchan^ Act, 
1882, must be understood as limited to agency on behalf 
of a natural person and not as extending to a signature 
on behalf of a company which cannot sign by itself. 

It is very desirable that a company’s signature should 
be preceded by the words “per pro.,” “for,” or “for and 
on behalf of.” (See the cases of Landes v. Marcus and 
Davids under Agent, and Elliott v. Bax-Ironside under 
Indorsement, which show the danger of omitting the 
prefix.) 

In entering into a contract with anyone purporting 
to act on behalf of a limited liability company it is 
essential to ascertain that the oflScial has the requisite 
authority. (See cases under Companies.) 

It is not impossible for a marksman to have power 
to sign per pro., but it makes an awkward arrangement, 
and such a signature should usually be confirmed. 

A firm may have power to sign for a private indivi- 
dual, as 

per pro. John Brown 

J. Jones & Co. 

A person who has power to sign by procuration has 
not, as a rule, any power to delegate his authority to 
another. 

“Per pro” signatures are not accepted upon dividend 
warrants, or interest warrants. Cheques which require 
a form of receipt to be signed by the payee have some- 
times a note upon them to the effect that a “per pro” 
discharge will be accepted if guaranteed by the payee’s 
bankers, and that in the case of a company the receipt 
must be signed on its behalf by an authorised officer 
whose position must be stated. 

An indorsement “For J. Brown & Co. Ltd., J. Jones, 
Secretary,” “For John Brown, J. Jones, Agent.” is often 
accepted as sufficient. The person signing should state 
in what capacity he signs. 


Where the forms “for,” “pro,” or “per” are used it is 
the practice of bankers to require the agent to state his 
designation or official position, which should be of such 
a character to imply a prima facie authority to indorse. 
Where the forms “per pro.” or “p.p.” are used, the 
express authority indicated is sufficient to justify the 
banker in accepting the indorsement without the official 
capacity being stated. Nevertheless, if the capacity is 
stated, it must not be incompatible with the holding of a 
procuration. A banker is always entitled to ask for 
confirmation of any indorsement about which he has 
any doubt. 

As to the stamp duty on a deed of procuration, see 
Procuration.) 

In Morison v. London County and Westminster Bank 
Ltd, (1913), 108 L.T. 379, where the plaintiff had given 
the National Provincial Bank an authority to honour all 
cheques on his account drawn by H. Abbott, “per pro,” 
and Abbott in fraud of the plaintiff drew certain cheques 
payable to himself and paid them into his private 
account with the defendants, the cheques, with the 
exception of two, being specially crossed “London 
County and Westminster Bank,” Coleridge, J., decided 
that where a banker received a cheque signed per pro. 
he was guilty of negligence unless he inquired whether 
the person from whom he took it was acting within 
the scope of his authority. This decision was reversed 
by the Court of Appeal, [1914] 3 K.B. 356. In the 
course of his judgment, the Lord Chief Justice said — 

“The defendants set up a defence based upon the 
protection afforded by Section 82 of the Bills of Ex- 
change Act, 1882, to bankers who collect payment of 
cheques for their customers if the bankers have acted in 
good faith and without negligence. The defendant’s 
good faith is not questioned, but it is contended that 
they did not act without negligence. Mr. Justice 
Coleridge, being of opinion that Section 25 of the 
Bills of Exchange Act, 1882, must be read with Section 
82, came to the conclusion that the defendants were put 
upon inquiry by the mere fact that the cheques bore a 
signature per procuration, and that as the defendants 
failed to make inquiry they cannot be held to have acted 
without negligence. I do not agree with this view of the 
effect of Section 25. Section 82 only comes into opera- 
tion when a banker receives payment of the proceeds 
for his customer, and therefore when the cheque has 
been honoured. 

“The effect of Section 25 is that, notwithstanding the 
negotiable character of the instrument and the obliga- 
tions upon the signatory to such an instrument to 
holders, and more particularly to a holder in due course 
and notvdthstanding the authority given by the princi- 
pal to the agent to sign negotiable instruments per pro- 
curation so as to bind the principal, the principal is not 
liable upon the instrument, even to a holder in due 
course, if the agent in so signing the cheque has exceeded 
the actual limits of his authority. The principal in 
such circumstances and before the instrument is 
honoured could refuse to pay the cheque or bill upon 
presentation, and would have a good dcience to a claim, 
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even when made by a holder in due course, upon the 
cheque or bill. 

“I agree with Mr. Justice Coleridge that this Section 
is deckratoiy of the common law; but it does not, in 
my judgment, extend beyond it or alter it. When a bill 
so signed in excess of authority has been honoured, 
Section 25 does not confer a right to recover the pro- 
ceeds. If such a right exists in the particular case, it must 
be found elsewhere. Nevertheless, the fact that the 
signature to the cheques is made per procuration and 
is not the signature of the principal is not to be entirely 
disregarded. In my opinion, when considering whether 
the bank has acted without negligence, it is to be borne 
in mind with other facts and circumstances. It is also to 
be observed that Mr, Justice Coleridge did not rely 
exclusively upon his view of Section 25 as bearing upon 
Section 82, for in a later part of his Judgment he refers 
to the payment in of these cheques by the agent to his 
private account at another bank as another circumstance 
which should have caused the bank to make inquiries. 
Whether or not the evidence establishes that the bank 
did not act without negligence is a question of fact, 
and in strictness should be determined separately with 
regard to each of the fifty cheques signed by Abbott.” 
(See Forgery.) 

(See Section 25, above, under Crossed Cheque.) 

(See Agent, Authorities, Indorsement.) 

PER STIRPES. Short for per stirpes et non per 
capita^ meaning by the roots and not by the heads. 
An example of the use of the phrase is where John 
Brown leaves a sum of money to be equally divided 
amongst his, say, four sons, and if any son dies before 
the testator the share of that deceased son to be equally 
divided amongst the children of that deceased son. 
The children divide, therefore, merely the share of their 
deceased parent, or per stirpes ^ and do not take, each of 
them, an equal share of the full sum of money left by 
John Brown — ^that is, not per capita, (See Intestacy.) 

PERFORMANCE BOND. A contract may be 
awarded by a government department or a public 
authority at home or abroad, subject to the provision on 
behalf of the contractor of a performance bond or 
guarantee of 5-10 per cent or more of the value of the 
contract, to be completed by a bank or similar fihanci- 
ally-acceptable institution. Perhaps the most common 
type of performance bond is that given on behalf of a 
customer who is entering upon a housing contract for a 
local authority. In the case of a performance bond 
required abroad, the banker will normally instruct a 
correspondent to issue the required undertaking, 
counter-indemnifying him for doing so. A counter- 
indenoynity must be taken from the customer in all cases. 
Once the bond or guarantee is delivered to the authority 
awarding the contract, that authority may claim under 
the bond in the event of non-fulfilment of contract. 
While the figure of 5-10 per cent quoted above is the 
usual one higher figures may be required in certain 
foreign countries, particularly the United States, where 
50 or even 100 per cent may be stipulated. 

It follows, therdore, that the banker must feel quite 


satisfied as to the financial standing of his customer, and 
also as to his technical ability to cany through the pro- 
posed contract to a satisfactory conclusion. 

PERMANENT BUILDING SOCIETY. A society 
which has not, by its rules, any fixed date or specified 
resultat which it shall terminate. (See Building Society ) 

PERPETUAL ANNUITY. The right to an annual 
payment of a certain sum in perpetuity. The purchaser 
cannot obtain the principal back, but he can sell his 
right to the annual payment to someone else. The 
interest on Consols is practically a perpetual annuity. 
(See Annuity.) 

PERPETUAL DEBENTURE. Section 89 of the 
Companies Act, 1948, states that a condition contained 
in any debentures, or in any deed for securing any 
debentures, shall not be invalid by reason only that 
the debentures are made irredeemable, or redeemable 
only on the happening of a contingency, however 
remote, or on the expiration of a period, however long, 
any rule of equity to the contrary notwithstanding. 

Although the debentures may be called irredeemable 
or perpetual they are nevertheless redeemable when the 
company goes into liquidation. The effect of a deben- 
ture of this nature is to grant an annuity for the life of 
the company to the holder thereof. (See Debenture.) 

PERRY’S GAZETTE. A weekly paper which is 
taken by bank branches and contains information 
which may affect a customer of the branch. The paper 
gives a diary of creditor’s meetings, mortgages and 
charges by limited companies registered at Companies 
House, extracts from the Registry of Deeds of Arrange- 
ment, extracts from the Bills of Sale Registry, extracts 
from the Registry of County Courts’ Judgments, and 
Notices relating to Bankruptcy and winding up. Under 
the last head are given details of Receiving and Adjudica- 
tion Orders, petitions presented and date of presenta- 
tion, winding-up orders and date, voluntary winding up 
and dates of resolutions, notice of the appointment of 
liquidators, statutory notices of meetings of company 
creditors, declarations of solvency filed, appointment 
of receivers and date, and particulars of receivers 
ceasing to act. Under Notices to Creditors and Dissolu- 
tions of Partnership details are given of orders made on 
application for discharge from bankruptcy and dates of 
the dissolution of partnerships. Similar but much 
abbreviated details are given for Ireland and Scotland. 

Any notice affecting a customer must be noted in the 
branch records and appropriate action taken. 

PERSONAL CHATTELS. (See Chattels.) 

PERSONAL CHEQUE. A new type of banking 
account introduced in September, 1958, designed 
specifically for people with limited uses for baimng 
services ; it provides only for the deposit and withdrawal 
of money and for payments to be made by cheque. 
Overdrafts will not be allowed on such accounts. The 
customer pays 6d. per cheque, to include the revenue 
stamp, and no other bank charges will be leviable. 
Persons wishing to open such an accoimt need provide 
only one reference, and no minimum balance is stipu- 
lated. 
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PERSONAL ESTATE. PERSONALTY. Property 
such as money, goods, furniture, stocks and shares is 
personal estate, or personalty. Leasehold property is 
Muded in personalty. 

The words used in a will with respect to the disposal 
of personal property differ from those used in connec- 
tion with real property. Personalty is bequeathed and 
the beneficiary is called a legatee; realty is devised and 
the beneficiary is termed a devisee. (See Intestacy, 
Realty ) 

PERSONAL LOANS. A banking service of trans- 
atlantic origin introduced in this country in September, 
1958, following upon the lifting of controls on bank 
lending at the beginning of August. This service 
embodied several novel features. Interest was added 
to the initial amount of capital borrowed and the 
resulting total was then repaid in regular instalments 
over periods of up to twenty-four, and later thirty-shc 
months. The cost of such borrowing was higher than 
that of normal loan or overdraft facilities, originally 
working out around 9 per cent (being 5 per cent on the 
initial loan), compared with per cent for a loan or 
overdraft. This was partly because the banks offered 
personal loans to anyone who cared to apply, thus 
placing on branch managers the duty of assessing the 
credit-worthiness of the borrower and his character, 
usually after one interview only (so clearly the risk 
element was much higher); and partly because the 
banks announced that they would forgive any unpaid 
instalments on the death of the borrower. Even so, the 
personal loan interest rate was appreciably more 
favourable in most cases than hire-purchase terms. 

A further selling-point was that bank interest certifi- 
cates would be available in respect of the interest 
charged and paid, thus improving the borrower’s tax 
position. 

Personal loans were available without security for 
the purchase of cars, household goods and consumer 
durables of all kinds, house repair and decoration, 
educational expenditure or exceptional personal 


The usual limit placed on the branch manager prob- 
ably varied between banks, but £500 is a fair figure. 
The amount that could be borrowed in this way was 
limited by most of the banks concerned. Established 
customers of banks, particularly those with security 
to offer, naturally expected and received the normal 
facilities at a relatively cheap interest cost. 

Because the banks, however, were for the first time 
able to advertise that they were willing to consider 
loans to anyone who cared to apply, irrespective of 
whether they were already customers of the bank or not, 
they were able to increase the number of accounts 
opened with them very markedly. While perhaps a 
majority of these accounts closed again or became 
dormant after the personal loan was repaid, many 
borrowers who had been introduced for the first time 


to banks remained as genuine customers, and this was 
the great value to the banks of the scheme as a whole. 
Personal loans were discontinued when restrictions 


on credit were re-introduced in the early part of 1960. 
During the currency of the loans the banks learned by 
experience that certain types of borrowers were less 
desirable than others, that certain areas were less 
favourable than others, and that the skill and judgment 
of individual managers varied considerably. In some 
cases there were heavy losses, but as a whole the scheme 
was said to be profitable. When credit restrictions 
were eased the scheme was again made available, 
usually with conditions suggested by the earlier ex- 
perience, Thus, loans of this nature may be restricted 
to existing customers or be subject to a very low limit 
in the case of a first loan to a new borrower. More use 
is now made of trade protection inquiry services and 
debt collecting agencies. 

PERSONAL REPRESENTATIVES. By the Admin- 
istration of Estates Act, 1925— 

Devolution of Real Estate 

Real estate to which a deceased person was entitled 
for an interest not ceasing on his death shall on his 
death, and notwithstanding any testamentary disposi- 
tion thereof, devolve from time to time on the personal 
representative of the deceased, in like manner as before 
1926 chattels real devolved on the personal representa- 
tive. 

The personal representatives are deemed in law his 
heirs and assigns within the meaning of all tmsts and 
powers, and shall be the representatives in regard to the 
real estate as well as in regard to his personal estate. 
(Section 1.) 

As respects real estate, where there are two or more 
personal representatives they must all join in any con- 
veyance of such estate. (Section 2.) 

The Act does not alter the rule that one representa- 
tive may deal with pure personal property. 

The definition in the Act of **real estate” is given under 
Real Estate. 

“Personal representatives” are executors and admin- 
istrators. 

“Representation” means probate of a will or grant of 
administration. 

Probate, Section 27 gives protection to persons 
acting on probate or letters of administration, (See 
under Probate.) 

Number of Personal Representatives 

Representation shall not be granted to more than 
four persons in regard to the same property; and 
administration shall, if any beneficiary is an infant or a 
life interest arises under the will or intestacy, be 
granted either to a trust corporation or to not less than 
two individuals. (Section 12.) (See Trust Corpora- 
tion.) 

Infants as Executors 

Administration vith the will annexed shall be 
granted to an infant’s guardian, or such person as the 
Court fit, until the infant attains the age of 

twenty-one, (Section 20 (I).) 


29— (B.1335) 
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Trust Corporation as Executor 
(See Section 14 under Probate.) 

Special Executors for Settled Land 
A testator may appoint, and in default of such express 
appointment shall be deemed to have appointed, as his 
special executors in regard to settled land, the trustees of 
the settlement and probate may be granted to such 
trustees specially limited to the settled land, A testator 
may appoint other persons, either with or without 
those trustees, to be his general executors for his other 
property. (Section 22.) 

Intestacy 

Any real or personal estate of an intestate shall be 
held by his personal representatives: 

(fl) As to the real estate upon trust to seU; 
if) As to the personal estate upon trust to call in, sell, 
and convert into money such part as may not 
consist of money. (Section 33.) (See Intes- 
tacy.) 

Assent or Conveyance by Personal Representatives 
A personal representative may assent to the vesting 
in any person who may be entitled thereto of any estate 
or interest in real property to which the testator was 
entitled. The assent shall operate to vest the legal 
estate to which it relates in that person. An assent to 
the vesting of a legal estate shall be in writing, signed 
by the personal representative, and shall name the 
person in whose favour it is ^ven. An assent not in 
writing or not in favour of a named person shall not be 
elfectual to pass a legal estate. A written assent under 
hand to vesting an estate or interest in real estate in a 
person entitled thereto under a will or an intestacy is 
not chargeable with duty by Section 36 (11) of the 
Administration of Estates Act, 1925. It is not the 
practice of the Inland Revenue to claim duty if there is 
incorporated in the assent an acknowledgment of the 
right to production of probate or other covenant. 

If an assent is made under seal, however, it will 
attract a fixed duty of 10s. 

An assent made in respect of an appropriation of real 
estate in satisfaction of a pecuniary legacy will attract ad 
valorem conveyancing duty. Likewise an assent given 
to satisfy wholly or in part the charge given to a surviving 
spouse in an intestacy will attract similar duty. 

The covenants for title implied by the use of certain 
words in unregistered conveyancing are set out in the 
Second Schedule to the Law of Property Act, 1925, so 
that if the vendor conveys as personal representative he 
covenants only that he himself has not incumbered the 
property. 

The case of Re King; Robinson v. Cray^ [1962] 2 All 
E.R. 66, draws attention to the fact that, in registered 
convincing, unless Section 24 (1) of the Land Regis- 
tration Act, 1925, is specifically limited, it automatically 
^lies to all transfers ofregistered leasehold land. This 
Section implies covenants as to payment of rent and 


[PET 

performance and observation of covenants and condi- 
tions in the lease such as would be expected only of a 
person assigning as “beneficial owner.” Consequently, 
a personal representative transferring a registered lease- 
hold title should make sure that Section 24 (1) is suit- 
ably restricted or negatived. 

Where an advance is to be made on real property to 
the person entitled to such property consequent upon a 
death, the banker should see that he holds the assent or 
conveyance of the personal representative. 

Power to Mortgage 

In dealing with the real and personal estate, the 
personal representatives shall, for purposes of adminis- 
tration, or during a minority of any beneficiary or the 
subsistence of any life interest, or until the period of 
distribution arrives, have power to raise money by 
mortgage or charge (whether or not by deposit of 
documents) and such power may in the case of land be 
exercised by legal mortgage. (Section 39.) 

Power to Postpone Distribution 

A personal representative is not bound to distribute 
the estate before the expiration of one year from the 
death. (Section 44.) 

Death Duties 

Nothing in this Act shall — 

(a) Alter any death duty payable in respect of the real 
estate or impose any new duty thereon; 

{b) Render any real estate liable to legacy duty or 
exempt it from succession duty (now aboli- 
shed): 

(c) Alter the incidence of any death duties. (Section 
53.) 

Power to Employ Agents 

Personal representatives have power, under Section 
23 of the Trustee Act, 1925, to employ agents in the 
administration of a testator’s or intestate’s estate. (See 
under Trustee.) 

Insolvent Estate, (See Death of Insolvent Person.) 

(See Administrator, Executor, Intestacy, Letiers 
OF Administration, Probate.) 

PERSONAL SECURITY. An advance is said to be 
made upon personal security when another person 
becomes surety or guarantor for the amount. The term 
is used to distinguish the security from a deposit of 
deeds, or certificates or any other form of impersonal 
security. (See Guarantee.) 

PERSONALISAIION OF CHEQUES. A system 
introduced to assist banks in the sorting of cheques. The 
title of the account is printed on each cheque in a cheque 
book by a small counter-printing machine before issue 
to the customer. Where this system is in operation, 
illegible signatures are no longer the nuisance they used 
to be, particularly to new or relief staff, and the risk of 
wrong posts is lessened. 

PETITION. (See Bankruptcy, Receiving Order, 
Winding Up.) 
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‘TIG UPON BACON.” In the case of an accommo- 
dation bill, where e.g.. Brown accepts merely to oblige 
the drawer, Jones, Brown has no intention of meeting 
the bill at maturity. He expects that Jones wiU himseif 
provide the funds necessary to pay the bill when it is 
due. As Jones in his own mind considers himself 
practically the acceptor as well as the drawer, Jones 
on Brown is therefore likened to a bill drawn by “Pig 
on Pork” or “Pig upon Bacon.” 

When the drawer and drawees of a bill are the same, 
as when a foreign branch of a firm draws on its London 
ofiGice, and there are no documents for goods attached 
to the bill, the firm is said to be drawing “Pig on Pork.” 
Such bills require a banker’s careful attention. 

PLACING. Atermappliedtotheprocesswherebythe 
whole of a new issue by a company is allotted to a stock- 
broker or syndicate, who then “place” the shares with 
the public through the medium of the Stock Exchange. 

PLEDGE. A pledge or pawn is a delivery of chattels 
or choses in action by a debtor to his creditor as security 
for his debt, or any other obligation. It is to be dis- 
tinguished from a mortgage in that, whilst possession 
of the thing passes to the pledgee, the property in the 
thing (i.e. the legal ownership) remains with the pledgor. 
With a mortgage of things other than land, the properly 
in the thing passes to the mortgagee whilst the possession 
of it may remain with the mortgagor. 

A pledge gives a right of sale if default is made in 
payment of the debt within a reasonable time after 
demand if no time for payment is expressed. A pledge 
must be distinguished from a lien. The former arises 
from express agreement; the latter by implication. 

Negotiable instruments such as bearer bonds, and 
documents of title to goods, become security to a 
banker by way of pledge. A memorandum of deposit 
(ft?.) is ticen, setting out the purpose of the deposit. 

PLIMSOLL MARK. (See Dead Weight.) 

POLICY OF INSURANCE. By the Stamp Act, 
1891, the stamp duties are — 

£ s. d. 

Policy of Life Insurance— 

Where the sum insured does not exceed 

£10 1 

Exceeds £10 but does not exceed £25 . 3 

Exceeds £25 but does not exceed 
£500— 

For every full sum of £50, and 
also for any fractional part of 
£50, of the amount insured . 6 

Exceeds £500 but does not exceed 

£ 1 , 000 — 

For every full sum of £100, and 
also for any fractional part of 
£100 of the amount insured . 1 0 

Exceeds £1,000— 

For every full sum of £1,000, and 
also for any fractional part of 
£1 ,000, of the amount insured . 10 0 

And see Sections 91, 98, and 
100. 


IPOL 
£> s, d. 

Policy of Insurance Against Accident 
and Policy of insurance for any payment 
agreed to be made during the sickness 
of any person, or his incapacity from 
personal injury, or by way of indemnity 
against loss or damage of or to any 
property (increased from Id. to 6d. by 
the Finance Act, 1920.) ... 6 

And see Sections 91, 98, 99, and 100, 

“91, For the purposes of this Act, the expression 
‘policy of insurance’ includes eveiy writing whereby any 
contract of insurance is made or agreed to be made, or is 
evidenced, and the e3q)ression ‘insurance’ includes 
assurance.” 

Policies of Insurance except Policies of Sea Insurance 
“98. (1) For the purposes of this Act the expression 
‘policy of life insurance’ means a policy of 
insurance upon any life or lives or upon any 
event or contingency relating to or depending 
upon any life or lives except a policy of 
insurance against accident; and the expression 
‘policy of insurance against accident’ means 
a policy of insurance for any payment agreed 
to be made upon the death of any person only 
from accident or violence or otherwise than 
from a natural cause, or as compensation for 
personal injury, and includes any notice or 
advertisement in a newspaper or other publica- 
tion which purports to insure the payment of 
money upon the death of or injuiy to the 
holder or bearer of the newspaper or publica- 
tion containing the notice only from accident 
or violence or otherwise than from a natural 
cause. 

“(2) A policy of insurance against accident is not 
to be charged with any further duty than one 
penny [increased to sixpence by the Finance 
Act, 1920], by reason of the same extending 
to any payment to be made during sickness or 
incapacity from personal injuiy.” 

By the Stamp Act, 1891 — 

“99. The duty of one penny [increased to sixpence 
by the Finance Act, 1920], upon a policy of insurance 
other than a policy of life insurance may be denoted 
by an adhesive stamp, which is to be cancelled by the 
person by whom the policy is first executed. 

“100. Every person who — 

“(1) Receives, or takes credit for, any premium or 
consideration for any insurance and does not, 
within one month after receiving or tatog 
credit for, the premium or consideration, 
make out and execute a duly stamped policy 
of insurance; or 

“(2) Makes, executes, or delivers out, or pays or 
allows in account, or agrees to pay or allow 
in account any money upon or in respect of 
any policy which is not duly stamped; 
shall incur a fine of twenty pounds.” 
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By Section 116 of the Stamp Act, 1891, the Commis- 
sioners may, in certain cases, enter into an agreement 
with any person issuing policies of insurance against 
accident for the delivery to them of quarterly accounts 
of all sums received in respect of premiums, and in lieu 
of duty on such policies and by way of composition of 
that duty there shall be charged a duty at the rate of £5 
per cent on the aggregate amount of such sums received 
for premiums. This applies to insurances effected in 
newspapers. (See Fire Insurance, Life Policy, Marine 
Insurance Policy.) 

PORT BILL OF LADING. (See Bill of Lading.) 

PORT OF REGISTRY. The port at which a ship is 
registered. (SeeSmp.) 

POSITIVE PRESCRIPTION. (See PRESCRiraoN.) 

POSSESSORY TITLE. Where a person has been 
in the undisturbed possession of real property for 
twelve years and has not paid any rent or acknowledged 
any person’s right to the property, he acquires a posses- 
sory title and becomes the owner of the property. But 
if the rightful owner was under a disability, such as 
infan(ty or mental incapacity, an action may be brought 
against the person claiming a possessory title within 
six years after the disabihty has ceased, but in no 
case can the land be recovered after thirty years from 
the time when the right of action first accrued, although 
the person xmder disability may have remained under 
disability during the whole of the thirty years. 

In the case of leasehold land, however, it has been 
held by a majority of the House of Lords (in Fairweather 
V. SU Marylebone Property Company Limited, [1962] 2 
All E.R. 288), that acquisition by adverse possession 
merely deprives the person against whom the right is 
acquired of the possibility of recovering possession and 
does not operate to transfer the title of the dispossessed 
owner to the squatter. Any other decision would result 
in the conclusion that a freeholder’s right of recovery 
of his land would be barred by twelve years adverse 
possession against a tenant of the property even though 
during this period the freeholder, not being in posses- 
sion, might have no means of knowing that disposs^sion 
had taken place. 

Where a mortgagee acquires a title against the mort- 
gagor by undisturbed possession for twelve years of 
freeholds, he may enlarge the mortgage term into a 
fee simple. (Law of Property Act, 1925, Section 88 (3).) 
In the case of leaseholds he may by deed declare that the 
leasehold reversion shall vest in him. (Section 89 (3).) 

POSSESSORYTinJE (LAND REGISTRY). Where 
a possessory title is grant^, no official examination is 
made other than to establish that the applicant has a 
prima facie right to the land and no guarantee of title 
is g^ven up to the point of registration. From that date, 
however, the title is guaranteed and dealings can only 
be made by registered instruments. All the documents 
of title must accompany the land certificate, and the 
title up to the date of registration must be investigated 
in the ordinary way. Where land has been registered 
with a possessory title, if freehold for fifteen years and 
if leasehold for ten years, the Registrar may grant an 
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absolute title in the case of freehold land and a good 
leasehold title in the case of leasehold land. 

The Registrar can refuse to register with possessory 
title and can grant an absolute or good leasehold title 
as the case may be whether the applicant consents or 
not. (Land Registration Act, Sections 4 (3) and 8 (4).) 

Possessory titles are consequently now quite excep- 
tional. (See Land Registration.) 

POST. Where a letter is posted and is not returned 
through the Dead Letter Office, it is a presumption of 
law that it has been received by the person to whom it 
was addressed. The sender, however, must be pre- 
pared to prove that he posted the letter. For this 
reason it is important that a book be kept containing 
particulars of aU letters dispatched each day, showing 
the addresses, the time the letters were posted and the 
initials of the person, or persons, who posted them, and 
the office where they were posted. 

Before sending notes by post full particulars of the 
number, date, place of issue, and denomination of each 
note should be taken. 

When there is authority to send a cheque by post, the 
post is considered as the agent of the person to whom 
the cheque is sent. 

Where a cheque is lost in the post, the legal liability 
for the loss falls upon the person who requested the 
cheque to be forwarded by post. If the creditor did not 
ask for the cheque to be sent by post, then the liability 
would fall upon the sender. When a creditor requests 
that a cheque be forwarded by post and instructs his 
debtor how the cheque should be crossed, the debtor 
must bear the consequences if he does not carry out 
those instructions. In Car and General Insurance 
Corporation v. The British Motor Cab Co, (a case 
decided in the Commercial Court, 1912), where the 
defendants sent an open cheque to the plaintiffs and 
the cheque was stolen in the post, it was decided that 
the defendants must bear the loss, because they had not 
complied with their previous practice of sending a 
crossed cheque to the plaintiffs. (See Stolen Cheqi^.) 

A company’s articles of association may contain a 
clause protecting the company against loss of a cheque 
or warrant in the post. (See under Dividend Warrant.) 

POST-DATED. A cheque which is dated subse- 
quent to the actual date on which it is drawn, and which 
is issued before the date it bears, is called a post-dated 
cheque. 

A bill is not invalid by reason only that it is post-dated. 
(Section 13 (2), Bills of Exchange Act, 1882.) A cheque 
is included under the word ‘*bill” in that Section. A 
post-dated cheque is therefore a legal instrument and 
can be negotiate as soon as drawn. 

In Royal Bank of Scotland v. Tottenham (1894), 71 
L.T. 168, the plaintiffs had credited a post-dated cheque, 
before the date appearing on the cheque, to a customer’s 
account, and had permitted the amount to be drawn 
upon. The cheque was drawn by the defendant upon 
another bank and he stopped payment of it. The 
plaintiffs brought the action as holders of the cheque 
to recover the amount thereof, but the defendant 
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contended that the plaintiffs were not holders for value 
and therefore could not recover upon the cheque. Lord 
Esher, in the Court of Appeal, held that “as soon as the 
bankers gave credit for the cheque to their customer, 
they gave value for it.” Judgment was given for the 
plaintiffs. 

A post-dated cheque should not be paid before the 
date appearing thereon. If a banker pays it before that 
date he will be liable for any consequences that may 
ensue, as, for instance, in the event of the dishonour of 
a cheque, which would not have been dishonoured if 
the post-dated cheque had not been paid, or in the event 
of the drawer giving notice to “stop payment” before the 
date of the cheque arrives. Where the banker, on whom 
a post-dated cheque is drawn, pays it by mistake, and its 
payment is stopped before the date arrives. Sir John 
Paget expresses the opinion that the banker could not 
debit the cheque to the drawer’s account, and that he is 
not entitled to the position of a holder in due course and 
could not sue his customer. 

A cheque presented for payment before the date has 
arrived should be returned marked “post-dated.” 

K a cheque is presented on a Saturday, and is dated 
for the next day, Sunday, it should not be paid on the 
Saturday. 

When the date upon a cheque has arrived, a banker is 
entitled to pay it, and incurs no liability in doing so. 

After the date any holder may sue upon the cheque, 
though before the date he could not do so. 

A post-dated cheque is sometimes given because the 
drawer does not expect to have funds to meet it until 
that date arrives. A purchaser often gives such a cheque, 
so that he may have a few days in which to examine his 
purchase before the cheque can be paid. 

If a person draws and issues a cheque on 1st February 
and dates it 1st March, it is practicaUy the same as if he 
accepted a bill payable one month after 1st February. 

\^en a post-dated cheque is handed to a banker for 
collection when the date arrives, the customer should 
sign a paying-in slip dated for the day on which the 
cheque is to be credited. 

Bankers do not discount post-dated cheques, but 
money-lenders advertise that they cash them for clients 
at a certain discount. (See Bill of Exchange.) 

POST OBIT BOND. (Post obit, Latin, after he dies.) 
A bond in which a person agrees to pay a certain sum of 
money after the death of another person. 

If there is anything of a fraudulent or over-reaching 
nature in the bond, the Courts may set it aside and 
order repayment naerely of the actual sum lent, plus 
reasonable interest. 

POST OFFICE MONEY ORDER. (See Money 
Order.) 

POST OFFICE SAVINGS BANKS. The Post Office 
Savings Banks were established by Act of Parliament 
in 1861, and every depositor has the direct security of 
the State for the repayment of his deposits. 

Money orders and cheques are received provided 
they are not crossed to a particular bank. 

There is no longer any restriction on the amount 
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which may be deposited annually, but not more 
£5,000 in all may be deposited by one person. 

Deposits may be made by children seven years old 
and upwards; and on behalf and in the names of 
children under seven years old. In this case the money 
is not repayable until the children attain the age of 
seven. 

Every deposit must be entered in the depositor’s 
book by the postmaster or person receiving it, who must 
aflSx his initials and the stamp of his office to each entry. 
An acknowledgment for every deposit of £20 and up- 
wards should be received by post from the Savings 
Bank Department in London. 

Interest at the rate of £2 10s. per cent per annnn) is 
allowed on every complete pound, and commences 
on the first day of the month next following the deposit. 

When a depositor wishes to withdraw any part of the 
sum due to him, he must make application for the same 
on a printed form, called a notice of withdrawal, but 
sums up to £10 may be withdrawn on demand. 

Depositors may invest their deposits in various 
Government stocks. 

A deposit book is not a proper security for money lent, 
and no claim by any person holding a deposit book in 
respect fo a loan will be recognised by the Savings Bank 
Department. Deposits in the Post Office Savings Bank 
are not liable to “attachment,” or to its Scotch equiva- 
lent “arrestment.” 

The various Acts relating to the Post Office Savings 
Bank were consolidated by the Post Office Savings 
Bank Act, 1954. 

POST OFFICE TELEPHONES SUBSCRIBER 
TRUNK DIALLING. A system introduced in 1962 
by which many trunk calls may be dialled, the caller 
being put in touch with the number wanted by robot 
equipment instead of an operator. The Group Routing 
and Charging Equipment — GRACE for short — ^“steers” 
the call through the network of trunk lines to its 
destination and, when the call is answered, controls 
the recording of the charge on the subscribers meter. 
The dialling code must start with ‘O’ to connect the 
caller to GRACE. The system is quick and cheap if 
conversations are short. 

POST-WAR CREDITS. During the years 1941-6 
regulations there were in force by which taxpayers 
w^e issued with certificates entitling them to repayment 
of part of the tax at a later date. These certificates are 
known as Post-war Credits and are issued for the 
years 1941-2, 1942-3, 1943-4, 1944-5 and 1945-6. 
Most people employed in 1943-4, however, will have 
no Post-war Credit for that year because the tax 
cancelled on the introduction of “Pay as You Earn” 
usually exceeded the Post-war Credit that would other- 
wise have been due. The regulations for the repayment 
of Post-war Credits are as follows — 

Original holders of the certificates are entitled to pay- 
ment u they come within one of the following classes— 

A. Men who have reached the age of 60. 

B. Women ^eluding women holding certific^^ by 

virtue of separate assessment or of division of 
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the credit, ckimed at the time of the issue of 
the certificate) who have reached the age of 55. 

C. Persons in receipt of— 

1. National Assistance for a continuous 
period of 12 weeks. 

2. Constant Attendance Allowance (or 
who would have been but for being 
hospital in-patients). 

3. Unemployment Supplement under the 
War Pensions Instruments, the Industrial 
Injuries Acts, or the Industrial Diseases 
(Benefit) Act (or who would have been 
but for claiming sickness benefit). 

D. Totally blind persons whose names are on a regis- 

ter to be kept by a local authority. 

E. Persons who — 

1. for a continuous period of 26 weeks 
ending after the 4th April, 1960, have 
been receiving sickness benefit or 
industrial injury benefit or have been 
in-patients in hospitals or nursing 
homes; or 

2. after 4th April, 1960, are receiving war 
or industrial injury pensions for a 100 
per cent disability or an allowance under 
the Workmen’s Compensation and 
Benefit (Supplementation) Act, 1956; or 

3. have been registered as unemployed for a 
continuous period of 26 weeks ending 
after 4th April, 1960. 

F. Women who, at any time after 4th April, 1960, are 

widows. 

When a holder of certificates dies the personal rej)re- 
sentatives may thereupon claim payment of the credit. 

From 1st October, 1959, compound interest at 2i per 
cent per annum will be added to credits falling due for 
payment after 31st October, 1959. Payment should be 
claimed on Application FormD.C. 151, obtainable from 
Post Ofiices. 

POSTAL ORDER. A postal order is not a negoti- 
able instrument, and therefore a holder does not obtain 
any better title to it than the person had from whom he 
received it. 


If a postal order is crossed 



payment by the Post Office will only be made through a 
banker ; and, if the name of a banker is added, payment 
will only be made through that banker. The Post Office 
pay postal orders to a banker, without the signature of 
the payee, provided the banker’s name is stamped 
upon them, but the banker should see that his customer 
always writes or stamps his name on all orders, in case 
they are returned from the Post Office. The crossing 
does not brmg the orders withifi the crossed cheques 
sections of the Bifis of Exchange Act. 

By an arrangement with me Postmaster-General, 


banks must furnish post office officials on demand with 
the name and address of the party who paid in a postal 
order which is the subject of inquiry. 

A postal order may be collected either at the office 
where it is made payable, or at the General Post Office, 
London. 

The banker’s position, with regard to postal orders, is 
safeguarded by the Post OfiSce Act, 1953 (Section 21), 
which provides that a banker who, in collecting for any 
principal, shall have received payment or been allowed 
by the Postmaster-General in account, in respect of 
any postal order or of any document purporting to be a 
postal order, shall not incur liability to anyone except 
such principal by reason of having received such pay- 
ment or allowance, or having held or presented such 
order or document for payment. 

At the outbreak of war in 1914, postal orders were 
made legal tender for a short period. On 1st Septem- 
ber, 1939, in anticipation of the second German war, 
they were again made legal tender to ease the currency 
situation. They ceased to be legal tender in May, 1940. 

POUND. A sovereign (^.y.). In the time of William 
the Conqueror a pound of silver was coined into 240 
silver pence, each equal to a pennyweight, whence the 
origin of the word pound. 

A five-pound piece is of the standard weight of five 
sovereigns. 

A two-pound piece is of the standard weight of two 
sovereigns, 246*54895 grains troy, and its least current 
weight is 245 grains. (See Coinage.) 

POWER OF ATTORNEY. A power of attorney is 
an instrument by which one person is empowered to act 
for another. It begins with what are known as recitals— 
statements of the names, addresses, and descriptions 
of the donor and donee, the reason, perhaps, for the 
giving of the authority, and the expression of the 
authority itseE The body of the instrument gives the 
actual terms and limits of the authority, and the instru- 
ment closes with the signature of the donor and the 
witnesses. It is stamped 10s. 

Powers of attorney are of two types, special and 
general, the former being one given for a specific purpose 
and the latter a general authority and being intended 
to operate for a length of time. A general power of 
attorney does not usually state that it shall be in force 
for any given time, and it may be revoked either expressly 
or by implication. For all intents and purposes it is 
revoked by the death, mental incapacity, or bankruptcy 
either of the donor or of the donee. It may be revoked 
by implication where it is clear that the purpose, or 
period, for which the authority was given has been 
achieved, or has come to an end. It is a question of the 
facts of the particular case. Where there is more than 
one attorn^, empowered only to act jointly, the power 
is revoked on the death of one. 

Section 126 of the Law of Property Act, 1925, 
provides that an irrevocable power of attorney given 
for valuable consideration shall not, in favour of a 
purchaser, be revoked at any time, either by anything 
done by the donor of the power without the concurrence 
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of the donee of the power, or by the death, disability, 
or bankruptcy of the donor. 

Equitable mortgages sometimes contain an irrevoca- 
able power of attorney, but it is conceived that the 
death of the mortgagor does not entitle the mortgagee 
to use the power of attorney for sale purposes, as it 
only avails an innocent purchaser. 

Many powers state that they are irrevocable for six 
or twelve months. This does not mean that they 
cannot be revoked during that period, except only as 
regards a purchaser of land for value and in good faith, 
whose title is derived from the vendor by virtue of the 
power of attorney. 

If a power of attorney is given expressly on account 
of the donor’s absence abroad, it automatically lapses 
on his return to this coxmtiy, in the absence of any 
provision otherwise. 

The authority embodied in a power of attorney 
must be interpreted rigidly. For instance, a donee has 
no power to borrow imless he is expressly authorised by 
the instrument. In this connection, drawing on an 
overdrawn account is a borrowing, so that an attorney 
may not draw on an overdrawn account, even where 
there is authority to draw on a current account, if there 
is not also an express authority to borrow. Again, an 
authority may be restricted, as where it is granted “for 
the purpose aforesaid.” Clauses embodying such a 
limitation place on those dealing with the attorney 
the onus of seeing that what is done by him is done for 
the purposes specified. Clauses authorising drawing 
on a current account, or the purchase and sale of 
securities, or the management of an estate, are known 
as specific clauses, but most powers contain what is 
known as a general clause, such as “to do all those 
acts, deeds, or things of whatsoever kind or nature as 
fully and effectually” as the donor himself could do, 
were it convenient for him to do so. Such a general 
clause must not be read by itself, but only in relation 
to the specific clauses which precede it; in other words, 
it extends the operation of a specific clause to wyer 
transactions which are necessary and ancillary to giving 
effect to that specific clause. 

Anyone capable of contracting may give a power of 
attorney, but it may not include in it any power which 
he could not himself exercise. For instance, an infant 
may not authorise his attorney to borrow and to 
contract to repay the money borrowed. Anyone may 
act as an attorney except a mentally incapable person 
and, possibly, a bankrupt. A mentally incapable person 
may execute a power only in a lucid interval. Trustees 
may not appoint attorneys where, by doing so, they 
delegate the exercise of their discretion, unless expressly 
authorised by the trust deed or by virtue of Section 25 
of the Trustee Act, 1925, which provides that, subject 
to any direct prohibition in the trust instrument, a 
trustee intending to be out of the United Kingdom for 
more than one month may delegate his powers to 
another party, not being his sole co-trustee, unless the 
latter is a trust corporation. Delegation has to be by 
power of attorney, which must be filed at the Central 


Office of the Supreme Court within ten days of execu- 
tion. The power does not come into operation until the 
donor leaves the country, and is revoked on his return, 
although any person dealing with the attorney is 
entitled to presume that it is still in force. 

Powers of attorney are governed largely by Sections 
123-9 of the Law of Property Act, 1925. The princi- 
pal of these are: Section 125, which provides for the 
filing of powers at the Centrd Office of the Supreme 
Court—the statute says that a power relating to land 
shall be filed; Section 124, which enables a person 
dealing with an attorney, in circumstances in which 
there is uncertainty as to the power being still in force, 
to protect himself by the statutoiy declaration of the 
attorney, executed immediately before or within three 
months after the transaction. 

An attorney may not, except under the clearest 
authority, delegate his powers, nor may he use the 
power to employ his principal’s properly for his own 
ends ivide the Terrington cases). 

Most powers contain a clause in which the donor 
undertakes to ratify anything which his attorney may 
do, but this should not, in the absence of the ability to 
draw the widest interpretation from the undertaking, 
be read to cover transactions which are not unquestion- 


ably provided for in the instrument. 

In considering whether to agree to allowing opera- 
tions under a power of attorney, a banker should, then, 
satisfy himself that it is undoubtedly in force; as to the 
identity of the person claiming to act as the attorney; 
and as to the powers which the instrument is intended 
to permit. He should obtain a copy for reference 
purposes and see that the original is duly stamped. 
Where executed and stamped abroad, it must be 
stamped in this country. If possible, a banker will 
endeavour to get a standard form of mandate executed, 
which ejsplicitly and expressly provides for banking 
operations, rather than to act on a power of attorney, 
which frequently does not expressly provide for such 
matters as the drawing of cheques, borrowings, etc. 
An attorney may sign the donor’s name simply; more 
usually he signs “John Brovm by his attorney, A. 
Smith,” 

By Section 34 of the Companies Act, 1948, a company 
may, by writing under its common seal, empower any 
person, either generally or in respect of any^ specifi^ 
matters, as its attorney to execute deeds on its behalf 
in any place not situate in the United Kingdom. An 
attorney should not be allowed to place cheques drawn 
by him on his prindpal’s account to his own private 
account without inquiry. This is specially so where 
pressure is being exercised in respect of an overdraft 
on the private account, (Midland Bank v. Reckitt and 
Others (1933), 148 L.T. 374.) , , 

When a power of attorney enables the donee to do, 
in general terms, anything that the donor <^uld do— 
and says nothing more, it is difficult to how it can 
be declined. Once the power parhculari^, these 
words are regarded as not increasing the specific powers 
enumerated. 
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Stamp duties— 

Letter or Power of Attorney, and Com- 
mission, Factory, Mandate, or other 
instrument in the nature thereof— 

(1) By any petty ofiScer, seaman, 

marine, or soldier serving as a 
marine, or his representatives, for 
receiving prize money or wages . 1 0 

(2) For the receipt of the dividends or 

interest of any stock — 

Where made for the receipt of one 
payment only ... 10 

In any other case ... 50 

(3) For the receipt of any sum of 

money, or any bill of exchange 
or promissory note for any sum of 
money, not exceeding £20, or any 
periodical payments not exceeding 
the annual sum of £10 (not being 
hereinbefore charged) . . 5 0 

(4) Of any kind whatsoever not herein- 
before described ... 10 0 


Exemptions 

(1) Letter or power of attorney for the 
receipt of dividends of any definite 
and certain share of the Govern- 
ment or Parliamentaiy stocks or 
funds producing a yearly dividend 
less than £3. 

(2) Letter or power of attorney or 
proxy filed in the Probate Division 
of the High Court of Justice in 
England or Ireland, or in any 
ecclesiastical court. 

(3) Order, request, or direction under 
hand only from the proprietor of 
any stock to any company or to 
any officer of any company or to 
any banker to pay the dividends or 
interest arising from the stock to 
any person therein named, 

(4) Letter or power of attorney for the 
sale, transfer, or acceptance of any 
of the Government or Parliamen- 
tary stocks or funds. (This 
exemption was added by the 
Finance, Act 1917, Section 30.) 

(5) Letter or power of attorney for the 
sole purpose of appointing or 
authorising a proxy to vote at any 
one meeting at which votes may be 
given by proxy. (Finance Act, 

1949.) 

By the Finance Act, 1927, Section 56, no instrument 
shall be charged with duty more than once by reason 
only that more persons than one are named in the 
instrument as donors or donees of the powers thereby 
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conferred, or that those powers relate to more than one 
matter. 

POWER OF SALE. (See Mortgage.) 

PRECEPT. An order from responsible persons 
directing payments to be made. 

PRE-EMPTION. The right which a vendor has 
in certain cases to buy back the land which he has sold. 
For example, where the owner of land has been com- 
pelled to sell land to a water company (in accordance 
with statutory powers obtained by the company), the 
company cannot sell any of that land (if not required) 
to anyone else without first giving the vendor the oppor- 
tunity to exercise his right to re-purchase it. This right, 
however, may be released in the conveyance to the 
company by a clause to the effect that the vendor hereby 
releases all right of pre-emption now vested in him by 
statute or otherwise. 

All statutory and other rights of pre-emption affecting 
a legal estate shall be capable of release, and unless 
released shall remain in force as equitable interests only. 
(Section 186, Law of Properly Act, 1925.) 

PREFERENCE STOCK OR SHARES. Stock or 
shares entitling the holder to preferential rights as to 
dividend over other classes of shareholder and, in some 
cases, as to return of capital in addition. They bear a 
stated rate of dividend. In the case of cumulative 
preference shares, if such dividend is not earned in any 
one year, the profits of succeeding years must be used to 
pay the arrears before any dividend is paid on other 
classes of shares. In the case of non-cumulative pre- 
ference shares, the dividend is only paid for one year if 
profits have been made in that year sufficient for the 
purpose. Participating preference shares entitle the 
holder to a fixed dividend and, in addition, to a share in 
any surplus profits after the ordinary shareholders have 
received a maximum stated percentage. 

There may be first preference shares and second 
preference shares, etc., one class ranking behind the 
other as regards priority of dividend or capital. Usually 
voting powers re preference shares are ve^ limited, in a 
good many cases being exercisable only after the 
company has passed its preference dividend. 

By the Companies Act, 1948, Section 58, a company 
may, if the Articles so provide, issue redeemable 
preference shares. (See Redeemable Preference 
Shares, Share Capital.) 

PREFERENTIAL PAYMENTS. The Banlauptcy 
Act, 1914, Section 33, provides that in the distribution 
of ihe property of a bankrupt there shall be paid in 
priority to all other debts — 

(a) Parochial and local rates which have become due 
and payable within twelve months next before the date 
of the receiving order, and all assessed taxes, land tax, 
property, or income tax assessed up to the 5th April 
next before the date of the receiving order, and not 
exceeding in the whole one year’s assessment. 

(b) The wages or salary of any clerk or servant, 
labourer or workman, in respect of services rendered 
during four months before the date of the receiving 
order, not exceeding £200. (This is an amendment of 
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the principal Act by Section 115 of the Companies Act, 

1947.) , . 

In the case of a company bemg wound up, the Com- 
panies Act, 1948, Section 319, provides that the above- 
mined debts shall be paid in priority to all other debts, 
the date being (instead of the date of the receiving order), 
(a) in the case of a company ordered to be wound up 
compulsorily which had not previously commenced to be 
wound up voluntarily, the date of the winding-up order; 
and (b) in any other case, the date of the commencement 
of winding-up (subsection (7)). Unless a company is 
being wound up voluntarily merely for purposes of 
reconstruction or of amalgamation with another 
company, or has entered into such a contract with 
insurers as is mentioned in Section 7 of the Workmen’s 
Compensation Act, 1925, all amounts due in respect of 
any compensation or liability for compensation under 
the said Act accrued before the said date, are also 
preferential payments (subsection (1) (cT)). 

The foregoing debts shall, in the case of a company 
registered in England, so far as the assets of the com- 
pany available for payment of general creditors are 
insufficient to meet them, have priority over the claims 
of holders of debentures under any floating charge 
created by the company, and be paid accordingly out of 
any property comprised in or subject to that charge. 
(Section 319.) As to preferential rights re company’s 
wages cheque, see Wages Cheques of a Company. 

In the event of a landlord or other person distraining 
or having distrained on any goods or effects of a bank- 
rupt, or a company being wound up, within three 
months next before the date of the receiving order, or 
winding-up order, the foregoing debts to which pri- 
ority is given shall be a first charge on the goods or 
effects so distrained on, or the proceeds of the sale 
thereof; provided that in respect of any money paid 
under any such charge the landlord or other person 
shall have the same rights of priority as the person to 
whom the payment is made. (Ban&uptcy Act, 1914, 
Section 33 (4); and Companies Act, 1948, Section 319.) 

Where a receiver is appointed on behalf of the holders 
of a company’s debentures secured by a floating charge, 
then, if the company is not at the time in course of 
being wound up, preferential payments having priority 
to all other debts shall be paid out of any assets coming 
to the hands of the receiver in priority to any claim for 
principal or interest in respect of the debentures. 
(Companies Act, 1948, Section 94.) In Re Lewis 
Merthyr Consolidated Collieries Co, Ltd,, Lloyds 
Bank V. The Company, [1928] Weekly Notes, p. 2^7, 
C.A., the Court of Appeal held that the above Section 
did not on its true construction apply so as to give 
priority in respect of assets secured by a fixed charge, 
but only of assets secured by a floating charge. 

If a landlord distrains after the commencement of the 
bankruptcy, it shall be available only for the six months’ 
rent accrued prior to the order of adjudication, but he 
may prove imder the bankruptcty for the surplus due 
for which the distress may not have been available. 
(Bankruptcy Act, 1914, Section 35.) 
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By the Friendly Societies Act, 1896, Section 35, upon 
the bankruptcy of any officer of a registered society 
having in his possession by virtue of his office any 
money belonging to the society, the trustee shall pay the 
money to the society in preference to any other debts 
against the estate of the officer. 

Preferential debts rank equally between themselves, 
and, if the assets are insufficient to meet them, they shall 
abate in equal proportions. Payment of these debts is 
subject to file retention of such sums as may be necessaiy 
for the costs of the administration or winding up. (See 
Fraudulent Preference.) 

PREFIX. French, at a fixed date. A bill drawn 
payable at a date “fixed,” or does not take 

days of grace. If the word “fixed,” or ^"prefix,** is not 
used, days of grace are allowed. 

PREMISES. The beginning of a deed or conveyance 
which sets forth the parties and describes the subject- 
matter, and which is afterwards alluded to in the deed 
as “the premises.” 

The word is also applicable, of course, to buildings 
and offices. In this connection certain premises are 
subject to statutory rules designed to promote safety 
and the well-being of staff. 

The Offices, Shops and Railway Premises Act, 1963, 
applies to aU banking offices except temporary moveable 
buildings (for up to six months) and offices where the 
total of hours worked by all employees does not 
exceed twenty-one weekly. Messengers, cleaners and 
guards are to be included in the description “employ- 
ees,” 

The main provisions of the Act relate to cleanliness, 
fire precautions, heating, lighting, ventilation, notifica- 
tion of accidents, work space, registration, and sanitary, 
washing and cloakroom facilities. 

A General Guide to the Act is fwblished by H.M. 
Stationery Office, price 2s. 6d. and is obtainable from 
them or from booksellers. 

All premises affected by the Act must be registered 
on Form O.S.R.1, obtainable from the Local Authority. 
All premises and fittings must be kept clean. Floors 
and steps must be washed or swept not less than once 
a week. Workrooms must not be overcrowded. A 
numerical space standard will apply to all rooms in 
which people habitually work, but this standard will 
not come into force until 1st August, 1967, but new 
premises must conform to the standard from 1st 
August, 1964. 

A reasonable temperature must be maintained, and 
a thermometer must be provided in a conspicuous 
place on each floor. There must be effective and suitable 
means of ventilation by fresh or artificially purified air. 
Suitable and adequate lighting must be provided. 
Sufficient washing and sanitary conveniences must be 
provided with running water, soa^ and clean towels or 
other means of cleaning and drying. Drinking water 
must be available. 

Certain premises require a fire certificate. They are 
those where more than twenty people are employed at 
any one time, or where more than ten people are 
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employed at any one time other than on the ground 
floor. 

Application must be made to the Local Fire Author- 
ity on Form O.S.R.3. The Fire Inspector will issue a 
certificate when satisfied that there are adequate means 
of escape from, and access to, the premises; that there 
is appropriate fire-fighting equipment and alarm bells, 
and that a satisfactory fire drill has been arranged. 

Fuller details are to be found in the Guide, which 
deals also with such matters as accommodation for 
clothing, seating arrangements, and fencing of danger- 
ous parts of machinery. 

PREMIUM. The amount which is payable annually 
during life, or during a certain number of years, in order 
to assure the payment, either at death or at a fixed date, 
as the case may be, of the sum named in an assurance 
policy. (See Life Poucy.) Also the amoimt payable 
to keep m force a fire policy. (See Fire Insurance.) 

When the consideration (or part of it) in a lease 
consists of a lump sum, it is called the premium. (See 
Leasehold.) 

PREMRJM BOND. An acknowledgment of indebt- 
edness by a foreign state, where in some cases no interest 
is paid, and in others only a very small rate of interest is 
given, but, at certain times, a drawing takes place and 
die holders of bonds bearing the numbers that are 
drawn may receive large money prizes. 

In the case of the French Government Premium 
Bond issue, 1919, 5 per cent bonds of 500 francs each 
(issued at the price of 495 francs) were redeemable, 
within 75 years, at 600 francs (that is, at par phis a 
premium of 100 francs). In addition, foxu: drawings 
took place annually when there were prizes of large 
sums of money for the possessors of the bonds bearing 
the lucky numbers. These bonds were redeemed in 
1945. Bonds which have the chance of winning prizes 
are also called Prize Bonds. 

PREMIUM SAVINGS BONDS. Investors in these 
bonds (which are issued in £1 units) are offered the 
chance of a prize instead of interest. Draws for prizes 
are made monthly (the first draw was made in June, 
1957) with prizes ranging from £25 to £5,000. Bonds 
may be encashed at short notice, but they must be held 
for three months before they qualify for inclusion in 
the draw. The maximum permitted holding is £1,000. 
Bonds held in excess of this limit axe not eligible to 
receive prizes. Prize money is free from Income Tax 
and Surtax in the United Kingdom and need not be 
included in any United Kingdom Income Tax Return. 
Where bonds are encashed in the interval between when 
they are entered for the draw, and the actual drawing 
itself, any prize gained is forfeited. This rule is made 
because of the administrative dMculty of withdrawing 
a bond once it has been entered for the draw. 

The bonds of a deceased holder remain eligible for 
prizes up to a period of twelve months dfter the death- 
The bonds are not transferable and are not therefore 
good security for a loan. 

PRESCRDPHON. (See Scottish appendix.) 

PRESCRIPTIVE RIGHT. A right acquiied by 
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lapse of time. (See Easements, Limitation Act, 1939 , 
Possessory Title.) 

‘‘PRESENT AGAIN,’’ These words are sometimes 
written by a banker upon a cheque which is returned 
unpaid because of insuflicient funds in the customer’s 
account to meet it. It is not, however, by itself a correct 
answer to give, as it does not afford any explanation 
why the cheque has been returned. The best answer to 
write upon a dishonoured cheque is “Refer to drawer.” 

Sometimes the words are joined with another answer, 
as “Refer to drawer— Present again,” “Not Sufficient- 
Present again.” No doubt the words “Present again” 
are used with the idea of minimising the risk of injury 
to the drawer’s credit by returning the cheque, but it is 
perhaps questionable whether they are altogether 
prudent words to use. 

The banker to whom a cheque is returned with a 
request “Present again” advises his customer of the 
dishonour of the cheque and arranges for it to be re- 
presented. 

PRESENTMENT FOR ACCEPTANCE. When a 
bill of exchange is presented to a drawee in order that it 
may be accepted by him, it is a presentment for accept- 
ance. 

By Section 39 of the Bills of Exchange Act, 1882— 

“(1) Where a bill is payable after sight, presentment 
for acceptance is necessary in order to fix the 
maturity of the instrument. 

“(2) Where a bill expressly stipulates that it shall be 
presented for acceptance, or where a bill is 
drawn payable elsewhere than at the residence 
or place of business of the drawee it must be 
presented for acceptance before it can be 
presented for payment. 

“(3) In no other case is presentment for acceptance 
necessary in order to render liable any party to 
the biU. 

“(4) Where the holder of a bill, drawn payable 
elsewhere than at the place of business or 
residence of the drawee, has not time, with the 
exercise of reasonable diligence, to present the 
bill for acceptance before presenting it for 
pa 3 mient on the day that it falls due, the delay 
caused by presenting the bill for acceptance 
before presenting it for payment is excused, 
and does not discharge the drawer and indor- 
sers.” 

With regard to the time for presenting a bill payable 
after sight. Section 40 provides as follows — 

“(1) Subject to the provisions of this Act, when a bill 
pa 3 rable after sight is negotiated, the holder 
must either present it for acceptance or nego- 
tiate it within a reasonable time. 

“(2) If he do not do so, the drawer and all indorsers 
prior to that holder are discharged. 

“(3) In determining what is a reasonable time within 
the meaning of this Section, regard shall be 
had to the nature of the bill, the usage of trade 
with respect to similar bills, and the facts of 
the particular case.” 
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The rules as to presentment for acceptance and the 
excuses for non-presentment are given in Section 41— 

“(1) A bill is duly presented for acceptance which is 
presented in accordance with the following 
rules — 

“(i?) The presentment must be made by or 
on behalf of the holder to the drawee or 
to some person authorised to accept or 
refuse acceptance on his behalf at a 
reasonable hour on a business day and 
before the bill is overdue: 

“(^) Where a bill is addressed to two or 
more drawees, who are not partners, 
presentment must be made to them all, 
unless one has authority to accept for 
all, then presentment may be made to 
him only: 

“(c) Where the drawee is dead, presentment 
may be made to his personal representa- 
tive: 

“(fi?) Where the drawee is bankrupt, 
presentment may be made to him or to 
his trustee: 

“(e) Where authorised by agreement or 
usage, a presentment through the post 
office is sufficient. 

“(2) Presentment in accordance with these rules is 
excused, and a bill may be treated as dis- 
honoured by non-acceptance — 

“(a) Where the drawee is dead or bankrupt, 
or is a fictitious person or a person not 
having capacity to contract by bill: 

Where, after the exercise of reasonable 
diligence, such presentment cannot be 
effected: 

“(c) Where, although the presentment has 
been irregular, acceptance has been 
refused on some other ground. 

“(3) The fact that the holder has reason to believe 
that the bill, on presentment, will be dis- 
honoured does not excuse presentment.” 

In practice a bill is presented for acceptance as soon 
as possible after it has been drawn, and until it has 
been accepted the drawee is under no liability whatever 
with regard to it. An after-date bill having more than 
three days to run before maturity is, in London, pre- 
sented for acceptance. The sooner the holder of an un- 
accepted bill procures the drawee’s acceptance the better, 
for he then obtains the further security in the liability of 
theacceptor. Whenbilisarereceived by a banker in order 
that he may get them accepted, they are presented to the 
drawee on the day of receipt, and if the drawee does not 
accept when they are presented, it is customary to leave 
the bills with him for twenty-four hours (exclusive of 
Sundays and holidays), or until close of business on a 
half-holiday if the twenty-four hours are not completed, 
in which he has to decide whether or not he will accept 
them. When a bill is left for acceptance a banker marks 
it so that he may know that he gets the same bill back 
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again. If a banker is negligent in obtaining an accept- 
ance he may render himself liable thereon, especially in 
the case of a bill drawn payable at so many days “after 
sight,” as the drawer and indorsers may thereby be 
discharged. The law does not lay down any absolute 
rule as to what time is reasonable or unreasonable in 
which to carry out an instruction to obtain an accept- 
ance, but in most cases a banker would present a bill for 
acceptance on the day that he receives it. Having left the 
bill with a drawee, it is part of the banker’s duty to call 
again for it and not to wait till the drawee returns it to 
him, though an prangement may be made with the 
drawee to return it. The holder of a bill may refuse to 
take a qualified acceptance (see Acceptance Qualified), 
and a banker should therefore get instructions from his 
correspondent if a qualified acceptance is offered. 

A banker should not give up a bill, sent to him to 
obtain acceptance, against the drawee’s cheque as that 
would release the drawer and indorsers of the bill. If a 
cheque is offered, the banker should obtain instructions 
from his correspondent. 

Where bills of lading and other documents are 
attached to a bill, they are exhibited to the drawee at the 
same time as the bill is presented for acceptance, but 
if the bill is left with the drawee until the next day the 
documents are retained by the banker and not left 
with the drawee. The banker, however, may have 
instructions to deliver up the documents to the drawee 
after he has accepted the bill. In the case of a foreign 
bill sent for acceptance, instructions usually accom- 
pany the bill as to what has to be done in the event of 
non-acceptance, such as “protest if not accepted” or “if 
not accepted do not protest but send an advice by wire” 
or “no expense to be incurred.” 

The holder of a bill, by presenting it for acceptance, 
does not warrant the genuineness of the bill, or of any 
of the signatures thereon, or that any accompanying 
documents are genuine or represent actual goods. 
{Guaranty Trust Company of New York v. A, Hannay & 
Co. (1918), 34 T.L.R. 427.) 

Where a bill is received from a correspondent in 
order to obtain the acceptance of the drawee, and the 
drawee lives at such a distance as to necessitate either 
sending the bill to him or asking him to call at the bank 
to accept it, the correspondent should be advised of 
what is being done so that he may understand the 
delay. (See Bill of Exchange.) 

PRESENTMENT FOR PAYMENT. It is of the 
utmost importance that bill of exchange be presented 
for payment on the date it falls due. The following 
rules are laid down by the Bills of Exchange Act, 1882— 

“Section 45. Subject to the provisions of this Act a 
bill must be duly presented for payment. If it be not so 
presented the drawer and indorsers shall be discharged. 

“A bin is duly presented for payment which is 
presented in accordance with the following rules — 

“(1) Where the bill is not payable on demand, 
presentment must be made on the day it falls 
due. 

“(2) Where the bill is payable on demand, then, 
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subject to the provisions of this Act, present- 
ment must be made within a reasonable time 
after its issue in order to render the drawer 
liable, and within a reasonable time after its 
indorsement, in order to render the indorser 
liable. 

“In determining what is a reasonable time, 
regard shall be had to the nature of the bill, the 
usage of trade with regard to similar bills, 
and the facts of the particular case. 

“(3) Presentment must be made by the holder or by 
some person authorised to receive payment on 
his behalf at a reasonable hour on a business 
day, at the proper place as hereinafter defined 
either to the person designated by the bill as 
payer, or to some person authorised to pay or 
refuse payment on his behalf if with the 
exercise of reasonable diligence such person 
can there be found. 

“(4) A bill is presented at the proper place — 

“(a) Where a place of payment is specified 
in the bill and the bill is there presented. 

“(6) Where no place of payment is specified, 
but the address of the drawee or acceptor 
is given in the bill, and the bill is there 
presented. 

“(c) Where no place of payment is specified 
and no address given, and the bill is 
presented at the drawee’s or acceptor’s 
place of business if known, and, if not, 
at his ordinary residence, if known. 

“(^ In any other case if presented to the 
drawee or acceptor wherever he can be 
found, or if presented at his last known 
place of business or residence. 

“(5) Where a bill is presented at the proper place, 
and after the exercise of reasonable diligence, 
no person authorised to pay or refuse payment 
can be found there, no further presentment to 
the drawee or acceptor is required, 

“(6) Where a bill is drawn upon, or accepted by two 
or more persons who are not partners, and no 
place of payment is specified, presentment 
must be made to them all. 

“(7) 'Where the drawee or acceptor of a bill is dead, 
and no place of payment is specified, present- 
ment must be made to a personal representa- 
tive, if such there be, and with the exercise of 
reasonable diligence he can be found. 

“(8) Where authorisSi by agreement or usage a 
presentment through the post office is suffi- 
dent.” 

Note that presentment through the post office 
(subsection 8) is in order only where authorised by 
agreement or usage. If, therefore, a bill accepted at the 
X & Y Bank, Leeds, is presented by post to that bank 
by a stranger, the bank would return it to the stranger 
with the answer that it must, according to custom, be 
presented through a banker. 

Presentment to the acceptor of an accommodation 
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bill must be made just as in the case of an ordinary bill. 

It should be particularly noted that, if these rules are 
not properly attended to, the drawer and indorsers 
shall be discharged, both with respect to the bill and to 
the consideration for which the bill was given. The 
bill itself should be presented, and if the acceptor has 
left the address shown on the bill, reasonable diligence 
must be used to find his new address and present it there. 
An acceptor is not discharged if the bill is not presented 
to him. 

Section 52 provides — 

“(1) When a bill is accepted generally presentment 
for payment is not necessary in order to render 
the acceptor liable. 

“(2) When by the terms of a qualified acceptance 
presentment for payment is required, the 
acceptor, in the absence of an express stipula- 
tion to that effect, is not discharged by the 
omission to present the bill for payment on the 
day that it matures. 

“(3) In order to render the acceptor of a bill liable, 
it is not necessary to protest it, or that notice 
of dishonour should be given to him. 

“(4) WTiere the holder of a bill presents it for pay- 
ment, he shall exhibit the bill to the person 
from whom he demands payment, and when a 
bill is paid the holder shall forthwith deliver 
it up to the party paying it.” 

With regard to Section 52 (1), “the theory of English 
law is that the debtor should seek out his creditor. The 
practical effect of this rule is that the acceptor cannot 
take advantage of any irregularity in the presentment.” 
(Chalmers.) 

Though non-presentment, or delay in presentment, of 
a bill releases the drawer and indorsers, there are certain 
cases where the Bills of Exchange Act excuses delay or 
non-presentment. They are given in Section 46— 

“(1) Delay in making presentment for payment is 
excused when the delay is caused by circum- 
stances beyond the control of the holder, and 
not imputable to his default, misconduct, or 
negligence. When the cause of delay ceases to 
operate presentment must be made with 
reasonable diligence. 

“(2) Presentment for payment is dispensed with— 

“(a) Where, after the exercise of reasonable 
diligence, presentment, as required by 
this Act, cannot be effected. The fact 
that the holder has reason to believe 
that the bill will, on presentment, be 
dishonoured, does not dispense with the 
necessity for presentment. 

“(^) Where the drawee is a fictitious person. 
“(c) As regards the drawer, where the 
drawee or acceptor is not bound, as 
between himself and the drawer, to 
accept or pay the bill, and the drawer 
has no reason to believe that the bill 
would be paid if presented. 

"(c?) As regards an indorser, where the bill 
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was accepted or made for the accommod- 
ation of that indorser, and he has no 
reason to expect that the bill would be 
paid if presented. 

“(e) By waiver of presentment, express or 
implied.” 

In the case of a bill after date, it is necessary, in order 
to prevent the discharge of the other parties, that the 
bill be presented to the acceptor, at the place where 
payable, even if he said before the bill was due that he 
would not pay it at maturity, or if he called at the bank 
on the due date and said he could not pay it. If it is 
accepted payable at a bank, and the acceptor says he has 
nothing in his account to meet the bill, it is still neces- 
sary formally to present the bill at the bank indicated. 
It must be presented within the usual business hours. 

Presentment before the actual due date does not 
preserve recourse against the other parties. 

Where a separate guarantee has been given by anyone 
on behalf of the drawer or an indorser, the guarantor is 
discharged by such delay or non-presentment as would 
discharge the drawer or indorser, but the liability of a 
guarantor for an acceptor continues in the same way as 
an acceptor’s liability. 

It has been decided that where a bill is held by a 
banker which is accepted at that banker’s, he need not 
present it to the acceptor but merely refer to his own 
books containing the acceptor’s account to ascertain 
whether or not it may be paid. 

If a bill is drawn payable in one place, and accepted 
payable in another, it should be presented at the place 
where accepted payable. 

If an acceptor does not pay a bill when it is presented 
to him a notice may be left at his address informing 
him that the bill lies at the bank, and that it requires his 
attention before closing time. 

Lord Tenterden, in Wilkins v. Jadis (1831), 2 B. & Ad. 
188, said: “A presentment to bankers out of the hours 
of their business is not sufficient; but in other cases the 
rule of law is that the biU must be presented at a reason- 
able hour; a presentment at twelve o’clock at night, 
when a person has retired to rest, would be unreason- 
able ; but I cannot say that a presentment between seven 
and eight in the evening is not a presentment at a reason- 
able time,” 

When a banker requires to send bills to another 
banker for collection, they are usually forwarded a 
day or two before maturity, if domiciled at a bank; but, 
if not payable at a bank, they should be sent earlier, in 
case the collecting banker requires to write for instruc- 
tions if he finds that expense will be incurred in present- 
ing the bills at the place where made payable. 

As to payment of a bill, see Payment of Bill. 

A bill of itself does not operate as an assignment of 
funds in the hands of the drawee, but in Scotland where 
the drawee of a bill has in his hands funds available for 
the payment thereof, the bill operates as an assignment 
of the sum for which it is drawn in favour of the holder, 
from the time when the bill is presented to the drawee, 
(Section 53.) (See Drawee.) 


With respect to presentment to an acceptor for 
honour, the Bills of Exchange Act provides — 

“Section 67. (1) Where a dishonoured bill has been 
accepted for honour supra protest, or contains 
a reference in case of need, it must be protested 
for non-payment before it is presented for 
payment to the acceptor for honour, or referee 
in case of need. 

“(2) Where the address of the acceptor for honour is 
in the same place where the bill is protested for 
non-payment, the biU must be presented to 
him not later than the day foUowing its 
maturity; and where the address of the 
acceptor for honour is in some place other 
than the place where it was protested for non- 
payment, the bill must be forwarded not later 
than the day foUowing its maturity for present- 
ment to him. 

“(3) Delay in presentment or non-presentment is 
excused by any circumstances which would 
excuse delay in presentment for payment or 
non-presentment for payment. 

“(4) When a bill of exchange is dishonoured by the 
acceptor for honour it must be protested for 
non-payment by him.” 

A cheque must be presented for payment within a 
reasonable time. Section 74 of the Bills of Exchange 
Act provides — 

“Subject to the provisions of this Act — 

“(1) Where a cheque is not presented for payment 
within a reasonable time of its issue, and the 
drawer or the person on whose account it is 
drawn had the right at the time of such present- 
ment as between him and the banker to have 
the cheque paid and suffers actual damage 
through the delay, he is discharged to the ex- 
tent of such damage, that is to say, to the 
extent to which such drawer or person is a 
creditor of such banker to a larger amount 
than he would have been had such cheque been 
paid. 

“(2) In determining what is a reasonable time 
regard shall be had to the nature of the instru- 
ment, the usage of trade and of bankers, and 
the facts of the particular case. 

“(3) The holder of such cheque as to which such 
drawer or person is discharged shall be a 
creditor, in lieu of such drawer or person, of 
such banker to the extent of such discharge, 
and entitled to recover the amount from him.” 

A person receiving a cheque should present it for 
payment as soon as possible; unless presented within a 
reasonable time after its indorsement, the indorsers will 
be discharged. (See Section 45, above.) If a drawer 
suffers actual loss, as where a banker fails, through a 
cheque of his not having been presented within a 
reasonable time after its issue, the drawer, as stated 
in Section 74, is discharged to the amount of such loss. 
There has not been any definite decision as to what is a 
“reasonable time” ; but Sir John Paget states that, in the 
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absence of special circnmstances, ten days or so wotild the amount attaching to it. (See Section 53 under 
probably be held the limit. After the “reasonable time” Drawee.) 

has elapsed, no person who takes the cheque can acquire If there is a reasonable ground for suspecting that a 
or give a better title than that which the person from cheque has been tampered with, a delay in payment may 

whom he took it had. (See Overdue Cheque.) It is to be made until a reference to the drawer clears away the 

be noted that the effect of Section 74 is to exclude doubt. (S^oLondon Joint Stock Bank Ltd, Macmillan 

cheques, so far as the drawer is concerned, from the and Arthur, under Payment of Cheque.) 
operation of Section 45. The presentment for payment of a promissory note 

An instance of release of an indorser by failure to is dealt with by Sections 86 and 87 as follows — 

present on the due date can be seen in Yeoman Credit “86. (1) Where a note payable on demand has been 

Limited v. Gregory (1963). indorsed, it must be presented for payment 

There the acceptor telephoned requesting presenta- within a reasonable time of the indorsement, 

tion at Bank B rather than Bank A, as indicated on the If it be not so presented the indorser is dis- 

bill. Presentation was made at Bank B on the due date charged. 

and at Bank A the day after. In neither case was it “(2) In determining what is a reasonable time, regard 
paid, but the indorser escaped liability because pre- shall be had to the nature of the instrument, 

sentation at the place indicated on the bill was not made the usage of trade, and the facts of the particu- 

on the due date. lar case. 

The drawer of a cheque is liable (except under the “(3) Where a note payable on demand is negotiated, 
conditions defined in Section 74) to the holder for six it is not deemed to be overdue, for the purpose 

years from the date of the cheque, and a banker would of affecting the holder with defects of title of 

be justified in paying a cheque within that period, but, which he had no notice, by reason that it 

in practice, a banker does not pay a cheque which is six appears that a reasonable time for presenting 

(in some banks twelve) months old, unless it is con- it for payment has elapsed since its issue, 

firmed by the drawer. (See Stale Cheque.) “87. (1) Where a promissory note is in the body of it 

When a cheque is paid to credit of an account at the made payable at a particular place, it must be 

same office as it is drawn upon, it is thought that the presented for payment at that place in order 

banker may legally hold the cheque until the close of to render the maker liable. In any other case, 

business of the following day before returning it unpaid, presentment for payment is not necessary in 

and he need not inform the customer at the time of order to render the maker liable, 

receiving the cheque that there are insuflScient funds “(2) Presentment for payment is necessary in order 
to meet it. In practice, however, a banker pays or to render the indorser of a bill liable, 

returns such a cheque on the day of receipt. “(3) Where a note is in the body of it made payable 

Where it is important to know as soon as possible at a particular place, presentment at that 

whether a certain cheque will be paid or not, it is place is necessary in order to render an indor- 

customary to send it direct, instead of through the ser liable; but when a place of payment is 

Clearing House, and a stamped telegram form may be indicated by way of memorandum only, 

enclosed with a request to the banker on whom it is presentment at that place is sufficient to render 

drawn to “advise fate” of the cheque. (See “Advise the indorser liable, but a presentment to the 

Fate.”) maker elsewhere, if sufficient in other respects, 

It has been held that, where a foreign cheque is shall also suffice.” 

drawn upon a place where the banker has no agent, When a promissory note is made payable at a bank, 
the custom in London of presenting the cheque by post the banker will be liable if he pays it in the event of the 

is a due presentment (Beywood v. Pickering (1874), note bearing a forged indorsement. (See Forgery, 

L,R. 9 Q.B. 428), but if payment is not received by Payment of Bill.) 

return of post, the customer from whom the bank The presentment ofa bill or cheque through a Clearing 

received the cheque should be advised of the fact. House has the same effect as presenting it direct to the 

If a cheque is presented by post by a stranger, it banker on whom the cheque is drawn or where the bill 

should be returned with a request that it be presented, is payable. (See Bill of Exchange.) 
according to custom, through a banker. The holder of a bill, by presenting it for payment, 

The presentment of a cheque in England does not does not warrant the genuineness of the bill or of any 
operate as an assignment of funds in the drawer’s of the signatures thereon, or of any accompanying 

account Part payment of a cheque is never made; it is documents. In Guaranty Trust Company of New York 

either paid fully or dishonoured. In Scotland, however, v. A. Hanrny & Co, (1918), 34 T.L.R. 427, Pickford, 

where a cheque is returned unpaid for “insufficient LJ,, said that the position of the holder of a bill of 

funds,” any money in the drawer’s account is trans- exchange who presents it for payment is well expressed 

ferred to a separate account, such as a suspense account, in a lecture by Dean Ames, of Harvard, when he says : 

where it remains until the banker has evidence that the “The attitude of the holder of a bill who presents it for 

naatter has be^ arranged. If the payee desires, the payment is altogether different from that of a vendor, 

cheque may be retained by the banker in exchange for The holder is not a bargainer. By presentment for 
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payment he does not assert, expressly or by implication, 
diat the bill is his or is genuine.” He, in effect, says: 
“Here is a bill which has come to me calling, by its 
tenor, for payment by you. I accordingly present it 
to you for payment, that I may either get the money or 
protest it for non-payment.” 

PREVENTION OF CORRUPTION ACT, 1906 (6 
Edw. VII, c. 34). An Act for the better Prevention of 
Corruption. 

[August 4, 1906.] 

Punishment of Corrupt Transactions with Agents 

“1, (1) If any agent corruptly accepts or obtains, or 
agrees to accept or attempts to obtain, from 
any person for himself or for any other person, 
any gift or consideration as an inducement or 
reward for doing or forbearing to do, or for 
having after the passing of this Act done or 
forborne to do, any act in relation to his 
principal’s affairs or business, or for showing 
or forbearing to show favour or disfavour to 
any person in relation to his principal’s 
affairs or business; or 

“If any person corruptly gives or agrees to 
give or offers any gift or consideration to any 
agent as an inducement or reward for doing or 
forbearing to do, or for having after the pass- 
ing of this Act done or forborne to do, any 
act in relation to his principal’s affairs or 
business or for showing or forbearing to show 
favour or disfavour to any person in relation 
to his principal’s affairs or business; or 
“If any person knowingly gives to any 
agent, or if any agent knowingly uses with 
intent to deceive fis principal, any receipt, 
account, or other document in respect of 
which the principal is interested, and which 
contains any statement which is false or 
erroneous or defective in any material particu- 
lar, and which to his knowledge is intended to 
mislead the principal; 

he shall be guilty of a misdemeanour, and shall be 
liable on conviction on indictment to imprison- 
ment, for a term not exceeding two years, or to a 
fine not exceeding five hundred pounds, or to both 
such imprisonment and such fine, or on summary 
conviction to imprisonment for a term not exceed- 
ing four months, or to a fine not exceeding fifty 
pounds, or to both such imprisonment and such fine. 

“(2) For the purposes of this Act the expression 
‘consideration’ includes valuable considera- 
tion of any kind; the expression ‘agent’ 
includes any person employed by or acting for 
another; and the expression ‘principal’ 
includes an employer. 

“(3) A person serving imder the Crown or under any 
corporation or any municipal borough, 
county, or district council, or any board of 
guardians, is an agent within the meaning of 
this Act. 
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Prosecution of Offences 

“2. (1) A prosecution for an offence under this Act 
shall not be instituted without the consent, in 
England of the Attorney-General or Solicitor- 
General, and in Ireland of the Attorney- 
General or Solicitor-General for Ireland. 

22 & 23 Viet. c. 17. 

“(2) TheVexatious Indictments Act, 1859, as amend- 
ed by any subsequent enactment, shall apply 
to offences under this Act as if they were 
included among the offences mentioned in 
Section 1 of that Act. 

“(3) Every information for any offence under this 
Act shall be upon oath. 

“(4) The expenses of any prosecution on indictment 
under this Act shall be defrayed as in cases of 
indictment for felony. 

“(5) A court of quarter sessions shall not have 
jurisdiction to inquire of, hear, and determine 
prosecutions on indictments for offences under 
this Act. 

“(6) Any person aggrieved by a summary conviction 
imder this Act may appeal to a Court of 
Quarter Sessions. 

Application to Scotland 

“3. This Act shall extend to Scotland, subject to the 
following modifications — 

“(1) Section 2 shall not extend to Scotland: 

“(2) In Scotland all offences which are punishable 
imder this Act on summary conviction shall be 
prosecuted before the sheriff in manner pro- 
vided by the Summary Jurisdiction (Scotland) 
Acts. 

Short Title and Commencement 

“4. (1) This Act may be cited as the Prevention of 
Corruption Act, 1906. 

“(2) This Act shall come into operation on the first 
day of January nineteen hundred and seven.” 

One object of this Act is to endeavour to stop the 
practice of taking and giving secret commissions, in 
consideration for which an agent does something 
contrary to the interests of his principal. 

Where a broker shares with a banker, through 
whom the order has been received, his commission 
upon any sale or purchase of stocks or shares, it is now 
customary to place a notice upon the contract note that 
the commission is divided with the banker. 

PREVENTION OF FRAUD (INVESTMENTS) 
ACT, 1958. This Act makes general provision for 
preventing fraud in coimection with dealmgs in invest- 
ments; regulates dealings in securities; restricts 
registration under the Industrial and Provident Societies 
Act, 1893 ; and defines the powers of the Board of Trade 
in this field. 

By Section 1 (1) no person shall carry on the business 
of dealing in securities except under the authority of a 
principal’s licence issued by the Board of Trade. The 
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same requirements apply to a servant or agent of any 
person canying on such business, such agent receiving 
a representative’s licence. 

By Section 2 (1) exemptions from this requirement as 
to licences are given to members of recognised stock 
exchanges or recognised associations of dealers in 
securities, the Bank of England, statutory and munici- 
pal corporations, industrial, provident and building 
societies, and managers or trustees of any authorised 
unit trust scheme. 

By Section 4 a principal’s licence will be granted 
only against the deposit of £500 or the provision of an 
approved guarantee for that amount. 

By Section 12 the Board of Trade may appoint an 
inspector to investigate and report on the administra- 
tion of any unit trust scheme. 

By Section 13 penalties are prescribed for fraudulent- 
ly inducing persons to invest money. 

By Section 16 certain persons or bodies may be 
exempted from the necessity for obtaining licences. 
Banks have received exemptions under this Section. 

The Act is administered by the Board of Trade in 
accordance with regulations made by the Board and 
sanctioned by Parliament. 

PRIMA FACIE. On the first view. The appearance 
of a matter, at first sight, before examining into it. 

An example of the use of the words may be seen in 
Section 30, Bills of Exchange Act, 1882, under Holder 
IN Due Course. 

PRIMAGE. A certain percentage of the freight 
payable by a merchant to a shipowner in addition to 
the freight, e.g. freight 20s. per ton with 5 per cent 
primage. 

PRIMARY SECURITY. (See Mortgage.) 

PRIMOGEMTURE. Latin primogenitusy first- 
born.) 

The law by which the real property of a father or 
mother passed to the eldest son, in the event of the 
parent leaving no will. 

Heirship was abolished after 1925. (See Intestacy.) 

PRINCIPAL. A word used when referring to the 
amount of a loan, to distinguish it from the interest 
payable thereon. When interest has been added to the 
debt, it becomes part of the principal. 

The person who employs an agent to act for him is 
called the principal. (See Agent.) 

PRIORITIES. After 1925 (except in the case of 
mortgages and charges of registered land, or of land in 
the jurisdiction of a local deeds registry), every mortpge 
affecting a legal estate in land, whether legal or ecjuit- 
able (not being a mortgage protected by the deposit of 
documents relating to the estate), shall rank according 
to its date of registration as a land charge pursuant to 
the Land Charges Act, 1925. (Law of Properly Act, 
1925, Section 97.) (See Land Charges.) 

The effect of that Section is that a legal or equitable 
mortgage which is supported by a deposit of the deeds of 
the kmd does not require to be registered, and this shows 
the importance of holding the deeds. A mortgage not 
accompanied by the relative deeds requires to be 
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registered, and ranks according to the date of its 
registration. 

With respect to registered land, charges registered 
under the Land Registration Act, 1925, rank according 
to the order in which they are entered on the register 
and not according to the order in which they are 
created. Mortgages (other than registered chmges) 
may, if made by deed, be protected by a caution in the 
renter, and they will rank according to the date of the 
entry of the caution. (See Laist> Registration.) 

With respect to land in the jurisdiction of a local 
registry, the registration of a memorial of any instru- 
ment transferring or creating a legal estate or charge by 
way of legal mortgage constitutes actual notice to all 
persons as from the date of registration. (See York- 
shire Registry of Deeds.) 

Prior to 1926 it was possible for a third mortgagee to 
obtain a transfer of the first mortgage and tack it to his 
third and thus obtain priority over the second mort- 
gee. Tacking, however, was abolished by the Law of 
l^operty Act, 1925, except as follows — 

By Section 94, a prior mortgagee has the right to 
make further advances to rank in priority to subsequent 
mortgages (whether legal or equitable) — 

"%a) If an arrangement has been made to that effect 
with the subsequent mortgagees; or 
“(^) If he had no notice of the subsequent mortgage 
at the time he made the further advance; or 
“(c) Whether or not he had such notice, where the 
mortgage imposes an obligation on him to 
make such further advances.” 

This provision applies whether or not the prior mort- 
gage was made expressly for securing further advances. 

Where the prior mortgage was made expressly for 
securing a current accoxmt or other further advances, 
the mortgagee shall not be deemed to have notice of a 
mortgage merely because it was registered as a land 
charge or in a local deeds registry, if it was not registered 
at the time when the original mortgage was created or 
when the last search (if any) was made by the mortgagee, 
whichever last happened. 

This Section does not apply to charges registered 
under the Land Registration Act, 1925. 

That Section is an important one to bankers. No 
person can proceed to deal with the legal estate in land 
without first ascertaining where the title deeds are, and 
so long as they are in the possession of a banker either 
with a legal mortgage or a memorandum of deposit or 
no charge, no one will be able in ordinary cases to secure 
priority to the banker. 

Where, however, there are a number of mortgages 
(without the deposit of deeds) diflScult problems may 
arise where the order of registration is different from 
the date order of the mortgages. This is because regis- 
tration is notice, and notice of any kind, actual or 
otherwise, may affect the position. The matter is not 
free from doubt. 

The effect of being in possession of the documents of 
title is given in Section 13. (See that Section under 
Mortgage.) 
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A mortgage upon a ship takes priority from the date 
of production for regist]^, not from the date of the 
instrument. (See xmder Ship.) 

The priority of claims under any assignment of a 
life policy is regulated by the date on which notice is 
received by the insurance company. (See Life Policy.) 

(See Debts—Assignment of, Mortgage, Notice of 
Second Mortgage, Tacking.) 

PRIORITY NOTICE. The Law of Property 
(Amendment) Act, 1926, Section 4, as amended by the 
Land Charges Rules, 1940, provides that a priority 
notice may be lodged not later than fourteen days 
before a contemplated registration is to take effect. If 
formal application for registration is lodged within 
fourteen days of the date of the priority notice, the 
registration will date back and take effect as from the 
date the charge was given. 

A priority notice may also be registered at the office 
of a local authority where a local land charge is con- 
templated. Where such a notice relates to a town- 
planning scheme requiring the approval of the Ministry 
of Health, the time limit for following up the priority 
notice with the registration of the actual charge is 
fourteen days after the sanction by the Ministry. 

In the case of land with a registered title, a party 
proposing to take a charge over a title may give a prior- 
ity notice on Form 18, accompanied by the land certifi- 
cate. 

If the charge is delivered for registration within 
fourteen days of the giving of the notice, it will take 
priority over any application or instrument that may 
have been delivered meanwhile. 

PRIVATE BANK. A banking partnership, or firm, 
in which the number of partners must not exceed ten. 
The liability of each partner is unlimited. 

A partnership of more than ten persons cannot be 
formed for the purpose of carrying on the business of 
banking unless it is registered as a company under the 
Companies Act, 1948, or is formed in pursuance of some 
other Act of Parliament, or of letters patent. (See 
Banking Company.) 

PRIVATE COMPANIES. Of the companies on the 
Companies Register at the end of 1962 the great major- 
ity were private ones, the figures being as follows — 

Public Companies Private Companies 
10,772 417,070 

The principal inducement to incorporation as a pri- 
vate company is possibly the advantage of limited lia- 
bility compared with the far-reaching and unlimited 
liability attaching to the members of a firm. There are 
other but less apparent advantages, however; the 
power of one partner whilst going about the firm’s 
business to bind his co-partners — often limited, it is 
true, by the articles of partnership — ^is exchanged for 
an arrangement whereby the powers of the directors are 
categorically limited by the company’s articles. Again, 
trouble frequently arises when partners fall out, and 
however precise may be the terms of partnership deeds, 
arbitration or application to the Court is often resorted 

30— (B. 1535) 4; 


to; with companies, however, with voting powers 
clearly prescribed, the removal of directors for irregu- 
larity or misconduct is a straightforward matter laid 
down in the articles. The death of a sole trader who 
has not made provision for the carrying on of his 
business generally results in temporary difficulty, and the 
death, retirement, or bankruptcy of a partner involves 
the legal dissolution of the firm, often attended by 
embarrassment for the surviving partners; with a 
private company, however, there is unbroken continuity 
of business despite the death, bankruptcy, or retire- 
ment of any of its members. Then with the company 
there is single ownership of its assets undisturbed by 
changes of membership, whilst with a firm, change by 
retirement or death involves the re-vesting of the 
partnership assets in the new firm. To bind a firm by 
deed requires the co-operation of all partners, but a 
company can be bound by the affixing of its seal in the 
presence of, usually, two duly authorised officials. 
Lastly the statutory facilities given to a company to 
mortgage its assets by way of floating charge make it 
possible to raise money on its changing assets without 
restriction on its dealings with them, whereas a sole 
trader or firm cannot borrow on its book debts or 
stock-in-trade without the formality of an assignment 
or biU of sale. Care must be taken where the business 
of a sole trader or firm is converted into a limited 
company and thereafter accommodation is sought 
against the debenture of the new company. If a trader 
transfers his assets and liabilities to a limited company 
without the consent of each and every one of his credi- 
tors, the transaction may be interpreted as a fraudulent 
conveyance. A fraudulent conveyance is not necessarily 
a dishonest transaction, but one that defeats or delays a 
man’s creditors, and does not imply a dishonest motive 
or a state of insolvency. Such a conveyance is an Act 
of Bankruptcy, and if within three months of its date a 
Petition and Receiving Order result, the Trustee’s title 
will relate back to the time of the conveyance and render 
void the transaction. This will mean that the sale of the 
assets by the trader to the company can be set aside and 
such assets will revert to the Trustee in Bankruptcy, 
rendering void and valueless any debenture or charge 
given by the newly constituted company to the bank. {In 
re Simms, ex parte A. E. Quaife v. W. Simms, Lloyds 
Bank Ltd,, 1930.) 

The private limited company was not contemplated 
by the legislature when the earlier Acts relating to joint 
stock companies were enacted, their purpose being to 
regulate the formation and conduct of joint stock 
enterprises which appealed to the investing public for 
their share capital. In the course of time, however, the 
advantages of incorporation and limited liability were 
appreciated by sole traders and partnerships. 

By the beginning of this centujty companies consisting 
of a few members and finding their share capital without 
recourse to a public issue were being registered in large 
numbers and the Companies Act of 1900 made the first 
statutory distinction between public and private 
companies by differentiating between companies which 
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invited the pubUc to subscribe for shares and those limited by sh^es, they are usually incorporated as pri- 
which did not. The following Act of 1907, however, vate companies. 

gave a precise and statutory meaning to the term As regards limitation of membership, it is probably 
Vivate company,” which was repeated in the con- the exception to jBnd a private company with a member- 
solidating Act of 1908, re-enacted in the Companies ship of anything like fifty, apart from its employees. 
Act, 1929, with a slight amendment introduced in Such companies are usually the outcome of family 
the Act of 1913, and repeated in the Companies Act, businesses and the shares are usually kept in the family 
1943 ^ by the operation of the articles quoted above. 

The Companies Act, 1948, provides for a special Prior to the Act of 1913, private companies were 
kind of private company known as an “exempt private placed in a quandary if an employee left the business 
company,” intended for concerns that are really family and retained his shares, for the previous Act only 
and private companies. (See under Exempt Private referred to present employees. The Act of 1913, how- 
CoMPANY.) ever, removed this difficidty by providing that past as 

Section 28 of the Companies Act, 1948, defines a well as present employees could hold shares in addition 
private company as one which by its articles to the maximum of fifty shareholders. 

(a) restricts the right to transfer its shares; Schemes for the acquisition of shares on favourable 

(b) limits the number of its members to fifty, not terms by employees are not uncommon and provide an 
including persons who are in the employment of excellent method of carrying out profit-sharing ox co- 
the company, and persons who, having been partnership ideas. 

formerly in the emplo)ntnent of the company, were Whilst there is a legal maximum as regards the 
while in that employment, and have continued membership of a private company, there is also a legal 
after the determination of that employment to be, minimum, for Section 31 of the Companies Act, 1948, 
members of the company; provides that if the number is reduced below two, and 

(c) prohibits any invitation to the public to subscribe the business of the company is carried on for more than 

for any shares or debentures of the company. six months, the remaining member will be liable for the 

As regards (a) it is not necessary to have any specific whole of the company’s debts contracted during that 

restriction inserted in the articles, a general discretion period. Furthermore, Section 222 makes such a 

to the directors to decline to register any transfer which reduction a cause for winding up by the Court, 

they do not approve being sufficient. Such a restriction Section 28 (2) of the Companies Act, 1948, provides 
on transfer must apply to ail classes of the company’s that where two or more persons hold one or more 
shares however. shares in a company jointly, they shall for the purposes 

The usual article dealing with the restriction on of this Section be treated as a single member, 
transfer recites that “the Directors may at any time in The prohibition from inviting the public to subscribe 
their absolute and uncontrolled discretion, and without for shares or debentures in no way restricts the right of a 

assigning any reason, decline to register any proposed private company to invite existing members and deben- 

transfer of shares.” ture holders to subscribe for further shares and de- 

In order to keep a company’s shares within the family, bentures, provided of course no renunciation rights in 

the directors’ general powers to reject a transfer are in favour of outside parties are attached to the offer. In 
some cases made specific, members being required to this connection it may be noted that there is no pro- 
offer their holdings first of all to their fellow share- hibition against a private company paying underwriting 

holders, arrangements being made for the fixing of the commission, provided that a statement in a prescribed 

price at which the shares shall change hands. form is filed with the Registrar disclosing the rate or 

A private company cannot take advantage in its amount of commission, 
articles of Section 83 of the Companies Act, 1948, and The valuation for estate duty purposes of shares in a 
issue share warrants to bearer, for such warrants being private Hmited company is governed by Section 55 of 
transferable by mere delivery caimot be subject in their the Finance Act, 1940, if the shares carry a controlling 
transfer to the veto of the directors. interest. This Section, as amended, provides that 

Companies limited by guarantee may or may not where the deceased had control, or was deemed to have 

have a share capital. The former type which is rare may control, at any time during the five years immediately 
be a public or private company, but a company limited before his death, the shares are to be valued for duty 

by guarantee and not having a share capital cannot be a purposes by reference to the net value of the assets of 

private company; for as has been seen, a private the company. 

company must restrict the right to transfer its shares, A company may lose its private character if it alters 
and if a company has no shares, it caimot restrict the its articles so as to conflict with the three requisites 
right to transfer them. Companies incorporated for laid down in Section 28, or if without variation of the 
charitable or educational purposes, with licence from articles it disregards them. (Section 30.) The result 
the Board of Trade under Section 19 of the Companies will be that the company will be regarded as a public 
Act, 1948, to omit the word “limited” from their title company and penalties are imposed on its officers if 
are frequently limited by guarantee without a share the alteration of the articles is not followed within four- 
capital and hence cannot be private companies; if teen days by delivery to the Registrar of a prospectus 
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or a statement in lieu of prospectus. There is dis- 
cretionary power given to the Court, however, to give 
relief if the omission was inadvertent. 

Conversely, a public company may convert itself 
into a private company by making the necessary 
alterations in its articles by means of a special resolu- 
tion. 

Certain privileges and exemptions enjoyed by a 
private company require noting. 

Sundry formalities are waived with regard to the 
inception of a private company. The registration of 
the Memorandum and Articles of Association will be 
followed by the issue of the certificate of incorporation 
and the company can commence business forthwith 
without the necessity of a certificate of authority to 
commence business. By Section 109, a public company 
must not commence business or exercise any borrowing 
powers (other than by way of debenture issue) until 
such certificate is issued by the Registrar, and any 
contract made by the company before such date shall 
be provisional only and shall only become binding on 
the company on that date. The facility for a private 
company to turn itself into a public company by 
appropriate alteration of its articles would appear to 
open the way for directors of a company who propose 
to appeal to the public for the company’s capital to 
avoid the formality of obtaining a certificate of authority 
to commence business by incorporation first as a private 
company, entering into certain binding and essential 
contracts, and then passing the necessary special 
resolution to turn the company into a public one. 

Then there is no need to lodge with the Registrar 
a statement in lieu of prospectus (Section 48) and the 
restriction of Section 181 as to the validity of the 
appointment of a director by the articles or prospectus 
does not apply. Again, a private company may function 
with one director, whereas a public company must have 
a minimum of two directors. (Section 176.) 

A private company is exempted from the provisions 
of Section 130 which provides that a general meeting 
of members (the statutory meeting) must be held not less 
than one month and not more than three months after 
the date on which the company is entitled to commence 
business. A statutory report must be sent to all members 
fourteen days before this meeting giving details of 
allotment of shares and of the officials of the company. 
A copy of such report must be lodged with the Registrar. 
The exemption of a private company from these re- 
quirements makes it useful in some cases for a company 
to be incorporated as a private one with a view to a 
public issue at a later date and meanwhile to lie dor- 
mant for an indefinite period. 

If a private company is of the exempt type (see 
Exempt Private Company), it does not have to include 
in its annual return to the Registrar of Companies imder 
Section 124, a copy of its last balance sheet and auditors’ 
report. 

An exempt private company {q,v,) is not subject to 
the provisions of Section 161 as regards the employ- 
ment of qualified auditors; neither is an officer or 


servant of the company, nor a person who is a partner 
of, or in the employment of an officer or servant of 
the company, disqualified from acting as the auditor of 
an exempt private company. (See Auditors.) 

The annual return of a private company must 
include a certificate that no invitation has been issued 
to the public to subscribe for shares or debentures, and 
that any excess in membership over fifty is comprised 
of present or past employees. 

PRIVATE ENTERPRISES INVESTMENT COM- 
PANY. A company formed in 1953 to strengthen the 
capital resources of companies which find it difficult 
to raise sums through public issues and to provide 
funds for estate duty purposes. It was sponsored by a 
number of merchant bankers in conjunction with the 
Industrial Finance and Investment Corporation. The 
authorised capital is £1 million. 

PRIVILEGE MONEY. Discount houses have 
agreements with the various clearing banks that, if at 
the close of business the discount house is still short 
of money to balance its books, the house has the right 
to claim a small additional loan from the clearing 
bank. This is called privilege money and has to be 
repaid on the following day. The rate for privilege 
money is J per cent over the clearing banks’ rate for call 
money to the discount market. 

PRIZE BOND. (See Premium Bond.) 

PRO RATA. Payment in proportion to the various 
interests concerned. 

PROBATE. The document which is issued, with an 
official copy of a will, by the Probate Office to an 
executor. The principal registry of wills is at Somerset 
House, where the copy of a will may be seen on payment 
of one shilling. There are also District Registries where 
probate can be obtained of the wiUs of persons who 
were living in those districts at the time of their death, 
and a copy of a will which was proved in a District 
Registry may be seen in that District Registry, as well 
as at Somerset House, for a fee of one shilling. A 
foreign or colonial probate does not govern the de- 
ceased’s estate in this country. 

An official copy of the whole or any part of a will, or 
an official certificate of the grant of any letters of 
administration, may be obtained from the Registry or 
District Registry where the will has been proved or the 
administration granted on the payment of certain fees. 

Until probate is exhibited or, if no will, letters of 
administration are exhibited, a banker does not allow 
the balance of the deceased’s account to be transferred, 
or any securities which he may have left with the banker 
to be removed. An executor must act or renounce 
within six months from the date of death. 

When probate is exhibited a banker enters full 
particulars in the probate book for future reference, 
and he is expected to see that the gross value of the 
estate as stated in the probate is not less than the money 
in his hands belonging to the deceased. 

An executor cannot recover in an action the balance 
which the banker is required to transfer, without the 
production of probate showing on its face that the gross 
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value stated on the probate of the estate shown by the 
account in the aflBdavit is sufScient to cover the balance 
in question, and that such affidavit was duly stamped. 
(See Inland Revenue letter quoted in 8th Edi- 

tion, No. 1081.) 

In the event of a probate being lost, the Court will 
issue a document called “exemplification of probate,” 
which has the same effect as the original document. 

Where probate or letters of administration have been 
revoked, the banker is protected in any payments he 
may have bona fide 3nade by reason of the probate or 
letters. 

Protection is given to persons acting on probate or 
administration by the Administration of Estates Act, 
1925, Section 27 — 

“(1) Every person making or permitting to be made 
any payment or disposition in good faith 
under a representation shall be indemnified 
and protected in so dealing, notwithstanding 
any defect or circumstance whatsoever 
affecting the validity of the representation. 

“(2) Where a representation is revoked, all payments 
and dispositions made in good faith to a 
personal representative under the representa- 
tion before the revocation thereof are a valid 
discharge to the person making the same; 
and the personal representative who acted 
under the revoked representation may retain 
and reimburse himself in respect of any pay- 
ments or dispositions made by him which the 
person to whom representation is afterwards 
granted might have properly made.” 

All conveyances of any interest in real or personal 
estate made to a purchaser by a person to whom probate 
or letters of administration have been granted are valid 
notwithstanding any revocation of representation. 
(Section 37 (1).) 

“Representation” means probate of a will or grant 
of administration. 

When a bank is appointed an executor, probate noay 
be granted to the bank in its corporate name. By the 
Administration of Estates Act, 1925, Section 14 — 

“(1) Where a trust corporation is appointed an 
executor in a will, either alone or jointly with 
another person, the Court may grant probate 
to such corporation either solely or jointly 
with another person, as the case may require, 
and the corporation may act as executor 
accordingly. 

“(2) Administration may be granted to any trust 
corporation either solely or jointly with 
another person, and the corporation may act 
as administrator accordingly. 

“(3) Representation shall not be granted to a syndic 
or nominee on behalf of any trust corpora- 
tion.” (See Syndic, Trust Corporation.) 

See further provisions of the above Act under 
Personal Representatives, 

(See Executor, Letiers of Administration, 
Probate Register, Transmission of Shares.) 


PROBATE REGISTER, A book kept for the 
purpose of recording particulars of all probates or 
letters of administration exhibited to a banker. It 
should contain such particulars as the date when the 
probate was granted and the name of the Registry, the 
date when exhibited and by whom, the names of the 
executors, the gross value of the estate, the date of 
the will, the powers of the executors, the amount of 
legacies, and generally a brief abstract of the contents 
of the will, and the reason why exhibited, e.g. current 
account customer, shareholder, etc. As to the letters 
of administration, where the will is not annexed, the 
particulars to be recorded will be the date when the 
letters were granted, and the name of the Registry, 
the date when exhibited and by whom, the names of the 
administrators and the gross value of the estate. Brief 
particulars should also be entered in the ledger against 
the customer’s account and a reference given to the 
folio in the probate book for any further information 
required. The probate itself is usually indorsed with a 
note that it has been exhibited, and the date. 

PROCURATION. By the Stamp Act, 1891, the 
stamp duty is — 

£ d. 

Procuration, deed, or other instrument of 10 0 

(See Per Pro.) 

PRODUCE ADVANCES. (See Goods.) 

PRODUCTS. The interest calculations in the current 
account ledger, where the amount of the balance is 
multiplied by the number of days during which it 
continues undisturbed. The resulting product is the 
number of pounds for one day on which interest is to 
be allowed or charged. The products are commonly, 
though incorrectly, called “decimals.” (See Decimals.) 

PROFIT AND LOSS ACCOUNT. An account 
wherein all losses and expenses and all profits and 
revenue are collected and offset; the former being 
debited and the latter credited. The resultant balance 
represents the net profit or loss for the period concerned. 
(See also Balance Sheet, Trading Account.) 

PROMISSORY NOTE. Part TV of the Bills of 
Exchange Act, 1882, is devoted to promissory notes. 
Section 83 deffiies a promissory note as follows — 

“(1) A promissory note is an unconditional promise 
in writing made by one person to another, 
signed by the maker, engaging to pay, on 
demand or at a fixed or determinable future 
time, a sum certain in money, to, or to the 
order of, a specified person or to bearer. 

“(2) An instrument in the form of a note payable to 
maker’s order is not a note within the meaning 
of this section unless and until it is indorsed 
by the maker. 

“(3) A note is not invalid by reason only that it 
contains also a pledge of collateral security 
with authority to sell or dispose thereof. 

“(4) A note which is, or on the face of it purports to 
be, both made and payable within the British 
Islands is an inland note. Any other note is a 
foreign note.” 
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“Section 84. A promissory note is inchoate and 
incomplete until delivery thereof to the payee or 
bearer.” 

The following are specimens of promissory notes 
signed by one person — 

£100 Leeds, June 1, 19 . 

Three months after date I promise to pay 
to John Brown or order the sum of One 
hundred pounds for value received. 

John Jones. 


John Jones is the maker of that note, and John 
Brown is the payee. 

£100 Leeds, June 1, 19 . 

On demand I promise to pay to the X 
& Y Banking Company Limited, or order, 
at their Leeds office the sum of One 
hundred pounds with lawful interest for 
the same from the day of the date hereof. 

Witness John Jones. 

A note which is written by John Brown in the form, 
“I, John Brown, promise to pay,” etc., is valid, without 
his signature appearing at the foot, but variations from 
the usual forms should be discouraged. 

If a note on demand does not include a promise to 
pay interest, interest cannot legally be enforced. 
“Section 85. (1) A promissory note may be made by 
two or more makers, and they may be liable 
thereon jointly, or jointly and severally 
according to its tenor. 

“(2) Where a note runs, 1 promise to pay,’ and is 
signed by two or more persons, it is deemed 
to be their joint and several note.” 

The following is a specimen of a joint and several 
promissory note — 

£100 Leeds, /wKe 1, 19 . 

Three months after date we jointly and 
severally promise to pay to the X & Y 
Banking Company Limited, or order, at 
their Leeds office, the sum of One hundred 
pounds with lavvful interest for the same 
from the date hereof. 

John Brown. 
John Jones. 

Witness to both signatures 

A note drawn at so many months’ notice has been 
held to be in accordance with the Bills of Exchange Act. 

A promissory note may be payable by instaknents. 
{Kirkwood v. Carroll (1903), 88 L.T. 52.) 

When several persons sign a promissory note, the 
note is usually worded *‘We jointly and severally 
promise to pay,” and each person signing the note is 
liable for the full amount. If, however, the note is 
worded ‘*we jointly promise to pay,” it is a promise by 
the combined parties and each person is not individually 
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liable for the whole amount. In a joint note all the 
makers must be sued together; but in a joint and 
several note each may be sued separately or they may 
all be sued jointly. 

The regulations of the Bills of Exchange Act regard- 
ing the presentment for payment of a promissory note 
are given in Sections 86 and 87. (See Presentment for 
Payment.) 

To be valid, a promissory note must not be payable 
upon a contingency, such as the arrival of a ship. 

Sections 88 and 89 provide as follows — 

“88. The maker of a promissory note by making it— 

“(1) Engages that he wiU pay it according to its 
tenor; 

“(2) Is precluded from denying to a holder in due 
course the existence of the payee and his then 
capacity to indorse. 

“89. (1) Subject to the provisions in this Part and, 
except as by this Section provided, the pro- 
visions of this Act relating to bills of exchange 
apply, with the necessary modifications, to 
promissory notes. 

“(2) In applying those provisions the maker of a 
note shall be deemed to correspond with the 
acceptor of a bill, and the first indorser of a 
note shall be deemed to correspond with the 
drawer of an accepted bill payable to drawer’s 
order. 

“(3) The following provisions as to bills do not 
apply to notes; namely, provisions relating 
to — 

“(< 2 ) Presentment for acceptance; 

“(Z>) Acceptance; 

“(c) Acceptance supra protest; 

“(fi?) Bills in a set. 

“(4) Where a foreign note is dishonoured, protest 
thereof is unnecessary.” 

A promissory note made by a banker, payable to 
bearer on demand, is called a bank note. By the 
Currency and Bank Notes Act, 1928, the Bank of 
England was empowered to issue notes for £1 and for 
10s. Prior to that Act, bank notes under £5 were 
prohibited in England. In Scotland and Ireland bank 
notes for £1 and upwards are issued. There is no limit 
as to the amount of other promissory notes. 

A promissory note (except a badk: note) cannot be 
re-issued. Bank notes may be re-issued as often as 
desired. 

If a person is induced by fraud to sign a promissory 
note, he may, unless negligence is shown, be held not 
to be liable thereon. This was the decision in the case of 
Lewis V. Clay (1897), 14 T.L.R. 149, where a person 
was induced to sign under the belief that he was witness- 
ing a signature. 

A b^er is liable if he pays a promissory note, 
domiciled with him, bearing a forged indorsement. 

It frequently happens where money is borrowed by 
way of a promissory note that another person also 
signs the note as surety for the borrower. If Brown 
borrows on a joint and several promissory note and 
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Jones signs a surety for Brown, either of them is 
liable to pay the amount at maturity, or, if on demand, 
when the banker calls for repayment. If Brown does 
not pay the note at maturity Jones is not discharged 
from lack of notice of dishonour, but it is advisable 
to give such notice. If the note continues for more than 
six years and during that time the interest, as well as 
any instalments in reduction of the amount, is paid by 
Brown, the payments so made by Brown will not oper- 
ate to keep the note alive as against Jones. If Jones has 
aid nothing and given no acknowledgment of the 
ebt for six years from the date of the note, he will be 
discharged. It is necessary, therefore, before the six 
years are up, to obtain an acknowledgment from Jones 
(or from the maker who has not paid anything or 
confirmed the debt in any way). The best plan is to 
get a fresh note signed by both makers before the six 
years expire. Each time that a payment in reduction of 
a promissory note on demand is made, a paying-in 
slip should be signed in order to afford evidence of the 
payment. In the Mutual Loan Fund Association v. 
Sudlow (5 C.B., N.S., p. 453), Mr. Justice Byles said: 
“As between the makers and the payees of the note, at 
law both the makers are principals, and evidence would 
not be admissible to show that one of them signed the 
instrument as surety. But in equity, if it be made to 
appear that the lender was cognisant of the circum- 
stances, you may show what the fact is. They become 
joint principals, or principal and surety according to the 
facts.” (See LiMirATiON Act, 1939.) 

If a loan is made to a society or institution upon a 
promissory note signed, say, by the members of the 
committee, the members should sign as private indivi- 
duals, without any reference to the name of the society 
or institution. 

Where an advance is obtained from a banker upon a 
promissory note payable on demand, signed by the 
borrower and one or more makers (as sureties), the 
amount is usually debited to a separate loan account 
and the proceeds credited to the borrower’s current 
account; if payable at so many months after date it is 
discounted. It frequently happens that when an after- 
date promissoiy note is about due, it is arranged to 
renew it for a further period on the same signatures, 
and sometimes, for various reasons, it is impossible to 
obtain all the signatures to the new note before the old 
one is due. In such a case the old note should not be 
cancelled but should be pinned to the new note till 
all the makers have signed, as in the event of any 
signature not being obtained the old note may be sued 
upon. 

Where a promissoiy note signed, say, by Brown in 
favour of Jones is lodged as security for an overdraft to 
Jones, the note should be indorsed by Jones and a 
memorandum should be signed by him to show the 
purpose for which the note is given; and where a note 
is signed, say, by J. Brown and J. Jones, payable to the 
bank and is given as security for Brown’s account, a 
memorandmn should be signed by the two makers. The 
memorandum of deposit should state that the note is 
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given for securing the sum and sums of money which 
shall from time to time be due or owing from the custo- 
mer on whose behalf it is given, either alone or with any 
other person or persons either on the balance of his 
current account or otherwise, and that the moneys 
intended to be secured by the promissory note shall be 
recoverable thereupon, although the bank may have 
taken or may hereafter take any further security, or 
may have given time for the payment thereof. 

The period of limitation begins to run on a promissory 
note payable on demand from the date of the note or the 
date of its issue, whichever is later. 

A promissory note payable at a fixed period after 
date is not regarded as a continuing security for an 
account and, to establish the contrary, evidence is 
required. In the case of In re Boys^ Eedes v. Boys (1 870), 
10 L.R. Eq. 467, where a note payable eight months 
after date was given as security. Lord Romilly said: 
“I think that the burden of proof should lie upon those 
who seek to establish that it was intended to be a 
running security for the balance of the account from 
time to time.” 

In the case of a promissoiy note payable on demand, 
the liability exists as soon as the loan is made, and the 
words “on demand” may be neglected. “Express 
demand is not necessary in the case of a promissory 
note payable on demand; but it is otherwise when the 
debt is not present but to accrue as in the case of a 
note payable three months after demand.” (Bradford 
Old Bank v. Sutcliffe, [1918] 2 K.B. 833.) 

In Williamson and Others v. Rider, [1962] 3 W.L.R. 
1 19, the Court of Appeal decided by a majority that an 
instrument promising the payment of a sum of money 
“on or before” December 31st, 1956, was not a promis- 
sory note. It was held that the option reserved by the 
instrument to pay at an earlier date than December 31st. 
created an uncertainty and a contingency in the time 
for payment. 

Stamp Duty. A promissoiy note of any kind whatso- 
ever (except a bank note) drawn, or expressed to be 
payable, or actually paid, or indorsed, or in any 
manner negotiated in the United Kingdom 2d. 

The Stamp Act, 1891, provides — 

“Section 33. (1) For the purposes of this Act the 
expression ‘promissory note’ includes any 
document or writing (except a bank note) 
containing a promise to pay any sum of 
money. 

“(2) A note promising the payment of any sum of 
money out of any particular fund which may 
or may not be available, or upon any condi- 
tion or contingency which may or may not be 
performed or happen, is to be deemed a 
promissoiy note for that sum of money.” 

Every person into whose hands such a promissory 
note comes in the United Kingdom before it is stamped 
shall, before he transfers or negotiates or pays the note, 
aflSx thereto a proper adhesive stamp and cancel every 
stamp affixed. (Section 35 (1).) An adhesive stamp is to 
be cancelled, by the person required by law to cancel it, 
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by writing on or across the stamp his name or initials 
and the true date of his so writing. 

The duty is calculated upon the amount of the note. 
If the note is drawn payable “with interest,” the interest 
does not affect the amount of the stamp. 

A bill or note issued by the Bank of England or the 
Bank or Ireland is exempt from stamp duty. 

Where the amount secured by a promissory note is 
payable by instalments, the duty is simply upon the one 
full amoxmt, and not upon each separate instalment. 

(See lOU, Presentment for Payment, Limitation 
Act, 1939.) 

PROMPT. A commercial term signifying the period 
of time within which a payment of purchase money 
must be made. The period varies in different trades, 
and if goods are sold to be paid for in, say, three months’ 
time, the agreement is called a three months’ prompt. 
If the period is four months, it is a four months’ prompt, 
and so on. 

PROOF OF DEATH. This is generally given by 
production of probate or letters of administration or of 
the death certificate or burial certificate. A foreign 
death certificate should be confirmed by a notary or 
British Consul. 

PROOF OF DEBTS. A proof of debt is the form 
which is filled up by a creditor setting forth the amount 
of his claim against the estate of a bankrupt. 

When securities are held from a third party, proof 
may be made for the whole debt without any deduction 
for these securities. If third party securities are realised 
before the proof is made, the proceeds should be 
placed to a suspense account and proof be made for 
the full debt; but if the proceeds are placed to the 
credit of the bankrupt’s accoxmt, then proof can be 
made only for the balance of the account. 

A banker often delays proving for a debt until the 
trustee advertises the payment of a first dividend, up to 
which time a creditor has a right of proof. 

The Bankruptcy Act, 1914, provides as follows — 

Description of Debts Provable in Bankruptcy 

“30. (1) Demands in the nature of unliquidated 
damages arising otherwise than by reason of a 
contract promise, or breach of trust, shall not 
be provable in bankrupcy. 

“(2) A person having notice of any act of bankruptcy 
available against the debtor shall not prove 
under the order for any debt or liability 
contracted by the debtor subsequently to the 
date of his so having notice. 

“(3) Save as aforesaid, all debts and liabilities, 
present or future, certain or contingent, to 
which the debtor is subject at the date of the 
receiving order, or to which he may become 
subject before his discharge by reason of any 
obligation incurred before the date of the 
receiving order, shall be deemed to be debts 
provable in bankruptcy. 

“(4) An estimate shall be made by the trustee of the 
value of any debt or liability provable as 


aforesaid, which by reason of its being subject 
to any contingency or contingencies, or for 
any other reason, does not bear a certain 
value.” 

A sum due from one party shall be set off against any 
sum due from the other party and the balance only shall 
be claimed or paid on either side respectively. (Section 
31. See under Set Off.) 

In the case of partners the joint estate shall be applic- 
able in the first instance in payment of their joint debts, 
and the separate estate of each partner shall be applicable 
in the first instance in payment of his separate debts. If 
there is a surplus of the separate estates it shall be dealt 
with as part of the joint estate. If there is a surplus of 
the joint estate it shall be dealt with as part of the 
respective separate estates in proportion to the right 
and interest of each partner in the joint estate. (Section 
33 (6).) “Exceptions: — ^Joint creditors may receive 
dividends out of separate estates pari passu with separate 
creditors if there is no joint estate and if there is no 
solvent partner, ’Where a joint creditor is the petitioning 
creditor in a separate adjudication he may receive 
dividends out of the separate estate.” (Ringwood*s 
Principles of Bankruptcy,) 

A proof of debt is limited to the amount of principal 
and interest due at the date of the receiving order. 
Interest subsequent to the receiving order cannot be 
added. (See Interest.) 

If the proof is in respect of a bill of exchange, 
promissory note, or other negotiable instrument, on 
which the debtor is liable, such instrument, subject to 
any special order of the Court to the contraiy, must be 
produced before the proof can be admitted either for 
voting or for dividend. 

It should be noted (see Rule 13 below) that the trustee 
in bankruptcy may at any time redeem a security on 
payment to the creditor of the assessed value, but the 
secured creditor has the right to give the trustee notice, 
in writing, to elect whether he will, or will not, redeem 
the security at the assessed value. If the trustee fail to 
redeem it within six months, the security vests in the 
creditor, and he can thereafter sell the security and 
retain the proceeds even if it realises more than the 
debt. If notice be not given, the trustee’s right to 
redeem continues. 

The rules in the second Schedule of the Bankruptcy 
Act, 1914, with respect to proof of debts are as follow — 

Proof in Ordinary Cases 

“1. Every creditor shall prove his debt as soon as 
may be after the making of a receiving order. 

“2. A debt may be proved by delivering or sending 
through the post in a prepaid letter to the official 
receiver, or, ff a trustee has been appointed, to the 
trustee, an ^davit verifying the debt. 

“3. The affidavit may be made by the creditor him- 
self, or by some person authorised by or on behalf of 
the creditor. If made by a person so authorised it shall 
state his authority and means of knowledge. 

“4. The affidavit shall contain or refer to a statement 
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of account showing the particulars of the debt, and shall 
specify the vouchers, if any, by which the same can be 
substantiated. The official receiver or trustee may at 
any time call for the production of the vouchers. 

“5. The affidavit shall state whether the creditor is or 
is not a secured creditor.’* 

The following provision was inserted at the end of 
Rule 5 by the Bankruptcy (Amendment) Act, 1926— 

“And if it is found at any time that the affidavit made 
by or on behalf of a secured creditor has omitted to 
state that he is a secured creditor, the secured 
creditor shall surrender his security to the official 
receiver or trustee for the general benefit of the 
creditors unless the Court on application is 
satisfied that the omission has arisen from inadver- 
tence, and in that case the Court may allow the 
affidavit to be amended upon such terms as to the 
repayment of any dividends or otherwise as the 
Court may consider to be just.” 

“6. A creditor shall bear the cost of proving his debt, 
unless the Court otherwise specially orders. 

“7. Every creditor who has lodged a proof shall be 
entitled to see and examine the proofs of other creditors 
before the first meeting, and at all reasonable times. 

“8. A creditor proving his debt shall deduct there- 
from all trade discounts, but he shall not be compelled 
to deduct any discount, not exceeding five per centum 
on the net amount of his claim, which he may have 
agreed to allow for payment in cash. 

“9. Formal proof of debts in respect of contributions 
payable under the National Insurance Act, 1911, to 
which priority is given by this Act, shall not be required 
except in cases where it may otherwise be provided by 
rules under this Act. 

Proof by Secured Creditors 

“10. If a secured creditor realises his security he 
may prove for the balance due to him, after deducting 
the net amount realised. 

“11, If a secured creditor surrenders his security to 
the official receiver or trustee for the general benefit of 
the creditors, he may prove for his whole debt. 

“12. If a secured creditor does not either realise or 
surrender his security, he shall, before ranking for 
dividend, state in his proof the particulars of his 
security, the date when it was given, and the value at 
which he assesses it, and shall be entitled to receive a 
dividend only in respect of the balance due to him after 
deducting the value so assessed. 

“13. (a) Where a security is so valued the trustee 
may at any time redeem it on payment to the 
creditor of the assessed value. 

“(^) If the trustee is dissatisfied with the value at 
which a security is assessed, he may require 
that the property comprised in any security 
so valued be offered for sale at such times and 
on such terms and conditions as may be 
agreed on between the creditor and the 
trustee, or as, in default of such agreement, 
the Court may direct. If the sale be by public 
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auction the creditor, or the trustee on behalf 
of the estate, may bid or purchase. 

“(c) Provided that the creditor may at any time, by 
notice in writing, require the trustee to elect 
whether he will or will not exercise his power 
of redeeming the security or requiring it to be 
realised, and if the trustee does not, within six 
months after receiving the notice, signify in 
writing to the creditor his election to exercise 
the power, he shall not be entitled to exercise 
it; and the equity of redemption, or any other 
interest in the property comprised in the 
security which is vested in the trustee, shall 
vest in the creditor, and the amoimt of his 
debt shall be reduced by the amount at which 
the security has been valued. 

“14. Where a creditor has so valued his security, he 
may at any time amend the valuation and proof on 
showing to the satisfaction of the trustee, or the Court, 
that the valuation and proof were made bona fide on 
a mistaken estimate, or that the security has diminished 
or increased in value since its previous valuation; but 
every such amendment shall be made at the cost of the 
creditor, and upon such terms as the Court shall order, 
unless the trustee shall allow the amendment without 
application to the Court. 

“15. Where a valuation has been amended in 
accordance with the foregoing rule, the creditor shall 
forthwith repay any surplus dividend which he may 
have received in excess of that which he would have been 
entitled on the amended valuation, or, as the case may 
be, shall be entitled to be paid out of any money, for 
the time being available for dividend, any dividend or 
share of dividend which he may have failed to receive 
by reason of the inaccuracy of the original valuation, 
before that money is made applicable to the payment 
of any future dividend, but he shall not be entitled to 
disturb the distribution of any dividend declared before 
the date of the amendment. 

“16. If a creditor after having valued his security 
subsequently realises it, or if it is realised under the 
provisions of rule 13, the net amount realised shall be 
substituted for the amount of any valuation previously 
made by the creditor, and shall be treated in all respects 
as an amended valuation made by the creditor. 

“17. If a secured creditor does not comply with the 
foregoing rules he shall be excluded from all share in 
any dividend. 

“18. Subject to the provisions of Rule 13, a creditor 
shall in no case receive more than twenty shillings in the 
pound, and interest as provided by this Act. 

Proof in Respect of Distinct Contracts 

“19. If a debtor was, at the date of the receiving 
order, liable in respect of distinct contracts as a member 
of two or more distinct firms, or as a sole contractor, 
and also as member of a firm, the circumstances that 
the fibrms are in whole or in part composed of the same 
individuals, or that the sole contractor is also one of the 
joint contractors, shall not prevent proof in respect of 
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the contracts, against the properties respectively liable 
on the contracts. 

Periodical Payments 

“20. When any rent or other payment falls due at 
stated periods, and the receiving order is made at any 
time other than one of those periods, the person entitled 


to the rent or payment may prove for a proportionate 
part thereof up to the date of the order as if the rent or 
payment grew due from day to day. 

Interest 

“21. On any debt or sum certain, payable at a certain 
time or otherwise, whereon interest is not reserved or 


No. 72.— Proof of Debt. General Form. 

THE BANKRUPTCY ACTS, 1914 & 1926. 
In the^ 


(1) High Court 
County Court of 
at- . 


of 


Justice, or 
holden 


Court of 


(fl) Here insert the number of 
matter and the name of Debtor as 
given on the notice of meeting. 

(h) Fill in full name, address, and 
occupation of deponent. 


If proof made by Creditor strike 
out clauses (c) and (d). 

If made by Clerk of Creditor strike 
out (d). 

If by Clerk or Agent of Company 
strike out (c>. 


(e) Insert *'me and to C. D. and 
E. F„ my co-partners in trade,” if 
any, or if by Clerk, Insert name, 

address and description of principal. 

Note.— /« case of a firm, the names 
of all the partners must be set out in 
full. 

Debt £ : : 

Contra £ : : 


In BANKRUPTCY. 


RE (a) 


No. (a) 


of 1. 


I(« 


of 


Where the debt 

proved for exceeds 

£2, a Is. 6d. 

Bankruptcy Stamp 

must be affixed 

here, or a postal 

order for Is. 6d. be 

sent to the Official 

Receiver, as other- 

wise the proof can- 

not be admitted 

Postage Stamps 

cannot be accepted. 




n 


Note this. 

Cf) State consideration las — Goods 
sold and delivered by me] [and my 
said parmer] to him [or them] at his 
lor their] request between the dates of 
lor moneys advanced by me in respect 
of the undermentioned BiU of Ex- 
change] or as the case may be. 

* Strike out the words not applic- 
able. 

eg) "My said partners or any of 
them” or "the abovenamed Creditor,” 
as the case may be. 

(h) "My” or "our” or “their” or 
“his” as the case may be. 

CO Here state the particulars of all 
Securities held, and where the Securi- 
ties are on the property of the Debtor, 
assess the value of tihe same, and if 
any Bills or other Negotiable Secorities 
be held, specify them in the Schedule. 

N.B.— Bills or other Negotiable 
Secniiti^ must be produced before the 
proof can be admitted. 


Admitted to vote for £ : : 
this day of 19 . 

Official Receiver. 

Admitted to rank for divi- 
dend for £ : : this 
day of 19 , 


in the County of , make oath and say: 

(c) That I am in the employ of the undermentioned creditor , and that I 
am duly authorised by to make this affidavit, and that it is 

within my own knowledge that the debt hereinafter deponed to was incurred, 
and for the consideration stated, and that such debt, to the best of my know- 
ledge and belief, stiU remains impaid and unsatisfied. 

( 2 ) That I am duly authorised under the seal of the Company hereinafter 
named, to make the Proof of Debt on its behalf. 

That the said w , at the date of 

the Receiving Order, vizr—the day of 1 , and still 

justly and truly indebted to (e) 

in the sum of pounds 

shillings and pence for (/) 

t. */ Account indorsed hereon , 

as shown by the* (Account hereto annexed marked “A”) ” 

any part thereof I say that I have not nor hath (^) 

or any person by (h) order to my knowledge or belief 

for (h) use had or received any manner of satisfac- 

tion or security whatsoever, save and except the following (i): — 


Trustee. 


Date. 

Drawer. 

Acceptor. 

Amount. 

Due date. 









Sworn at in the 
County of this 
day of 
Before me 


19 


Deponent’s Signature. 
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The Proof cannot be admitted for voting at the First Meeting unless it is properly completed and lodged with the 
Official Receiver before the time named in the Notice convening such Meeting. 

(Credit should be given for contra accounts.) 

If space is not sufficient let the particulars be annexed, but where the particulars are on a separate sheet of paper 
the same must be marked by the person before whom the affidavit is sworn, thus: — In Bankruptcy — This is the 

account marked with the letter “A” referred to in the annexed proof of debt made by in re 

sworn before me this day of 19 . 

{Signed) 

Commissioner or Officer administering Oath, 


DATE. 

CONSIDERATION. 

AMOUNT. 

REMARKS 

* The vouchers (if any) by 
which the amount can be sub* 
stantiated should be set out 
here. 

! 







Signature of Deponent 


agreed for, and which is overdue at the date of the 
receiving order and provable in bankruptcy the creditor 
may prove for interest at a rate not exceeding four per 
centum per annum to the date of the order from the 
time when the debt or sum was payable, if the debt or 
sum is payable by virtue of a written instrument at a 
certain time, and if payable otherwise, then from the 
time when a demand in writing has been made giving 
the debtor notice that interest will be claimed from the 
date of the demand until the time of payment. 

Debt Payable at a Future Time 
“22. A creditor may prove for a debt not payable 
when the debtor committed an act of bankruptcy as if it 
were payable presently, and may receive dividends 
equaHy with the other creditors, deducting only thereout 
a rebate of interest at the rate of five pounds per centum 
per annum computed from the declaration of a dividend 
to the time when the debt would have become payable, 
according to the terms on which it was contracted. 

Admission or Rejection of Proofs 
“23. The trustee shall examine every proof and the 
grounds of the debt, and in writing admit or reject it, in 
whole or in part, or require further evidence in support 
of it. If he rejects a proof he shall state in writing to the 
creditor the grounds of the rejection. 

‘*24. If the trustee thinks that a proof has been 
improperly admitted, the Court may, on the application 


of the trustee, after notice to the creditor who made the 
proof, expunge the proof or reduce its amount. 

“25. If a creditor is dissatisfied with the decision of 
the trustee in respect of a proof, the Court may, on the 
application of the creditor, reverse or vary the decision. 

“26. The Court may also expunge or reduce a proof 
upon the application of a creditor if the trustee declines 
to interfere in the matter, or, in the case of a composi- 
tion or scheme, upon the application of the debtor. 

“27. For the purpose of any of his duties in relation 
to proofs, the trustee may administer oaths and take 
affidavits. 

“28. The official receiver, before the appointment 
of a trustee, shall have all the powers of a trustee with 
respect to the examination, admission, and rejection of 
proofs, and any act or decision of his in relation thereto 
shall be subject to the like appeal.” 

Where a banker is a holder of a bill and the acceptor 
and drawer become bankrupt, he may claim upon both 
estates for the full amount of the bill, but he must not 
retain more than the amount of the bill. If a dividend 
has already been declared on one of the estates before 
sending in a proof of debt on the other estate, the 
banker’s claim on the second estate will be only for the 
balance after crediting the dividend declared. If there 
is any balance standing to the customer’s credit it will 
be retained by the banker against the bill. 

The fee, payable by means of stamps, upon a proof 
of debt above £2 (other than proof for workmen’s 
wages), is one shilling and sixpence (as from 1st 
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September, 1923) and the stamp may be impressed or 
adWve. The adhesive stamp must be a “bankruptcy” 
stamp. An adhesive stamp shall be “cancelled by 
the various Court or other officials by perforation 
or in such manner as the Commissioners of Inland 
Revenue may from time to time direct.” (Stamp Order, 
1890.) 

An affidavit of proof of debt may be sworn before 
an assistant official receiver or any clerk of an official 
receiver duly authorised in writing by the Court or the 
Board of Trade in that behalf. (Bankruptcy Rules.) 
The trustee may administer oaths and take affidavits. 
(See Rule 27, above.) Section 140 of the Bankruptcy 
Act, 1914, provides — 

“Subject to general rules, any affidavit to be used in a 
bankruptcy Court may be sworn before any person 
authorised to administer oaths in the High Court, or 
in the Court of Chancery of the county palatine of 
Lancaster, or before any registrar of a bankruptcy Court, 
or before any officer of a bankruptcy Court authorised in 
writing in that behalf by the judge of the Court, or before 
a justice of the peace for the county or place where it is 
sworn, or, in the case of a person residing in Scotland or 
in Ireland before a judge ordinary, magistrate, or justice 
of the peace, or, in the case of a person who is out of the 
United Kingdom, before a magistrate or justice of the 
peace or other person qualified to administer oaths in 
the country where he resides (he being certified to be a 
magistrate or justice of the peace, or qualified as 
aforesaid, by a British minister or British consul, or by 
a notary public).” 

In dealing with the proof of a debt, when the debt 
includes interest, see Section 66, Bankruptcy Act, 1914, 
under Interest. 

Any alteration or interlineation must be authenticated 
by the initials of the person making the affidavit, and in 
the case of erasure the words or figures must be re- 
written and signed or initialed in the margin by the 
person making it. (See Bankruptcy.) 

PROOFING MACHINE. An accounting machine 
combining two or more stages of the daily work of a 
branch and so effecting economies in time and staff. 
Thus, a proofing machine not only lists and describes 
the day’s credits and debits, but simultaneously records 
them in the appropriate sheets connected with the next 
stage of the work; in the case of cheques on other 
barks, on the out-clearing remittance sheets ; and in the 
case of house debits and credits, on the relative batch 
summaries. As the vouchers are the same, the two sets 
of totals should agree; thus the totals of the second set 
of listings “prove” the accuracy of the first. 

On some types of machine the sorting is done manu- 
ally by the operator when machining the credits and 
debits (ffie control). As the voucher is placed in the 
appropriate box a motor bar on the front edge of the 
box is pressed, causing the machine to list the voucher 
again on the appropriate list in the proofing stage of the 
work. 

Other t^s of machine sort the vouchers by a mech- 
anical action controlled by impulses from a reading 


head which reads information from magnetic tape 
printed on the voucher itself. 

PROPERTY. (See Copyhold, Freehold, Lease- 
hold, Personal Estate, Real Estate.) 

PROPERTY TAX. The popular name for income 
tax upon property in lands and buildings. (See Income 
Tax.) 

PROSPECTUS. A prospectus is defined in Section 
455 of the Companies Act, 1948, as “any prospectus, 
notice, circular, advertisement, or other invitation, 
offering to the public for subscription or purchase any 
shares or debentures of a company.” 

A form of application for shares is usually sent out 
along with the prospectus. (See Application for 
Shares.) This form is filled up by anyone desiring 
shares and is forwarded, along with the amount pay- 
able on application, to the company or its bankers. 
When the shares are allotted by the company a letter 
of allotment is sent to the applicant. (See Letter of 
Allotment.) 

A company should always obtain a banker’s per- 
mission before putting his name in a prospectus, for 
although the insertion of a banker’s name does not in 
any way act as a guarantee or a recommendation to the 
public, there is no doubt that it may have a considerable 
influence in moving many persons to take up the invest- 
ment. 

The Companies Act, 1948, provides, in the Fourth 
Schedule — 

Part I 

Matters to be Specified 

“1. The number of founders or management or 
deferred shares, if any, and the nature and 
extent of the interest of the holders in the 
property and profits of the company. 

“2. The number of shares, if any, fixed by the articles 
as the qualification of a director, and any 
provision in the articles as to the remunera- 
tion of the directors. 

“3. The names, descriptions, and addresses of the 
directors or proposed directors. 

“4. Where shares are offered to the public for sub- 
scription, particulars as to — 

“(i) the minimum amount which, in the 
opinion of the directors, must be raised 
by the issue of those shares in order to 
provide the sums, or, if any part there- 
of is to be defrayed in any other manner, 
the balance of the sums, required to be 
provided in respect of each of the follow- 
ing matters: 

“(a) the purchase price of any property 
purchased or to be purchased which is to 
be defrayed in whole or in part out of the 
proceeds of the issue; 

“(^) any preliminary expenses payable by 
the company and any commission so 
payable to any person in consideration 
of his agreeing to subscribe for or of his 
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procuring or agreeing to procure sub- 
scriptions for, any shares in the com- 
pany; 

“(<?) the repayment of any moneys borrowed 
by the company in respect of any of the 
foregoing matters; 

“(d) working capital; and 
“(ii) the amounts to be provided in respect 
of the matters aforesaid otherwise than 
out of the proceeds of the issue and the 
sources out of which those amounts are 
to be provided. 

“5. The time of opening of the subscription lists. 

“6. The amount payable on application and allotment 
on each share; and in the case of a second or 
subsequent olSer of shares, the amount offered 
for subscription on each previous allotment 
made within the two preceding years, the 
amount actually allotted and the amount, if 
any, paid on the shares so allotted. 

“7. The number, description and amoimt of any 
shares in or debentures of the company which 
any person has, or is entitled to be given, an 
option to subscribe for, together with the 
following particulars of the option, that is to 
say — 

“(fl) the period during which it is exercis- 
able; 

“(h) the price to be paid for shares or 
debentures subscribed for under it; 

“(c) the consideration (if any) given or to be 
given for it or for the right to it; 

“(<i) the names and addresses of the persons 
to whom it or the right to it was given or, 
if given to existing shareholders or 
debenture holders as such, the relevant 
shares or debentures. 

“8. The number and amount of shares and deben- 
tures which within the two preceding years 
have been issued, or agreed to be issued, as 
fully or partly paid up otherwise than in cash, 
and in the latter case the extent to which they 
are so paid up, and in either case the considera- 
tion for which those shares or debentures have 
been issued or are proposed or intended to be 
issued. 

“9. — (1) As respects any property to which this 
paragraph applies— 

“(cf) the names and addresses of the 
vendors; 

“(h) the amount payable in cash, shares or 
debentures to the vendor and, where 
there is more than one separate vendor, 
or the company is a sub-purchaser, the 
amount so payable to each vendor; 

“(c) short particulars of any transaction 
relating to the property completed with- 
in the two preening years in which any 
vendor of the prc^erly to the company or 
any p^son who is, or was at the time of 
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the transaction, a promotor or a director 
or proposed director of the company, had 
any interest direct or indirect. 

“(2) The property to which this paragraph applies 
is property purchased or acquired by the 
company or proposed so to be purchased or 
acqixired, which is to be paid for wholly or 
partly out of the proceeds of the issue offered 
for subscription by the prospectus or the 
purchase or acquisition of which has not been 
completed at the date of the issue of the 
prospectus, other than property— 

“(a) the contract for the purchase or acqui- 
sition whereof was entered into in the 
ordinary course of the company’s 
business, the contract not being made in 
contemplation of the issue nor the issue 
in consequence of the contract; or 
“(^) as respects which the amount of the 
purchase money is not material. 

“10. The amount, if any, paid or payable as purchase 
money in cash, shares or debentures for any 
property to which the last foregoing paragraph 
applies, specifying the amount, if any, payable 
for goodwill. 

“11. The amount, if any, paid within the two preced- 
ing years, or payable, as commission (but not 
including commission to sub-underwriters) 
for subscribing or agreeing to subscribe, or 
procuring or agreeing to procure subscriptions 
for any shares in or debentures of the com- 
pany, or the rate of any such comnoission. 

“12. The amount or estimated amount of prelimin- 
ary expenses and the persons by whom any 
of those expenses have been paid or are pay- 
able, and the amount or estimated amount of 
the expenses of the issue and the persons by 
whom any of those expenses have been paid 
or are payable. 

“13. Any amount or benefit paid or given within the 
two preceding years or intended to be paid or 
given to any promoter, and the consideration 
for the payment or the giving of the benefit. 

“14. The dates of, parties to and general nature of 
every material contract, not being a contract 
entered into in the ordinary course of the 
business carried on or intended to be carried 
on by the company or a contract entered into 
more than two years before the date of issue 
of the prospectus. 

“15. The names and addresses of the auditors, if 
any, of the company. 

“16. Full particulars of the nature and extent of the 
interest, if any, of every director in the pro- 
motion of, or in the property proposed to be 
acquired by, the company, or, where the 
interest of such a director consists in being a 
partner in a firm, the nature and extent of the 
interest of the firm, with a statement of all 
sums paid or agreed to be paid to him or to the 
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firm in cash or shares or otherwise by any 
person either to induce him to become, or to 
qualify him as, a director, or otherwise for 
services rendered by him or by the firm in 
connection with the promotion or formation 
of the company. 

“17. If the prospectus invites the public to subscribe 
for shares in the company and the share 
capital of the company is divided into different 
classes of shares, the right of voting at 
meetings of the company conferred by, and 
the rights in respect of capital and dividends 
attached to, the several classes of shares 
respectively. 

“18. In the case of a company which has been carry- 
ing on business, or of a business which has 
been carried on for less than three years, the 
length of time during which the business of 
the company or the business to be acquired, 
as the case may be, has been carried on. 

Part II 

Reports to be Set Out 

“ 19 .— ( 1 ) A report by the auditors of the company 
with respect to — 

“(«) profits and losses and assets and lia- 
bilities, in accordance with sub-para- 
graph (2) or (3) of this paragraph, as the 
case requires; and 

“(i>) the rates of the dividends, if any, paid 
by the company in respect of each class 
of shares in the company in respect of 
each of the five financial years immedi- 
ately preceding the issue of the prospect- 
us, giving particulars of each such class of 
shares on which such dividends have 
been paid and particulars of the cases in 
which no dividends have been paid in 
respect of any class of shares in respect 
of any of those years; 

and, if no accounts have been made up in 
respect of any part of the period of five years 
ending on a date three months before the issue 
of the prospectus, containing a statement of 
that fact. 

“(2) If the company has no subsidiaries, the report 
shall— 

“(^) so far as reg^ds profits and losses, 
deal with the profits or losses of the 
company in respect of each of the five 
financial years immediately preceding 
the issue of the prospectus; and 

“(6) so far as regards assets and liabilities, 
deal with the assets and liabilities of the 
company at the last date to which the 
accounts of the company were made up. 

**(3) If the company has subsidiaries, the report 
shall— 

“(fl) so far as regards profits and losses, 
deal separately with the company’s 


profits or losses as provided by the 
last foregoing sub-paragraph and in 
addition, deal either — 

“(i) as a whole with the combined profits 
or losses of its subsidiaries, so far 
as they concern members of the 
company; or 

“(ii) individually with the profits or 
losses of each subsidiary, so far as 
they concern members of the 
company; 

or, instead of dealing separately with the 
company’s profits or losses, deal as a 
whole with the profits or losses of the 
company and, so far as they concern 
members of the company, with the 
combined profits or losses of its sub- 
sidiaries; and 

“(^) so far as regards assets and liabilities, 
deal separately with the company’s 
assets and liabilities as provided by the 
last foregoing sub-paragraph and, in 
addition, deal either — 

“(i) as a whole with the combined assets 
and liabilities of its subsidiaries, 
with or without the company’s 
assets and liabilities; or 
“(ii) individually with the assets and 
liabilities of each subsidiary; 
and shall indicate as respects the assets 
and liabilities of the subsidiaries the 
allowance to be noade for persons other 
than members of the company. 

“20. If the proceeds, or any part of the proceeds, of 
the issue of the shares or debentures are or is 
to be applied directly or indirectly in the 
purchase of any business, a report made by 
accountants (who shall be named in the 
prospectus) upon — 

“(a) the profits or losses of the business in 
respect of each of the five financial years 
immediately preceding the issue of the 
prospectus; and 

“(Z>) the assets and liabilities of the business 
at the last date to which the accounts of 
the business were made up. 

“21.— (1) If— 

“(a) the proceeds or any part of, the pro- 
ceeds, of the issue of the shares or 
debentures are or is to be applied directly 
or indirectly in any manner resulting in 
the acquisition by the company of shares 
in any other body corporate; and 

“(Z>) by reason of that acquisition or any- 
thing to be done in consequence thereof 
or in connection therewith that body 
corporate will become a subsidiary of 
the company; 

a report made by accountants (who shall be 
named in the prospectus) upon — 
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“(i) the profits or losses of the other body 
corporate in respect of each of the 
five financial years immediately 
preceding the issue of the prospectus ; 
and 

“(ii) the assets and liabilities of the other 
body corporate at the last date to 
which the accounts of the body 
corporate were made up. 

“(2) The said report shall— 

*Xa) indicate how the profits or losses of the 
other body corporate dealt with by the 
report would, in respect of the shares to 
be acquired, have concerned members 
of the company and what allowance 
would have fallen to be made, in relation 
to assets and liabilities so dealt with, for 
holders of other shares, if the company 
had at all material times held the shares 
to be acquired; and 

^\b) where the other body corporate has 
subsidiaries, deal with the profits or 
losses and the assets and liabilities of the 
body corporate and its subsidiaries in 
the manner provided by sub-paragraph 
(3) of paragraph 19 of this Schedule in 
relation to the company and its sub- 
sidiaries. 

Part III 

Provisions Applying to Parts I and II of Schedule 

“22. Paragraphs 2, 3, 12 (so far as it relates to 
preliminary expenses) and 16 of this Schedule 
shall not apply in the case of a prospectus 
issued more than two years after the date at 
which the company is entitled to commence 
business. 

“23. Every person shall for the purposes of this 
Schedule be deemed to be a vendor who has 
entered into any contract, absolute or condi- 
tional, for the sale or purchase, or for any 
option of purchase, of any property to be 
acquired by the company, in any case where — 
“(a) the purchase money is not fully paid 
at the date of the issue of the prospectus; 
“(Z>) the purchase money is to be paid or 
satisfied wholly or in part out of the 
proceeds of the issue offered for sub- 
scription by the prospectus; 

“(c) the contract depends for its validity 
or fulfilment on the result of that issue. 

“24. Where any property to be acquired by the 
company is to be taken on lease, this Schedule 
shall have effect as if the expression ‘vendor’ 
included the lessor, and the expression ‘pur- 
chase money’ included the consideration for 
the lease, and the expression ‘sub-purchaser’ 
included a sub-lessee. 

“25. References in paragraph 7 of this Schedule to 
subscribing for shares or debentures shall 


include acquiring them from a person to whom 
they have been allotted or agreed to be allotted 
with a view to his offering them for sale. 

“26. For the purposes of paragraph 9 of this Schedule 
where the vendors or any of them are a firm, 
the members of the firm shall not be treated 
as separate vendors. 

“27. If in the case of a company which has been 
carrying on business, or of a business which 
has been carried on for less than five years, the 
accounts of the company or business have 
only been made up in respect of four years, 
three years, two years or one year. Part 11 of 
this Schedule shall have effect as if references 
to four years, three years, two years or one 
year, as the case may be, were substituted for 
reference to five years. 

“28. The expression ‘financial year’ in Part II of this 
Schedule means the year in respect of which 
the accounts of the company or of the business, 
as the case may be, are made up, and where by 
reason of any alteration of the date on which 
the financial year of the company or business 
terminates the accounts of the company or 
business have been made up for a period 
greater or less than a year, that greater or less 
period shall for the purpose of that Part of this 
Schedule be deemed to be a financial year. 

“29. Any report required by Part II of this Schedule 
shall either indicate by way of note any adjust- 
ments as respects the figures of any profits 
or losses or assets and liabilities dealt with 
by the report which appear to the persons 
making the report necessary or shall make 
those adjustments and indicate that adjust- 
ments have been made. 

“30. Any report by accountants required by Part II 
of this Schedule shall be made by accountants 
qualified under this Act for appointment as 
auditors of a company which is not an exempt 
private company and shall not be made by any 
accountant who is an officer or servant, or a 
partner of or in the employment of an officer 
or servant, of the company or of the com- 
pany’s subsidiary or holding company or of 
a subsidiary of the company’s holding com- 
pany; and for the purposes of this paragraph 
the expression ‘officer’ shall include a proposed 
director but not an auditor.” 

For space-saving reasons, the contents of the mem- 
orandum of association need not now be included in the 
prospectus. 

The written consent of any expert whose report 
appears in the prospectus must be given before the issue 
of such prospectus, which must contain a statement that 
such consent has been given and has not been with- 
drawn. (Section 40.) 

A prospectus must not be issued unless before, or on 
the date of its publication, a dated copy has been lodged 
with the Registrar of Companies signed by every person 
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named therein as a director or proposed director or by 
his agent authorised in writing. It must be accom- 
panid by the written consents of any experts as pro- 
dded for in Section 40 and copies of any contracts as 
require mention in the prospectus in accordance with 
pjjagraph 14 of the Fourth Schedule (see above). 

^ The prospectus must state that a copy has been duly 
delivered for registration and must specify the docu- 
ments required to be lodged or indorsed on the pros- 
pectus as above. (Section 41.) 

Where a company allots or agrees to allot any shares 
in, or debentures of, the company with a view to all or 
part being offered for sale to the public, any document 
by which the offer for sale is made shall be deemed to be 
a prospectus issued by the company subject to all the 
provisions for the issue of a prospectus, (Section 45.) 

In order to give interested parties time to scrutinise 
the prospectus after its publication, it is provided that 
the company shall not proceed to allotment earlier than 
the third day after issue (excluding Saturdays, Sundays, 
and Bank Holidays). (Section 50.) 

Applications will be irrevocable until the end of the 
third day afer the date of opening the subscription lists. 
(Section 50.) 

Where a prospectus states that application has or will 
be made for permission to deal in the issue on any Stock 
Exchange, any allotment made shall be void if per- 
mission to deal has not been applied for before the third 
day after the issue of the prospectus or if permission is 
refused before the end of three weeks from the date of 
closure of the subscription lists or such longer period, 
not exceeding six weeks, as may be notified by the 
Stock Exchange. 

In cases where permission to deal has not been 
applied for or has been refused, application moneys are 
to be returned forthwith to subscribers. 

If application for permission to deal is under con- 
sideration by the Council of the Stock Exchange, 
application moneys must not be returned until twenty- 
one days from the closing of the lists or such longer 
period not exceeding six weeks as the Stock Exchange 
may determine. If during such period leave to deal is 
refused, the application moneys must be returned to the 
applicants. (Section 51.) 

So long as a company is under liability to return 
application moneys, such moneys must be kept in a 
separate bank account (Section 51.) 

Civil Liability for Misstatements in Prospectus 
**43.--<l) Subject to the provisions of this section, 
where a prospectus invites persons to subscribe 
for sh^es in or debentures of a company, the 
following persons shall be liable to pay com- 
pensation to all persons who subscribe for any 
shares or debentures on the faith of the : 
prospectus for the loss or damage they may 
have sustained by reason of any imtrue 
statement included therein, that is to say — 

“(«) every person who is a director of the 
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company at the time of the issue of the 
pro^ectus; 

every person who has authorised 
himself to be named and is named in the 
prospectus as a director or as having 
agreed to become a director either 
immediately or after an interval of time; 
“(c) every person being a promotor of the 
company; and 

i “(d) every person who has authorised the 

issue of the prospectus: 

“Provided that where, under section forty of this Act, 
the consent of a person is required to the issue of a 
prospectus and he has given that consent, he shall not by 
reason of his having given it be liable under this 
subsection as a person who has authorised the issue of 
the prospectus except in respect of an untrue statement 
purporting to be made by him as an expert.” 

PROTECTION OF DEPOSITORS ACT, 1963. 
An Act intended to protect members of the public who 
respond to the advertised invitations of finance houses 
and other companies to make a deposit of money with 
them. The measures now enacted are a result of the 
disquiet felt in recent years arising from the ease with 
which companies of doubtful financial standing have 
been able to obtain unsecured deposits from the 
public. 

Companies desiring to attract such investments must 
now comply with certain regulations laid dovra by the 
Board of Trade before being allowed to advertise. 
The advertisements must be acceptable to the Board, 
and up-to-date accounts must be provided both for the 
Board and for depositors. 

Such companies will in general be prohibited from 
using the words “bank,’* “bankers” or “banking” in 
their advertisements unless they qualify for accoimting 
exemption under the Companies Act, 1948: to qualify 
for this exemption they must satisfy the Board of Trade 
that they ought to be treated either as a banking or 
discount company. 

The Act does not apply to building societies, friendly 
societies, industrial and provident societies, local 
authorities, savings banks and banks qualifying for 
exemption as mentioned above. 

PROTEST. A protest is the official certificate given 
by a notaiy public respecting the dishonour of a bill of 
exchange by non-acceptance or non-payment. When a 
bill is dishonoured, a holder may hand it to a notary 
public to be protested. The notaiy presents it again to 
the drawee or to the acceptor, and if acceptance or 
pajonent is still not obtained, a note of the facts is 
made upon the bill, or upon a slip attached to the bill, 
which act constitutes a “noting** of the bill. (See 
Noting.) The official certificate, or protest, may be 
extended subsequently, as of the date of the noting. 
The bill may be noted on the day of its dishonour, and 
must be noted not later than the next succeeding 
business day. 

The following is a specimen (taken from Brooke’s 
Notm-y) of a protest— 
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Protest of a Brl on Non-Payment 
On the day of one thousand nine 

hundred and , I, R. B. Public Notary duly 

authorised, admitted and sworn, practising in L in 

the County of L , and United Kingdom of Great 

Britain and Ireland, at the request of C. D. of L (or 

of “the holder,” or “the bearer“ as the case may be), 
did exhibit the original bill of exchange, whereof a true 
copy is on the other side written (or did cause due and 
customary presentment to be made of the original bill 
of exchange whereof a true copy is on the other side 
written), unto E. F. (or as the case may be, unto a clerk 
in the counting-house of E. F.) the person upon whom 
the said bill is drawn (and by whom the same is accepted, 
if the bill have been accepted) and demanded payment 
thereof (or payment being thereupon demanded), and 
he answered that it would not be paid. 

Wherefore, I, the said Notary, at the request aforesaid, 
have protested, and by these presents do protest against 
the drawer of the said bill, and all other parties thereto, 
and all others concerned, for all exchange, re-exchange, 
and all costs, damages, and interest present and to come, 
for mnt of payment of the said bill. 

© Which I attest, 

R.B. 

Notary Public, L . 

It is not necessary to note or protest inland bills in 
order to preserve the recourse against the drawer or 
indorsers, though they are sometimes noted, but, in the 
case of foreign bills, it is necessaiy to have them noted 
and protested, unless the remitter of the bills sends 
instructions that they are not to be noted or protested. 
A bill drawn in Eire and payable in England is a foreign 
bill within the meaning of the Bills of Exchange Act, 
and if dishonoured by non-acceptance or non-payment 
must be noted or protested. (See under Foreign Bill.) 

Bills must first be protested if they are to be accepted 
for honour or paid for honour. (See Acceptance for 
Honour, Payment for Honour.) 

Where an acceptor has become bankrupt or has 
disappeared, a bill is sometimes protested “for better 
security.” In such a case the bill would be presented at 
the address of the acceptor (not at the bank where it may 
have been accepted payable) and better security asked 
for, and be protested accordingly. 

The rules regarding the noting or protest of a bill are 
contained in Section 51 of the Bills of Exchange Act, 
1882— 

“(1) Where an inland bill has been dishonoured it 
may, if the holder think fit, be noted for non- 
acceptance or non-payment, as the case may 
be; but it shall not be necessary to note or 
protest any such bill in order to preserve the 
recourse against the drawer or indorser. 

“^) Where a foreign bill, appearing on the face of it 
to be such, has been dishonoured by non- 
acceptance it must be duly protested for non- 
acceptance, and where such a bill, which has 


not been previously dishonoured by non- 
acceptance, is dishonoured by non-payment it 
must be difiy protested for non-payment. If it 
be not so protested the drawers and indorsers 
are discharged. Where a bill does not appear 
on the face of it to be a foreign bill, protest 
thereof in case of dishonour is unnecessary. 

“(3) A bill which has been protested for non- 
acceptance may be subsequently protested for 
non-payment. 

“(4) Subject to the provisions of this Act, when a 
bill is noted or protested, it may be noted on 
the day of its dishonour^ and must be noted not 
later than the next succeeding business day. 
[As amended by the Bills of Exchange (Time of 
Noting) Act, 1917.] When a bill has been duly 
noted, the protest may be subsequently 
extended as of the date of the noting. 

“(5) Where the acceptor of a bill becomes bankrupt 
or insolvent or suspends payment before it 
matures, the holder may cause the bill to be 
protested for better security against the drawer 
and indorsers. 

“(6) A bill must be protested at the place where it is 
dishonoured: Provided that— 

“(fl) When a bill is presented through the 
post oflSce, and returned by post dis- 
honoured, it may be protested at the 
place to which it is returned and on the 
day of its return if received during 
business hours, and if not received during 
business hours, then not later than the 
next business day: 

“(^) When a bill drawn payable at the 
place of business or residence of some 
person other than the drawee, has been 
dishonoured by non-acc^tance, it must 
be protested for non-payment at the 
place where it is expressed to be payable, 
and no further presentment for payment 
to, or demand on, the drawee is neces- 
sary. 

“(7) A protest must contain a copy of the bill, and 
must be signed by the notary making it, and 
must specify — 

“(a) The person at whose request the bill is 
protested: 

“(^) The place and date of protest, the 
cause or reason for protesting the bill, 
the demand made, and the answer given, 
if any, or the fact that the drawee or 
acceptor could not be found. 

“(8) When a bill is lost or destroyed, or is wrongly 
detained from the person entitled to hold it, 
protest may be made on a copy or written 
particulars thereof. 

“(9) Protest is dispensed with by any circumstance 
which would dispense with notice of dis- 
honour. Delay in noting or protesting is 
excused when the delay is caused by circum- 
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stances beyond the control of the holder, and 
not imputable to his default, misconduct, or 
negligence. When the cause of delay ceases to 
operate the bill must be noted or protested 
with reasonable diligence.” 

Section 93 of the Act defines when noting is equiva- 
lent to protest— 

“For the purposes of this Act, where a bill or note is 
required to be protested within a specified time or 
before some further proceeding is taken, it is sufficient 
that the bill has been noted for protest before the expira- 
tion of the specified time or the taking of the proceeding; 
and the formal protest may be extended at any time 
thereafter as of the date of the noting.” 

Where a notary public is not accessible. Section 94 of 
the Act makes provision for a bill to be protested by a 
householder or substantial resident of the place, in the 
presence of two witnesses. The words of the Section 
are — 

“Where a dishonoured bill or note is authorised or 
required to be protested, and the services of a notary 
cannot be obtained at the place where the bill is dis- 
honoured, any householder or substantial resident of the 
place may, in the presence of two witnesses, give a 
certificate, signed by them, attesting the dishonour of 
the bill, and the certificate shall in all respects operate 
as if it were a formal protest of the bill. 

“The form given in Schedule I to this Act may be used 
with necessary modifications, and if used shall be 
sufficient.” 

“Schedule I 

Form of protest which may be used when the services 
of a notaiy cannot be obtained. 

Know all men that I, A B (householder), of 
in the county of , in the United Kingdom, 

at the request of C D, there being no notary public avail- 
able, did on the day of , 1 . . , 

at , demand payment (or acceptance) of the 

bill of exchange hereunder written, from E F, to which 
demand he made answer (state answer, if any), where- 
fore I now, in the presence of G H and J K, do protest 
the said bill of exchange. 

Signed A B 
G H) 

J Kl 

N.B.— The bill itself should be annexed, or a copy of 
the bill and all that is written thereon should be under- 
written.” 

It is to be observed that G H and J K are merely 
witnesses to A B’s signature, not witnesses to the 
presentment of the bill. 

When this form of protest is used it is not preceded 
by “noting,” The Act does not specifically refer to 
‘noting,” but the above Section enacts that the certifi- 
cate shall in all respects operate as if it were a formal 
protest of the bill. No stamp duty is payable on a house- 
holder’s protest (see below). 

A holder of a dishonoured bill may recover from any 
party liable on the bill the expenses of noting, or, when 
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protest is necessary, and the protest has been extended, 
the expenses of protest. (Section 57 (1) (c).) Where 
payment is made to a notary when he presents the bill, 
the acceptor should pay the notary’s charges, though it 
has been decided that, in such a case, the notary’s 
charges cannot be enforced by law against the acceptor. 

Where a foreign bill has been accepted or paid as to 
part, it must be protested as to the balance. 

Where a foreign promissory note is dishonoured 
protest thereof is unnecessary. (Section 89 (4).) 

The date on which bills are to be protested in foreign 
countries depends upon the laws of those countries. 

Stamp duty on protests was abolished by the Finance 
Act, 1949. 

The fee for a protest is £2 2s. 

(See Bill of Exchange, Noting.) 

PROVABLE DEBTS. Those debts which a creditor 
is entitled to prove against a bankrupt’s estate. (See 
Proof of Debts.) 

PROVINCIAL CLEARING HOUSES. In the 
larger towns and cities there may be a local clearing 
association, exchanges being made through a provincial 
clearing house. At present there are twelve of these 
local associations in existence, at Birmingham, Bradford, 
Bristol, Hull, Leeds, Leicester, Liverpool, Manchester, 
Newcastle upon Tyne, Nottingham, Sheffield and 
Southampton. 

The fimt provincial clearing house to be established 
was that in Manchester in 1872, followed by Liverpool 
in 1886 and Birmingham in 1888. Where there is a 
branch of the Bank of England, the clearing is held at 
that branch under the supervision of an ofeer of the 
Bank. Elsewhere the banks take it in turn to act as the 
bank through which the daily balances are settled, or 
the banks settle with each other by the use of bankers’ 
payments. 

On the last day of each month, each provincial 
clearing house makes a return to the Bankers’ Clearing 
House in London of the total amount cleared during the 
month, and these figures are included in the monthly 
clearing return of the Bankers’ Clearing House. 

The following table shows the amounts (in £ million) 
passing through the provincial clearing houses during 
the five years 1959-63— 



1959 

1960 

1961 

1962 

1963 

Birmingham 

. 385 

433 

380 

380 

395 

Bradford , 

235 

233 

246 

231 

253 

Bristol 

. 86 

93 

98 

180 

93 

Hull . 

. 79 

84 

8$ 

91 

96 

Leeds 

, 166 

190 

217 

224 

246 

Leicester . 

. 121 

133 

140 

137 

139 

Liverpool . 

. 601 

587 

583 

591 

579 

Manchester 

. 525 

573 

585 

565 

569 

Newcastle upon Tyne . 

. 179 

171 

183 

183 

190 

Nottingham 

73 

74 

75 

74 

74 

ShefSela . 

. 150 

164 

179 

169 

154 

Southampton 

21 

24 

25 

25 

2$ 

Total C£ million) 

. 2,621 

2,759 

2,799 

2,850 

2,816 


PROVISIONFORBADANDDOUBTFXJLDEBTS. 
(See Bad and Doubtful Debt s.) 

PROVISIONAL CERTIFICATE. The certificate 
which is issued to a person who has agreed to take up 
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some new bonds which are being issued. When the 
various instalments have been paid, the bonds are issued 
in exchange for the provisional or scrip certificate. (See 
Scrip Certificate.) A provisional certificate may also 
be issued for new shares until the share certificate is 
ready for deliveiy. 

PROXY. The person who acts for another, also the 
document appointing him. The articles of association 
of a company usually provide for votes being given by 
proxy, and should be consulted on all questions 
regarding the votes of members. 

The instrument appointing a proxy may be in the 
following form or in any other form which the directors 
shall approve — 

Company Limited 

I of in the county 

of being a member of the 

Company Limited, hereby appoint 
of as my proxy to vote for me and on my 

behalf at the [ordinary or extraordinary, as the case may 
be\ general meeting of the company to be held on the 
day of and at any ad- 

journment thereof. 

Signed this day of 

Articles of association usually provide, with regard to 
joint registered holders of shares, that only the member 
whose name stands first on the register shall be entitled 
to vote in person or by proxy in respect of such shares. 
(See Regulation 63 of Table A under Votes.) A proxy, 
in that case, would be given by the first registered holder. 

Section 139 of the Companies Act, 1948, gives power 
to a company which is a member of another company, 
by resolution of the directors, to authorise any of its 
officials or any other person to act as its representative 
at any meeting of the other company, or at any meeting 
of any creditors of the other company, and to exercise 
the same powers on behalf of the company which he 
represents as if he were an individual shareholder, 
creditor, or holder of debentures of the other company. 
(See Meetings.) 

A proxy appointed by a member of a private company 
to attend and vote at a meeting of the company shall have 
the same right as the member to speak at the meeting. 
(Section 136 (1).) 

On a poll taken at a meeting, a member entitled to 
more ibzn one vote need not, if he votes, use all his 
votes or cast all the votes he uses, the same way. (Sec- 
tion 138.) This solves the difficulties of nominee com- 
panies and corporate trustees, who may hold shares on 
account of a multitude of persons. Such bodies can 
now take the instructions of die several interested parties 
as to the way the particular votes are to be cast. 

The instrument appointing a proxy must be deposited 
at the re^stered office of the company within the time 
specified in the articles, which must not be more than 
forty-eijght hours before the meeting. (Section 136 (3).) 

Proxies are exempt from stamp duW by the Finance 
Act, 1949. 
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(See also Meetings, Companies.) 

PUBLIC ACCOUIOT. By Section 18 of the Ex- 
chequer and Audit Departments Act, 1866 (29 Sc 30 
Viet. c. 39)— 

“The treasury may, from time to time, determine at 
what banks accountants shall keep the public moneys 
entrusted to them; and they may also determine what 
accounts so opened in the names of public officers or 
accountants in the books of the Bank of England, or the 
Bank of Ireland, or of any other bank, shall be deemed 
public accounts; and on the death, resignation, or 
removal of any such public officers or accountants the 
balances remaining at the credit of such accounts shall, 
upon the appointment of their successors, unless other- 
wise directed by law, vest in and be transferred to the 
public accounts of such successors at the said banks, and 
shall not, in the event of the death of any such public 
officers or accountants, constitute assets of the deceased, 
or be in any manner subject to the control of their legal 
representatives.” 

By the Stamp Act, 1891, the following are exempt 
from stamp duty — 

Draft or order drawn upon any banker in the 
United Kingdom by an officer of a public department 
of the State for the payment of money out of a public 
account. 

Bill drawn in the United Kingdom for the sole pur- 
pose of remitting money to be placed to any account of 
public revenue. (See list of exemptions under Bill of 
Exchange.) 

Public accounts are usually held by bankers on the 
basis that there will be no interest or charges and no 
stipulation of any minimum balance to be maintained. 
Funds must, however, be in the hands of the bank before 
being drawn upon by the authorised signatories. Such 
accounts should not be overdrawn. Examples of public 
accounts are those maintained by the Postmaster, the 
Telephone Departments, an Inspector or Collector of 
Taxes, the War Department, the Air, Health or other 
Ministries, executive councils of hospitals, and regi- 
mental accoxmts concerned solely with public money, 
opened under the authority of a District Paymaster or 
Cashier through whom the funds are received direct 
by the bank concerned. 

(See Local Authorities.) 

PUBLIC COMPANY, Any seven or more persons 
associated for any lawful purpose may by subscribing 
their names to a memorandum of association and com- 
plying with the law regarding registration, form an 
incorporated company, with or without limited liability. 
(See Memorandum of Association.) When the com- 
pany advertises itself by a prospectus and invites the 
public to subscribe for its shares, it is a public company. 
A private company may, under certain conditions, turn 
itself into a public company. (See Private Company.) 
A public company must file, with the Registrar of Com- 
panies, a prospectus or statement before allotting any 
shares or debentures. (See Prospectus.) (See Com- 
panies.) 

PUBLIC EXAMINATION OF DEBTOR. When a 
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receiving order has been made, the debtor must, 
within three days, if the order is made on the debtor’s 
petition, or within seven days, if made upon the petition 
of a creditor, submit a statement of his affairs to the 
official receiver. (See Receiving Order.) 

Section 15 of the Bankruptcy Act, which deals with 
the public examination of a debtor, is as follows— 

“(1) Where the Court makes a receiving order, it 
shall, save as in this Act provided, hold a 
public sitting, on a day to be appointed by the 
Court, for the examination of the debtor, and 
the debtor shall attend thereat and shall be 
examined as to his conduct, dealings, and 
property. 

“(2) The examination shall be held as soon as 
conveniently may be after the expiration of the 
time for the submission of the debtor’s state- 
ment of affairs. 

“(3) The Court may adjourn the examination from 
time to time. 

“(4) Any creditor who has tendered a proof, or his 
representative authorised in writing, may 
question the debtor concerning his affairs and 
the causes of his failure. 

“(5) The official receiver shall take part in the 
examination of the debtor; and for the 
purpose thereof, if specially authorised by the 
Board of Trade, may employ a solicitor with 
or without counsel. 

“(6) If a trustee is appointed before the conclusion 
of the examination, he may take part therein. 

*‘(7) The Court may put such questions to the debtor 
as it may think expedient. 

“(8) The debtor shall be examined upon oath, and 
it shall be his duty to answer all such questions 
as the Court may put or allow to be put to 
him. Such notes of the examination as the 
Court thinks proper shall be taken down in 
writing, and shall be read over either to or by 
the debtor and signed by him, and may there- 
after, save as in this Act provided, be used in 
evidence against him; they shall also be open 
to the inspection of any creditor at all reason- 
able times- 

“(9) When the Court is of opinion that the affairs 
of the debtor have been sufficiently investi- 
gated, it shall by order declare that his 
examination is concluded, but such order shall 
not be made until after the day appointed for 
the first meeting of creditors.” (See Bank- 
ruptcy.) 

PUBLIC FUNDS. (See National Debt.) 

PUBLIC TRUSTEE. The Public Trustee Act, 1906, 
which came into operation on 1st January, 1908, was 
passed with the express object of enabling the public to 
guard against the risks and inconveniences which are 
incidental to the employment of private individuals in 
trust matters. On and after the first day of January, 
1908, the public may (instead of selecting a private 
individual) secure the services of the Public Trustee. In 


the Public Trustee, the public will have an executor or 
trustee, who will never die, never leave the country, and 
never become incapacitated, and whose responsibility 
is guaranteed by the Consolidated Fund of the United 
Kingdom. 

Capacities in which the Public Trustee may act. — 
The Public Trustee is authorised, if duly appointed, to 
act in any of the following capacities — 

I. As Executor or as Administrator of Estates, 

(1) As Executor and/or Trustee (and guardian of 

infants). 

(2) As Administrator in place of Executors 
appointed by Will or where there is no Execu- 
tor. 

(3) As Administrator of intestates* estates, i.e. 
where there is no WHL 

II. As Trustee, 

(1) As Trustee of a new Settlement. 

(2) As Trustee under a Declaration of Trust. 

(3) As Trustee of an old Settlement, e.g. Marriage 

Settlement; or Settlement made by Will. 

(4) As Custodian Trustee. 

(5) As Trustee by appointment in a Will. 

III. As Administrator of Estates of small value, 

IV. As investigator and auditor of the accounts of 
trusts not administered by the Public Trustee, 

The Public Trustee has, in addition to certain privi- 
leges conferred upon him by the Act, all the same 
powers, duties, and liabilities, and is entitled to the same 
rights and immunities, and is subject to the control and 
orders of the Court, as a private trustee acting in the 
same capacity. The Public Trustee may, however, 
decline either absolutely, or except on conditions 
prescribed by the rules, to accept any trust, but he 
cannot decline on the ground only of the small value of 
the property. He may not accept any trust under a deed 
of arrangement for the benefit of creditors, nor for the 
administration of any estate known or believed by him 
to be insolvent, nor made solely by way of security for 
money, nor exclusively for religious or charitable 
purposes. 

Wills. — ^The Public Trusteee may be appointed even 
although the will was made or came into operation 
prior to January 1, 1908, either alone or jointly with any 
other person or persons as executor, or as trustee, or as 
executor and trustee of a will, and either as ordinal 
trustee or as custodian trustee. He may be appointed in 
the simplest form possible, e.g. “I appoint the Public 
Trustee as the executor and trustee of this my will.” 

The substitution of the name of the Public Trustee in 
a will already in existence for the names of the executors 
and trustees named therein, or the addition of his name, 
can be effected by a simple codicil. 

The Public Trustee’s acceptance of the office need 
not be invited at the time the will or codicil is made, 
although it is desirable that this course should be 
adopted when the trust is of an unusual nature. 

On the death of the testator it is the duty of the 
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co-executor, if any, to inquire of the Public Trustee if 
he is prepared to act. On acceptance of oflace he executes 
an instrument of consent. 

Even after probate has been obtained an executor 
may, with the sanction of the Court, renounce in favour 
of the Public Trustee. 

The Public Trustee may be appomted either as an 
original trustee of a settlement, or as a new trustee in 
an existing settlement when a vacancy arises in the 
trusteeship by death, or by one or more of the trustees 
desiring to retire. In the case of an existing settlement 
the persons entitled to appoint the Public Trustee are 
the person or persons having power to do so under the 
settlement, of if there are no such persons, then the 
continuing or surviving trustees or their executors or 
administrators. Inquiry should first be made if he will 
accept office, and notice should be sent to all persons 
beneficially interested to ascertain if they are agreeable 
to the appointment. 

Private trustees may retire, either singly or together, 
in favour of the Public Trustee. 

The Public Trustee may be appointed custodian 
trustee. On appointment, all securities and documents 
of title relating to the trust property, which would other- 
wise have remained in the custody of the ordinary 
trustees, are to be transferred to the Public Trustee; 
but the management of the trust property, as distinct 
from the custody of the securities, is to remain in the 
hands of the ordinary or managing trustees. 

Any person or persons interested in an estate, the gross 
capital value whereof can be proved to the satisfaction 
of the Public Trustee to be under £1,000, may apply in 
writing to the Public Trustee to administer the estate, 
and thereupon, unless he sees good reason to the con- 
trary, if it appears to him that the persons beneficially 
entitled are persons of small means, the Public Trustee 
will undertake the administration. 

Under the Public Trustee Act a trustee or beneficiary 
can obtain an audit of trust accounts without applying 
to the Court. Formal application must be made to the 
Public Tmstee for the audit. 

As a rule, the Public Trustee may not agree to act as 
ordinary trustee where the trust involves the carrying 
on of a business, except where the canying on of the 
business has for its ultimate object the sale or winding 
up of the business. But if he is to act merely as cus- 
todian trustee the carrying on of the business is im- 
material, but he must not act in the management of the 
business, or hold any property which w3l expose the 
holder to any liability unless fully secured against loss. 

The Public Trustee may employ such bankers and 
other persons as he may consider necessary, and in 
determining who is to be employed he is to have regard 
to the interests of the trust, and when practicable to 
take into consideration the wishes of the creator of the 
trust and of the other trustees, if any, either expressed 
or as implied by the practice of the creator of the trust 
or in the previous management of the trust. 

By Rule 22 of the Public Trustee Rules, 1912 — 

‘"All sums payable out of the income or capital of the 


trust property shall be made by a cheque on a 
bank signed by not less than two persons, viz: 
(a) by the Public Trustee and a co-trustee, or 
ib) by the Public Trustee and an officer of the 
Public Trustee authorised in writing by him 
to act in that behalf either generally or in any 
particular case, or (c) by a co-trustee and one 
such duly authorised officer, or (d) by two such 
duly authorised officers. Provided that in any 
particular case the Public Trustee may auth- 
orise the payment of income by the person 
liable to pay the same direct to the person 
entitled to receive the same, or to his bank.” 

The fees charged by the Public Trustee are divided 
into four classes — 

1. The Acceptance Fee — ^payable out of capital. 

2. The Withdrawal or Distribution Fee-— payable out 
of capital. 

3. The Income Fee — ^payable out of income. 

4. Management Fees— payable generally out of 
capital. 

The fees are revised from time to time with a view to 
making the Public Trustee Office self-supporting. They 
were last revised in 1957 when the Public Trustee (Fees) 
Act of that year gave power to the Public Trustee to 
make fee orders prescribing whether fees are to be 
paid out of capital or income and, in individual cases, 
to vary the incidence of fees. The original Act of 1906 
had laid down that the initial acceptance and final 
withdrawal fees were payable out of capital but that 
annual fees must be charged to income. The new Act 
allows a composite annual fee to be charged to cover 
administration costs payable out of capital, thus bring- 
ing the basis of the Public Trustee’s charges in this re- 
spect into line with that used by the banks since the war. 

The new scale of charges is as follows — 

per cent 

Acceptance fee: in respect of the first £25,000 £1 

£25,000— £50,000 . . 15^. 

£50,000— £75,000 . . 5s. 

Over £75,000 . . . 2^. 6d. 

minimum fee £15. 

This scale is for acting as executor: if the Public 
Trustee is asked to act in another capacity, such as 
trustee of a superannuation fund, the acceptance fee 
may be less. 

Administration fee 5s, 6d, per cent of the net capital 
value of the trust. This is arrived at by excluding 
interests not in possession and after deducting funeral 
and testamentary expenses and all debts specifically 
charged upon the property. The value is re-calculated 
eveiy five years. 

Withdrawal fee £1 per cent. 

This revision applies to the wills of testators not yet 
dead and to wills and trusts in course of administration. 

Further information regarding the duties of the 
Public Trustee as custodian trustee will be found under 
the heading Custodian Trustee. 

Particulars as to the practice of the Department when 
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transferring securities are given in the article Transfer 
OF Securities (Pubuc Trustee). 

For the convenience of testators and beneficiaries 
whose connections are mainly with the North of 
England, a branch office was opened, in 1914, in 
Manchester, and a Deputy Public Trustee was appointed 
for that district. 

PUISNE MORTGAGE. A legal mortgage not 
protected by the deposit of the relative title deeds. It 
can be protected by registration as a Class C (i) charge 
on the Land Charges Register. Priority of puisne j 
mortgages depends not on the date of their creation, | 


OF BANKING [PYX 

I but on the date of their registration. (See Land 
Charges Act, Mortgage.) 

PUR AUTl^ VIE. French, for the life of another. 
(See Cestui Que Vie.) 

PUT. A Stock Exchange term meaning the right to 
sell a specified security at a fixed price within an 
arranged period. (See Options.) 

PUT AND CALL. A Stock Exchange term. A 
double option, that is, a right to buy or to sell a certain 
amount of a specified stock at a date and at a price as 
fixed when the option was purchased. 

PYX. (See Trial of the Pyx.) 
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QUAUHCATION OF DIRECTOR. The number 
of shares which is required to be held by a director of a 
company to qualify him for the office. The Companies 
Act, 1948, does not provide for any special qualification, 
but in most companies a qualification is fixed by the 
Articles of Association. (See Directors.) 

QUALIFIED ACCEPTANCE. (See Acceptance, 
Qualihed.) 

QUALIFIED INDORSEMENT. (See Indorse- 
ment.) 

QUALIFIED TITLE. A type of title registered under 
the Land Registration Act, 1925. It was devised to meet 
cases where the title can only be established for a limited 
period and is practically unknown. (See Land Regis- 
tration.) 

QUALIFYING AGREEMENT. The name some- 
times given to the Memorandum of Deposit executed by 
a borrower who transfers stocks and shares into the 
name of the bank or its nominee as security. (See 
Memorandum of Deposit.) 

QUARTER DAYS. The English Quarter Days are — 
Lady Day .... March 25. 
Midsummer Day . . . June 24. 

Michaelmas .... September 29. 
Christmas Day . . . December 25. 

The Scottish Quarter Days are — 

Candlemas . . . February 2. 

Whitsunday .... May 15. 

Lammas .... August 1. 

Martinmas .... November 11. 

QUASI-NEGOTIABLE INSTRUMENTS. Certain 


mercantile documents possess some, but not all, of the 
qualities of negotiable instruments and are thus called 
quasi-negotiable or semi-negotiable instruments. 

The outstanding example of this type is the bill of 
lading. It is capable of transfer or assignment by 
indorsement and delivery, and the assignee will acquire 
a right to the goods and a right to sue on the contract in 
his own name. Thus far the bill of lading is comparable 
to a fully negotiable instrument. But it ordinarily lacks 
the remaining quality of conferring a good title on an 
iimocent transferee for valuable consideration, irres- 
pective of prior absence or defect of title. There is, 
however, an exception to this rule in that an iimocent 
sub-buyer can retam the goods represented by the bill 
against the unpaid seller in certain circumstances. Thus 
if the bill has been lawfully transferred to any person as 
buyer or owner of the goods, and that person transfers 
the bill to an innocent sub-buyer by way of sale, the 
unpaid seHer’s rights of lien or stoppage in transitu are 
defeated. (See Negotiabub Instrument, Saue of 
Goods Act, 1893.) 

QUICK SUCCESSION RELIEF. Section 30 of the 
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Finance Act, 1958, extended the relief from estate duty 
given where the same property has already borne duty 
on a previous death within five years. The Actprovid^ 
that where estate duty has been paid on any earlier 
death occurring within five years before a later date, 
and the person entitled to the property immediately 
before the second death did not acquire his title by or 
under a purchase for money or money’s worth since the 
first death, the amount of duty payable on the second 
death is to be reduced as follows — 

Earlier death within 3 months before the later death 75 per cent 


.. lyear „ 50 „ 

.. .. 2 years 40 

.. „ 3 years „ 30 „ 

„ „ 4 years „ „ „ 20 „ 

„ „ 5 years „ 10 „ 


QUIT RENT. In feudal times where land was granted 
by the lord of the manor for certain services to be 
rendered to the lord, those services could sometimes be 
got quit of by the payment of a rent, called quit rent. 

Copyhold was abolished 1st January, 1926, and 
manorial incidents, such as quit rents, were extinguished 
by compensation. (See Copyhold.) 

QUORUM. Literally, of whom, e.g. there may be 
twenty directors, “of whom” {quoruni) three may act. 

A quorum is the number of persons which must be 
present at a meeting of the directors or members of a 
company before any business can be done. In compan- 
ies which are governed by Table A (see Articles of 
Association), no business can be transacted at a 
general meeting unless three members are present, 
except that “If within half an hour from the time 
appointed for the meeting a quorum is not present, the 
meeting, if convened upon the requisition of members, 
shall be dissolved. In any other case it shall stand 
adjourned to the same day in the next week at the same 
time and place, or to such other day and at such other 
time and place as the directors may determine; and if 
at the adjourned meeting a quorum is not present 
within half an hour from the time appointed for the 
meeting, the members present shall be a quorum.” 
(Articles 53 and 54.) 

Where a company has articles other than those of 
Table A they should be perused to ascertain how many 
members constitute a quorum. 

QUOTATION ON LONDON STOCK EX- 
CHANGE. The following rules as to official quota- 
tions were issued by the Council of the Stock Exchange 
on 19th May, 1947— 

Offiddl List 

“159. (1) A list of securities (hereinafter referred 
to as *the Official List’) shall be published 
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under the authority of the Council in which 
shall be quoted such securities as the Council 
shall from time to time order. 

Application for Quotation 

‘*(2) Applications for quotation in the Official List 
nnist be made to the Secretary of the Share 
and Loan Department and must comply with 
the requirements of the Council as contained 
in Appendix 34 or, in the case of unit trusts, 
with the requirements of the Council as con- 
tained in Appendix 35. 

Council may Anticipate Quotation 
“(3) The Council may order the quotation of a 
security in the Official List before all such 
requirements have been complied with, in 
which case the entry of the security in the 
Official List shall, until such requirements have 
been fully complied with, bear such dis- 
tinguishing mark as the Council shall direct. 

Record of Marks 

“(4) The Official List shall, unless the Council order 
otherwise, contain a record in such form as the 
Council shall determine of bargains marked by 
Members. 

Record of Inactive Quoted Securities 
“(5) The Council may make such provision as it 
thinks fit for the recording of bargains in 
inactive quoted securities, without prejudice, 
however, to the validity of the quotation 
granted to such securities. 

Unauthorised Lists 

“(6) No list or record of dealings shall be published 
or sold by a Member without the sanction of 
the Council. 

Removal from Quotation and Suspension of the Record 
“(7) The grant of quotation may be cancelled and 
the security withdrawn from the Official List 
or the recording of bargains may be suspended 
on the authority of the Cotmcil or of the Chair- 
man, a Deputy-Chairman, or two Members 


of the Committee on Quotations. Where such 
action is taken otherwise than by the Council, 
it shall be reported to the Council at the first 
available opportunity. 

CounciVs Decisions to be Posted 

“(8) The decisions of the Council regarding (a) rejec- 
tion or deferment of an application for quota- 
tion, or {b) suspension or cancellation of 
quotation or suspension of the record, shall be 
posted in the House and when ordered by the 
Council communicated to the Exchange 
Telegraph Company for announcement on the 
tape.” 

The requirements listed in Appendix 34, mentioned in 
(2) above, include: All debenture stock certificates, 
debentures and notes must state the authority under 
which the company is constituted and the securities 
issued, state on the face the dates when interest is 
payable and on the back all conditions of issue as to 
redemption, conversion and transfer; and when the 
security is not constituted by a trust-deed or deed poll, 
all conditions as to meetings and voting rights, and 
state on the face the minimum amount and multiples 
thereof in which the security is transferable. If regis- 
tered, the certificate should bear a footnote stating that 
no transfer of the security or any portion thereof repre- 
sented by the certificate can be registered without pro- 
duction of the certificate. Share certificates should bear 
a similar footnote and if there is more than one class of 
share in issue should bear (preferably on the face) a 
statement of the conditions conferred thereon as to 
capital and dividends. Bonds must specify the amount 
and conditions of the loan and the powers under which 
it has been contracted. 

The requirements listed in Appendix 35, mentioned in 
(2) above, include: Unit certificates must state the 
authority under which the trust is constituted, state on 
the back all conditions as to realisation and transfer, and 
if registered, bear a footnote stating that no transfer of 
the security or any portion thereof represented by the 
certificate can be registered without production of the 
certificate. 

In addition to other conditions precedent to an 
application for official quotation, the articles of associa- 
tion should provide that fully-paid shares shall be free 
from all lien. (See Lien.) 
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RACK RENT. A rent which, as its name implies, 
has been stretched or raised to the full annual value of 
the property, so that no more can be obtained. 

RADCLIFFE COMMITTEE. A committee set up 
in 1957, under the chairmanship of Lord Radcliffe with 
terms of reference “to inquire into the working of the 
monetary and credit system and to make recommenda- 
tions.” This represented the first major investigation 
into the banking system of this country since the Mac- 
millan Committee’s Report in 1931. The Radcliffe 
Committee reported in 1959. It defined the objectives 
of economic policy as “a high and stable level of 
employment, stability of the currency, economic 
growth, a contribution to overseas development, and 
the improvement of international reserves.” 

Its main recommendations were as follows — 

Monetary policy must concern itself in the main 
with the management of the National Debt. 

Bank rate changes should be made in the name and 
on the authority of the Chancellor of the Exchequer. 

An Advisory Committee, on which the Bank of 
England should have minority representation, should 
be set up to advise the Chancellor on monetary policy. 

More economic information is required, especially 
from the Bank of England, whose economic intelligence 
department should be reinforced and headed by an 
executive director. 

Bank liquidity ratios should be made explicit and 
subject to change. If they were increased, similar 
restraints would have to be placed on the liquidity of 
other financial institutions. 

The discount market must stop the manipulation 
of the Treasury Bill tender intended to discourage 
“outside” tenders. 

Local authorities should again have access to the 
Public Works Loan Board. 

It may be necessary to set up an Export Finance 
Corporation. 

An Industrial Guarantee Corporation should be 
considered to guarantee loans for the commercial 
development of inventions. 

The Government should investigate the feasibility of 
a postal “gtro” system. 

The Capital Issues Committee should cease to oper- 
ate. 

(This Summary is taken from an Article by Mr. Paul 
Bureau in the Journal of the Institute of Bankers for 
October, 1959.) 

The Report was described as one of the greatest 
documents in the literature of British banking, 

RADIATION SYSTEM. A method by which an 
urgent message can be quickly circulated from the head 
offee of a bank to its branches. The message is passed 


IREB 

to “key” branches which have a list of a number of 
other branches in their area to whom they must repeat 
the message. The actual description of the system 
varies between the banks. 

RAISED CHEQUE. (See under Alterations, 
Material Alteration.) 

RATE OF EXCHANGE. The price of money in one 
country stated in the currency of another country. (See 
Bill of Exchange, Exchange Control Act, 1947, 
Exchange Restrictions.) 

RE-ACCEPTANCE. (See under Acceptance.) 

REAL ESTATE. By the Administration of Estates 
Act, 1925, Section 3 (1 ). “In this Part of this Act ‘Real 
Estate’ includes: 

“(«) Chattels real, and land in possession, remainder, 
or reversion, and every interest in or over land 
to which a deceased person was entitled at 
the time of his death; and 

“(£>) Real estate held on trust (including settled land), 
or by way of mortgage or security, but not 
money to arise under a trust for sale of land, 
nor money secured or charged on land.” 

Real property devolves on the personal representatives 
of a deceased person. (Section 1 (1).) 

REALTY. (From Latin, res, a thing.) Property is 
divisible into “real” and “personal,” or “realty” and 
“personalty.” 

Realty includes freehold land, but not leasehold 
land (leasehold is included under personalty). Where 
real property is to be sold, according to the terms of a 
will, it is reckoned as personalty. If Brown leaves his 
“real” property to Jones, Jones is called the devisee, 
and the property is said to be devised. If he leaves 
“personal” property, Jones is called the legatee and the 
property is said to be bequeathed. 

The distinction between realty and personalty arose 
from the fact that the tenant of a freehold estate who 
was dispossessed of it could bring an action to recover 
the land itself, the “thing” or “res” of which he had 
been deprived. The property that could be recovered 
was called real property. In the case of a tenant for a 
fixed term of years, however, he could not bring an 
action for recovery of the land itself but only an action 
for damages against the person who had deprived him 
of the land. Hence leasehold estates were called per- 
sonal property. 

REBATE. Literally a drawing back. At the end of a 
half-year a banker calculates the amount of rebate on 
bills discounted — ^that is, he takes into his profit and loss 
account only the amount of discount up to the end of 
the half-year, the discount from that date till the matur- 
ity of the bfils (the rebate amount) being carried for- 
ward into the accounts for the next half. The rebate is 
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one of the items which passes through the adjustment 
of interest account. 

The word is also used with reference to an amount of 
interest credited to an account to refund a sum pre- 
viously charged. 

If a documentary bill is paid before maturity it is 
said to be paid under rebate, an allowance of i per cent 
above the deposit rate of the principal London banks 
being made. (See Documentary Bill.) 

As to the rebate to be deducted when a creditor 
proves upon a bankrupt's estate for a debt payable at a 
future time, see Rule 22, imder Proof of Debts. 

RECEIPT, A receipt is a written acknowledgment of 
having received a sum of money. 

“A receipt is not required to be given in a ready- 
money transaction” (Bussty v. Barnett^ 9 M. & W. 312), 
but “if a written receipt is given, it must be stamped.” 
(Alpe’s Law of Stamp Duties.) The payment of the 
stamp is thrown on the person to whom the payment is 
made. 

By the Stamp Act, the duty is — 

£ s. d. 

Receipt given for, or upon the payment of, 
money amounting to £2 or upwards . 2 

(Increased from Id. to 2d., as from 1st 
September, 1920, by the Finance Act, 1920.) 

Exemptions 

(1) Receipt given for money deposited in 

any bank, or with any banker, to be 
accounted for and expressed to be 
received of the person to whom the 
same is to be accounted for. 

(2) Acknowledgment by any banker of 

the receipt of any bill of exchange 
or promissory note for the purpose 
of being presented for acceptance 
or payment. 

(3) Receipt given for or upon the pay- 

ment of any parliamentary taxes or 
duties or of money to or for the 
use of Her Majesty. 

(4) Receipt given by an officer of a public 

department of the State for money 
paid by way of imprest or advance, 
or in adjustment of an account, 
where he derives no personal bene- 
fit therefrom, 

(5) Receipt given by any agent for money 

imprested to him on account of the 
pay of the army. 

(6) Repealed. (See below.) 

(7) Receipt given for any principal money 

or interest due on an exchequer 
bill, 

(8) Repealed. (See below.) 

(9) Receipt given upon any bill or note of 

the Bank of England or the Bank 
of Ireland. 

(10) Receipt given for the consideration 
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[ money for the purchase of any 

share in any of the Government or 
Parliamentary stocks or funds, or 
in the stocks and funds of the 
Secretary of State in Council of 
India, or of the Bank of England, 
or of the Bank of Ireland, or for 
any dividend paid on any share of 
the said stocks or funds respecti- 
vely. 

(11) Receipt indorsed or otherwise 

written upon or contained in any 
instrument liable to stamp duty, 
and duly stamped, acknowledging 
the receipt of the consideration 
money therein expressed, or the 
receipt of any principal money, 
interest, or annuity thereby secured 
or therein mentioned. 

(12) Receipt given for any allowance by 

way of drawback or otherwise 
upon the exportation of any goods 
or merchandise from the United 
Kingdom. 

(13) Receipt given for the return of any 

duty of customs upon a certificate 
of over entry. 

(14) Receipt given by an officer of a 

County Court for money received 
by him from a party to any pro- 
ceeding in the Court. (Finance 
Act, 1930.) 

(14a) Receipt given in respect of any sum 
payable as compensation under 
the Workmen’s Compensation 
Act, 1925. (Finance Act, 1930.) 

(15) Receipt given by or on behalf of a 

clerk to justices or magistrates for 
money received in respect of a 
fine. (Finance Act, 1930.) 

Receipts upon letters of allotment or scrip certificates 
are not now exempt. 

The Finance Act, 1924, Section 36, repealed 
exemption number 6 in the Stamp Act, 1891, and 
substituted the following exemption — 

“Receipt given for or on account of any salary, pay or 
wages, or for or on account of any other like 
payment made to or for the account or benefit 
of any person, being the holder of an office or 
any employee, in respect of his office or 
employment, or for or on account of money 
paid in respect of any pension, superannua- 
tion allowance, compassionate allowance or 
other like allowance.” 

The Finance Act, 1895, Section 9, repealed exemp- 
tion number 8 in the Stamp Act, 1891. “Receipt 
written upon a bill of exchange or promissory note 
duly stamped,” and enacted that the duty shall be 
charged as if the exemption had not been contained in 
that Act, provided that neither the name of a banker 
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(whether accompamed by words of receipt or not) 
written in the ordinary course of his business as a 
banker upon a bill of exchange or promissory note 
duly stamped, nor the name of the payee written upon 
a draft or order, if payable to order, shall constitute a 
receipt chargeable with stamp duly. 

By the Friendly Societies Act, 1896, Section 33, a 
receipt given by or to a registered society in respect of 
money, payable by virtue of its rules or of this Act, is 
exempt. 

The Stamp Act, 1891, provides— 

“101. (1) For ie purposes of this Act the expression 
‘receipt’ includes any note, memorandum, or 
writing whereby any money amounting to 
two pounds or upwards, or any bill of ex- 
change or promissoiy note for mon^ amount- 
ing to two pounds or upwards, is acknow- 
ledged or expressed to have been received or 
deposited or paid, or whereby any debt or 
demand, or any part of a debt or demand, of 
the amount of two pounds or upwards, is 
acknowledged to have been settled, satisfied 
or discharged, or which signifies or imports 
any such acknowled^ent, and whether the 
same is or is not signed with the name of any 
person. 

“(2) The duly upon a receipt noay be denoted by an 
adhesive stamp, which is to be cancelled by the 
person by whom the receipt is given before 
he delivers it out of his hands. 

“102. A receipt ^ven without being stamped may be 
stamped with an impressed stamp upon the terms 
following: that is to say, 

“(1) Within fourteen days after it has been given, on 
payment of the duty and a penalty of five 
pounds; 

“(2) After fourteen days, but within one month after 
it has been given, on payment of the duly and a 
penalty of ten pounds; 

and shall not in any other case be stamped with an 
impressed stamp. 

“103. If any person— 

“(1) Gives a receipt liable to duty and not duly 
stamped; or 

“(2) In any case where a receipt would be liable to 
duty refuses to ^ve a receipt duly stamped; or 

“(3) Upon a payment to the amount of two pounds 
or upwards gives a receipt for a sum not 
amounting to two pounds, or separates or 
divides the amount paid with intent to evade 
the duty; 

he shall incur a fine of ten pounds.” 

Where a form of receipt, either on the face or on the 
back of a cheque, is sigaed, it must be stamped, unless it 
comes under the exemption as contained in S^tion 36, 
Finance Act, 1924 (see above), in which case the 
drawer should mark the receipt form that it is exempt 
or that the payment is for sal^ or wages. Jf such an 
intimation is not giv^, the banker is jusSSed in refusing 
payment untn the receipt is stamped. When a receipt is 


me 

signed in a foreign country on a cheque drawn on this 
country, the duty of the paying banker is referred to in 
the article Receipt on Cheque. 

If a receipt is placed upon a bill or promissory note 
(except by a banker), it requires to be stamped. (S^ 
above.) 

When a deposit receipt is issued, it does not require a 
stamp (exemption No, 1, see above), but when it is 
discharged by the depositor signing a form of receipt 
on the back, a stamp is required. To save the trouble of 
affixing an adhesive stamp on payment of a deposit 
receipt, the receipts of some banks are impressed with a 
stamp when issued. 

Where a banker acknowledges the receipt of money 
from, say, Jones for the credit of Brown, a stamp is 
required. Where a letter acknowledges a payment and 
encloses a stamped receipt, it is considered that one 
stamp is sufficient (Attorney-General v. Ross, [1909] 2 
LR. 246.) 

When a receipt is given in duplicate, both the original 
and the duplicate are subject to the twopenny stamp 
duty. (Board of Inland Revenue.) 

A receipt stamp may be either impressed or adhesive. 

Stamps to the value of twopence may be used instead 
of one for twopence. 

Where a debt is paid by cheque, it is not necessary 
to state on the receipt that payment was made by cheque, 
as the person taking the cheque can, in the event of the 
cheque being dishonoured, sue the debtor for the 
amount. 

Receipts for subscriptions to charities are chargeable 
with duty; but Alpe’s Law of Stamp Duties states that 
the Commissioners do not enforce a penalty if “a 
receipt for a donation or subscription to an institution 
totally devoted to charitable purposes” is given un- 
stamped. (See Receipt on Cheque.) 

The receipt by a building society upon a mortgage 
which has been repaid is exempt from stamp duty. (See 
Statutory Receipt.) 

The receipt which, under the Law of Property Act, 
1925, takes the place of a reconveyance of a discharged 
mortgage, is liable to reconveyance duty. (See Mort- 
gage.) 

A receipt indorsed upon an equitable charge is not 
liable to stamp duty, as it comes within Exemption 11 
(see above). 

By Section 3 of the Cheques Act, 1957, “an imin- 
dorsed cheque which appears to have been paid by ffie 
banker on whom it is drawn is evidence of the receipt 
by the payee of the sum payable by the cheque.” This 
is probably declaratory of the earlier law. 

RECEIPT ON CHEQUE. Many customers use 
cheques with a form of receipt upon the face or upon 
the back, such receipt being, in most cases, the only 
one which the drawer of the cheque requires from the 
person to whom the cheque is payable. 

A document of this description is sometimes worded: 
“Pay or order the sum of when 

the receipt on the back hereof has been duly stamped, 
signed and dated.” 
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form on the back may be: “Received 
the amount named on the face hereof. 


19 


2d. 

Stamp 


Below the receipt the following words are sometimes 
printed: “The receipt as above is also the indorsement 
of the cheque and is the only acknowledgment required.” 

The receipt, instead of being on the back, is, as 
mentioned, sometimes on the face, below the drawer’s 
signature, and in addition to the receipt being signed 
the document may require to be indorsed. 

Such a document does not agree with the definition 
of a cheque in the Bills of Exchange Act, 1882. To 
comply with that Act a cheque must be an unconditional 
order in writing. In the form above given, the order to 
pay is conditional upon the receipt being duly completed. 

The paying banker is protected as far as such instru- 
ments are concerned by Section 1 of the Cheques Act, 
1957, which provides (in subsection 2): “Where a 
banker in good faith and in the ordinary course of 
business pays any such instrument as the following, 
namely— (a) a document issued by a customer of his 
which, though not a bill of exchange, is intended to 
enable a person to obtain payment from him of the 
sum mentioned in the document; he does not, in doing 
so, incur any liability by reason only of the absence of, 
or irregularity in, indorsement, and the payment dis- 
charges the instrument.” 

A banker might, of course, be liable to his customer 
for breach of duty if he paid such an instrument with an 
uncompleted form of receipt. 

As regards a forged indorsement or receipt the banker 
is protected by Section 80 of the Bills of Exchange Act, 
1882, but not by Section 60. The latter Section is not 
included in those sections made applicable to instru- 
ments of this nature by Section 5 of the Cheques Act. 
A conditional order to pay is not negotiable and not 
apparently even transferable, and therefore Section 19 
of the Stamp Act does not afford protection, because 
that Section refers to “any draft or order drawn on a 
banker payable to order on demand.” The paying 
banker should therefore protect himself by taking an 
indemnity from his customer who desires to use condi- 
tional orders of this kind. 

The collecting banker is protected against collecting 
unindorsed or wrongly indorsed conditional orders by 
Section 4 (3) of the Cheques Act, 1957, which is as 
follows— 

“A banker is not to be treated for the purposes of this 
Swtion as having been negligent by reason only of his 
failure to concern himself with absence of, or irregu- 
larity in, indorsement of an instrument.” 

The Committee of London Clearing Bankers issued 
a circular dated 23rd September, 1957, indicating the 
cases where indorsement would continue to be required. 
The following is an extract — 


“(4) Combined Cheque and Receipt Forms 

“A bold letter ‘R’ on the face of a cheque is to be the 
indication to the payee that there is a receipt which he is 
required to complete. 

“Section 3 of the Act, supported by the authoritative 
opinion of the Mocatta Committee, should render an 
indorsed receipt unnecessary unless the circumstances 
are exceptional. This Section provides that ‘an un- 
indorsed cheque which appears to have been paid by 
the banker on whom it is drawn is evidence of the receipt 
by the payee of the sum payable by the cheque.’ 

“The Mocatta Committee expressed the opinion ‘that 
in law a simple receipt for a payment by cheque not 
linking the payment with the relative transaction has no 
greater value as evidence of payment than the paid 
cheque itself. This is so whether the receipt is printed 
on the cheque or is issued separately.’ 

“In order that the maximum saving of labour by all 
concerned may be obtained as a result of the new legis- 
lation, it is hoped that it will be found possible to dis- 
pense with the use of receipt forms on cheques in all 
but a very limited number of cases. 

“In this Notice references to ‘cheques’ include 
dividend and interest warrants and other analogous 
instruments and the term ‘indorsement’ includes dis- 
charge where applicable. 

“The Clearing Banks are anxious that customers 
should from the outset derive every possible benefit 
from the new legislation, and it is hoped that it wiU not 
prove necessary in the light of experience to modify the 
procedure outlined above which has been designed with 
this object in view. 

“Detailed instructions have been circulated to all 
Branches of the Clearing Banks and branch managers 
will be pleased to answer all inquiries which they may 
receive from their customers.” (See Cheques Act, 
Mocatta Committjee.) 

Orders issued by Local Authorities are frequently 
payable upon condition that a form of receipt is 
signed, and in addition they are drawn upon the 
treasurer, and not upon a bank, and are therefore not 
cheques. If the treasurer pays such orders to a wrong 
person he is liable to the true owner. If a banker collects 
one of these orders bearing a forged indorsement he 
also is liable to the true owner. (See fizrther under 
Local Authorities.) 

In addition to the form of document given above, 
some cheques have a note at the foot that “the receipt 
on the back hereof must be stamped, signed and dated.” 
In other cases no reference at all to a receipt appears 
on the face of the cheque, but on the back may be 
found a receipt such as “Received from the 

amount named on the face hereof. 


2d. 

stamp 


>» 
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In the cases where there is no condition attached to favour of a foreign hotel-keeper to pay his hotel bill, 
the order to pay, the cheque is not excluded from the it would be outside the provisions of Section 14 (4) and 
definition given in the Act. A mere note at the foot, or would not require stamping. (See Section 14 (4), Stamp 
on the back, of a cheque with respect to a receipt, and Act, 1891, under Stamp Duties.) As a paying banker 
the presence of a form of receipt on the cheque, so long would usually be ignorant of the circumstances in which 
as the order to pay is unconditional, does not, apparent- the cheque was issued, the Council of the Institute of 
ly, affect the nature of the instrument. In Nathan v. Bankers consider “that, in the absence of instructions 
Ogden (1905), 21 T.L.R. 775, where a cheque had to the contrary from the drawer, a stamped receipt 
printed at the foot the words “the receipt at back hereof should be required before the cheque is paid.” {Journal 
must be signed, which signature will be taken as an of the Institute, vol. 47, p. 496.) 

indorsement of the cheque,” it was held that the instru- A receipt by a banker upon a bill or cheque is 
ment was a cheque, and that the words at the foot were exempt, provided it is given “in the ordinary course of 
not addressed to the banker and did not affect him. his business as a banker.” (See Receipt.) 

Sir John R. Paget (in the Gilbart Lectures, 1911), RECEIVER. A person authorised by the Court to 
expressed the opinion that a note on a cheque to the receive and administer the assets of a person certified 

above effect “comes very near making the order to be mentally incapable, under the direction of the 

conditional, although not actually incorporated with Court. He must give security to the satisfaction of a 
that order. If it is not addressed to the drawee it still Judge of the Court, but there is no onus on a banker to 

affects him.” In practice, bankers do regard such a note satisfy himself that this formality has been completed, 

on a cheque as a condition which must be fulfilled A receiver’s authority is found in the document known 
before payment of the cheque. as an Order of the Court of Protection, an official copy 

Certain cheques provide for the receipt being signed of which should be obtained and filed. Where the 

by procuration. The following is an example — Order authorises a receiver to deal with funds or 

“Pay John Brown the sum named below if presented securities in a banker’s hands, the receiver’s receipt 
within six months from the date hereof duly stamped, therefor will be a good discharge for the banker, 
signed and dated. A receiver has no power to borrow unless authorised 

“Received the sum of as per parti- by the Court. His account should be earmarked with 

culars furnished. the name of the patient’s estate and it is in effect a 

This receipt should be signed by the payee, trust account. On the death of the patient, the receiver’s 
but a ‘per pro.’ discharge will be accepted if guaran- powers cease and the deceased’s assets are administered 
teed by the payee’s bankers. In the case of a corporate by his personal representatives. In such a case a 
body, the receipt must be signed on their behalf by an receiver would be entitled to complete any transactions 

authorised officer whose position must be stated.” entered into before the patient’s decease. 

A receipt on a cheque, whether upon the face or upon Application for the appointment of a receiver where 

the back, requires a twopenny stamp, if the amount is the estate is small can be made to the Personal Applica- 
£2 or over, unless the signer of the receipt is exempted tion Branch of the Management and Administration 
by law, and the signature should not be written wholly Department, Royal Courts of Justice, W.C.2. The 
on the stamp. By the Finance Act, 1924, receipts for procedure is neither expensive nor lengthy. (See 
wages, salaries, and similar payments (see under Mental Incapacity.) 

Receipt) are exempted from duty, and a cheque bearing A receiver can be appointed on other grounds than 
a form of receipt should, when coming under that insanity, e.g. senility or complete physical infirmity, or 
exemption, be marked by the drawer that the receipt is to preserve assets involved in litigation, as, for example, 
exempt from stamp duty or that the payment is for when there is a dispute regarding a partnership, 
salaryorwages, the instructions being confirmed by the RECEIVER FOR DEBENTURE HOLDERS. A 
drawer’s signature. In the absence of such information debenture holder or other creditor of a company who 
the banker is justified in refusing payment of the cheque considers that the assets of the company are in jeo- 
unless the receipt is stamped. A banker is not under a pardy may apply to the Court for the appointment of a 
legal obligation to see that a receipt on a cheque is receiver. By Section 368 of the Companies Act, 1948, 
stamped, but by consenting to pay cheques bearing a the OflBicial Receiver may be so appointed. A receiver 
printed receipt it becomes a duty to his customer to see appointed by the Court will, on the application of the 
that the receipt is duly stamped. liquidator of a company, have his remuneration fixed by 

A receipt executed abroad on a cheque drawn on a the Court. (Section 371.) 
bank in the United Kingdom is liable to British stamp The appointment of a receiver for debenture holders 
duty if the cheque was in payment of a transaction usually arises, however, where, consequent upon default 
arising out of a contract execute in this country. When in principal or interest payment or on the happening of 
a cheque of this kind is to be sent abroad the receipt other event mentioned in the debenture or trust deed, 
should be stamped before dispatch, as the necessaiy the stipulated number of debenture holders execute a 
British stamp would not be obtainable in the foreign document under hand appointing a nominee as receiver. 
coTWitry. The appointment of a receiver must be notified by the 

If, however, the cheque was, for example, drawn in person making the application to the Court, or by the 
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person appointing the receiver under the powers 
Untamed in the debenture, to the Registrar of Com- 
panies within seven days imder a penalty of £5 for 
^ch day of default. (Section 102.) 

A receiver must lodge six-monthly statements of 
accounts with the Registrar of Companies. (Section 
374 (1).) 

Where a receiver is appointed in respect of a deben- 
ture containing a floating charge, he must be supplied 
within fourteen days with a statement of the company’s 
affairs in prescribed form. Within two months of 
the receipt of such statement, the receiver must send to 
the Registrar of Companies and to the bank a copy 
of such statement with his comments thereon. Any 
trustees for the debenture holders must be supplied 
with a summary of the statement. 

Thereafter the receiver must supply the Registrar of 
Companies, and any trustees for the debenture holders, 
with a summary of receipts and payments for each 
twelve months within two months of the expiration of 
such period. (Section 372 (2).) 

The appointment of a receiver puts into his hands all 
the assets which were the subject of a fixed charge in the 
debenture, and also “crystallises” any floating charge, 
so that he is also entitled to any assets that were covered 
by such floating charge. 

A banker should require evidence of appointment in 
the shape of the Court Order or the document of 
appointment by the debenture holders. In the latter 
case he should see a copy of the debenture to confirm 
that the receiver has been duly appointed and also to 
ascertain if the debenture gives a floating charge on the 
company’s assets. For the receiver wUl ask for any 
credit balance to be paid over to him and this should 
only be done where there is such a floating charge (which 
will have become “fixed” by the receiver’s appoint- 
ment), A debenture usually contains a provision that 
any receiver appointed shall be deemed to be the agent 
of the company in order that the company shall be 
liable for his remuneration, default, etc. The appoint- 
ment is usually phrased “to act as Receiver and Man- 
ager” so as to enable the receiver to run the business if so 
desired. On notice that a receiver has been appointed 
the account(s) of the company should be stopped and 
any cheques thereafter presented returned marked 
“Receiver appointed,” or “Refer to Drawer.” 

A credit balance cannot be retained against a receiver 
in respect of unmatured discounted bills, but it can be 
retained in respects of discounted bills overdue and 
unpaid, and in respect of a loan. In the latter case this 
is so even if no demand for repayment has been made, 
for a loan payable on demand (as all bank advances are) 
is presently payable although no demand has been made. 

(Re J. Browres Estate, [1893] 2 Ch. 300.) 

Where a receiver appointed by the Court wishes to 
borrow, an Order of the Court authorising the borrow- ^ 
mg and the ^™g of security over the company’s assets 
must be exhibited. In the absence of a personal cove- 
nant for repayment by the receiver or the giving of 
priority by the Court to the bank advances over the 
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receiver’s right to be indemnified out of the assets of 
the estate in respect of his costs and charges, etc., the 
receiver will have first claim against the security in 
respect of his expenses, etc. 

In the case of a receiver appointed out of Court, he 
has power to borrow if the debenture conferred a 
power to carry on the business of the company, but if 
practicable the debenture holders should postpone their 
claims on the company’s assets in favour of the bank. 

By Section 369 (2) of the Companies Act, 1948, a 
receiver appointed out of Court is personally liable for 
any contract he enters into (e.g. for any borrowing of 
money). Previously he was only personally liable if 
he had in some explicit way admitted liability. He is, 
of course, entitled to be indemnified from the assets. 

A receiver appointed out of Court can now apply to 
the Court for directions as in the case of a receiver 
appointed by the Court. (Section 369 (1).) 

Where a receiver is acting and the company is in 
liquidation, the Inland Revenue are prepared to extend 
the provisions of Section 339 (1) of the Companies Act, 
1948, regarding the exemption from stamp duty of 
liquidator’s cheques (save in a member’s voluntary 
winding up) to cheques drawn by the receiver. 

(See Companies, Mortgage, Official Receiver, 
Winding Up.) 

RECEIVER FOR PARTNERSHIP. Where the 
members of a firm are in disagreement, application 
is sometimes made to the Court for dissolution of the 
firm. The Court will appoint a receiver for the purpose 
of winding up the business of the firm. His function is 
to complete existing contracts, to get in the debts 
owing to the firm, to realise the partnership assets, 
discharge the firm’s debts, and distribute any surplus to 
the partners in accordance with the articles of partner- 
ship, if any. On the appointment of a receiver, the 
partners’ powers to bind the firm cease, and a credit 
balance on the firm’s account can safely be paid over 
to the receiver after exhibition of his appointment and 
identification. 

In some cases, a receiver and manager is appointed 
by the Court, who will have power not only to fulfil 
existing contracts, but to enter into such new contracts 
as are necessary for the ordinary conduct of the business. 

A receiver or receiver and manager cannot validly 
charge any of the firm’s assets as security for an advance 
without the Court’s leave. Failing a Court Order, the 
receiver should assume personal liability for any 
borrowing. 

RECEIVER OF RENTS. When a mortgagee by 
deed, through default of the mortgagor, is in a position 
to exercise his power of sale, he may, if he choose, 
appoint a receiver to collect the rents and manage 
the estate or business. By so doing, the mortgagee 
avoids the risks to which he would be liable if he 
entered into possession himself, as a receiver is deemed 
to be the agent of the mortgagor. 

The Law of Property Act, 1925, defibties the appoint- 
ment, powers, remuneration and duties of a receiver as 
follows. 
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‘Section 109. (1) A mortgagee entitled to appoint a 
receiver under the power in that behalf 
conferred by this Act shall not appoint a 
receiver until he has become entitled to 
exercise the power of sale conferred by this 
Act, but may then, by writing under his hand, 
appoint such person as he thinks fit to be 
receiver. 

‘(2) The receiver shall be deemed to be the agent of 
the mortgagor; and the mortgagor shall be 
solely responsible for the receiver’s acts or 
defaults, unless the mortgage deed otherwise 
provides. 

‘(3) The receiver shall have power to demand and 
recover all the income of the property of 
which he is appointed receiver, by action, dis- 
tress, or otherwise, in the name either of the 
mor^agor or of the mortgagee, to the full 
extent of the estate or interest which the mort- 
gagor could dispose of, and to give effectual 
receipts, accordingly, for the same. 

‘(4) A person paying money to the receiver shall not 
be concerned to inquire whether any case has 
happened to authorise the receiver to act. 

‘(5) The receiver may be removed, and a new receiver 
may be appointed, from time to time by the 
mortgagee by writing under his hand. 

‘(6) The receiver shall be entitled to retain out of any 
money received by him, for his remimeration, 
and in satisfaction of all costs, charges, and 
expenses incurred by him as receiver, a 
commission at such rate, not exceeding five 
per centum on the gross amount of all 
money received, as is specified in his appoint- 
ment, and if no rate is so specified, then at the 
rate of five per centum on that gross amount, 
or at such higher rate as the Court thinks fit to 
allow, on application made by him for that 
purpose. 

‘(7) The receiver shall, if so directed in writing by the 
mortgagee, insure and keep insured against 
loss or damage by fire, out of the money 
received by him, any building, effects, or 
property comprised in the mortgage, whether 
affixed to the freehold or not, being of an 
insurable nature. 

*(8) The receiver shall apply all money received by 
him as follows, namely: 

(а) In discharge of all rents, taxes, rates, 
and outgoings whatever affecting the 
mortgag^ property; and 

(б) In keeping down all annual sums or 
other payments, and the interest on all 
principal sums, having priority to the 
mortgage in right whereof he is receiver; 
and 

(c) In payment of his commission, and of 
the premiums on fire, life, or other 
insurances, if any, properly payable 
under the mortgage deed or under this 
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Act, and the cost of executing necessary 
or proper repairs directed in writing by 
the mortgagee; and 

(d) In payment of the interest accruing due 
in respect of any principal money due 
under the mortgage: and 

(e) In or towards discharge of the principal 
money if so directed in writing by the 
mortgagee; 

and shall pay the residue of the money 
received by him to the person who, but for 
the possession of the receiver, would have been 
entitled to receive the income of the mortgaged 
property, or who is otherwise entitled to that 
property,” 

Any order appointing a receiver or sequestrator of 
land may be registered under the Land Charges Act, 
1925. (See Land Charges.) 

Where the power of a mortgagee either to sell or 
appoint a receiver is made exercisable by reason of the 
mortgagor committing an act of bankruptcy or being 
adjudged a bankrupt, such power shall not be exercised 
only on account of the act of bankruptcy or adjudica- 
tion, without the leave of the Court. This applies only 
to a mortgage executed after 1925. (Section 110.) 

If a receiver of rents is appointed in respect of land 
charged by a limited company, notice of the appoint- 
ment must be lodged with the Registrar of Companies, 
otherwise a fine of £5 for each day of default will be 
incurred. (Companies Act, 1948, lotion 102 (1).) 

A receiver of rents is appointed by a bank where its 
power of sale has arisen over property held as security, 
and the property has been leased by the borrower and a 
sale is not immediately practicable. 

RECEIVER UNDER AGRICULTURAL CHARGE. 
In the case of a short term credit xmder the Agricultural 
Credits Act, 1928, secured by a fixed and/or a floating 
charge on the farmer’s assets, provision is made for the 
conversion of any floating charge into a fixed one on the 
happening of specified events such as the death or bank- 
ruptcy of the farmer or default in principal or interest 
payments. Thereupon the proprietor of die charge can 
appoint a receiver to take possession of the assets 
covered by such charge, whether fixed or floating or 
both. 

RECEIVER’S NOTES. When the affairs of an 
American railroad have passed into the hands of a 
receiver, he sometimes raises further capital by the issue 
of what are called “Receiver’s Notes.” 

RECEIVING ORDER. Where a debtor has com- 
mitted an “act of bankruptcy” (see Act of Bankrupt- 
cy), a creditor, wishing to have the estate realised under 
the bankruptcy law for the benefit of the creditors, 
may petition the Court to make a receiving order. The 
petition may be presented either by a creditor or by the 
debtor himself* When a receiving order is made, it 
means that the Court appoints the official receiver to 
take charge of the debtor’s estate as interim trustee. 
The debtor is not immediately adjudged a bankrupt, but 
as soon as may be after making a receiving order, a 
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meeting of creditors is held to consider whether a 
proposal for a composition or scheme of arrangement 
sbsLU be entertained, or whether he shall be adjudged 
bankrupt. (See Meeting of CreditorsO After a 
receiving order has been made, a creditor cannot 
bring any action against the debtor unless under 
sanction of the Court, but a creditor’s power to deal 
with any securities he may have is not alSected by the 
receiving order. A receiving order may be made even 
if there is only one creditor. As soon as convenient 
after the expiration of the time for the submission of a 
debtor’s statement of affairs (see Section 14 below), 
the Court shall hold a public sitting for the examination 
of the debtor. (See Public Examination of Debtor.) 
As to the validity of certain payments made before a 
receiving order is made or notice of the presentation 
of a bankruptcy petition is received, see under Act of 
Bankruptcy. 

A receiving order is operative as from the beginning 
of the day on which it is made. The making of the 
order, and not notice thereof, is the determinant factor 
in affecting the validity of transactions with the debtor 
concerned. To avoid the hardships that would arise 
where the gazetting of a receiving order is postponed, 
and a banker in ignorance thereof pays the debtor’s 
cheques, the Bankruptcy (Amendment) Act, 1926, 
provides that where any money or property of a 
bankrupt has, on or after the date of the receiving order, 
but before notice thereof has been gazetted in the 
prescribed manner, been paid or transferred by a 
person having possession of it to some other person, and 
the payment or the transfer is, under the provisions 
of the Bankruptcy Act, 1914, void as against the trustee 
in bankruptcy, then, if the person by whom the payment 
or transfer was made proves that when it was made he 
had not had notice of the receiving order, any right of 
recovery which the trustee may have against him in 
respect of the money or property shall not be enforced 
by any legal proceedings except where the Court is 
satisfied that it is not reasonably practicable for the 
trustee to recover from the person to whom it was 
paid or transferred. (Section 4.) This section, however, 
does not give any protection against payments to the 
debtor personally in such circumstances. 

The following Sections of the Bankruptcy Act, 1914, 
deal with a bankruptcy petition and the making of a 
receiving order— 

Jurisdiction to moke Receiving Order 
*‘3. Subject to the provisions hereinafter specified, 
if a debtor commits an act of bankruptcy the Court may, 
on a bankruptcy petition being presented either by a 
creditor or by the debtor, make an order, in this Act 
called a receiving order, for the protection of the estate. 

Conditions on which Creditor may Petition 
*‘4. (1) A creditor shall not be entitled to present a 

bankruptcy petition against a debtor unless — 
“(«) The debt owing by the debtor to the 
petitioning creditor, or, if two or more 
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creditors join in the petition, the 
aggregate amount of debts owing to the 
several petitioning creditors amounts to 
fifty pounds, and 

“(^) The debt is a liquidated sum payable 
either immediately or at some certain 
future time, and 

“(c) The act of bankruptcy on which the 
petition is grounded has occurred within 
three months before the presentation of 
the petition, and 

“(d) The debtor is domiciled in England, 
or, within a year before the date of the 
presentation of the petition has ordin- 
arily resided, or had a dwelling-house or 
place of business in England, or (except 
in the case of a person domiciled in 
Scotland or Ireland or a firm or partner- 
ship having its principal place of 
business in Scotland or Ireland) has 
carried on business in England, per- 
sonally or by means of an agent or 
manager or (except as aforesaid) is or 
within the said period has been a member 
of a firm or partnership of persons which 
has carried on business in England by 
means of a partner or partners, or an 
agent or manager, 

nor, where a deed of arrangement has been executed, 
shall a creditor be entitled to present a bankruptcy 
petition founded on the execution of the deed, or on any 
other act committed by the debtor in the course or for 
the purpose of the proceedings preliminary to the 
execution of the deed, in cases where he is prohibited 
from so doing by the law for the time being in force 
relating to deeds of arrangement. 

“(2) If the petitioning creditor is a secured creditor, 
he must in his petition either state that he is 
willing to give up his security for the benefit 
of the creditors in the event of the debtor 
being adjudged bankrupt, or give an estimate 
of the value of his security. In the latter case, 
he may be admitted as a petitioning creditor 
to the extent of the balance of the debt due to 
him, after deducting the value so estimated in 
the same manner as if he were an unsecured 
creditor. 


Proceedings and Order on Creditors'" Petition 
“5. (1) A creditor’s petition shall be verified by 
affidavit of the creditor, or of some person on 
his behalf having knowledge of the facts, and 
served in the prescribed manner. 

“(2) At the hearing the Court shall require proof of 
the debt of the petitioning creditor, of the 
service of the petition, and of the act of 
bankruptcy, or, if more than one act of bank- 
ruptcy is alleged in the petition, of some one of 
the alleged acts of bankruptcy, and, if satisfied 
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with the proof, may make a receiving order 
in pursuance of the petition. 

“(3) If the Court is not satisfied with the proof of 
the petitioning creditor’s debt, or of the act of 
bankruptcy, or of the service of the petition, or 
is satisfied by the debtor that he is able to pay 
his debts, or that for other sufficient cause 
no order ought to be made, the Court may 
dismiss the petition. 

Debtor* s Petition and Order Thereon 

“(6) (1) A debtor’s petition shall allege that the 
debtor is unable to pay his debts, and the 
presentation thereof shaU be deemed an act of 
bankruptcy without the previous filing by the 
debtor of any declaration of inability to pay 
his debts, and the Court shall thereupon make 
a receiving order. 

“(2) A debtor’s petition shall not, after presentment, 
be withdrawn without the leave of the Court. 

Effect of Receiving Order 

“7. (1) On the making of a receiving order an official 
receiver shall be thereby constituted receiver 
of the property of the debtor, and thereafter, 
except as directed by this Act, no creditor 
to whom the debtor is indebted in respect of 
any debt provable in bankruptcy shall have 
any remedy against the property or person of 
the debtor in respect of the debt, or shall 
commence any action or other legal proceed- 
ings, unless with the leave of the Court and on 
such terms as the Court may impose. 

“(2) But this Section shall not affect the power of any 
secured creditor to realise or otherwise deal 
with his security in the same manner as he 
would have been entitled to realise or deal 
with it if this Section had not been passed. 

Power to Appoint Interim Receiver 

“8. The Court may, if it is shown to be necessary 
for the protection of the estate, at any time 
after the presentation of a bankruptcy peti- 
tion, and before a receiving order is made, 
appoint the official receiver to be interim 
receiver of the property of the debtor, or of 
any part thereof, and direct him to take 
immediate possession thereof or of any part 
thereof.” 

The official receiver may, if necessary, appoint a 
special manager of a debtor’s estate to act until a 
trustee is appointed. (Section 10.) Every receiving 
order must be ga 2 ©tted, and advertis^ in a local paper. 
(Section 11.) 

Debtor*s Statement of Affairs 

“14 (1) Where a receiving order is made against a 
debtor, he shall make out and submit to the 
official receiver a statement of and in relation 
to his afhirs in the prescribed form, verified 


by affidavit, and showing the particulars of 
the debtor’s assets, debts, and liabilities, the 
names, residences and occupations of his 
creditors, the securities held by them respec- 
tively, the dates when the securities were 
respectively given, and such further or other 
information as may be prescribed or as the 
official receiver may require. 

“(2) The statement shall be so submitted within the 
following times, namely: 

“(i) If the order is made on the petition of 
the debtor, within three days from the 
date of the order: 

“(ii) If the order is made on the petition of 
a creditor, within seven days from the 
date of the order: 

but the Court may, in either case for special 
reasons, extend the time. 

“(3) If the debtor fails without reasonable excuse 
to comply with the requirements of this Sec- 
tion, the Court may, on the application of the 
official receiver, or of any creditor, adjudge 
him bankrupt. 

“(4) Any person stating himself in writing to be a 
creditor of the bankrupt may, personally or 
by agent, inspect the statement at all reason- 
able times, and take any copy thereof or 
extract therefrom, but any person untruthfully 
so stating himself to be a creditor shall be 
guilty of a contempt of Court, and shall be 
punishable accordingly on the application of 
the trustee or official receiver.” (See Bajsk- 

RUPTCY.) 

A petition in bankruptcy and any receiving order in 
bankruptcy made after 1925, whether or not it is known 
to affect land, may be registered under the Land Charges 
Act, 1925. (See Land Cjeiarges.) 

RECONSTRUCTION. There are various reasons 
which necessitate the reconstruction of a company, 
but the commonest is the necessity to raise fresh capital. 
In the case of a company where the capital is aU paid 
up and further capital is required, the object is frequent- 
ly attained by the undertaking being purchased by a 
new company. The shares in the new company, which 
are given in exchange for the fully-paid shares in the old 
company, are partly paid-up shares, and it is from the 
uncalled capital in the new company that the necessary 
funds are obtained to continue the business of the 
undertaking. 

The interests of a minority who may not wish to hold 
shares in the new company are safeguarded by Section 
287 of the Companies Act, 1948, which imposes certain 
conditions before a reconstruction can take place. A 
notice of dissent may be served on the company within 
seven days of the date of the special resolution author- 
ising the reconstruction, by any member or members 
of the old comijany who do not agree. The liquidator 
must then abstain from carrying out the reconstruction 
or else purchase the shares of the dissentient member 
or members. 
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A reconstruction may take place consequent upon 
an arrangement with the creditors of the company 
whereby they may receive in lieu of their claims de- 
bentures in the company payable at different dates. 

Sections 206 to 209 of the Companies Act, 1948, 
provide for the reconstruction and amalgamation of 
^mpanies without the entailment of winding up. 

RECONVEYANCE. Before 1926, a legal mortgage 
took the form of a conveyance of the property to the 
mortgagee with an equity of redemption. Accordingly, 
when a mortgage was redeemed it was necessary for the 
mortgagee to execute a reconveyance of the property 
to the mortgagor. 

Under the Law of Property Act, 1925, the legal estate 
now remains in the mortgagor and hence a reconvey- 
ance, on discharge of the mortgage, has given place to a 
statutory receipt {q.v,). But a mortgagor is entitled to 
have a reassignment, surrender, release, or transfer 
executed in his favour in place of a receipt. (Section 
115(4).) 

Where a release of mortgaged deeds is being made in 
consideration of payment of part only of a debt, a 
statutory receipt is inapplicable, for it is the receipt for 
aU money secured by the mortgage deed or for the 
balance remaining owing. 

A reconveyance in the following form may be used 
in such a case — 

This Surrender and Release made the 
day of 19 Between 

(hereinafter called “the said Bank”) of the one 
part and the within named of the other 

part WriNESSETH that the said Bank in consideration 
of the sum of £ paid to them by the said 

in reduction of the moneys owing 
on the security of the within written Deed (the receipt 
of which sum of £ the Bank hereby 

acknowledge) as Mortgagees and according to their 
interest hereby surrender and release unto the said 
all and singular the property charged by the 
within written Deed, to the intent that the said 
property may be discharged from all claims under the 
within written Deed. 

If leasehold property is concerned, appropriate 
alterations will be made. 

The stamp duty on a reconveyance is sixpence per cent 
on the total sum at any time secured by the mortgage. 

(See Statutory Receipt.) 

RECORDED DELIVERY. A service introduced by 
the Post Office in 1961, which is designed for a person 
who wishes to be able to prove, if necessary, that a 
letter or packet has been delivered. It is, therefore, of 
particular value to a banker who may wish to be able 
to show that a customer was advised of a certain fact. 
Recorded Delivery gives proof of delivery at a much 
lower cost than registration, which was formerly the 
only system open to a banker in such a case. Every 
letter or packet sent by Recorded Delivery must be 
handed in at a post office and not posted in a posting 
box. The sender obtains a Recorded Delivery form 
at a Post Office, fills in the name and address from the 
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packet, detaches the numbered gummed label, and 
sticks it on the packet above and to the left of the 
address. He stamps the packet for the normal postage, 
plus 6d. for Recorded Delivery. 

The sender hands the packet and the certificate to the 
Post Office counter clerk, who initials and date-stamps 
the certificate and returns it to the sender. 

Recorded Delivery letters and packets are carried in 
the ordinary unregistered mail. The delivery postman 
enters the serial number of the label on the letter or 
packet in a special book. On delivery he gets the reci- 
pient to sign against the number in the book. 

The delivery post office keeps the receipt book. The 
sender can obtain a certificate of delivery for an addi- 
tional fee of 6d. He fills in an Advice of Delivery form 
(obtainable at any post office), attaches a 6d. stamp 
and hands it in either at the time of posting or up to a 
year later. 

Recorded Delivery can be used for aU kinds of inland 
postal packets, except parcels, airway letters, and rail- 
way letters. 

Recorded Delivery is not suitable for articles that are 
valuable in themselves. 

Since 3rd July, 1962, when the Recorded Delivery 
Service Act, 1962, was passed, enactments requiring 
or authorising documents to be sent by registered post 
have effect as requiring or authorising them to be sent 
by registered post or recorded delivery service. The 
Act extends to Scotland and Northern Ireland. 

RECOURSE. Literally, a running back. In the 
event of a bill of exchange being dishonoured at 
maturity, the holder has a right of recourse against, 
that is a right to fall back upon, the other parties to the 
bill. A holder, however, has no recourse against a 
drawer or an indorser who qualifies his signature with 
the words “without recourse,” or the French equivalent 
scats recours. (See Without Recourse.) 

REDDENDUM. The clause in a lease which specifies 
the rent to be reserved to the lessor. Reddendum was 
the first word of the clause in the Latin form of the deed. 

REDEEMABLE. When this word is used its precise 
meaning should be ascertained, as a redeemable stock 
may mean either a stock which may be redeemed at the 
option of the borrower (that is, without any obligation 
to redeem), or it may mean a stock which must be 
redeemed at a certain date. 

REDEEMABLE DEBENTURE. (See Debenture.) 

REDEEMABLE PREFERENCE SHARES. By 
Section 58 of the Companies Act, 1948, a company 
limited by shares may, if so authorised by its Articles, 
issue preference shares which are, or at the option of the 
company are to be liable, to be redeemed: 

“Provided that — 

“(a) no such shares shall be redeemed except out of 
profits of the company which would otherwise 
be available for dividend or out of the proceeds 
of a fresh issue of shares made for the purposes 
of the redemption; 

“(£>) no such shares shall be redeemed unless they are 
fully paid; 
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*'(c) the premium, if any, payable on redemption, 
must have been provided for out of the profits 
of the company or out of the company’s 
share premium account before the shares are 
redeemed; 

“(^) where any such shares are redeemed otherwise 
than out of the proceeds of a fresh issue, there 
shall out of profits which would otherwise have 
been available for dividend be transferred to a 
reserve fund, to be called ‘the capital redemp- 
tion reserve fund,’ a sum equal to the nominal 
amount of the shares redeemed, and the pro- 
visions of this Act relating to the reduction of 
the share capital of a company shall, except as 
provided in this section, apply as if the capital 
redemption reserve fund were paid-up share 
capital of the company.” 

REDEMPTION YIELD. An investor who buys a 
dated stock some years before it is due to be repaid may 
expect the value to increase year by year until redemp- 
tion. Thus, a stock dated 1986 will, if bought in 1961 
at 90, have twenty-five years to run; and if redeemable 
at par will show a profit of £10 per £100 stock over 25 
years, an average of 04 per cent per annum. This 
redemption yield is in addition to the normal income 
yield of the stock. 

RE-DISCOUNT. A person who has discounted a 
bill may, if he wish, discount it afresh with another 
person. (See Discounting a Bill.) 

In some countries it is usual for commercial banks 
to re-discount bills with the Central Bank, a turn being 
obtained in the difference between the fine rate charged 
by the Central Bank and the rate appUed in the fct 
instance. 

RE-DRAFT. Where a foreign bill is dishonoured and 
protested, a re-draft is a fresh bill drawn by the holder 
upon the drawer or indorser for the amount of the bill 
plus expenses of protest, stamp, etc. (See Re-ex- 
change.) 

REDUCTION OF SHARE CAPITAL. The prin- 
cipal provisions regarding a reduction of share capital 
in a company limited by shares are contained in the 
following Sections of the Companies Act, 1948— 

Special Resolution for Reduction of Share Capital 

66. (1) Subject to confirmation by the Court, a 
company limited by shares or a company 
limited by guarantee and having a share 
capital, may, if so authorised by its article, by 
special resolution reduce its share capital in 
any way, and in particular (without prejudice 
to the generality of the foregoing power) 
may— 

“(a) Extinguish or reduce the liability on 
any of its shares in respect of share 
capital not paid up: or 
“(^) fether with or without extinguishing or 
reducing liability on any of its shares, 
cancel any paid-up share capital which 
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is lost or unrepresented by available 
assets; or 

“(c) Either with or without extinguishing 
or reducing liability on any of its 
shares, pay off any paid-up share capital 
which is m excess of the wants of the 
company, 

and may, if and so far as is necessary, alter 
its memorandum by reducing the amount of 
its share capital and of its shares accordingly. 

“(2) A special resolution under this Section is in this 
Act referred to as a resolution for reducing 
share capital. 

Application to Court for Confirming Order 

“67. (1) Where a company has passed a resolution 
for reducing share capital, it may apply by 
petition to the Court for an order confirming 
the reduction.” 

Save in special circumstances, where the proposed 
reduction of share capital involves either diminution 
of liability in respect of unpaid share capital or the 
payment to any shareholder of any paid-up share 
capital, any creditor of the company who in the case 
of winding up would have a right of proof shall be 
entitled to object to the reduction. Such creditors 
can get payment in full or in part at the direction of the 
Court. (Section 67 (2).) 

Order Confirming Reduction 

The Court, if satisfied, with respect to every creditor 
of the company who is entitled to object to the reduc- 
tion, that either his consent to the reduction has been 
obtained or his debt or claim has been discharged or 
has determined, or has been secured, may make an 
order confirming the reduction on such terms and 
conditions as it thinks fit. (Section 68 (1).) 

Where the Court makes an order confirming a 
reduction of the share capital of a company, it may, if 
for any special reason it thinks proper so to do, direct 
that the company shall, during such period (commencing 
on or at any time after the date of the order) as is speci- 
fied in the order, add to its name as the last words 
thereof the words “and reduced,” and those words 
shall, until the expiration of the period specified, be 
deemed to be part of the name of the company. (Sec- 
tion 68 (2).) 

The resolution for reduction and the order must be 
registered, and the resolution takes effect from the date 
of the registration. (Section 69.) 

The resolution for reduction, when registered, must 
be embodied in every copy of the memorandum issued 
after its registration. (Section 69.) 

The Court may require the company to publish the 
reasons for reduction with a view to giving proper 
information to the public. (Section 68.) 

The reason for such a reduction would usually be that 
through bad management, adverse trading conditions 
or misfortune the shares of the company have fallen so 
far below their nominal figure that the company decides 
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that the capital has been irretrievably lost and should be 
written off the profit and loss account by reducing the 
nominal value of the issued share capital. After such 
reduction the reduced shares may then be consolidated 
into shares of larger amounts. For example, an issue 
of 100,000 5s. shares may be reduced in value to Is. per 
share, every twenty shares then being consolidated into 
one £1 share. 

Alternatively, the reduction may be a consequence of 
a period of exceptional prosperity for the company, as 
a result of which the shares of the company have risen 
far beyond their nominal value, and it is thought 
desirable to pay out a proportion of the reserves to the 
shareholders. In the latter case the Court will stipulate 
for a bond for the purpose of securing the rights of 
the creditors of the company, and it is a recognised 
function of bankers to give such a bond in approved 
cases. 

(See Companies, Share Capital.) 

RE-ENTRY. In leasehold property, if the lessee fail 
to fulfil the covenants contained in the lease, it may 
result in the forfeiture of the lease and the re-entiy of 
the lessor into possession of the land. (See Leasehold.) 

RE-EXCHANGE. In the case of a bill which has 
been dishonoured abroad, the Bills of Exchange Act, 
1882, Section 57(2), provides that the holder may 
recover from the drawer or an indorser, and the drawer 
or an indorser who has been compelled to pay the bill 
may recover from any party liable to him the amount 
of the re-exchange with interest thereon until the time 
of payment. Where a bill drawn or indorsed in one 
country is dishonoured in another, the re-exchange is 
calculated by ascertaining the sum for which a bill at 
sight, at the existing rate of exchange, drawn at the time 
and place of dishonour on the place where the drawer 
or indorser resides, can be obtained, so as to produce 
at the place of dishonour the amount of the dishonoured 
bill plus cost of protest, commission, postage and other 
expenses in connection with the dishonour. 

REFER TO DRAWER. The answer put upon a 
cheque by the drawee banker when dishonouring a 
cheque in certain circumstances. The most usual 
circumstance is where the drawer has no available funds 
for payment or has exceeded any arrangement for 
accommodation. The use of the phrase is not confined 
to this case, however; it is the proper answer to put on 
a cheque which is being returned on account of the 
service of a garnishee order; it is likewise properly used 
where a cheque is returned on accoimt of the drawer 
being involved in bankruptcy proceedings. 

Although in London Joint Stock Bank v. Macmillan <S: 
Arthur^ [1918] A.C. 777, it was suggested by Lord Shaw 
that ‘‘Refer to Drawer” could be used in cases where 
there were any reasonable grounds for suspecting that 
the cheque had been tampered with, such an answer 
would rarely be given in practice for any reasons other 
than those given above. 

In Flach v. London & South Western Bank Ltd, (1915), 
31 T.L.R, S34, Mr. Justice Scrutton said that the words 
“Refer to Drawer” in their ordinary meaning amounted 


to a statement by the bank: “We are not paying; go 
back to the drawer and ask why” or else “go back to 
the drawer and ask him to pay.” 

It is doubtful whether the unjustified use of the 
phrase, however, will involve a banker in an action for 
libel, in addition to that for breach of contract. Where 
a non-trading customer is concerned he has to prove 
loss to get more than nominal damages for breach of 
contract, but not for Ubel. A trading customer can 
obtain substantial damages without proving specific 
damages, although by doing so he can increase the 
amount awarded. 

In Frost v. London Joint Stock Bank (1906), 22 T.L.R. 
760, the general rule was laid down that where words 
are not obviously defamatory, it is not what they might 
convey to a particular class of persons that is the test, 
but what they would naturally suggest to a person of 
average intelligence. The better view is that the words 
“Refer to Drawer” are not libellous. (See Paget, Law 
of Bankings 6th edn., p. 256.) 

The abbreviation “R/D” is not permitted on cheques 
presented through the Clearing House; the words 
must be written in full. (See Answers.) 

REFEREE IN CASE OF NEED. The person to 
whom a holder of a bill of exchange may apply, in case 
of the bill being dishonoured by non-acceptance or 
non-payment. The name of a referee may be inserted 
in a biU by the drawer or any indorser, and is usually 
put in the left-hand bottom comer of the bill, as “In 
case of need apply to A & B Bank, London,” or “In 
case of need with the English Bank Ltd., London,” or 
“In need with X & Y Bank.” 

By Section 15 of the Bills of Exchange Act, 1882: 
“The drawer of a bill and any indorser may insert 
therein the name of a person to whom the holder may 
resort in case of need, that is to say, in case the bill is 
dishonoured by non-acceptance or non-payment. Such 
person is called the referee in case of need. It is in the 
option of the holder to resort to the referee in case of 
need or not as he may think fit.” 

No liability attaches to the referee in case of need 
until he has accepted for honour. (See Acceptance 
FOR Honour, Bill of Exchange.) 

REFERENCE. In the absence of an introduction 
when opening an account, a reference should be 
required. If the referee is not known to the bank, steps 
should be taken to follow up his reliability and trust- 
worthiness (by banker’s inquiry, for example). Apart 
from the desirability of confirming that the new cus- 
tomer is reputable, the banker will get no protection 
from liability for conversion in respect of any stolen 
cheques paid in by the new customer, on the grounds of 
negligence. (See Banker’s Opinions, Negogence.) 

REGISTER OF CHARGES. The Registrar of 
Companies keeps with respect to each company a 
register of all charges requiring registration under 
Section 95 of the Companies Act, 1948. The register 
is kept at Companies House, 55-71 City Road, London, 
E.C.1, and may be inspected by any person on payment 
of the prescribed fee, not exceeding one shilling for each 
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inspection. (See Registration of Charges for charges 
and mortgages requiring registration.) 

In addition to the register at Companies House, xmder 
Section 104 every limited company must keep at its 
registered office a register of charges and enter therein 
all charges specifically affecting property of the com- 
pany and all floating charges on the undertaking or any 
property of the company. There is a penalty not ex- 
ceeding £50 for any wilful omission to register. 

The register is open to inspection by any creditor or 
member of the company without fee and to any other 
person on payment of a fee not exceeding one shilling. 

It will be noted that the register kept at the com- 
pany’s own office contains all charges given by the com- 
pany, whereas the register kept at Companies House 
is reserved for the nine specified types of charge men- 
tioned in Section 95. (See Registration of Charges.) 

REGISTER OF COMPANIES. (See Registrar of 
Companies.) 

REGISTER OF DEBENTURE HOLDERS. Every 
register of holders of debentures of a company is to be 
open to the inspection of the registered holder of any 
such debentures and of any holder of shares in the 
company. (Section 87 of the Companies Act, 1948.) 
(See Debenture.) 

REGISTER OF DIRECTORS. The Companies 
Act, 1948 (Section 200), requires that every company 
shall keep a register containing the names, any former 
Christian name or surname, the nationality, addresses 
and occupations of its directors or managers, particulars 
of any other directorships held and dates of birth 
(where the age limit of 70 applies). A copy thereof 
must be sent to the Registrar of Companies, and from 
time to time he must be notified of any change therein. 
If this Section is not complied with, the company shall 
be liable to a fine. (See Directors.) 

REGISTER OF MEMBERS OF COMPANY. 
Section 110 of the Companies Act, 1948, provides — 

“(1) Every company shall keep a register of its mem- 
bers and enter therein the following par- 
ticulars — 

**(«) the names and addresses of the mem- 
bers, and in the case of a company 
having a share capital a statement of the 
shares held by each member, distin- 
guishing each share by its number so 
long as the share has a number, and of 
the amount paid or agreed to be con- 
sidered as paid on the shares of each 
member; 

“(6) the date at which each person was 
entered in the register as a member; 

“(c) the date at which any person ceased to 
be a member: 

“Provided that, where the company has converted 
any of its shares into stock and given notice of the 
conversion to the Registrar of Companies, the register 
shall show the amount of stock held by each member 
instead of the amount of shares and the particulars 


relating to shares specified in paragraph (a) of this 
subsection.” 

By the Companies Act, 1948 — 

Trusts not to be Entered on Register 

“117. No notice of any trust, expressed, implied, or 
constructive, shall be entered on the register, or be 
receivable by the registrar, in the case of companies 
registered in England.” 

Registration of Transfer at Request of 
Transferor 

“77. On the application of the transferor of any 
share or interest in a company, the company shall enter 
in its register of members the name of the transferee in 
the same maimer and subject to the same conditions as 
if the application for the entry were made by the 
transferee.” 

Transfer by Personal Representative 

^^76, A transfer of the share or other interest of a 
deceased member of a company made by his personal 
representative shall, although the personal representative 
is not himself a member of the company, be as valid as 
if he had been such a member at the time of the exe- 
cution of the instrument of transfer.” 

Inspection of Register 

The register must be open, for not less than two hours 
each day, to the inspection of any member gratis, and 
of any other person on payment of one shilling. (Sec- 
tion 113 (1).) 

Any member or other person may obtain a copy of 
the register, or any part, on payment of sixpence for 
every 100 words. (Section 113 (2).) 

Power to Close Register 

“115. A company may, on giving notice by adver- 
tisement in some newspaper circulating in the district 
in which the registered office of the company is situate, 
close the register of members for any time or times not 
exceeding in the whole thirty days in each year.” 

REGISTER OF MORTGAGES. (See Register of 
Charges.) 

REGISTER OF SHIPS. (See Ship.) 

REGISTER OF TRANSFERS. (See Transfer 
Register.) 

REGISTERED BOND. A bond which is payable to 
the person named therein and whose name is registered 
in the books of the Government or company issuing it. 
It is transferable by deed. A bearer bond, on the other 
hand, is payable to the bearer thereof and passes from 
one person to another by simple delivery. A bearer 
bond is a negotiable instrument, but a registered bond 
is not. (See Registered Coupon-Bond.) 

REGISTERED CAPITAL. The capital of a com- 
pany as authorised by its Memorandum of Association. 
Called also the “nominal” and “authorised” capital. 
(See Capital,) 

REGISTERED CHARGE. A legal mortgage of 
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registered land is made by the execution of a charge by 
d^d, which is lodged at the Land Registry with a dupli- 
cate and the relative land certificate. A charge certifi- 
cate is issued, in which is stitched the original charge. 
(See “Mortgages of Registered Land” under Land 
Registration.) 

registered COUPON-BOND, The bond is 
registered in the name of the owner, and is transferable 
by deed only. The dividends are paid by means of 
coupons attached to the register certificate, and income 
tax IS deducted on payment of the coupons. (See 
Bearer Bonds, National Debt.) 

REGISTERED DEBENTURE. A debenture under- 
taJdng to pay a specified person or his assigns, as 
opposed to a debenture payable to bearer. The method 
of transfer is specified in the debenture. (See Deben- 
ture.) 

registered LAND. (See Land Registration.) 

registered office. The Companies Act, 
1948, provides— 

“Section 107. (1) A company shall, as from the day 
on which it begins to cany on business or as 
from the fourteenth day ^ter the date of its 
incorporation, whichever is the earlier, have a 
registered oflSice to which all communications 
and notices may be addressed. 

“(2) Notice of the situation of the registered oflSce, 
and of any change therein shall be given 
within fourteen days after the date of the 
incorporation of the company or of the change, 
as the case may be, to the Registrar of Com- 
panies, who shall record the same.” 

The inclusion in the annual return of a company of a 
statement as to the address of its registered ofiice shall 
not be taken to satisfy the obligation imposed by this 
subsection. 

The name of the company must be painted or 
affixed in “letters easily legible” on the outside of its 
registered office and every office or place where it carries 
on business. (See Section 108, under Name of Com- 
pany.) 

“437. A document may be served on a company by 
leaving it at or sending it by post to the registered 
office of the company.” 

REGISTERED STOCK. That is, stock which is 
registered in the owner’s name in the company’s 
register of members. It can be transferred to another 
person only upon a document of transfer being duly 
executed by the registered holder. The dividends upon 
the stock are paid by means of warrants s^t out from 
the company’s office. 

REGISTRAR, COUNTY COURT. An account 
opened in this form is a public accoimt. (See Public 
Account.) 

REGISTRAR OF COMPANIES. The Companies 
Act, 1948, enacts — 

“Section 424. (1) For the purposes of the registration 
of companies under this Act, there shall be 
offices in England and Scotland at such places 
as the Board of Trade think fit. 


“(2) The Board of Trade may appoint such registrars, 
assistant registrars, clerks, and servants as the 
Board think necessaiy for the registration of 
companies under this Act, and may make 
regulations with respect to their duties; and 
may remove any persons so appointed.” 

“426. (1) Any person may (a) inspect the documents 
kept by the Registrar of Companies on pay- 
ment of such fee as may be appointed by the 
Board of Trade, not exceeding one shilling for 
each inspection; {b) require a certificate of the 
incorporation of any company, or a copy or 
extract of any other document or any part of 
any other document, to be certified by the 
Registrar, on pa)Tnent for the certificate, 
certified copy or extract, of such fees as the 
Board of Trade may appoint, not exceeding 
five shillings for a certificate of incorporation, 
and not exceeding sixpence for each folio of a 
certified copy or extract. 

“(3) A copy of or extract from any document kept 
and registered at any of the offices for the 
registration of companies in England or Scot- 
land, certified to be a true copy under the hand 
of the Registrar (whose official position it shall 
not be necessary to prove) shall in all legal 
proceedings be admissible in evidence as of 
equal validity with the original document.” 

When a certificate of incorporation is given by the 
Registrar in respect of any association, it is conclusive 
evidence that all the requirements in respect of the 
registration of the company have been complied with. 

When a certificate of the registration of any mortgage 
or charge is given by the Registrar, it is conclusive 
evidence that all the requirements of the Companies 
Act have been complied with. 

A register of mortgages is kept by the Registrar. The 
register is open to inspection by any person on payment 
of one shilling. (See Companies, Registration of 
Charges.) 

REGISTRARS IN BANKRUPTCY. Section 102 of 
the Bankruptcy Act, 1914, provides as follows — 

“102. (1) The registrars in bankruptcy of the High 
Court, and the registrars of County Courts 
having jurisdiction in bankruptcy, shall have 
the powers and jurisdiction in this Section 
mentioned, and any order made or act done 
by such registrars in the exercise of the said 
powers and jurisdiction shall be deemed the 
order or act of the Court. 

“(2) Subject to general rules limiting the powers 
conferred by this Section, a registrar shall 
have power— 

“(< 2 ) To hear bankruptcy petitions, and to 
make receiving orders and adjudications 
thereon: 

“(^>) To hold the public examination of 
debtors: 

“(c) To grant orders of discharge where the 
application is not opposed: 
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“(^) To approve compositions or schemes of 
arrangement where they are not opposed : 

“(e) To make interim orders in any cases 
of urgency: 

“(/) To make any order or exercise any 
jurisdiction which by any rule in that 
behalf is prescribed as proper to be 
made or exercised in chambers: 

“(^) To hear and determine any unopposed 
or ex parte application: 

“(A) To summon and examine any person 
known or suspected to have in his 
possession effects of the debtor or to be 
mdebted to him, or capable of giving 
information respecting the debtor, his 
dealings or property. 

“(3) The registrars in bankruptcy of the High Coi^ 
shall also have power to grant orders of dis- 
charge and certificates of removal of dis- 
qualifications, and to approve compositions 
and schemes of arrangement. 

“(4) A registrar shall not have power to commit for 
contempt of Court. 

“(5) The Lord Chancellor may by order direct that 
any specified registrar of a County Court shall 
have and exercise all the powers of a registrar 
in bankruptcy of the High Court.” (See 
Bankruptcy.) 

REGISTRATION OF BANKS. Section 21 of the 
Bank Charter Act, 1844, provided for the registration 
at the Inland Revenue Office, Somerset House, of every 
banking firm or company in England and Wales, 
together with the deposit of a return showing the names, 
residence, and occupation of every member a,nd the 
name of every place where business was carried on. 
This registration was necessary in order to enable the 
provisions of the Bank Act, 1844, relating to note issues 
to be enforced. By the Companies Act, 1862, joint- 
stock banks were exempted from the provisions of 
Section 21 of the Act of 1844; their registration is now 
effected under Section 124 of the Companies Act, 1948. 
Partnerships carrying on banking business and foreign 
and colonial banks with branches in this country which 
are not registered under the Companies Act, 1948, still 
comply with Section 21 of the Act of 1844, but such 
banks incorporated outside the United Kingdom are 
required, in addition to registration under the Bank Act, 
1844, to send to the Board of Trade under Section 407 
of the Companies Act, 1948, a copy of its Memorandum 
and Articles, particulars of its directors, and the 
address of a person in Great Britain who is authorised 
to accept service of any legal document. 

The Building Societies Act, 1960, provided that a 
register of authorised banks, with whom building 
societies must keep banking accounts, should be 
prepared. (See Building Societies.) 

REGISTRATION OF BUSINESS NAMES. The 
Registration of Business Names Act, 1916, provides for 
the registration of firms and persons carrying on busi- 
ness under business nam^. 


OF BANKING [REG 

By Section 1: “Subject to the provisions of this 
Act— 

“(fl) Every firm having a place of business in the 
United Kingdom and carrying on business 
under a business name which does not consist 
of the true surnames of all partners who are 
individuals and the corporate names of all 
partners who are corporations without any 
addition other than the true Christian names 
of individual partners or initials of such 
Christian names; 

“(A) Every individual having a place of business in 
the United Kingdom and carrying on business 
under a business name which does not consist 
of his true surname without any addition 
other than his true Christian names or the 
initials thereof; 

“(c) Every individual or firm having a place of 
business in the United Kingdom, who, or a 
member of which, has either before or after 
the passing of this Act changed his name, 
except in the case of a woman in consequence 
of marriage; 

shall be registered in the manner directed by this Act.” 

Every firm or person required under this Act to be 
registered shall deliver to the Registrar at the register 
office in that part of the United Kingdom in which the 
principal place of business is situated, a statement in 
writing in the prescribed form. (Section 3.) 

The particulars required shall be furnished within 
fourteen days after the firm or person commences 
business. (Section 5.) 

Whenever a change occurs in any of the particulars 
registered in respect of any firm or person, a statement 
of the change must be sent to the Registrar within 
fourteen days after such change. (Section 6.) 

“Where any firm or person by this Act required to 
furnish a statement of particulars or of any change in 
particulars shall have made default in so doing, then 
the rights of that defaulter under or arising out of any 
contract made or entered into by or on behalf of such 
defaulter in relation to the business in respect to the 
carrying on of which particulars were required to be 
furnished at any time while he is in default, s^U not be 
enforceable by action or other legal proceedings either 
in the business name or otherwise.” The defaulter 
may apply to the Court for relief against the disability. 
“Nothing herein contained shall prejudice the rights of 
any other parties as against the defaulter in respect of 
such contract as aforesaid.” (Section 8.) 

The Registrar’s certificate of the registration, or a 
certified copy thereof, shall be kept exhibited in a con- 
spicuous position at the principal place of business of 
the firm or individual. (Section 11.) 

Section 116 of the Companies Act, 1947, provides 
that the power conferred by Section 14 of the Registra- 
tion of Business Names Act, 1916, on the Registrar 
tmder that Act to refuse registration of a business name 
shall (without prejudice to the specific provisions of that 
section) extend to any name which is in his opinion 
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undesirable. The section further provides for penalties 
if any person carries on business with a name that has 
been refused registration. The Section also cancels the 
requirement of Section 18 of the Registration of Busi- 
ngs Names Act, whereby a person’s nationality of 
origin must be stated in trade circulars, business letters, 
etc. 

The Registrar of Companies in London and Edin- 
burgh shall be the Registrar for the purposes of this 
Act. (Section 15.) 

Any person may inspect the documents filed by the 
Registrar, or require a certificate of the registration of 
any firm or person, or a copy of or extract from any 
registered statement to be certified by the Registrar or 
Assistant Registrar, on payment of a small fee. (Section 
16.) 

Every individual and firm required by this Act to be 
registered shall, in ail trade catalogues, trade circulars, 
showcards, and business letters, on or in which the 
business name appears, have mentioned in legible 
characters, in the case of an individual, his present 
Christian name or the initials thereof and present 
surname, any former Christian name or surname. In 
the case of a firm, the same particulars must be given 
of all the partners. (Section 18.) 

The Register of Business Names is kept at Companies 
House, 55-71, City Road, London, E.C.L 

The Act generally is not well observed and would be 
even worse were it not for the influence of the banks, 
who call for the production of a certificate in appro- 
priate cases. This is partly out of concern for their 
customer, who cannot bring an action in respect of any 
contract entered into in connection with the business 
name so long as it has not been registered; and who is 
liable to a penalty of £5 per day while a defaulter 
(Section 7); but more to protect themselves against a 
possible charge of negligence. This aspect of the 
matter was well illustrated by Smith and Baldwin v. 
Barclays Bank (1944), Journal of the Institute of Bankers, 
vol. 65, p. 171, where crossed cheques payable to 
the Argus Press were fraudulently paid into the account 
with the defendant bank, of B., who had been accepted 
as a partner in the Argus Press. 

B, had been satisfactorily introduced to the bank, 
who entertained no doubts as to his honesty, but asked 
as a routine matter to see the Business Names Certifi- 
cate. B. was prepared for this, having already fraudu- 
lently registered himself as sole proprietor of the busi- 
ness. He was, therefore, able to produce it to substan- 
tiate his story of having bought the business of the Argus 
Press, and the bank was satisfied. 

The real owners later sued the bank in conversion, 
and the bank relied on Section 82 of the Bills of 
Exchange Act, 1882. It was held that there was no 
evidence of negligence, for the bank had discharged 
the onus by their inquiry as to the certificate. Although 
they had, even so, been deceived, they had nevertheless 
done all that they could reasonably be expected to do 
in the circumstances, and were accordingly entitled to 
he benefit of the Section. 


REGISTRATION OF CHARGES. The provisions 
respecting the registration of mortgages and charges 
under the Land Charges Act, 1925, are contained in the 
articles Land Charges and Mortgage; and mort- 
gages on land in the jurisdiction of a local deeds 
registry in the article Yorkshire Registry of Deeds; 
and mortgages on ships in the article Ship. 

A summary of registration of mortgages and charges 
and of searches in the appropriate registers is given 
under Mortgage. 

The provisions respecting the registration of mort- 
gages and charges by companies are contained in this 
article. 

The Companies Act, 1948, with regard to the 
registration of mortgages and charges created by a 
company, provides as follows — 

Registration of Charges with Registrar 
of Companies 

“95. (1) Subject to the provisions of this Part of this 
Act, every charge created after the fixed date 
by a company registered in England and 
being a charge to which this Section applies 
shall, so far as any security on the company’s 
property or undertaking is thereby conferred, 
be void against the liquidator and any 
creditor of the company, unless the prescribed 
particulars of the charge, together with the 
instrument (if any) by which the charge is 
created or evidenced, are delivered to or 
received by the Registrar of Companies for 
registration in manner required by this Act 
within twenty-one days after the date of its 
creation, but without prejudice to any con- 
tract or obligation for repayment of the money 
thereby secured, and when a charge becomes 
void under this Section the money secured 
thereby shall immediately become payable. 

“(2) This Section applies to the following charges— 

“(^) a charge for the purpose of securing 
any issue of debentures; 

“(6) a charge on uncalled share capital of 
the company; 

“(c) a charge created or evidenced by an 
instrument which, if executed by an 
individual, would require registration as 
a bill of sale; 

“(^0 a charge on land, wherever situate, or 
any interest therein; 

“(e) a charge on books debts of the com- 
pany; 

“(/) a floating charge on the undertaking 
or property of the company; 

“(^) a charge on calls made but not paid; 

“(4 a charge on a ship or any share in a 
ship; 

“(/) a charge on goodwill, on a patent or a 
licence under a patent, on a trade mark 
or on a copyright or a licence under a 
copyright.” 
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[The “fixed date” referred to above means, in relation 
to the charges (a) to (/*), 1 st July, 1908, and to the charges 
(g) to (0, 1st November, 1929. “Charge” includes 
mortgage. (Section 95 (10).) A company had, within 
six months after 1st November, 1929, to register 
any charge, under paragraphs (g)> (A), (f), created 
by the company before that date and remaining un- 
satisfied at that date. (Section 91, Companies Act, 
1929).] 

“(3) In the case of a charge created out of the United 
Kingdom comprising solely property situate 
outside the United Kingdom, the delivery to 
and the receipt by the Registrar of a copy, 
verified in the prescribed manner, of the 
instrument by which the charge is created or 
evidenced shall have the same effect for the 
purposes of this Section as the delivery and 
receipt of the instrument itself, and twenty- 
one days after the date on which the instru- 
ment or copy could, in due course of post, and 
if dispatched with due diligence, have been 
received in the United Kingdom, shall be 
substituted for twenty-one days after the date 
of the creation of the charge, as the time 
within which the particulars and instrument 
or copy are to be delivered to the registrar. 

“(4) Where a charge is created in the United King- 
dom but comprises property outside the United 
Kingdom, the instrument creating or purport- 
ing to create the charge may be sent for 
registration under this Section, notwithstand- 
ing that further proceedings may be necessary 
to make the charge valid or effectual according 
to the law of the country in which the property 
is situate. 

“(5) Where a charge comprises property situate in 
Scotland or Northern Ireland and registration 
in the country where the property is situate is 
necessary to make the charge valid or effectual 
according to the law of that country, the 
delivery to and the receipt by the Registrar of 
a copy verified in the prescribed manner of the 
instrument by which the charge is created or 
evidenced, together with a certificate in the 
prescribed form stating that the charge was 
presented for registration in Scotland or 
Northern Ireland, as the case may be, on the 
date on which it was so presented shall, for the 
purposes of this Section, have the same effect 
as the delivery and receipt of the instrument 
itself. 

“(6) Where a negotiable Instrument has been ^ven 
to secure ^e payment of any book debts of a 
company, the deposit of the instrument for 
the purpose of securing an advance to the 
company shall not for the purposes of this 
Section be treated as a charge on those book 
debts. 

“(7) The holding of debentures entitling the holder 
to a charge on land shall not for the purposes 
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of this Section be deemed to be an interest in 
land. 

‘(8) Where a series of debentures containing, or 
giving by reference to any other instrument, 
any charge to the benefit of which the deben- 
ture holders of that series are entitled pari 
passu is created by a company, it shall for 
the purposes of this Section be sufficient if 
there are delivered to or received by the 
Registrar within twenty-one days after the 
execution of the deed containing the charge, 
or if there is no such deed, after the execution 
of any debentures of the series, the following 
particulars — 

“(a) the total amount secured by the whole 
series; and 

“(^) the dates of the resolutions authoris- 
ing the issue of the series and the date 
of the covering deed, if any, by which the 
security is created or defibned; and 

“(c) a general description of the property 
charged; and 

“(J) the names of the trustees, if any, for 
the debenture holders; 
together with the deed containing the charge, 
or, if there is no such deed, one of the deben- 
tures of the series; 

“Provided that, where more than one issue 
is made of debentures in the series, there shall 
be sent to the Registrar for entry in the register 
particulars of the date and amount of each 
issue, but an omission to do this shall not 
affect the validity of the debentures issued. 

‘‘(9) Where any commission, allowance, or discount 
has been paid or made either directly or in- 
directly by a company to any person in con- 
sideration of his subscribing or agreeing to 
subscribe, whether absolutely or conditionally, 
for any debentures of the company, or pro- 
curing or agreeing to procure subscriptions, 
whether absolute or conditional, for any such 
debentures, the particulars required to be sent 
for registration under this Section shall include 
particulars as to the amount or rate per cent 
of the commission, discount, or allowance so 
paid or made, but omission to do this shall not 
affect the validity of the debentures issued: 

“Provided that the deposit of any deben- 
tures as security for any debt of the comply 
shall not for the purposes of this subsection 
be treated as the issue of the debentures at a 
discount. 

“96. (1) It shall be the duty of a company to send to 
the Registrar of Companies for registration the 
particulars of every charge created by the 
company and of the issues of debentures of a 
series, requiring registration under the last 
foregoing Section, but registration of any such 
charge may be effected on the application of 
any person interested therein. 
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“(2) Where registration is effected on the application 
of some person other than the company, that 
person shall be entitled to recover from the 
company the amount of any fees properly paid 
by him to the Registrar on the registration.” 

Where a company registered in England acquires any 
property which is subject to a charge, the company 
shaS cause particulars of the charge to be delivered to 
the Registrar within twenty-one days after the date on 
which the acquisition is completed. (Section 97.) 

The Registrar of Companies shall keep, with respect 
to each company, a register of all the charges requiring 
registration. The Registrar shall give a certificate of the 
registration of any charge, and the certificate shall be 
conclusive evidence that the requirements as to registra- 
tion have been complied with. The register shall be 
open to inspection by any person on payment of a fee 
not exceeding one shilling. (Section 98.) 

“99. (1) The company shall cause a copy of every 
certificate of registration given under Section 
82 to be indorsed on every debenture or certi- 
ficate of debenture stock which is issued by 
the company, and the payment of which is 
secured by the charge so registered: 

“Provided that nothing in this subsection 
shall be construed as requiring a company to 
cause a certificate of registration of any charge 
so given to be indorsed on any debenture or 
certificate of debenture stock issued by the 
company before the charge was created.” 

“101. The Court on being satisfied that the omission 
to register a charge within the time required by 
this Act, or that the omission or misstatement 
of any particular with respect to any such 
charge or in a memorandum of satisfaction, 
was accidental, or due to inadvertence or to 
some other sufficient cause, or is not of a 
nature to prejudice the position of creditors 
or shareholders of the company, or that on 
other grounds it is just and equitable to grant 
relief, may, on the application of the company 
or any person interested, and on such terms 
and conditions as seem to the Court just and 
expedient, order that the time for registration 
shall be extended, or, as the case naay be, that 
the omission or misstatement shall be recti- 
fied.” 

Every company shall keep a copy of every instrument 
creating any charge requiring registration to be kept at 
the registered office of the company: provided that in 
the case of a series of uniform debentures, a copy of one 
debenture of the series shall be sufficient. (Section 103.) 

In Ladenbutg <& Co. v. Goodwin, Ferreira & Co. Ltd. 
(in Liquidation), and Garnett (the Liquidator), [1912] 
3 K.B. 275, the plaintiffs made advances to the defen- 
dant company on the company’s drafts. The company 
gave the plaintiffs copies of the bills of lading and 
invoices of goods shipped by them and a letter stating 
that the company hypothecated the goods or the 
proceeds thereof to the plaintiffs. The goods were sold 


by the defendant company to their customers on the 
terms that all charges on the goods after they left the 
warehouse were paid by the customers, to whom a six 
months’ credit was given. The bills of lading were made 
out to the customers’ orders. The company having gone 
into liquidation the plaintiffs claimed the proceeds of 
the shipments received by the defendant company or the 
liquidator. Pickford, J., in the course of his judgment 
said: “It is difficult to see how any valid charge or 
mortgage on the goods could have been given to the 
plaintiffs, for there was no interest in the goods remain- 
ing in the defendant company (except in the possible 
case of stoppage in transitu). Therefore the only thing 
remaining which could be the subject of the hypotheca- 
tion was the proceeds of the goods. . . . That 
constitutes a book debt owing by the customer to the 
defendant company. . . . Was it a charge on the book 
debts of the defendant company within the meaning of 
Section 93 (1) (e) of the Companies (Consolidation) 
Act, 1908 ? . . . I come to the conclusion that they were 
in this case charges on the book debts of the defendant 
company, and as they were not registered they are void 
against the liquidator, and there must be judgment for 
the defendants.” 

Where a company wrote to a Government Depart- 
ment authorising it to remit all moneys due xmder a 
contract direct to the company’s bankers, and stating 
that such instructions were to be regarded as irrevocable 
unless the bank should consent to their cancellation, it 
was held that the letter amounted to an equitable assign- 
ment by way of security for the bank overdraft. It 
constituted a charge on book debts of the company 
under Section 95, and not having been registered under 
that Section, it was void as against the liquidator. (Re 
Kent and Sussex Sawmills Ltd., [1946] 2 All E.R. 638.) 

See also Independent Automatic Sales Limited and 
Another v. Knowles & Foster, [1962] 1 W.L.R. 974, in 
which a similar decision was given. In the course of his 
judgment Buckley, J., said that a book debt was one 
that “would or coidd” be recorded in the books of the 
company. Whilst this is only a dictum and not part of 
the decision, it is an indication of the wide interpretation 
that may be given to the description. 

Vacation of Registration 

Section 100 provides for the vacation of the registra- 
tion of a charge. (See xmder Memorandum of Satis- 
faction.) 

The Act imposes heavy penalties on the company and 
officials for neglect to register mortgages and charges. 
(Section 96.) 

The Registrar’s certificate of registration should be 
deposited when a charge is given on the company’s 
property. 

Every company must keep at its registered office a 
register of mortgages and charges and enter therein “all 
charges specifically affecting properly of the company 
and ^ floating charges on the undertaking or any 
property of the company, giving in each case a short 
description of the property charged, the amoimt of the 
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cnaxge, and (except in the case of securities to bearer) 
the names of the persons entitled thereto.’* (Section 
104.) The register shall be open to the inspection of any 
creditor or member, without fee, and to any other person 
on payment of one shilling. (Section 105.) 

By Section 426 (see under Registrar of Com- 
panies) any person may inspect the documents kept by 
the Registrar on payment of a fee not exceeding one 
shilling. 

When the title deeds of a company are given as 
security, either with or without a memorandum of 
deposit, it is a charge, and must be registered at the 
date of the deposit or within twenty-one days therefrom. 

An agreement by a company to create a charge or 
issue debentures at some future date or in certain 
circumstances whenever called upon to do so does not 
create a present right to any security and hence does not 
require registration under Section 95. (In re Gregory 
Love d Co., Francis v. The Company, 1916). But where 
money is advanced to a company on the understanding 
that debentures charged on any asset of the company 
shall be issued as security, the lender at once gets a 
charge in equity, and accordingly such an agreement 
confers a present equitable right in equity and should 
be registered. 

It is to be noted that, by Section 95, a charge must 
be registered within twenty-one days after the date of 
its creation. In Esberger &. Sons Ltd, v. Capital and 
Counties Bank Ltd. (1913), 109 L.T. 140, the company 
deposited deeds with the bank, with a formal document 
of charge, on 17th September, 1910, duly executed but 
without a date. On 14th June, 1911, the date was filled 
in by the bank manager as 14th June, 1911. It was 
contended that the security was void by reason of non- 
registration within twenty-one days from 17th Septem- 
ber, 1910. For the bank it was argued that if a document 
is dated on a certain day and is to secure future advances 
and future advances are not made until a later date the 
creation of the charge is the date when the future 
advances are made, and when, therefore, the document 
becomes an effective document to secure actual money, 
and is not the date when the actual charge was executed. 
Sargant, J., in the course of his judgment said that 
“where there is an instrument creating or evidencing a 
mortgage or charge I feel clear that, on the true meaning 
of Section 9 of the Companies (Consolidation) Act, 
1908, the date of the creation of the mortgage or charge 
is the date when that instrument was executed, and is 
not the date when any money is subsequently advanced 
so as to make an effective charge for the amount of that 
money,” 

A preliminary to making an advance to a company 
is to make a search of the company’s file at Companies 
House to see if any charges by way of debenture or 
otherwise affect the security offered. An inspection can 
also be made, if desired, of the company’s own register 
of charges kept at its registered office, to ascertain if any 
charges are outstanding of a type not requiring registra- 
tion at Companies House. 

It should be particularly noted that if a mortgage or 
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charge, as above specified, is not registered within 
twenty-one days, it is void against a liquidator and any 
creditor, so far as security on the company’s property is 
concerned, and the money payable under the charge 
will then rank only as an unsecured debt. 

The fact that the holder of a mortgage debenture 
issued by a company and registered in accordance with 
Section 95, had express notice of the prior creation and 
non-registration within the required period by that 
Section of a first mortgage does not prevent the 
unregistered first mortgage from being declared void 
as against the subsequent registered mortgage deben- 
ture, having regard to the provisions of the Section, 
notice not being material in the case of a creditor, it 
not being fraud to take advantage of legal rights the 
existence of which nought be assumed to be known to the 
parties interested. (In re Monolithic Building Co. Ltd.; 
Tacon v. The Company (1915), 112 T.L.R. 619.) 

When certificates for stocks and shares, life policies, 
warrants for goods, or negotiable instruments belonging 
to a company are given as security, the charge does not 
require registration with the Registrar of Companies. 

A mortgage or charge on a ship or any share in a ship 
given by a company must be registered with the Registrar 
of Companies. (Section 95, Companies Act, 1948.) It 
must also be registered under the Merchant Shipping 
Act, 1894. Registration under the latter Act has the 
effect of fixing the priority of mortgages. (See Ship.) 

The prescribed fee for registration of a mortgage or 
charge is — 

Where the amount does not exceed £200, 10s. 

Where the amount exceeds £200, £1. 

The fee for the registration of a series of debenture 
is — 

Where the total amount of the series does not exceed 
£200, 10s. 

Where the total amount of the series exceeds £200, 

£ 1 . 

By the Land Registration Act, 1925 (Section 60), 
where a company is proprietor of any registered land, 
any mortgage, debenture, or other incumbrance created 
by the company must be registered or protected by 
caution under this Act, in addition to the required 
registration under the Companies Act, 1948. 

This may be relevant to an undertaking by solicitors 
to hold the deeds of a company on behalf of a bank, 
when the deeds have not previously been in the hands 
of the bank and their deposit is not therefore already 
duly registered (vide infra). In practice registration is 
a matter of discretion b^ause, whilst vulnerable against 
a liquidator or a competing mortgagee, an unregistered 
charge is, of course, good against the company. In 
practice it is only in exceptional instances that a 
banker would effect registration. 

By the Land Charges Act, 1925, in the case of a charge 
on land (not registered land) for securing money, 
created by a company, registration under Section 95 
of the Companies Act, 1948, shall be sufficient in place 
of registration under this Act. (Section 10, (5)). If 
the company’s land is within the jurisdiction of the 
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Yorkshire Deeds Registry, it is necessary, in addition, REMEDY ALLOWANCE. This is the name given 
to register in the appropriate local Deeds Registry a legal to an allowance made in connection with the making of 

mortgage, a puisne mortgage, and a debenture con- coins. The Coinage Act defines the standard weight 
taining a specific charge upon land. and fineness of each coin, but as in the making of coins 

A mortgage by a society registered under the Indus- it is impossible to produce them absolutely in accor- 
trialandProvidentSocieties Act, 1893, does not require dance with the prescribed figures, the Act allows 
registration as the society does not come within the certain variations, the “remedy allowance,” from that 

scope of the Companies Act, 1948. A charge by such standard weight and fineness. In gold coins the remedy 

a society over “personal chattels” requires registration for fineness is two parts in 1,000, and in silver coins it 

as a bill of sale. (See the case iinder Industrial and was four, altered by the Coinage Act, 1920, to five parts 

Provident Societies.) As to registration of a deben- in 1,000. For the “remedy” allowed in weight per 

ture creating in favour of a bank a floating charge on piece, see the first Schedule to the Coinage Act, under 
farming stock, see Section 14, under Agricultural Coinage. 

Credits Act, 1928. REMISIER. (French.) A “half-conamission man.” 

REGISTRATION OF DEEDS. As distinct from A person who introduces business to a stockbroker and 
registration of titles a system of registration of deeds receives a share of the broker’s commission. (See 
and other documents relating to land obtains in the Stockbroking Transactions.) 
three Ridings of Yorkshire. (See Yorkshire Registry REMITTANCE. The word is commonly used in 
OF Deeds.) The system formerly applied also to land banks to describe an amount of coin or notes, or a 

in the County of Middlesex, but as from 1st January, parcel of cheques or bills sent from one ofiSce or person 

1937, the system of deeds registration has given place to another. A remittance is inward or outward accord- 

to registration of title. (See Land Registration, ing as it is received by or dispatched from the bank. 
Middlesex Registry of Deeds.) REMOTE PARTIES. The “remote parties” to a 

REGISTRATION OF TRANSFERS. (See Transfer bill of exchange are those who are not in immediate 

OF Shares.) relationship, e.g. the acceptor and an indorsee. (See 

RE-INSURANCE. One of the first principles of Parties to Bill of Exchange.) 
insurance is to limit the liability of the company under RENEWAL OF BILL. By arrangement amongst the 
any particular contingency to a fixed sum. When parties to a bill of exchange the bill may be renewed, 
insurance ofiices cover very large gross amounts, it may that is, a new bill may be accepted in place of the old one 

be necessary in order to restrict their liability to the to run for a further period of time. If the second bill is 

prescribed limits, to re-insure with another company dishonoured the rights of the parties on the first bill (if 
for amounts in excess of their own retentions. The sole the bill was left with the holder) are revived, but those 
or principal business of re-insurance companies is to parties who did not assent to the renewal are discharged, 

provide facilities for re-insurance. The practice of extending an existing bill, common in 

RE-ISSUE OF BILL OF EXCHANGE. (See Nego- some countries, is dependent upon the concurrence of 
tiation of Bill of Exchange.) all parties, and in this country must, it seems, be a new 

RE-ISSUE OF DEBENTURE. (See Debenture.) bill. 

“RELATION BACK.^’ See Section 37, Bankruptcy RENTCHARGE. An annual payment arising out 
Act, 1914, under Adjudication in Bankruptcy. of real estate. (See under Legal Estates.) 

RELEASE. From 1841 to 1845 freehold land was RENTES. The name given to the annual interest 
conveyed by means of a deed called a “release.” (See payable upon the Government debts of France, Austria, 

Lease and Release.) Italy, Greece, and some other coimtries. The word is 

l^MAINDER. After the death of a person who has also applied to the debts themselves, e.g. “Rentes” in 

a life interest in a property, if the land does not revert France has the same meaning as “Consols” in this 

to the grantor of the Hfe interest, or his heirs, but passes country, 

to some other person, the interest of that person in the RENUNCIATION. The giving up of a right. In the 

land is called a “remainder.” Stamp Act, 1891, the reference to the stamp duty is: 

A remainder is sometimes erroneously referred to as Renunciation. See Reconveyance and Release. 

a reversion, or reversionary interest. (See under Mortgage.) 

It is a contingent remainder if the vesting of the In the case of an issue of new shares, a shareholder 
remainder is dependent upon an uncertainty, as for may accept the number of shares provisionally allotted 

example where the interest has to pass, after the death to him, or he may renounce his rights by signing a form 

of the life tenant, to a child after attaining a certain age. of renunciation. In Re Fool Shipping Co, Ltd, (1919), 

When the child has attained that age it becomes a vested 122 L.T. 338, where directors had power, under the 

remainder. (See Reversion.) articles of association, to refuse any transfer of shares 

The expression is also used more generally in relation of which they might not approve, and a shareholder 

to the person ultimately entitled absolutely to an interest renounced his rights to certain new shares in favour of 

under a trust, C, the directors refusing to register C, it was held that 

remainderman. The person entitled to a the remmciation of rights to shares was not a transfer of 

“remainder” shares within the meaning of the articles of association 
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and that the directors were not entitled to refuse to 
register C, as holder of the shares. 

As to the stamp duty, see under Letter of Allot- 
ment. (See Letter OF Renunciation.) 

When the holder of a bill at or after its maturity 
renounces his rights against the acceptor, the bill is 
discharged, but the renunciation must be in writing, 
unless the bill is delivered up to the acceptor. (See 
Payment of Bill.) 

RE-PRESENT. (See “Present Again.”) 

REPRESENTATION. (See under Personal Repre- 
sentatives.) 

REPUTED OWNER. The person who is, from the 
situation in which goods are found, reputed to be the 
owner thereof. The Bankruptcy Act, 1914, includes 
amongst the property which is divisible amongst the 
creditors of a bankrupt, “all goods being, at the 
commencement of the bankruptcy, in the possession, 
order, or disposition of the bankrupt, in his trade or 
business, by the consent and permission of the true 
owner, under such circumstances that he is the reputed 
owner thereof ; provided that things in action other than 
debts due or growing due to the bankrupt in the course 
of his trade or business shall not be deemed goods 
within the meaning of this Section.” (Section 38, 
subsection 2(c).) In most cases the effect of this 
Section is in practice negatived by the custom of the 
trade. 

REQUISITIONS ON TITLE. The requisitions are 
the inquiries submitted by the solicitor for an intending 
purch^r to the solicitor for the vendor, as to points 
and questions in connection with the deeds and the 
title to the property. The requisitions are written on 
one half of a sheet of paper and the replies are placed 
opposite. If the replies are not complete or satisfactory, 
further observations may be made. 

RESCISSION BOND. A bond issued for guarantees 
rescinded. The Argentine Government rescinded 
certain contracts in connection with the railways and 
issued instead 4 per cent Rescission Bonds. 

RESERVE. The cash in hand, that is the notes and 
coin shown on the assets side of the Bank of England 
Return (Banking Department), is called the Reserve. 
It is the money which the Bank keeps to meet demands 
made on it both by its private depositors and the deposit 
banks which keep their surplus balances at the Bank of 
England. The nec^sity for keeping a proportion of its 
deposits in the form of cash arises because the Bank of 
England’s principal deposits are those made by the 
other banks and thus die Reserve forms the ultimate 
banking reserve of the country, (See Bank Return.) 
The item “Reserve” on the balance sheet of a joint 
stock bank comprises undistributed profits and is, 
strictly speaking, a Reserve Fund, being invested in 
gilt-edged securities. 

The undistributed profits of the Bank of England 
appear on the Weekly Statement (Banking Department) 
as “Rest” (^.t^.). 

RESER"^ LIABILITY. That part of a banking 
company’s ^are capital, which when so resolved by the 


shareholders, cannot be called up except in the event of 
the company being wound up. Section 60 of the 
Companies Act, 1948, provides — 

“60. A limited company may by special resolution 
determine that any portion of its share capital which 
has not been already called up shall not be capable of 
being called up, except in the event and for the purposes 
of the company being wound up, and thereupon that 
portion of its share capital shall not be capable of being 
called up except in the event and for the purposes 
aforesaid.” 

Reserve liability was created by an Act of 1879, 
following the granting of limited liability to shareholders 
in banks. To offset 3iis protection to investors in bank 
shares, reserve liability was instituted to give a measure 
of protection to bank depositors. The Act provided 
that limited companies could increase the nominal 
amount of their shares, with a condition that a specified 
proportion of such nominal increase could not be 
called up except in the case of liquidation of the 
company. 

See also Section 64 under Company, Unlimited. The 
reserve liability cannot be mortgaged. (See Companies, 
Share Capital.) 

RESERVED INTEREST. Interest upon a debt which 
is doubtful and is not fully secured by realisable security 
should not be credited to profit and loss account, but 
should, in the meantime, be placed aside in a suspense 
interest or reserved interest account. 

RESERVES. Sums set aside out of the profits of a 
company and not distributed as dividends. They are 
created for the purpose of meeting contingencies for 
equalising dividends, etc. 

Article 117 of Table A of the Companies Act, 1948, 
says — 

“The directors may, before recommending any 
dividend, set aside out of the profits of the company such 
sums as they think proper as a reserve or reserves which 
shall, at the discretion of the directors, be applicable 
for any purpose to which the profits of the company 
may be properly applied, and pending such application 
may, at the like discretion, either be employed in the 
business of the company or be invested in such invest- 
ments (other than shares of the company) as the 
directors may from time to time think fit. The directors 
may also, without placing the same to reserve, cany 
forward any profits which they may think prudent not 
to divide.” 

The Eighth Schedule to the Companies Act, 1948, 
provides as regards a company’s balance sheet— 

“6. The aggregate amounts respectively of capital 
reserves, revenue reserves and provisions (other 
than provisions for depreciation, renewals or 
diminution in value of assets) shall be stated 
under separate headings: 

“Provided that— 

“(tf) this paragraph shall not require a 
separate statement of any of the said 
three amounts which is not material; 
and 
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“(/>) the Board of Trade may direct that it 
shall not require a separate statement 
of the amount of provisions where they 
are satisfied that that is not required in 
the public interest and would prejudice 
the company, but subject to the condi- 
tion that any heading stating an amount 
arrived at after taking into account a 
provision (other than as aforesaid) shall 
be so framed or marked as to indicate 
that fact. 

♦‘7,— (1) There shall also be shown (unless it is shown 
in the profit and loss account or a statement or 
report annexed thereto, or the amount involved 
is not material) — 

“(fl) where the amount of the capital 
reserves, of the revenue reserves or of the 
provisions (other than provisions for 
depreciation, renewals or diminution in 
value of assets) shows an increase as 
compared with the amount at the end of 
the immediately preceding financial 
year, the source from which the amount 
of the increase has been derived ; and 
“(^) where — 

(i) the amount of the capital reserves or of 
the revenue reserves shows a decrease 
as compared with the amount at the end 
of the immediately preceding financial 
year; or 

“(ii) the amount at the end of the im- 
mediately preceding financial year of the 
provisions (other than provisions for 
depreciation, renewals or diminution in 
value of assets) exceeded the aggregate 
of the sums since applied and amounts 
still retained for the purposes thereof; 
the application of the amounts derived from 
the difference. 

“(2) Where the heading showing any of the reserves 
or provisions aforesaid is divided into sub- 
headings, this paragraph shall apply to each 
of the separate amounts shown in the sub- 
headings instead of applying to the aggregate 
amount thereof.” 

It is provided, however, that banking and discount 
companies are not subject to the above requirements. 

RESIDUARY DEVISEE. Under a will, the person 
who takes all the real property which remains after the 
devisees have received their shares. 

RESIDUARY LEGATEE. Under a will, the person 
who takes all the personal property which remains 
after the legatees have received their shares. 

RESIDUE. That which remains of a deceased per- 
son’s estate after all the debts and legacies have been 
paid. 

RESIGNATION. A Scots law term, almost 
obsolete, for a document which surrendered an inferior 
estate to the immediate superior. 

RESOLUTIONS. The resolutions passed at the 


meetings of companies are the various matters which 
the members present have decided upon. An ordinary 
resolution may be passed by a bare majority. There are 
also extraordinary and special resolutions. 

A company’s articles of association often provide 
that certain acts shall only be done by extraordinary 
resolution. 

The provisions of the Companies Act, 1948, with 
regard to extraordinary and special resolutions are as 
follows — 

“Section 141. (1) A resolution shall be an extra- 
ordinary resolution when it has been passed by 
a majority of not less than three-fourths of 
such members as, being entitled so to do, vote 
in person or where proxies are allowed, by 
proxy, at a general meeting of which notice 
specifying the intention to propose the resolu- 
tion as an extraordinary resolution has been 
duly given. 

“(2) A resolution shall be a special resolution when 
it has been passed by such a majority as is 
required for the passing of an extraordinary 
resolution and at a general meeting of which 
not less than twenty-one days’ notice, specify- 
ing the intention to propose the resolution as 
a special resolution, has been duly given: 

“Provided that, if it is so agreed by a 
majority in number of the members having the 
right to attend and vote at any such meeting, 
being a majority together holding not less 
than ninety-five per cent in nominal value of 
the shares giving that right, or, in the case of 
a company not having a share capital, together 
representing not less than ninety-five per cent 
of the total voting rights at that meeting of all 
the members, a resolution may be proposed 
and passed as a special resolution at a meeting 
of which less than twenty-one days* notice 
has been given. 

“(3) At any meeting at which an extraordinary 
resolution or a special resolution is submitted 
to be passed, a declaration of the chairman 
that the resolution is carried shall, unless a 
poll is demanded, be conclusive evidence of 
the fact without proof of the number or 
proportion of the votes recorded in favour of 
or against the resolution. 

“(4) In computing the majority on a poll demanded 
on the question that an extraordinary resolu- 
tion or a special resolution be passed, reference 
shall be had to the number of votes cast for 
and against the resolution.” 

By Section 143, where articles have been re^stered, 
a copy of every special and extraordinary 
resolution for the time being in force shall be 
embodied in or annexed to every copy of the 
articles issued after the passing of the resolution. 

The cases in which special resolutions are necessary, 
as provided by the above Act, are referred to in the 
following Sections. 
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Section 18. (See Name of Company.) 

Section 5. (See Memorandum of Association.) 

Section 203. (See Memorandum of Association.) 

Section 10. (See Articles of Association.) 

Section 66. (See Reduction of Share Capital.) 

Section 60. (See Reserve Liability.) 

Section 222. (See Winding Up— compulsory.) 

Section 278. (See Winding Up— voluntary.) 
(See Companies.) 

RESPONDENTIA. An instrument by which the 
master of a ship hypothecates the cargo as security for 
the repayment of money borrowed at a foreign port in 
order to effect repairs which are absolutely necessary to 
enable the ship to resume its voyage. Such a loan is 
repayable only if the ship arrives in safety at its destina- 
tion. The captain has no authority to create such a 
charge except in case of necessity, and where he has 
no other means of raising the money and is unable to 
communicate with the owners. These instruments 
have now fallen into disuse. (See Bottomry Bond.) 

REST. The item called “Rest” which appears on the 
liabilities side of the weekly “Return” of the Bank of 
England corresponds with the item “Reserve Fund” 
in the balance sheets of other banks, with this difference, 
that the profits are added to the “Rest” from time to 
time, and the dividends to the Bank proprietors are 
paid out of this account. The amount is not allowed to 
fall below £3,000,000. (See Bank Return.) 

The word “rest” is also applied to the break which 
the banker makes in the accounts of his customers, 
quarterly or half-yearly, for the purpose of entering the 
amount of interest and charges due to date. When this 
has been done, the account is balanced and ruled off, 
the balance being carried forward to the next quarter’s 
or half-year’s account. 

RESTRAINT ON ANTICIPATION. Where pro- 
perty was settled upon a married woman in order that 
she might receive the income as it became due, it was 
usual for the deed to include a restraint on anticipation, 
by which she was prevented from mortgaging or giving 
a charge of any kind upon the future income. By the 
Law Reform (Married Women and Tortfeasors) Act, 
1935, restraint on anticipation was abolished. Existing 
restraints, or those imposed in any instrument executed 
before 1st January, 1936, continued to be or would in 
due course become eififective. The will of a testator who 
died after 31st December, 1945, would be deemed to 
have been executed after Jst January, 1936, whatever 
its actual date. Thus a time limit was put on a testator’s 
imposition of restraint on anticipation. (See Married 
Woman.) 

But by the Married Women (Restraint on Anticipa- 
tion) Act, 1949, all such restraints were abolished. 

RESTRICTIVE INDORSEMENT. An indorsement 
is restrictive which prohibits the further negotiation of 
a bill or cheque, or which expresses that it is a mere 
authority to deal with the bill as thereby directed, as 
“Pay John Brown only.” (See Indorsement.) 

RESTRICTIVE THEORY. The theory that in a 
commercial crisis the Bank of England should restrict 


bet 

its issue of notes, but in the great crises of 1847, 1857 
and 1866 the Bank Charter Act which embodied the 
restrictive theory had to be suspended, and the situation 
was saved by the Government granting permission to 
the Bank to expand its issue beyond the limit fixed by 
the Act. H. D. Macleod, in The Elements of Banking 

“It is therefore irrefragably proved by the unanimous 
opinion of the most eminent commercial authorities, 
and the clear experience of 100 years that the restrictive 
theory in a commercial crisis is a fatal delusion; and 
that when a commercial panic is impending, the only 
way to avert and allay it is to give prompt, immediate, 
and liberal assistance to all houses who can prove 
themselves to be solvent.” On the outbreak of war with 
Germany in 1914, the Bank was authorised to suspend 
the Act, but the authority was not acted upon. (See 
Bank Charter Act, Expansive Theory.) 

RESTRICTIVE TRADE PRACTICES ACT, 1956. 
An Act to control in the public interest agreements 
placing restrictions on the prices, supply or manufac- 
ture of goods. The Act lays down rules as to the matters 
to be taken into account in determining the public 
interest, and set up the Restrictive Practices Court to 
hear and decide such cases. The members of the Court 
are drawn from three judges of the English High Court, 
one judge each of the Courts of Scotland and Northern 
Ireland, and ten persons experienced in industry, 
commerce or public affairs, appointed by the Lord 
Chancellor. The result of a finding that an agreement 
is against the public interest is to render it void. 

MITENTION MONEY. Money which is retained 
for a certain tune after completion of a contract; e.g. 
if a contract has been made for £5,000 it may be agreed 
that 10 per cent of the money due to the contractor shall 
be retained till, say, six or twelve months after the 
completion of the contract. If an assignment of reten- 
tion money is given as security, notice of the assignment 
must be given to, and an acknowledgement received 
from, the person who is liable to pay the money to the 
contractor. (See Debts— Assignment of.) 

RETIRING A BILL. Strictly speaking, to retire a 
bill is to pay it at or before maturity. More usually 
the phrase is used to denote the redemption of the bill 
by the drawer or acceptor from the holder before 
maturity. A banker holding a discounted bill will use 
discrimination in permitting it to be retired before its due 
date, and will usually advise the acceptor if the drawer or 
an indorser retires it. There are obvious possibilities of 
raising money on forged acceptances, if discounted bills 
can be withdrawn before maturity, and the practice also 
lends itself to accommodation acceptances. 

RETIRING A BILL UNDER REBATE. Where a 
documentary bill has been discounted the acceptor may 
wish to obtain the attached documents of title before 
maturity, and if the bill is marked “documents against 
payment,” he must arrange with the holder to retire it, 
i.e. pay it before it is due. In consideration of so doing, 
a rebate is allowed by the holder, usually calculated at 
one-half per cent above the London Joint Stock Bank 
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Deposit Rate on the amount of the bill. (See Docu- 
mentary Bill.) 

RETOUR SANS PROXfiT (or RETOUR SANS 
FRAIS). French, return without protest. 

These words placed upon a foreign bill by an indorser, 
near to his signature, mean that the bill, in the event of 
its dishonour, is to be returned without protest; that 
is, no expense is to be incurred. They apply only to the 
indorser who uses them, and do not indicate the wish 
of a subsequent indorser who has not used the words. 

returned cheque (OR BILL). A cheque may 
be returned unpaid for many reasons. The drawer 
may not have sufficient funds to meet it; he may be 
dead or banlsxupt; he may have instructed his banker 
not to pay it; the banker may have received some legal 
notice preventing him from paying any further cheques 
upon the drawer’s account; or the cheque itself may 
not be in order, the date or the amoirnt, or other 
material part may have been altered, and not have been 
initialed by the drawer ; the amount in words and figures 
may cfiffer; the drawer’s signature may not be recog- 
nised; an indorsement may be wrong; it may be post- 
dated; or crossed to two bankers; or it may be stale 
through having been issued so long. These are some of 
the principal reasons necessitating the return of a cheque. 

If there be on the face of a cheque any reasonable 
ground for suspecting that it has been tampered with, 
a refusal to pay is warranted. (See London Joint Stock 
Bank Ltd, v. Macmillan and Arthur, xmder Payment of 
Cheque.) 

When the cheque is returned an “answer” is marked 
upon it by the drawee banker, usually in the top left- 
hand comer. A number of the different “answers” 
which are in use are given in the article Answers. 

After settlement of a local exchange a cheque cannot 
strictly be returned later in the day, unless by agreement 
between the bankers. 

Cheques received otherwise than through the Clearing 
House may be returned on the day following the receipt, 
but in practice they are usually returned on the same 
day. When a bill is to be noted, it may be noted on the 
day of its dishonour and must be noted not later than 
the next succeeding business day. (See Noting, 
Protest.) A cheque or bill cashed over the counter 
by the paying banker cannot subsequently be returned. 
When a bill is presented on the morning of its due date, 
a country banker is under no obligation to retain it till 
the close of business before returning it, but there may 
be a local custom to retain it. 

The banker to whom the cheque is returned for any 
reason, except a technical flaw in an indorsement, 
obtains his money again from the party from whom he 
received the cheque in the first place, delivering up the 
cheque itself in exchange. 

Bankers usually keep a list of all the cheques and 
bills they return unpaid, as well as a list of cheques and 
bills which have been returned to them, and in each case 
the reason of the “return” is noted in a column provided 
for the purpose. 

When a cheque or bill is received back “dishonoured,” 


unless it is delivered to the customer against cash, the 
banker charges his customer’s account with the amount 
and sends the unpaid article to the customer. The 
notices of dishonour to indorsers will be given by the 
customer. If the customer’s accoimt will not admit of 
the dishonoured bill or cheque being charged to it, the 
amount should be debited to Overdue Bills Account, 
and the banker should give notice to all parties. Any 
balance there may be in the customer’s account may be 
held as a part payment. 

The customer for whom a bill payable to order was 
discounted is not liable, in the event of its dishonour, 
unless by special agreement, if the bill was not indorsed 
by him. 

A banker usually cancels his indorsement on a 
returned bill. (See Dishonour of Bill of Exchange.) 

RETURNS. Cheques or bills which are returned 
either through lack of funds or some irregularily in the 
instruments themselves are commonly called “returns.” 

Returns are also the various statements, daily, 
weekly, monthly, half-yearly, or at other times, which 
are sent by branches to the head office. 

REVERSE STOCK CHEQUE. An instrument used 
when paying for stocks and shares purchased in a 
foreign centre. For example: A New York buyer of 
stock or shares on the London market may be asked 
by the seller to arrange for cash to be paid out in Lon- 
don against delivery of the shares. The buyer must then 
arrange with his banker for the latter’s London agent 
to make payment in sterling against presentation of the 
securities attached to a draft in dollars, drawn by the 
seller on the buyer. The New York banker will thus be 
selling his customer sterling for immediate payment in 
London, but will himself receive reimbursement in 
dollars only and when the stock cheque reaches New 
York, there to be presented to and paid by the buyer. 
The New York banker must therefore allow in his selling 
rate a margin both for interest and for the cost of trans- 
mission and insurance of the shares. 

REVERSION. Where a lease of land is granted for 
a number of years, the lessor remains possessed of the 
reversion, that is the interest in the estate remaining to 
the lessor after the lease has been granted. For example, 
if John Brown grants a lease to John Jones for a certain 
number of years, at the end of that period, that is at 
the expiration of the lease, the property reverts to John 
Brown, or to his representatives. The person to whom 
the property reverts is called the reversioner. 

This term is used loosely to indicate the rights of a 
beneficiary under a trust who is entitled absolutely on 
the deaffi of a life tenant. Reversionary Interest 
Societies and some insurance companies will lend 
money against such an interest. 

REVERSIONER. (See Reversion.) 

REVOCABLE CREDIT. (See Documentary 
Credet.) 

REVOCATION. By the Stamp Act, 1891, the stamp 
duty is — 

Revocation of any use or trust of any pro- £ s, d, 

perty by any writing not being a will . 10 0 
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REVOLVING CREDIT. A credit under which an 
indefinite amount may be drawn as opposed to a fixed 
credit, which permits of drawings by one or more drafts 
up to a fixed sum, the reaching of which means the 
e&austion of the credit. In Nordskog v. National Bank 
(1922), 10 LI. L.R. 652 an expert witness defined the 
term as follows : “A revolving credit is one for a certain 
sum which is automatically renewed by putting on at 
the bottom that which is taken off at the top.” It may 
be a blank credit— a rare variety— where an unlimited 
amount may be drawn at any time; or it may be for 
an unlimited amount in total but with a stated limit 
to the amounts of drafts that may be outstanding at 
any one time. Sometimes it is for an unlimited sum, 
but with a limit on the amount which may be drawn at 
any one time. Another type provides for a limited 
amount to be drawn within a given period, and once 
the limit has been utilised in the given period, no further 
drawings can be made until the new period commences. 

RIGGING THE MARKET, A Stock Exchange 
term to signify the artificial forcing up of prices by 
speculators with the object of inducing the public to 
become purchasers at the false prices. 

RIGHTS ISSUES. When^ an existing cornpany 
requires share capital, and it is believed that existing 
shareholders will be willing to raise most of what is 
needed, the making of a public issue with its attendant 
expense and leg^l formalities can be avoided. It has 
lately become very common for a company to offer 
new shares direct to its existing members. It does this 
by sending to the shareholder a “rights” letter, which 
usually takes the form of a provisional allotment 
letter. An alternative and similar form which is now 
seldom used is the letter of rights which, on acceptance, 
is exchanged for a letter of allotment. The document 
contains an offer by the company to the person named 
and requires acceptance and/or payment by him before 
there is any contract to take or to issue the shar^. It 
may be thought of as an ordinary application for shares 
with the difference that, instead of its signature by the 
applicant being an offer to subscribe, and the offer 
requiring acceptance by the company, its signature by 
the acceptor is an acceptance of an offer to allot already 
made. 

Offers of shares of a class already in existence we 
often made in this way, particularly when the proportion 
of new shares to old is not very large. TOe price is 
generally pitched appreciably below the market price 
of the existing shares, in order to make the offer 
attractive and thus to ensure its success. The rights to 
subscribe, therefore, have themselves a market value 
and can be sold- The letter will contain provisions 
similar to those in ordinary allotment letters for 
renunciation, splitting, consolidation, payment of 
instalments, registration by renouncee, as well as for 
acceptance by the original addressee, (prom an article 
by Mr. W. R. Tolfree in the Journal of the Institute of 
Bankers, Aug ust, 19 60.) 

ROOT OF TITLE. A purchaser of land can, unless 
there is an agreement to the contrary, require the title 


to be deduced for thirty years. Previous to 1st January, 
1926, the period was forty years. It may be necessa^ 
to go back further than thirty years to obtain a good root 
of title. The deed which is taken as the beginning of the 
title is called the root of title. 

A twenty years’ title is often accepted as sufficient. 

If it is stipulated in a contract for sale of a property, 
or in the printed “conditions of sale,” that the title 
shall commence with a certain deed or will, then that 
deed or will becomes the root of title. 

A mortgage deed or purchase deed is a good root of 
title, but a general devise of property in a will is not a 
good root of title, as the will does not identify the pro- 
perty. 

Section 45 (6), of the Law of Property Act, 1925, 
provides as follows — 

“Recitals, statements, and descriptions of facts, 
matters and parties contained in deeds, instruments, 
Acts of Parliament or statutory declarations, twenty 
years old at the date of the contract, shall, unless and 
except so far as they may be proved to be inaccurate, 
be taken to be sufficient evidence of the truth of such 
facts, matters and descriptions.” 

By the Law of Property Act, 1925, Section 45 (1): 
“A purchaser of any property shall not require the 
production, or any abstract or copy, of any deed, will 
or other document, dated or made before the time 
prescribed by law, or stipulated, for commencement of 
the title. . . (See Title Deeds.) 

ROYAL MINT. (See Mint.) 

ROYALTY. A rent, payable to the landlord, of a 
certain percentage of the profits derived from the work- 
ing of a mine upon his estate, or from the minerals 
reserved to Mm, or so much per ton from the minerals 
raised. 

The term is also used loosely in relation to payment 
received in respect of a copyright. 

RULE IN CLAYTON’S CASE. (See Clayton’s 
Case.) 

RULE IN ROYAL BRITISH BANK v. TUR- 
QUAND. In Royal British Bank v. Turquand (1856), 
25 L.J. Q.B. 327, it was decided that, if on the constitu- 
tion of the company, directors might have been 
authorised to do certain things (e.g. enter into contracts), 
an outsider was entitled to assume that the directors 
had been so authorised. In other words, if an official 
of a company is found doing acts on behalf of the com- 
pany which the articles permit him to do when duly 
authorised, a party doing business with the company is 
entitled to assume that the authority which the articles 
say the official can use has actually been put in his hands 
by the company. Where the articles of a comply 
provided for the drawing of bills by the managto 
director as and when authorised by the board, and he 
drew bills without such authority and in fraud of the 
company, it was held that the company could not 
repudiate the bills, as outside parties were entitled to 
assume that the managing director was actually v^ted 
with the authority which the articles provided could be 
I put in his hands, (pey v. Fullinger (1921), 37 T .L.R. 10.) 
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The rule is not capable of simple application, hov/- 
ever, and has been severely modified by later decisions. 
Firstly, a party cannot benefit by the rule if at the time 
he entered into business contracts with the company 
he did not know of the delegation of powers, i.e. if he 
was not cognisant of the contents of the articles of the 
company. The benefit of the Rule cannot be taken 
where there is forgery. (Kredit Bank Kassel G,m,b,h, v. 
Schenkers Ltd., [1927] 1 K.B. 826.) Again, the rule will 
not operate in favour of a party dealing with a company 
where the transaction is unusual or abnormal or not 
one which the person engaging the company might be 
expected to be trusted with, unless he is so empowered 
specifically in the articles of association. {Houghton 
& Co. V. NothardLowe & Wills, [1928] A.C. 1.) 

In Rama Corporation v. Proved Tin and General 
Investments Limited, [1952] 2 Q.B. 147, it was held that 
a person who, at the time of making a contract with a 
company, has no knowledge of the company’s articles 
of association, cannot rely on those articles as confer- 
ring ostensible or apparent authority on the agent with 
whom he dealt. 

This is the present position in English law, but in a 
South African case decided in 1958 a different opinion 
was stated. This was Mahomed v. Ravat Bombay 
House (Pfj.) Limited, [1958] 4 S.A. 704. In this case 
two promissory notes for £350 each had been signed by 
S. E. Ravat. His signature appeared on the impression 
of a stamp reading “for S. E. Ravat Bombay House 
(Pty.) Limited” followed by two spaces for signatures, 
the one marked “Director,” the other “Secretary.” 
Ravat was one of the directors of the company, and his 
signature appeared in each case on the line between 
those two spaces. Both notes were accommodation 
notes payable to A. Khan, who indorsed them. The 
plaintiff became the holder for value of the notes, which 
the company refused to pay on the ground that Ravat 
had no authority to bind the company in the way he 
did. In this connection the company relied upon clause 
44 of its articles of association, which provided as 
follows: “Any documents of any description requiring 
the signature of the company including cheques, pro- 
missory notes. . .shall be sufficiently and properly 


signed and shall be binding upon the company when 
signed by two directors of the company unless and until 
otherwise determined at a meeting of the directors.” 

The Transvaal Provincial Division held that the 
plaintiff’s contention that he was entitled to rely on the 
apparent authority of one director to bind the company 
was sound. It was stated, however, that “it is immaterial 
whether or not the plaintiff was actually aware of the 
provisions of the memorandum and articles of associa- 
tion of the company, for the Rule is not dependent on 
the requisites of estoppel.” 

This is an important divergence between the two legal 
systems. 

RUNNING BROKER. The term applied to the t 3 ^e 
of bill broker who earned his livelihood by taking bills 
from the major sources of supply in the City — ^mer- 
chants, accepting houses, foreign, colonial, and exchange 
banks — and disposing of them forthwith on a commis- 
sion basis to the discount houses and the banks. 

During the last twenty years the discount market 
has been subject to a process of amalgamation and 
absorption, and but two firms of running brokers have 
survived. They now function, however, on similar 
lines to the discount houses. 

RUPEE. The Indian unit of currency, also used in 
Ceylon, Mauritius, and other places. 

RURAL DISTRICT COUNCIL. When a bank is 
appointed as banker to a Rural District Council, a 
resolution under seal of the Council should be ob- 
tained and the account opened in the name of the 
Council. 

There is no statutory requirement as to the drawing 
of cheques, but it is prudent to arrange for at least two 
officials to sign. Cheques are frequently drawn in 
pursuance of an order of the Council as in the case of 
County or Borough Councils (g.v.). 

All borrowings require Government sanction, except 
those falling under Section 215 (a) of the Local Govern- 
ment Act, 1933, or money raised by mortgage of sewage 
works and plant. 

A resolution of the Council should be obtained 
covering all borrowings. (See Local Authorities, 
County Councils.) 
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SAFE CUSTODY. It is the custom of bankers to allow another person to remove a certain article from 

receive and take charge of deed boxes, securities and all a box or parcel, the banker must see that only the 

manner of articles of value belonging to their customers, specified article is taken out. 

When articles are deposited for safe custody, some 'inihQ cbsq of In re DePothoniery Dent v.DeFothonkr, 

banks give a form of receipt. [1900] 2 Ch. 529, the following statement was given as 

The customer depositing the articles for safe custody to the practice in London with regard to the safe 

may be required to sign the counterfoil bearing the custody of bearer bonds: “It is a common practice of 

same number as the receipt which he obtains. investors to deposit such bonds with their bankers upon 

This acts as a confirmation from the customer of the a simple acknowledgment by the bankers of the receipt 
articles which he has left to be taken care of. thereof. In such cases the bankers accept the deposit 

Where a locked box, or sealed packet is received for subject to such msponsibility as is imposed upon them 

safe custody, any receipt given therefor should state by law for their safe custody, and they collect the 

“contents unknovra.” coupons for their customers, and credit them to the 

Some bankers, however, do not give any receipts for accoxmt of the customers, as and when received. From 

articles left with them for safe keeping, unless specially my own knowledge of the course of business in the City, 

requested so to do. They merely keep particulars of I say that it is a very common practice amongst men of 

them in the safe custody register, and when the customer business, and joint stock companies who hold large 

receives the articles back again he signs an acknow- quantities of bonds, to deposit them with their bankers 

ledgment for them in the register. Some bankers, who upon the above terms, and I believe that such practice 

give no acknowledgments, permit the customer to see offers to the owner of the bonds as good a security for 

die entry of the deposit in the safe custody register. the safe and proper custody of such bonds as can be 

When articles have been deposited in joint names obtained, and is at the same time the most convenient 

they should not be given up except on the written course the bondholder can adopt as regards the coUec- 

authority of all the parties. If one of the depositors has tion of interest on the bonds. If bonds to bearer are 

died, the authority of his legal representatives should be deposited with bankers in a locked box or other closed 

obtained before delivery to the survivor or survivors, receptacle, the bankers do not give any receipt for the 

“The property may not be joint, but common, in which bonds, but only a general acknowledgment of receipt of 
case there is no right of survivorship.” (Sir John Paget, the box, and decline to accept any responsibility for its 

Law of Banking,) contents.” In the same way it was held that the trustees 

The modem form of mandate for a joint account were “justified in depositing the bonds with the bankers 
provides, however, for the delivery of safe custody items upon those terms, which will not justify the bankers in 

to either or both of two depositors, and in some cases parting vdth the bonds except imder the authority of all 

for a good discharge by delivery to the survivor(s) in the trustees, but will justify the bankers in cutting off 

the case of decease of one of the depositors. the coupons and collecting them as and when they are 

All the executors of a deceased person should join due, in the ordinary course.” 
in an authority to give up safe custody articles wMch By the Trustee Act, 1925, a trustee must deposit 
were deposited in the name of the deceased. bearer bonds held by him with a bank for safe custody 

Where E^ticles are deposited in the names of execu- and collection of income, (See Section 7 under Trustee 
tors, the signatures of all, or the survivors, should be Investments). 

required before delivery. By Section 21 a trustee may deposit with a bank any 

Where the lodgment is in the names of trustees, it is documents relating to the trust. (See under Trustee.) 
particularly necessary to obtain all their signatures The acceptance of articles for safe custody makes the 
before delivery. In Mendes v. Guedalla (1862), 2 J. & banker a bailee, and the extent of his liability as such 

H. 259, where a box containing bearer bonds was depends on whether he is a gratuitous bailee or a bailee 

lodged for safe custody by three trustees and one of for reward. A gratuitous bailee “is bound to take the 
them held the key in order to cut off the coupons half- same care of the property entrusted to him as a reason- 

yearly, it was held that the bankers “ought not to have ably prudent and careful man may fairly be expected to 

parted with the box, or allowed more than the coupons take of his own property of the like description.” 

to be taken out, without the authority of all the three {Giblin v. M' Mullen (1868), L.R. 2 P.C. 339.) A bailee 

hnustees.” ^ ^ for reward must use the highest degree of care and use 

If the customer becomes bankrupt, the directions of all precautions and devices available in taking care of 

his trustees should be obtained. valuables deposited with him. Rnglish banks do not 

If a banker receives an authority from a depositor to make a practice of making a specific and express charge 
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for safe custody facilities and are consequently gratu- registered in a separate book or in a special part of the 

itous bailees. Two exceptions to this may be noted, ordinary register, and each entiy is numbered con- 

The London Clearing Bankers have published a tariff secutively, a printed number label being afiSxed to each 
of charges to be made in the case of non-resident box. When an article is given up to the customer, he 

customers, covering a variety of services but including either signs the register or gives a separate receipt for it, 

safe custody facilities. Here, therefore, a specific which receipt is kept in some available place and refer- 

charge is made. The other exception is to be found in ence made to it in the register. When an article is given 

the charge normally levied for a night safe wallet. In up to a third party, the third party signs the register, and 

the application for this service the customer is sometimes a reference is entered to the customer’s letter of author- 

asked to sign a statement that the normal relationship of ity, which should be carefully preserved, 
debtor and creditor will not arise until the wallet is When a safe custody receipt is issued by the banker, 
opened and the contents paid in; and that until that the receipt should be returned duly indorsed before the 

time— that is, while the wallet is lying in the night articles can be given up. (See Safe Custody.) 

safe— the bank shall not be liable for any standard of SAFE DEPOSIT. Some banks provide a service 
care higher than that attributed to a bailee without whereby they make available to their customers a safe 

reward. The acid test, however, is whether a charge is deposit to which the customer himself keeps the key 

made, and for this service it usually is. In some and to which he may have access during business hours, 

quarters it is contended that there is valuable considera- S AFEG UARD INDUSTRIAL INVESTMENTS 
tion in the keeping of the customer’s account and that LIMITED. A company formed in 1953 with the object 

consequently a banker is a bailee for reward. The dis- of providing funds for death duty purposes for the 

tinction tends to be academic, however, for a banker owners of private businesses. It is managed by a trust, 
gives the same care to the custody of his customer’s and the subscribed capital of about £1 million was 
property as he does to his own valuables. If a banker provided by a group of insurance companies and 
delivers articles left for safe custody to other than the trusts. 

customer or his authorised agent, or if he fails to deliver SALE AND PURCHASE OF BANK SHARES 
them to the right party on demand, he will be liable for ACT, 1867. Usually called Leeman’s Act (^.n.). 
conversion quite apart from negligence. A banker is SALE OF GOODS ACT, 1893. (56 & 57 Viet. c. 71.) 
not liable for the theft of his employees provided he has Section 25 provides that where a person has sold goods 

exercised care in his choice of them. and continues in possession of them or of the documents 

If a banker has doubt as to the genuineness of a sig- of title to the goods and sells or pledges them to any 

nature upon an order for delivery of a safe custody person receiving the same without notice of the previous 

article, or any suspicion as to the authority of the person sale the delivery shall have the same effect as if it were 

who presents the order, he is justified in making a authorised by the owner of the goods; and that where 

delay in fulfilling the order until he has had the signa- a purchaser obtains possession of the goods or docu- 
ture confirmed by the customer. In the case of Mrs, ments and sells or pledges them to any person receiving 
Langtry v. The Union Bank of London (which was them without notice of any lien of the original seller, 
settled by judgment for the plaintiff by consent for such delivery shall have the same effect as if the person 
£10,000), the plaintiff’s property was obtained from making the delivery were a mercantile agent in posses- 
the bank by a person presenting a forged order purport- sion of the goods or documents with the consent of the 
ing to be signed by Mrs, Langtry, requesting the bank owner. This Section is practically the same as Sections 

to hand her box to the bearer. 8 and 9 of the Factors Act, 1889. (See Factors Act.) 

In the opinion of most authorities a banker has no Section 44 enacts as follows — 

lien upon securities or articles left with him for safe “Subject to the provisions of this Act, when the 

custody. (See Lien.) If a safe custody article is to be buyer of goods becomes insolvent, the impaid seller 

taken as a security at any time the customer should who has parted with the possession of the goods has 

sign the necessary document of charge. the right of stopping them in transitu^ that is to say, he 

The Bank of France makes a specific charge for may resume possession of the goods as long as they are 

taking care of securities and valuables for customers. in course of transit, and may retain them until payment 

In America, bankers decline to take charge of articles or tender of the price.” 

for safe custody, but they have a system of letting By Section 46 the unpaid seller may exercise his right 
lockers, in the safe deposit department, to customers, of stoppage in transitu either by taking actual possession 
at a rent, thus throwing the responsibility and labour of of the goods or by giving notice of his claim to the 
cutting off coupons, etc., upon the customers. This carrier or other bailee or custodier in whose possession 
system is also found on a limited scale in this country, the goods are. 

SAFE CUSTODY REGISTER. The securities. Section 47 provides as follows — ^ 

boxes, or other articles which may be left by customers “Subject to the provisions of this Act, the unpaid 

with a banker for safe custody are, in some banks, seller’s right of lien or retention or stoppage in transitu 
entered in a register with the date when they are left, is not effected by any sale, or other disposition of the 
the name of the owner, and a description of the security goods which the buyer may have made, unless the seller 
or article. If the boxes are numerous they are usually has assented thereto. 
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“Provided that where a document of title to goods has 
been lawfully transferred to any person as buyer or 
owner of the goods, and that person transfers the docu- 
ment to a person who takes the document in good 
faith and for valuable consideration, then, if such last- 
mentioned transfer was by way of sale, the unpaid 
seller’s right of lien or retention or stoppage in 
transitu is defeated, and if such last-mentioned 
transfer was by way of pledge or other disposition for 
value, the unpaid seller’s right of lien or retention or 
stoppage in transitu can only be exercised subject to the 
rights of the transferee.” 

By Section 16, “where there is a contract for the sale 
of unascertained goods, no property in the goods is 
transferred to the buyer unless and until the goods are 
ascertained.” It has been held that so long as goods are 
unascertained, the fact that an order for deliveiy is 
entered into and the goods sold are transferred to the 
buyer’s name in the warehouseman’s books has no 
effect on the transfer of the property. Thus, in re Wait, 
[1927] 1 Ch. 606, W., a com dealer in Bristol, sold 
500 tons of western white wheat to H. and B. “per 
m.v. Challenger,” and the buyers paid the price of 
about £6,000 to W. against his invoice. W. was 
adjudged bankrupt while the vessel was afloat and, 
when she arrived at Avonmouth, she had on board 
1,000 tons of western white wheat, of which the 500 
tons sold to H. and B. was part. It was held, by a 
majority decision of the Court of Appeal, that the goods 
were unascertained, and until they were appropriated 
to the contract no property passed. Sargant, L.J., in a 
dissenting opinion thought that prior to the bankruptcy 
of Wait an equitable assignment in respect of 500 tons 
of wheat had taken place, and that the trustee in Wait’s 
bankruptcy ought to give effect to that equitable 
interest of the buyers. 

The same strict interpretation was followed in Carlos 
Federspiel & Company S,A. v. Chas, Twigg & Co. Ltd, 
and Another, [1957] 1 Lloyd’s Rep. 240, where a Costa 
Rican company bought eighty-five bicycles from the 
defendant company, f.o.b. Liverpool, paying in 
advance. Twigg and Company Limited went into 
liquidation before the goods were put on board and 
came under the control of the liquidator. The goods 
had been separated from the main stock of goods in 
the factory, packed into cases marked with the name 
of the buyer, registered for consignment, and shipping 
space was reserved. They were not, however, actually 
sent to Liverpool and not, of course, shipped. It was 
held that the property had not passed, and the buyers 
must be left to prove in the liquidation. 

In making advances against produce which forms 
part of a bidk, a banker should see that the goods are 
recorded in the warehouse-keeper’s books in the name 
of the bank, and that such goods are severed from the 
bulk so that they can be clearly identified and ascer- 
tained. 

It is, however, possible to obtain a pledge of unascer- 
tained goods. iCmital and Counties Bank v. Warriner 
(1896)12TX.R.216.) 
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SANS FRAIS. (French, without expense; in 
English, usually written “Incur no expense.”) 

’^ere the indorser of a bill adds these words to his 
signature, they mean that no expense is to be incurred 
over the bill. The words express the wish only of the 
indorser who uses them and do not apply to any 
subsequent indorser who has not used them. ^ 

SANS RECOURS. These words, the French term 
for “Without recourse,” may be added by the drawer 
of a bill or an indorser to his signature to negative his 
own liability to the holder in the event of the bill being 
dishonoured, but the words would not free an indorser 
from liability for any forged signature prior to his 
indorsement. (See Drawer, Indorser, Without Re- 
course.) 

SASINES. (See Appendix I, under Register of 
Sasines.) 

SAVINGS BANKS. A Savings Bank is for the deposit 
of money, the depositor receiving interest thereon. The 
money and interest may be drawn out by the depositor 
as and when required, but he cannot usually issue 
cheques as with an ordinary bank. 

The various Acts relating to Savings Banks were 
consolidated by the Trustee Savings Bank Act, 1954. 
(See Post Office Savings Banks, Trustee Savings 
Banks.) 

SAVINGS CERTIFICATES. The same as National 
Savings Certificates {q.v^, 

SCANDINAVIAN MONETARY UNION. A Union 
formed in 1873 by Norway, Sweden, and Denmark 
with the purpose of keeping their respective currencies 
roughly interchangeable at par. It has not functioned 
since 1914. 

SCHEDULED TERRITORIES. The term applied 
by the Exchange Control Act, 1947, to the countries 
comprised in the Sterling Area (q,v^, 

SCHEME OF ARRANGEMENT. Section 16 (1) of 
the Bankruptcy Act, 1914, provides: “Where a deMor 
intends to make a proposal for a composition in satis- 
faction of his debts, or a proposal for a scheme of 
arrangement of his affairs, he shall within four days of 
submitting his statement of affairs, or within such time 
thereafter as the official receiver may fix, lodge with 
the official receiver a proposal in writing, signed by 
him, embodying the terms of the composition or scheme 
, . . and setting out particulars of any sureties or 
securities proposed.” 

Such a composition or scheme requires the acceptance 
of a majority in number and three-quarters in value of 
all proving creditors, and the approval of the Court, 
which will not be given unless it provides reasonable 
security for the payment of not less than five shillings 
in the pound on all unsecured debts in cases where an 
unconditional discharge would be refused. Acceptance 
by the creditors and approval by the Court means the 
discharge of the receiving order. The debtor or any 
trustee appointed under the scheme is revested with his 
property and thereupon put into the same position 
as if he had got his discharge in bankruptcy save for the 
provision of the scheme or composition. 
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A scheme of arrangement (made after a receiving 
order) must not be confused with a deed of arrangement 
made to avoid bankruptcy proceedings. (See Deed of 
Arrangement.) 

SCOTLAND. (See Appendix on Scottish Banking.) 

SCOTTISH AGRICLLTIJRAL SECURITIES COR- 
PORAHON LIMITED. A corporation with share 
capital subscribed by Scottish banks which fulfils 
similar functions in Scotland to those performed in 
England and Wales by the Agricultural Mortgage 
Corporation (q.v.), 

SCRIP. SCRIP CERTIFICATE. (Scrip is a con- 
traction of “subscription.”) 

Ordinary certificates are v&ry commonly referred to 
as “scrip”; but scrip or a scrip certificate is really the 
document or provisional certificate which is given to a 
person who has, for example, agreed to take up bonds 
in connection with a Government loan and has paid 
the first instalment. Scrip is principally associated with 
the issue of debentures, or bonds. 

A person desirous of obtaining some bonds in a new 
issue pays to the bank which has the management of 
the issue of deposit of £x per cent upon the amount of 
the bonds required, and requests that he be allotted 
that amount of bonds at the price of £y per cent. He 
agrees to accept the same or any smaller amount that 
may be allotted to him, and to pay the further sums due 
on such allotment according to the terms of the 
prospectus. If his application is successful he receives 
a letter of allotment stating the amount of bonds which 
have been allotted to him. At a certain date, the letter 
of allotment is exchanged for a scrip certificate, a docu- 
ment which states the amount that has been paid to- 
wards the price of the bond and sets forth the dates 
when the remaining instalments are due and the amount 
of each. A form of receipt is appended for each instal- 
ment, which is filled up by the bank whenever an 
instalment is paid. When all the instalments have been 
paid the holder is entitled to a duly stamped bond in 
exchange for the scrip certificate. If an instalment is 
not paid, it renders all previous payments liable to 
forfeiture. Where interest will be payable before the 
bonds are ready to be issued, a coupon is appended 
at the foot of the scrip certificate. The receipts must 
not be detached from the scrip certificate, and when 
remitting the instalments the certificate must accompany 
the remittance. 

The following is a specimen of a scrip certificate — 

£100 No. 4623. 

Foreign Government 5 per Cent Sterling 
Loan of 19 , for £2,000,000, at 90 per Cent. 

Scrip certificate for £100, 

The Bearer of this scrip certificate has paid in respect 
of One hundred pounds of the above loan, the sum of 
£10, leaving a balance of £80, payable as follows— 

£10 per cent on 1st July, 19 . 

£10 per cent on 1st August, 19 . 

£10 per cent on 1st September, 19 . 

£25 per cent on 1st October, 19 . 

£25 per cent on 1st November, 19 . 


After payment of the above instalments the Bearer 
will be entitled to a duly stamped bond in exchange for 
this scrip certificate. Due notice will be given by adver- 
tisement in The Times when the bonds are ready for 
delivery. 

Default in payment of any instalment will render all 
previous payments liable to forfeiture. 

For The British Banking Co. Ltd. 

Registered John Brown, 

London 19 . General Manager. 

Receipt for Instalment of 10 per cent. 

Due 1st July, 19 . 

Received 19 , the sum of Ten pounds, 

being the instalment due 1st July, 19 . 

For The British Banking Co. Ltd., 

£10 Cashier. 

Receipt for Instalment of 10 per cent. 

Due 1st August, 19 . 

Received 19 , the sum of Ten pounds, 

being the instalment due 1st August, 19 . 

For The British Banking Co. Ltd., 

£10. Cashier. 

Receipt for Instalment of 10 per cent. 

Due 1st September, 19 . 

Received 19 , the sum of Ten pounds, 

being the instalment due 1st September, 19 . 

For The British Banking Co. Ltd., 

£10. Cashier. 

Receipt for Instalment of 25 per cent. 

Due 1st October, 19 . 

Received 19 , the sum of Twenty-five 

pounds, being the instalment due 1st October, 19 . 

For The British Banking Co. Ltd., 

£25 Cashier. 

Receipt for Instalment of 2$ per cent. 

Due 1st November, 19 - 
Received 19 , the sum of Twenty-five 

poimds, being the instalment due 1st November, 19 . 

For The British Banking Co. Ltd., 

£25. Cashier, 

Foreign Government 5 per Cent Sterling 
Loan, 19 . 

Coupon for Two pounds ten shillings due 1st Decem- 
ber, 19 . 

Payable at The British Banking Co. Ltd. London. 

£2 10s. Od. 

Stamp Duty on Scrip Certificates was abolished by 
the Finance Act, 1949. 

A coupon attached to a scrip certificate requires to 
be stamped. (See Companies, Instalment Allotment, 
Letter of Allotment, Share Capital.) 

SEA INSURANCE. (See Marine Insurance 
Policy.) 
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SEAL. An impression in wax, or other soft substance, 
made by an engraved stamp. Also the engraved stamp 
itself. At one time the seal was usually attached to the 
document by a strip of parchment or a cord. As deeds 
now require to be signed by the parties thereto, the use 
of the seal has become a mere formality and a simple 
wafer is frequently used, as in transfers of shares and 
stocks, instead of an impression in wax. 

The letters L.S. inside a circle, thus which are 

seen on transfer forms, stand for locus sigillU and 
mean the place of the seal. They do not, however, act 
instead of a seal or wafer. 

The seal of a company is called its common seal. 
Every company “shall have its name engraven in legible 
characters on its seal.” If an officer of a company, or 
any person on its behalf, uses or authorises the use of 
any seal purporting to be a seal of the company, 
whereupon its name is not engraven as afor^aid, he 
shall be liable to a fine not exceeding fifty pounds. 
(Section 108 of the Companies Act, 1948.) The seal of 
a company is tisually affixed in the presence of two 
directors, who sign the document, which is also counter- 
signed by the secretary or such other person as the 
directors may appoint for the purpose. A record is 
kept of each document which is sealed, the entry being 
initialed by the persons who witnessed the affixing of 
the seal. The seal is usually kept in a box or case 
secured by two locks, the keys of which are held by 
different persons. 

Sections 34 and 35 of the Companies Act, 1948, give 
powers to a company to empower any person, as its 
attorney, to execute deeds abroad and to have an 
official seal for use abroad — 

“34. (1) A company may, by writing under its 
common seal, empower any person, either 
generally or in respect of any specified 
matters, as its attorney, to execute deeds on its 
behalf in any place not situate in the United 
Kingdom, 

“(2) A deed signed by such an attorney on behalf of 
the company, and under his seal, shall bind 
the company, and have the same effect as if it 
were under its common seal. 

“35. (1) A company whose objects require or com- 
prise the transaction of business in foreign 
countries may, if authorised by its articles, 
have for use in any territory, district, or place 
not situate in the United Kingdom, an official 
seal, which shall be a facsimile of the common 
seal of the company, with the addition on its 
face of the name of every territory, district, 
or place where it is to be used. 

“(2) A d^ or other document to which an official 
seal is duly affixed shall bind the company as 
if it had been sealed with the common seal of 
the company. 

“(3) A company having an official seal for use in any 
such territory, district, or place, may, by writing 


xmder its common seal, authorise any person 
appointed for the purpose in that territory, 
district, or place to affix the official seal to any 
deed or other document to which the com- 
pany is party in that territory, district, or 
place. 

“(4) The authority of any such agent shall as 
between the company and any person dealing 
with the agent, continue during the period, tf 
any, mentioned in the instrument conferring 
the authority, or if no period is there men- 
tioned, then until notice of the revocation or 
determination of the agent’s authority has been 
given to the person dealing with him. 

“(5) The person affixing any such official seal shall, 
by writing under his hand, certify on the deed 
or other instrument to which the seal is 
affixed, the date on which and the place at 
which it is affixed.” 

Section 36 provides for the authentication of docu- 
ments — 

“A document or proceeding requiring authentica- 
tion by a company may be signed by a director, 
secretary, or other authorised officer of the company, 
and need not be under its common seal.” (See Com- 
panies.) 

SEAL BOOK. (See Common Seal Book.) 

SEAMAN’S ALLOTMENT NOTE. (See Allot- 
ment Nott.) 

SEAMAN’S NOTE. (See Advance Note.) 

SEARCHES. (See summary of registrations and 
searches under Mortgage.) 

SECOND-dASS PAPER. First-class paper in- 
cludes bank bills and bills bearing names of the highest 
standing. Where the position is not so good, the bills 
fall into a second or a third-class position, or even into 
a still lower class, according to circumstances. 

SECOND MORTGAGE. Where a mortgagor has 
given a first mortgage, he can thereafter create a second 
and subsequent mortgages on the same property. 
Moreover the fact that the first mortgage is a legal one 
will not now debar him from creating subsequent legal 
mortgages. Before the Law of Property Act, 1925, 
second mortgages were of necessity equitable ones, for 
the legal estate was conveyed to the first mortgagee 
assuming that he took a legal mortgage. A second 
mortgage will now take the form of a grant of a term 
of years longer (usually by one day) than the first 
mortgagee’s term (usually 3,000 years). 

It is desirable to take a second mortgage in le^l and 
not equitable form, for it is possible in sorne circum- 
stances for an equitable mortgage to be overridden even 
if registered. 

If a second mortgage is taken as security, notice 
should be given to the first mortgagee and his acknow- 
ledgment obtained, together with confirmation of the 
amount due to him. He should be asked if he is under 
any obligation to make further advances, for if so, such 
further advances will rank in front of the second 
mortgage. The usual searches should be made to see if 
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any prior incumbrances exist. Usually the relative given to the Special Commissioners to obtain informa- 
deeds will be with the first mortgagee, in which case the tion as to income from securities, 
second mortgage must be registered as a Class C(i) In 1962 the Government announced its intention of 
charge (puisne mortgage) if a legal mortgage, or C(iii) levying a capital gains tax, described as “income tax 

Charge (general equitable charge) if an equitable mort- (imder a new Case VII of Schedule D), surtax and profits 

gage. Such registration will protect the second mort- tax on certain short-term gains, hitherto non-taxable.” 
gagee against subsequent mortgages. If witliin the On this point the Chancellor said in his Budget Speech : 

jurisdiction of the Yorkshire Registries, registration on “For the obtaining of information about gains liable 
the Deeds Register, whether accompanied by the deeds to tax under Case VII we shall rely primarily upon the 
or not, is necessary for a legal mortgage; registration ordinary income tax returns ... but further powers 

on the Charges Register is necessary if an equitable will be needed to safeguard the revenue against evasion, 

mortgage is taken without the deeds. We shall propose that powers be given to the Inland 

In the case of registered land, a second charge can be Revenue to obtain from . . . banks . . . details of 

taken and registered at the Land Registry, who will transactions carried out on behalf of named persons.” 
issue a certificate of second charge. (See Land Regi- These powers appeared in Section 16 of the Finance 
smATiON.) Act, 1962 and are in very broad terms. (See the Section 

A second mortgage is not a desirable banking under Capital Gains Tax.) 
security; the paper margin between the value of the 2. Where there is a duty to the public to disclose, 

property and the first mortgage tends to shrink on 3. Where the mterests of the bank require disclosure 

realisation; a first mortgagee is not bound to consider (e.g. where a bank issues a writ for repayment of an 

a second mortgagee in realising the security, and advance stating thereon the amount due or where 

although a second mortgagee is entitled to sell without demand is made on a guarantor for the amount owing 

obtaining the first mortgagee’s permission, he must by the customer). 

redeem the first mortgage before applying the proceeds 4. Where the disclosure is made with the express or 
of sale to his mortgage. Frequently a second mortgagee implied consent of the customer, 
has perforce to take over the first mortgage in order to The duty of secrecy does not cease with the closing 
deal effectively with the security. (See Mortgage, of the customer’s account. (See Banker’s Opinions.) 
Notice of Second Mortgage.) SECRET COMMISSION. Where an agent cor- 

SECOND OF EXCHANGE. (See Bill in a Set.) ruptly accepts any consideration as an inducement to 
SECRECY. One of the terms of the relationship act contrary to the interests or business of his principal, 
between banker and customer is that the former will or any person corruptly gives such consideration to the 
keep the latter’s affairs secret, and every member of a agent, it is a misdemeanour. (See Prevention of 
bank’s staff is required to sign a declaration of secrecy Corruption Act, 1906.) 

as regards the business of the bank. SECRET OR HIDDEN RESERVES. Reserves 

The occasions when a banker is discharged from his which do not appear in the published statement of 
duty of secrecy were summed up in the case of Toumier accounts of a business. Such reserves may be created by 
V. National Provincial Bank Ltd,, [1924] 1 K.B. 461. excessive depreciation of fixed assets and by taking no 
They are — account of appreciation in the value of assets which 

1 . Where disclosure is under compulsion of law (e.g. remain in the balance sheet at cost prices. Where secret 
an order made under the Bankers’ Books Evidence reserves are accumulated as a matter of caution, as in 
Act or information given to the Director of Public the case of banks, they do not offend against sound 
Prosecutions concerning a company’s account, under finance but they are the subject ofcriticism when created 
Sections 169 (2) and 334 (5) of the Companies Act, to conceal an abnormal profit or when used to cover up 
1948). losses and to pay dividends in years of heavy trading 

Under this head the most important reasons for losses. (See under Jenkins Committee, Reserves.) 
disclosure are connected with the working of the revenue SECIJRED CREDITOR. “A person holding a 

laws. The Income Tax Act, 1952, contained several mortgage charge or hen on the property of the debtor, 
sections compelling disclosure for the purpose of or any part thereof, as a security for a debt due to him 
defeating tax evasion. Section 22 enables the revenue from the debtor.” (Bankruptcy Act, 1914, Section 
authorities to call for information as to the names and 167.) (See Proof of Debts.) 
addresses of all persons whose securities are being SECURICOR. An organisation which will accept 
held (banks are, of course, only one of a class of persons the responsibility of conveying cash between a bank and 

to whom this Section apphes). Section 29 obHges a its customer. (See Armoured Car Company.) 
borrower to make a return of interest paid by him on the SECURITIES. In Re Douglas's Will Trusts, Lloyds 

money in his hands belonging to a lender, and banks are Bank v. Nelson and Others, [1959] 2 All E.R, 620, the 
here expressly named. The Section is mainly applic- Court had to consider the meaning to be given to the 
able to Deposit Interest Paid. Cases where the annual word “securities” in the investment clause of a will, 
amount involved is less than £15 are excepted. Under The primaiy meaning is “a debt or claim the payment 
Section 103 banks must, if asked, prepare lists of of which is in some way secured,” but there is no doubt 
customers in certain cases, and in Section 234 power is that in modem business and legal usage the word has 
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acquired a meaning synonymous with investments 
generally. In this case, Vaizey, J., decided in favour of 
the wider meaning and held that the word meant 
investments and was not confined to secured invest- 
ments. He declared that “securities” in the clause 
before him included any stock or shares or bonds by 
way of investment. 

SECURITY. Information regarding the various 
forms of securities, and the charges, etc., will be found 
under the respective headings. (See Advances, Ameri- 
can Share Certcficates, Bearer Bonds, Bill of 
Lading, Bill of Sale, Bond of Credit, Certihca-ie, 
Collateral Security, Debenture, Debts— Assign- 
ment OF, Dock Warrant, Goods, Guarantee, 
Inscribed Stock, Lien, Life Policy, Negotiable 
Instruments, Shares, Ship, Subrogation, Ttile 
Deeds.) 

SECURITY EXPRESS. An organisation which will 
accept the responsibility of conveying cash between a 
bank and its customer. (See Armoured Car Company.) 

SEIGNIORAGE, SEIGNEURAGE. OrlginaUy, the 
word was applied to that part of the income of the King 
or seigneur which was derived from the coinage of metal 
by the Mint. Since the year 1666 the coinage of gold 
has been free of charge. The word is now commonly 
used to apply to the profit which the Government makes 
on the manufacture of cupro-nickel and bronze coins. 
These coins are token money, and the value which is 
affixed to them by law is greater than the value of the 
metal of which they are composed, and it is from that 
difference that the profit is obtained. (See Brassage.) 

SEISIN. SEIZIN. Possession. (See Livery of 
Seisin.) 

By the Stamp Act, 1891, the stamp duties are — 

£ j. d. 

Seisin. Instrument of seisin given upon any 
charter, precept of dare constat, or precept 
from chancery, or upon any wadset, heri- 
table bond, disposition, apprising, adjudica- 
tion, or otherwise of any lands or heritable 
subjects m Scotland .... 5 0 

And any Notarial Instrument to be 
expeded and recorded in any register of 
sasines .50 

SELLING OUT. If a purchaser on the Stock Ex- 
change fails to take up at the appointed time the 
securities which he agre^ to buy, the seller can “sell 
out” ag 3 .inst him; that is, he can instruct the Stock 
Exchange official broker to sell the securities, and any 
loss which arises must be paid by the purchaser. (See 
Buying In.) 

SEQUESTRATION. In Scotland a decree of 
sequestration is equivalent to an adjudication of bank- 
ruptcy in England. 

The word is also applied to the placing of a property, 
about which there is a dispute, in the hands of a third 
party until the dispute is settled. (See also Writ of 
Sequestration.) 

SEQUESTRATION OF A BENEFICE. When a 
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benefice is vacant and before a new incumbent is 
appointed, the finances of the living are administered 
by a sequestrator, appointed by the Diocesan Bishop. 
The Parochial Church Council has nothing to do with 
the duties of sequestration, nor has the sequestrator 
anything to do with the Parochial Church Council 
The income of the benefice is entirely distinct from the 
church funds. A sequestrator’s duties are to receive the 
income of the benefice, to make such payments there- 
from as are necessary for the services of the church, and 
to protect the property of the benefice. A special 
account should be opened by the sequestrator entitled 
“Sequestration Account of the Benefice of X,” and if 
more than one sequestrator is appointed, both or all 
must sign cheques, etc. The sequestration document 
should be produced when the account is opened and 
overdrafts are usually permitted in anticipation of 
income; interest on such overdraft is a lawful charge 
upon the account. 

SET-OFF. In law, set-off consists of the total or 
partial merging of a claim of one person against 
another in a counter-claim by the latter against the 
former. Whilst set-off may be given by agreement it is 
essentially a statutory right or a right created by Rules 
of Court. The first statute giving a defendant a right to 
plead a set-off was passed in 1729 and re-enacted in 
1735. These statutes are now repealed and their sub- 
stance is found in the Rules of the Supreme Court. 
Where no right of set-off exists in law, it may be created 
by agreement express or implied, such as a course of 
mutual dealing. 

A banker has a right of set-off in respect of different 
accounts of his customer which are in the same right 
and provided there is no agreement to the contrary. 
Thus there is no right of set-off against the credit 
balance on the account of a trustee or executor in respect 
of a debt on his private account. But if the trust 
account were in debit, a right of set-off would exist 
against the credit balance on the personal account of 
the trustee, for ordinarily he is personally liable for the 
borrowing on the trust account. A credit balance on an 
executor’s account cannot be set off against a debit 
balance on the deceased’s account, neither can a credit 
balance on the deceased’s account be set off against a 
debit balance on the executor’s account, for set-off may 
only be claimed if both debts have arisen either before 
or after death. 

A partner’s credit balance cannot be set off against a 
debit balance on the firm’s account unless several 
liability has been established. A credit balance on a 
firm’s account cannot be set off against a debit balance 
on a partner’s private account. 

Credit balances on a solicitor’s client account cannot 
be set off against moneys owing on the solicitor’s 
other accounts. (Solicitor’s Act, 1957, Section 85.) 

Where an auctioneer’s private account was over- 
drawn, a bank was held entitled to set off against it the 
credit balance on the customer’s auction mart account 
notwithstanding that the balance thereon comprised 
clients’ moneys. {Martin v. Rock Eyton.) 
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In respect of local authorities, a loan or overdraft in 
connection with one undertaking cannot be set off 
against moneys appropriated to another, for such sums 
are in the nature of trust moneys raised for a specific 
object. 

The conditions under which a right of set-off may be 
exercised depend on whether the accounts are “stopped” 
or “running” accoimts. In the case of stopped accounts 
the right of set-ofiF accrues automatically. That is to 
say, where accoimts are broken by death of the customer 
they may be combined before paying over to the legal 
personal representatives of the deceased; where a 
garnishee order is served in respect of a customer 
having more than one account in his own right, any 
debit balances may be set off before accounting to the 
judgment creditor. 

Where the accounts are still operative, however, 
opinions differ as to whether a right of set-off accrues 
without notice. The case of Garnett v. McKewan 
(1872), 27 L.T. 560 is high legal authority for the 
proposition that a banker may set off different accounts 
of his customer without notice, whether such accounts 
are kept at the same or different branches. Here, 
where a credit balance at one branch was appropriated 
to meet a dormant overdraft at another branch, 
resulting in the dishonour of cheques at the first branch, 
it was held that there was no special contract or usage 
proved to keep the accounts separate and that while it 
might be proper and considerate to give notice to a 
customer of intention to combine accounts, there is no 
legal obligation on a bank to do so, arising either from 
express contract or course of dealing. 

In Greenhalgh v. Union Bank of Manchester, [1924] 

2 K.B. 153, it was said, however, “If a banker agrees 
with his customer to open two or more accounts he 
has not, in my opinion, without the consent of the custo- 
mer, any right to move either assets or liabilities from 
the one account to the other; the very basis of his 
agreement with his customer is that the two accounts 
shall be kept separate.” This case concerned the { 
appropriation by the bank of the proceeds of matured 
bills, and some authorities consider that the above 
remarks are not part of the judgment, but obiter 
dicta. 

Sir John Paget considered that a banker can combine 
several accounts in the same right, unless by agreement, 
earmarking, or acourse of business, there is anobligation 
to keep them separate. He recommended, however, 
that due care should be exercised for the customer’s 
credit and the dishonour of outstanding cheques 
avoided if possible. 

In practice, a banker would not arbitrarily and with- 
out notice exercise his right of set-off unless he had an 
agreement to that effect or the customer was in breach 
of contract or had been guilty of fraud. The custom 
of taking a “set-off letter” is very prevalent, but such 
an agreement does not create a right of set-off— it is 
rather evidence that the banker has not waived it and it 
avoids awkward situations that might arise if cheques 
were dishonoured without notice. 
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A deposit account may be set off against an overdraft, 
for the dishonour of cheques does not arise. 

A credit balance on current account cannot be set off 
against a loan account without notice unless payment 
of the loan has been demanded or unless there is an 
agreement to combine without notice. 

Section 31 of the Bankruptcy Act, 1914, provides as 
follows — 

“Where there have been mutual credits, mutual debts 
or other mutual dealings, between a debtor against 
whom a receiving order shall be made under this Act 
and any other person proving or claiming to prove a 
debt under the receiving order, an account shall be taken 
of what is due from the one party to the other in respect 
of such mutual dealings, and the sum due from the one 
party shall be set off against any sum due from the other 
party, and the balance of the account, and no more, 
shall l5e claimed or paid on either side respectively; but 
a person shaU not be entitled under this Section to 
claim the benefit of any set-off against the property of a 
debtor in any case where he had, at the time of giving 
credit to the debtor, notice of an act of bankruptcy 
committed by the debtor and available against him.” 

Under the above Section a banker may, in the event 
of his customer’s bankruptcy, set off a credit balance 
on the account against the contingent liability on any 
bills he has discounted for the customer. The banker 
has the same right when a company is being wound up. 

In re E. J. Morel (1934) Limited, [1962] Ch. 21, it was 
held that where there was a stopped account in debit, 
a wages account also in debit, and a current account in 
credit, the bank could not set off the current account 
credit balance against the stopped account but must 
reduce the wages account (which was preferential). 
The decision depends on the express or implied agree- 
ment of banker and customer in each case. 

(See Garnishee Order, Joint Account, Lien, 
Recover .) 

SETTLED LAND. The Settled Land Act, 1925, 
consolidated the enactments relating to settled land, 
including the amendments contained in the Law of 
Property Act, 1922. 

After 1925 every settlement of a legal estate in land 
inter vivos will have to be effected hy two deeds, a 
“vesting deed” and a “trust instrument.” The former 
vests the land in the tenant for life of the whole fee 
simple or the absolute interest in a lease; and the latter 
declares the trusts of the settled land. 

A settlement is a deed, or will, or other instrument 
under which any land stands for the time being limited, 
for example, in trust for any person by way of succession, 
or limited to or in trust for a married woman. 

Trust Instrument 

The trust instrument shall — 

(1) Declare the trusts affecting the land; 

(2) Appoint trustees of the settlement; 

(3) Contain the power, if any, to appoint new 

trustees; 

(4) Set out any powers intended to be conferred by 
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the settlement in extension of those conferred 
by this Act; 

(5) Bear any ad valorem stamp duty which may be 
payable (whether by virtue of the vesting deed 
or otherwise). (Section 4.) 

Where a settlement is created by a will, the will 
becomes the trust instrument, and the personal repre- 
sentatives shall hold the settled land on trust to convey 
it to the person who is the tenant for life. (Section 6.) 

Vesting Deed 

By the vesting deed the legal estate in the land is 
conveyed to the tenant for life. 

A vesting deed shall contain the following particu- 
lars — 

(1) A description of the settled land. 

(2) A statement that the land is vested in the person 

to whom it is conveyed upon the trusts from 
time to time affecting the settled land. 

(3) The names of the trustees of the settlement. 

(4) The name of the person entitled to appoint new 

trustees. (Section 5.) 

Where a settlement is created by will the personal 
representatives of the testator hold the land in trust and, 
when required, convey it to the tenant for life. This 
conveyance is effected by a vesting assent, in which the 
representatives assent to the vesting of the property 
and supply the same particulars as in a vesting deed. 

On the death of a tenant for life, if the land remains 
settled land, his representatives convey it to the next 
tenant for life. (Section?.) 

There is no stamp duty on a vesting or other assent 
(Section 14), but a vesting deed requires a 10s. fixed 
stamp. 

(See as to special executors for settled land under 
Personal Rjbpresentahves.) 

Deed of Discharge 

On the termination of a settlement, the trustees must 
execute a deed of discharge declaring that they are 
discharged from the trust. A purchaser is then entitled 
to assume that the land has ceased to be settled land. 
(Section 17.) 

Dispositions of Settled Land 

“Disposition” includes a mortgage, charge by way 
of legal mortgage, lease, and every other assurance of 
property except a will. 

i^y disposition by a tenant for life, unless authorised 
by this Act or any other statute, or powers in the vesting 
deed, shall be void, except to convey such equitable 
interests as he has under the trust instrument. 

If any capital money is payable in respect of a trans- 
action, a conveyance to a purchaser of the land shall 
only t^e effect if the capital money is paid to or by the 
direction of the trustees or into Court* 

Notwithstanding anything to the contrary in the 
vestii^ instrument or the trust instrument, capital 
money shall not, except where the trustee is a trust 
corporation, be paid to or by the direction of fewer 
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persons than two as trustees of the settlement. (Section 
18.) 

(In certain instances a tenant for life can sell or mort- 
gage, and the purchaser or mortgagee is not concerned 
as to his capacity— -y/dJ? infra,) 


Tenant for Life 

A tenant for life is the person of full age who is for 
the time being beneficially entitled under a settlement 
to possession of settled land. (Section 19.) 

Various other limited owners have powers of a tenant 
for life, for example, a married woman of full age 
entitled to land for an estate in fee simple, or for a term 
of ye^s absolute. (Section 21.) Since the passing of the 
Married Women (Restraint on Anticipation) Act, 1949, 
a married woman is not fettered by any restraint on 
anticipation. 

Land vested in trustees for charitable, ecclesiastical, 
or public trusts is deemed to be settled land, and the 
trustees have the powers of a tenant for life and of 
trustees of a settlement. A purchaser (including a 
mortgagee) of such land is bound to see that any 
consents or orders requisite for authorising the trans- 
action have been obtained. 

Part II of the Act defines the powers of a tenant for 
life, to sell, exchange and lease the settled land. 

The tenant for Iffe has power to borrow money for 
the various purposes as detailed in Section 71, which 
includes money required to discharge an incumbrance 
on the settled land, or to pay for any improvement 
authorised by this Act or by the settlement, or to 
extinguish any manorial incidents, etc. He may raise 
the money so required on the security of the settled 
land, or of any part thereof, by a legal mortgage, and 
the money so raised shall be capital money. 

Capital money arising under this Act shall not be 
paid to fewer than two trustees, unless the trustee is a 
trust corporation. (Section 94.) See also the provisions 
of Section 18 referred to above. 

A purchaser or mortgagee is not concerned with the 
trusts of a settlement, or whether the vendor or mort- 
gagor is in fact a tenant for life, or a person having the 
powers of a tenant for life, or whether the trustees are 
properly constituted Settled Land Act trustees. He has 
practically a certified life tenant and certified trustees 
with whom he can safely deal so long as he observes the 
above provisions as to capital money. 

Section 110 gives protection to a purchaser or mort- 
gagee dealing in good faith with the tenant for Hfe. 
The purchaser or mortgagee of a legal estate in settled 
land is not entitled to call for the production of the trust 
instrument, or any information concerning it, or any 
ad valorem stamp duty thereon. He is entitled, if the 
last or only principal vesting instrument contains the 
particulars required by this Act, to assume that— 

(1) The person in whom the land is thereby declared 

to be vested is the tenant for life and has all the 
powers of a tenant for life; 

(2) The persons stated therein to be the trustees are 


510 



SET] 


DICTIONARY OF BANKING 


[SET 


the properly constituted trustees of the 
settlement; 

(3) The particulars required by the Act and contained 
in the instrument were correct at its date. 

Existing Settlements on 1st January^ 1926 

The settlement is to be treated as the trust instrument, 
and the trustee may, and on request of the tenant for 
life shall, execute a vesting deed declaring that the legal 
estate is vested in him. (Second Schedule.) 

SETTLEMENT. A settlement is an instrument 
which limits real or personal property, or the enjoyment 
thereof, to several persons in succession. It may be 
made by deed or by will. A common example is the 
deed of settlement made by parties who are about to 
many. (See Settled Land.) 

(See Married Woman, Restraint on Anticipation.) 

Settlement Duty was abolished from August, 1962, 
by the Finance Act, 1962. 

SETTLEMENT OF ACCOUNT. (See Pass Book.) 

SETTLEMENTS— SETTLOR BANKRUPT. Vol- 
untary settlements by a person who subsequently 
becomes bankrupt are dealt with by Section 42 of the 
Bankruptcy Act, 1914 — 

Avoidance of Certain Settlements 

“(1) Any settlement of property, not being a settle- 
ment made before and in consideration of 
marriage, or made in favour of a purchaser or 
incumbrancer in good faith and for valuable 
consideration, or a settlement made on or for 
the wife or children of the settlor of property 
which has accrued to the settlor after marriage 
in right of his wife, shall, if the settlor becomes 
ban&upt within two years after the date of the 
settlement, be void against the trustee in the 
bankruptcy, and shall, if the settlor becomes 
bankrupt at any subsequent time within ten 
years after the date of the settlement, be void 
against the trustee in the bankruptcy, unless 
the parties claiming under the settlement can 
prove that the settlor was, at the time of 
making the settlement, able to pay all his debts 
without the aid of the property comprised in 
the settlement, and that the interest of the 
settlor in such property passed to the trustee 
of such settlement on the execution thereof. 

“(2) Any covenant or contract made by any person 
(hereinafter called the settlor) in consideration 
of his or her marriage, either for the future pay- 
ment of money for the benefit of the settlor’s 
wife or husband, or children, or for the future 
settlement on or for the settlor’s wife or hus- 
band or children, of property, wherein the 
settlor had not at the date of the marriage any 
estate or interest, whether vested or contingent, 
in possession or remainder, and not being 
money or property in right of the settlor’s 
wife or husband, shall, if the settlor is adjudged 
bankrupt and the covenant or contract has not 


been executed at the date of the commencement 
of his bankruptcy, be void against the trustee in 
the bankruptcy, except so far as it enables the 
persons entitled under the covenant or contract 
to claim for dividend in the settlor’s bankruptcy 
under or in respect of the covenant or contract, 
but any such claim to dividend shall be post- 
poned until all claims of the other creditors 
for valuable consideration in money or 
money’s worth have been satisfied. 

“(3) Any payment of money (not being payment of 
premiums on a policy of life assurance) or any 
transfer of property made by the settlor in 
pursuance of such a covenant or contract as 
aforesaid shall be void against the trustee in 
the settlor’s bankruptcy, unless the persons to 
whom the payment or transfer was made 
prove either — 

“(<a0 that the payment or transfer was made 
more than two years before the date of 
the commencement of the bankruptcy; 
or 

“(^) that at the date of the payment or 
transfer the settlor was able to pay all his 
debts without the aid of the money so 
paid or the property so transferred; or 
“(c) that the payment or transfer was made 
in pursuance of a covenant or contract 
to pay or transfer money or property 
expected to come to the settlor from or 
on the death of a particular person 
named in the covenant or contract and 
was made within three months after the 
money or property came into the 
possession or under the control of the 
settlor: 

but, in the event of any such payment or 
transfer being declared void the persons to 
whom it was made shall be entitled to claim 
for dividend under or in respect of the 
covenant or contract in like manner as if it 
had not been executed at the commencement 
of the bankruptcy. 

“(4) ‘Settlement’ shall, for the purposes of this 
Section, include any conveyance or transfer 
of property.” (See Bankruptcy.) 

In Re Hart; ex parte Green v. Hart & Lomas (1912), 
107 L.T. 368, a bankrupt made a voluntary transfer of 
shares to his daughter within two years before his 
bankruptcy. After he had committed an available act 
of bankruptcy the daughter transferred the shares to a 
bona fide purchaser for value who had no notice of the 
act of bankruptcy. Cozens-Hardy, M.R., in the course 
of his judgment, said: “It has been decided that the 
word ‘void’ in Section 42 must be construed as meaning 
‘voidable,’ and not ‘absolutely void,’ and that a bona 
fide purchaser for value from the voluntary donee who 
has derived title to the property before the date of the 
commencement of the bankruptcy has a good title 
against the trustee in bankruptcy.” 
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In this connection reference may be made to Section 
172 of the Law of Property Act, 1925, which is as 
follows — 

“172— (1) Save as provided in this section, every 
conveyance of property, whether made before 
or after the commencement of this Act, with 
intent to defraud creditors, shall be voidable, 
at the instance of any person thereby pre- 
judiced. 

“(2) This section does not affect the operation of a 
disentailing assurance, or the law of bank- 
ruptcy for the time being in force. 

“(3) This section does not extend to any estate or 
interest in property conveyed for valuable 
consideration and in good faith or upon good 
consideration and in good faith to any person 
not having, at the time of the conveyance, 
notice of the intent to defraud creditors.” 

SETTLING DAYS. The London Stock Exchange 
has two “Accounts” in each month, the intervening 
period being ordinarily fourteen days. The settlement 
for each account lasts five days. The first is Making-up 
Day (Wednesday), when arrangements for postponing 
a settlement or delivery until the next account are made. 
The second day is Name Day or Ticket Day (Thursday), 
when a ticket passes in respect of each transaction from 
broker to jobber, specifying details for the transfer 
deed. The third and fourth days are known as “inter- 
mediate” days (Friday and Monday), when uncompleted 
business on the Name Day is settled. The fifth day 
(Tuesday) is called “Account Day,” or “Settling Day,” 
or “Pay Day,” when securities bought for the Account 
are delivered, payments for purchases made, and 
differences settled. 

During the war of 1939-45, settlements were 
abolished and all dealings were for cash. On 7th 
October, 1946, the Council of the Stock Exchange 
announced the resumption of fortnightly settlements as 
on 10th January, 1947. The settlement period was 
extended from four to five days by the inclusion of a 
second intermediate day on Monday, thus making the 
settling day Tuesday. 

Settlements for British Government stocks continue 
to be for cash. 

The settling (pay) day on which securities bought or 
sold are due to be settled for is usually shown on the 
broker’s contract note. 

Securities payable to bearer are handed over on the 
settling day. Ten days are allowed in which to complete 
the delivery of registered securities; but if not delivered 
within that time the stock or ^ares may be “bought 
in” through the ofiSdal buying-in department, and the 
loss must be home by the seller. (See Account Day.) 

SEVERAL UABILirY. (See Joint ano Several 
Liabtliiy.) 

SEVERALTY. Where a person holds an estate in 
severalfy he holds it entirely in his own right, without 
being joined in interest with any other person. (See 
Coparceners, Joint Tenants, Tenancy in Common.) 

SHAREBROKER. (See Stockbrokhi.) 
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SHARE CAPITAL. SHARES. A share is the right 
which a member of a company has to a certain propor- 
tion of the capital, the capital being the total fund 
contributed by the members. On the other hand, he is 
liable for any unpaid balance there may be on the shares 
he holds. Directors usually have power to decline to 
register any transfer of shares, not being fully-paid 
shares, to a person of whom they do not approve, ^d 
also to decline to register any transfer of shares on 
which the company has a lien. (See Transfer of 
Shares.) An infant should not be registered as a share- 
holder, because he can at any time during his minorify 
repudiate the shares. The memorandum of association 
of a company limited by shares must state the amount 
of share capital with which the company proposes to be 
registered, and the division thereof into shares of a fixed 
amount. (See Memorandum of Association.) 

There are special provisions with regard to the sale 
and transfer of bank shares. (See Leeman’s Act.) 

Shares are known by various names, such as prefer- 
ence, guaranteed, ordinary, deferred, foimders’ shares 
and other varieties. The rights of each class of share 
depend upon the provisions in the memorandum and 
articles of association, or in special resolutions of the 
company. The rights attaching to a certain class of 
shares in one company are not necessarily the same as 
those in another company. (See Section 59, Companies 
Act, 1948, given below.) 

If authorised by its articles, a company limited by 
shares may convert its paid-up shares into stock. (See 
Section 61, below). This is the only way in which it can 
create stock. Shares are, practically, divisions of stock 
in fixed amounts, and a shareholder obtains so many of 
those divisions, but a stockholder may obtain any 
(usually even £s) amount of the stock; for example, a 
share may be for £1, £5, £10, £20, £100 and such-like 
amounts, each share bearing a distinct number; where- 
as a holding of stock may be for £70, or for any 
amount, and without any distinguishing number. In an 
ordinary limited company, transfers of stock are 
generally, for convenience, restricted to certain round 
sums. In Government stocks, a transfer may be for 
any odd amount, e.g. £33 16s. lid. 

Before an official quotation on the London Stock 
Exchange can be obtained for stocks and shares, the 
certificates must conform to certain regulations of the 
Council. The articles of association must provide that 
none of the funds of the company shall be employed in 
loans upon the security of its own shares, and that 
fully-paid shares shall be free from all lien. (See 
Quotation on London Stock Exchange.) 

Shares are taken as security in a variety of ways. The 
mere deposit of the certificate with an intent to charge 
gives an equitable mortgage on the shares. In the ordin- 
ary course a memorandum of deposit (^.w.) is taken 
when the share certificate is deposited. If it is not 
proposed to take a legal mortgage but to leave the 
shares in the borrower’s name, notice of lien may be 
given to the company, although in the case of fully-paid 
shares with an oflBdal quotation this is superfluous, for 
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such shares cannot be the subject of a lien by the 
company. (See Notice of Lien.) Sometimes a blank 
transfer is taken in which the name of the bank’s 
nominee may be inserted as transferee. More rarely, 
a completed transfer is taken and stamped but held 
unregistered. (See Blank Transfer.) All such 
methods do not give complete security and the only way 
of perfecting the security is to have the shares registered 
in the name of the bank or its nonoinee. Otherwise if 
the registered holder of shares should prove to be 
merely a trustee, or a nominee of the true owner, the 
banker, who takes the certificate as security for an 
advance to the registered holder, may have to surrender 
the certificate if the true owner intervenes before the 
banker has had the shares registered in his own 
name. But when the banker, without notice of any 
prior equitable charge, has been registered he obtains 
the legal title to the shares. (See Transfer of 
Shares.) 

Where the shares are only partly paid, however, they 
are not, save in exceptional circumstances, transferred, 
for not only would the bank be liable for calls, but such 
liability would continue until one year after they had 
been retransferred or sold. 

In most cases a certificate must be surrendered before 
a transfer of the shares can be effected, but this is not 
an absolute protection to a banker, as it has been held 
that a footnote upon a certificate to the effect that no 
transfer of the shares will be effected without production 
of the certificate does not constitute a contract and is 
not binding on the company. (See Certdficate.) 

The Companies Act, 1948, provides as follows — 

“Section 73. (1) The shares or other interest of any 
member in a company shall be personal 
estate, transferable in manner provided by the 
articles of the company, and shall not be of the 
nature of real estate. 

“(2) Each share in a company having a share capital 
shall be distinguished by its appropriate 
number.” 

“Provided that, if at any time all the issued 
shares in a company, or all the issued shares 
therein of a particular class, are fully paid up 
and rank pari passu for all purposes, none of 
those shares need thereafter have a distin- 
guishing number so long as it remains fully 
paid up and ranks pari passu for all purposes 
with all shares of the same class for the time 
being issued and fully paid up.” 

“81. A certificate, under the common seal of the 
company, specifying any shares held by any member, 
shall be prima facie evidence of the title of the member 
to the shares.” 

“26. (1) The subscribers of the memorandum of a 
company shall be deemed to have agreed to 
become members of the company, and on its 
registration shall be entered as members in its 
registers of members. 

“(2) Every other person who agrees to become a 
member of a company, and whose name is 
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entered in its register of members, shall be a 
member of the company.” 

“117. No notice of any trust, expressed, implied, or 
constructive, shall be entered on the register, or be 
receivable by the Registrar, in the case of companies 
registered in England.” 

Power of Company to Arrange for Different 
Amounts being paid on Shares 

“59. A company, if so authorised by its articles, may 
do any one or more of the following things — 

“(1) Make arrangements on the issue of shares for a 
difference between the shareholders in the 
amounts and times of payment of calls on their 
shares: 

“(2) Accept from any member the whole or a part 
of the amount remaining unpaid on any shares 
held by him, although no part of that amount 
has been caUed up; 

“(3) Pay dividend in proportion to the amount paid 
up on each share where a larger amount is 
paid up on some shares than on others.” 

Power of Company Limited by Shares to Alter 
its Share Capital 

“61. (1) A company limited by shares, or a company 
limited by guarantee and having a share 
capital, if so authorised by its articles, may 
alter the conditions of its memorandum as 
follows (that is to say), it may— 

“(a) increase its share capital by new shares 
of such amount as it thinks expedient; 

consolidate and divide all or any of its 
share capital into shares of larger 
amount than its existing shares; 

“(c) convert all or any of its paid-up shares 
into stock, and reconvert that stock into 

r lid-up shares of any denomination; 

subdivide its shares, or any of them, 
into shares of smaller amount than is 
fixed by the memorandum, so, however, 
that in the subdivision the proportion 
between the amount paid and the 
amount, if any, unpaid on each reduced 
share shall be the same as it was in the 
case of the share from which the reduced 
share is derived; 

“(e) cancel shares which, at the date of the 
passing of the resolution in that behalf, 
have not been taken or agreed to be 
taken by any person, and Sminish the 
amount of its share capital by the amount 
of the shares so cancelled. 

“(2) The powers conferred by this Section must be 
exercised by the company in general meeting. 
“(3) A cancellation of shares in pursuance of this 
Section shall not be deemed to be a reduction 
of share capital within the meaning of this 
Act.” 

Notice to the Registrar of Companies must be given 



DICTIONARY OF BANKING 


SHA] 

of any increase of share capital, consolidation of share 
capital, conversion of shares into stock, etc. (Sections 
62 and 63.) 

Reorganisation of Share Capital 

See provisions of the Companies Act, 1948, under 
Arrangement with Members. 

A Hmited company may, by special resolution, 
determine that any part of its share capital which has 
not already been called up shall not be capable of being 
called up, except for the purposes of the company being 
wound up. (Section 60, see Reserve Liability.) 

Prohibition of Provision of Financial 
Assistance by Company for Purchase of 
or Subscription for its Own or its Holding 
Company s Shares 

“54. (1) Subject as provided in this Section, it shall 
not be lawful for a company to give, whether 
directly or indirectly, and whether by means 
of a loan, guarantee, the provision of security 
or otherwise, any financial assistance for the 
purpose of or in connection with a purchase or 
subscription made or to be made by any person 
of or for any shares in the company, or, where 
the company is a subsidiary company, in its 
holding company: 

“Provided that nothing in this Section shall 
be taken to prohibit — 

“(4t) where the lending of money is part of 
the ordinary business of a company, the 
lending of money by the company in the 
ordinary course of its business; 

“(i^) the provision by a company, in accor- 
dance with any scheme for the time 
being in force, of money for the purchase 
of, or subscription for, fully-paid shares 
in the company or its holding company, 
being a purchase or subscription by 
trustees of or for shares to be held by 
or for the benefit of employees of the 
company, including any director holding 
a salaried employment or office in the 
company; 

“(c) the making by a company of loans to 
persons, other than directors, bona fide 
in the employment of the company with 
a view to enabling those persons to pur- 
chase or subscribe for fully-paid shares 
in the company or its holding company 
to be held by themselves by way of bene- 
ficial ownership. 

“(2) If a company acts in contravention of this 
Section, the company and every officer of the 
company who is in default shall be liable to a 
fine not exceeding one hundred pounds.” 

The aggregate amount of any outstanding loans 
under provisions (6) and (c) shall be shown as a separate 
item in the balance sheet. (Section 54.) 

A company may, if so authorised by its articles, issue 
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redeemable preference shares. (Section 58. See 
Redeemable Preference Shares.) 

A limited company cannot purchase its own shares 
without the sanction of the Court. 

There is usually a provision in a company’s articles 
of association that if a shareholder fails to pay any call, 
the company shall have power to forfeit and sell the 
shares in such manner as they think fit. (See Lien.) 

A provision to forfeit shares for failure to pay a debt 
due (otherwise than in respect of the shares themselves) 
by the shareholder to the company has been declared 
invalid on the grounds that its exercise would amount 
to a reduction of capital, which would be illegal unless 
sanctioned by the court. (See Lien.) 

Where shares are held by trustees upon a trust of 
which the company had notice, the company cannot 
exercise its lien by selling the shares in order to recover 
a debt due to it by one of the trustees. See under 
Lien. 

(See Blank Transfer, Calls, Companies, Holding 
Out, Leeman’s Act, Reduction of Share Capital, 
Stock, Transfer of Shares.) 

SHARE CERTIFICATE. (See Certificate.) 
SHAREHOLDERS’ LEDGER. This book, com- 
monly called the “share ledger,” contains practically 
the same information as is contained in the register. 
(See Register of Members of Company.) An account 
is opened in the ledger for each shareholder, two 
accotmts often appearing on one page showing on the 
one side the number of shares, date when acquired, the 
distinctive numbers, the amotmt per share and total 
amount of capital paid, and a reference to the account 
of the shareholder from whom they were acquired, and 
on the other side the date of any transfer, a reference to 
the transferee’s account, the numbers of the shares and 
total amount of capital transferred. Colunons are some- 
times added to show the balance of shares and capital. 
Particulars of any lien, or instructions regarding the 
payment of dividends, or other matters affecting any 
shareholder are entered at the heading of his account. 

SHAREHOLDERS’ REGISTER. A book ruled to 
show the names of shareholders, their addresses and 
occupations, quantity of shares held, date when ac- 
quired, amount paid up, distinctive numbers of the 
shares, dates of transfers and the numbers of the 
shares transferred. 

(For further information and the Sections of the 
Companies Act, 1948, regarding the register, see 
Register of Members of Company.) 

SHARE-PUSHING. A colloquial term used to 
express the operations of “bucket shop” proprietors 
and dealers in often worthless shares outside the 
machineiy of recognised stock exchanges. In view of the 
wide-spread victimisation of the public, a Departmental 
Committee was appointed by the Government in 1936, 
which issued its report in August, 1937, its terms of 
reference being to review and report on “the operations 
commonly known as share-pushing and share-hawking 
and similar activities.” The Committee recommended 
that the term “stockbroker” should be confined to 
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members of recx)gnised stock exchanges and that 
outside operators shoiild be styled “dealers” and be 
required to enrol themselves on a Board of Trade 
registrar. An applicant for registration must give three 
references— his banker, his solicitor, his stockbroker, 
and, unless previously in business for three years, must 
furnish sureties for £500. 

The Committee further recommended that the 
Larceny Act, Section 32, should be strengthened by 
making not merely “false pretences” (as at present) a 
crime, but also “fraudulent jnisrepresentation as to the 
present or prospective value” of shares offered for sale. 

In 1958 the Prevention of Fraud (Investments) Act 
was passed (^.i?.). 

SHARES. (See Shahe Capital.) 

SHARE WARRANT. A share warrant to bearer 
entitles the holder of it to the fully paid-up shares 
named therein, and the ownership is transferred by 
simply handling the warrant to the purchaser. 

A company limited by shares may issue share 
warrants to bearer, in accordance with the regulations 
contained in Section 83 of the Companies Act, 1948 — 

“(1) A company limited by shares, if so authorised 
by its articles, may, with respect to any fully 
paid-up shares, issue xmder its common seal a 
warrant stating that the bearer of the warrant 
is entitled to the shares therein specified, and 
may provide, by coupons or otherwise, for the 
payment of the future dividends on the shares 
included in the warrant. 

“(2) Such a warrant as aforesaid is in this Act 
termed a ‘share warrant.’ 

“(3) A share warrant shall entitle the bearer thereof 
to the shares therein specified, and the shares 
may be transferred by delivery of the warrant.” 

“112. (1) On the issue of a share warrant the com- 
pany shall strike out of its register of members 
the name of the member then entered therein 
as holding the shares specified in the warrant, 
as if he had ceased to be a member, and shall 
enter in the register the following particulars, 
namely — 

“(«) The fact of the issue of the warrant; 

A statement of the shares included in 
the warrant, distinguishing each share 
by its number so long as the share has a 
number; and 

“(c) The date of the issue of the warrant. 

“(2) The bearer of a share warrant shall, subject to 
the articles of the company, be entitled, on 
surrendering it for cancellation, to have his 
name entered as a member in the register of 
members. 

“(4) Until the warrant is surrendered, the particulars 
specified in subsection (1) of this Section shall 
be deemed to be the particulars required by 
this Act to be entered in the register of mem- 
bers; and, on the surrender, the date of the 
surrender must be entered. 

“(5) Subject to the provisions of this Act, the bearer 


of a share warrant may, if the articles of the 
company so provide, be deemed to be a mem- 
ber of the company within the meaning of this 
Act, either to the full extent or for any 
purposes defined in the articles.” 

A share warrant to bearer has been held by mercan- 
tile usage to be a negotiable instrument. As it is trans- 
ferable by mere delivery, the simple pledge of a share 
warrant, without any transfer form, is all that is required 
to give a banker a security, but a memorandum or 
agreement under hand (stamp, 6d.) should be signed by 
the person depositing such a warrant as security, to 
show quite clearly the reason why it has been deposited. 

Where a share warrant to bearer is purchased in 
good faith and without notice that it has been stolen, 
the purchaser obtains a complete title to it, even though 
the warrant had been stolen by the person who sold it. 

The following is a specimen of a share warrant to 
bearer— 

Company Limited. 

Share Capital 

£ in shares of £10 each. 

Share Warrant to Bearer 

for ten shares, of £10 each. 

This is to certify that the bearer of this warrant is the 
proprietor of ten fully paid-up shares No. to of 
Ten poimds sterling each in the Company, 

Limited, subject to the Articles of Association of the 
Company. 

Given imder the Common Seal of the Company in 
London this day of 
19 . 

Secretary. Chairman. 

A sheet of coupons for the payment of the dividends 
is attached to the warrant. 

If there are no coupons, the share warrant requires 
to be presented in order to claim the dividend. 

By the Stamp Act, 1891 — 

Share Warrant and Stock Certihcate to bearer, 
A duty of an amount equal to three times the amount 
of the ad valorem stamp duty which would be 
chargeable on a deed transferring the share or shares 
or stock specified in the warrant or certificate if the 
consideration for the transfer were the nominal value 
of such share of shares or stock (that is, by Finance 
Act, 1920, £6 per cent on the nominal value of the 
shares). 

The penalty for issuing unstamped share warrants or 
stock certificates to bearer is £50, 

By Section 5 of the Finance Act, 1899, the stamp duty 
shall extend to any instrument to bearer issued by or 
on behalf of any company or body of persons in the 
United Kingdom and having a like effect as a share 
warrant or stock certificate to bearer. See Section 6 of 
the same Act, and Section 38, Finance Act, 1920, imder 
Marketable Security. (See Companies, Marketable 
Securtty, Share Capital, Stock Certihcate to 
Bearer.) 
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SHILLING. This coin has varied considerably in 
value at different times. A coin of that name was first 
issued in 1504. In 1560 a pound troy of silver was 
coined into sixty shillings. In 1600 it was coined into 
sixty-two shillings, and by the Act 56 George III it was 
ordered to be coined into sixty-six shillings out of a 
pound troy of silver of the fineness of eleven ounces 
two pennyweights of fine silver and eighteen penny- 
weights of alloy in every pound weight troy. A shilling 
is now minted of three-quarter copper and one-quarter 
nickel. (See Coinage.) 

SHIP. Every British ship shall, unless exempted from 
registry, be registered under the Merchant Shipping Act, 
1894. Ships not exceeding thirty tons burden, employed 
solely in navigation on the rivers or coasts of the 
United Kingdom, are exempt from registry under the 
Act, 

The chief officer of customs shall be the registrar of 
British ships at any port in the United Kingdom, or 
Isle of Man, approved by the Commissioners of 
Customs for the registry of ships. 

When registered, the registrar shall grant a certificate 
of registry. The certificate of regist]^ shall be used only 
for the lawful navigation of the ship, and shall not be 
subject to detention by reason of any title, lien, charge 
or interest by any owner, mortgagee or other person. 

Most ships are also registered at Lloyd’s Register of 
Shipping, and their names appear in Lloyd’s Register 
{qj),) with particulars of the registered tonnage, classi- 
fication, survey, age, builders, owners, port of registry 
and engines. Registration with Lloyd’s facilitates 
insurance and also charterings. 

The property in a ship is divided into sixty-four 
shares. 

A person is not entitled to be registered as owner of a 
fractional part of a share, but any number of persons 
not exceeding five may be registered as joint owners of 
a ship or of any share therein. 

A corporation may be registered as owner by its 
corporate name. 

A registered ship or a share therein (when disposed 
of to a person qualified to own a British ship) shall be 
transferred by bill of sale. 

The bill of sale must be in the form as specified by 
the Merchant Shipping Act, 1894. The form provides 
for a full description of the ship, particulars of tonnage, 
etc., and continues — 

[‘T* or “we”] in consideration of the sum of paid 
to [“me” or “us”] by the receipt whereof is hereby 
acknowledged, transfer shares in the ship above 
particularly described, and in her boats, guns, ammuni- 
tion, small arrns^ and appurtenances, to the said 

Further [“I” or “we”] the said for 

[“myself and my” or “ourselves and our”] heirs 
covenant with the said and [“his,” “her,” or 

“their”] assigns that [“I” or “we”] have power to 
transfer in manner aforesaid the premises herein before 
expressed to be transferred, and that the same are free 
from incumbrances [if there be any mortgage add 
“save as appears by the registry of the said ship”]. 
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In witness whereof ha hereunto sub- 

scribed name and affixed seal this 
day of one thousand 
Executed by the above-named 
in the presence of 

A purchaser of a registered British vessel does not 
obtain a complete title until the bill of sale has been 
recorded at the port of regis^ of the ship ; and neglect 
of this precaution may entail serious consequences? 

A registrar shall indorse on the bill of sale the fact 
of the registration with the day and hour thereof. 

In addition to the above provisions of the Merchant 
Shipping Act, 1894, the following Sections regulate 
mortgages of a ship or shares therein — 

Mortgage of Ship or Share 
“31. (1) A registered ship or a share therein may be 
made a security for a loan or other valuable 
consideration, and the instrument creating the 
security (in this Act called a mortgage) shall 
be in the form marked B in the first part of the 
first schedule to this Act, or as near thereto as 
circumstances permit, and on the production 
of such instrument the registrar of the ship’s 
port of registry shall record it in the register 
book. 

“(2) Mortgages shall be recorded by the registrar in 
the order in time in which they are produced 
to him for that purpose, and the registrar shaU 
by memorandum under his hand notify on 
each mortgage that it has been recorded by 
him, stating the day and hour of that record. 

Entry of Discharge of Mortgage 
“32. Where a registered mortgage is discharged, the 
registrar shall, on the production of the mortgage deed, 
with a receipt for the mortgage money indorsed thereon, 
duly signed and attested, make an entry in the register 
book to the effect that the mortgage has been discharged, 
and on that entry being made the estate (if any) which 
passed to the mortgagee shall vest in the person in 
whom (having regard to intervening acts and circum- 
stances, if any) it would have vested if the mortgage 
had not been made. 

Priority of Mortgages 

“33. If there are more mortgages than one registered 
m respect of the same ship or share, the mortgagees 
shall, notwithstanding any express, implied, or con- 
structive notice, be entitled in priority, one over the 
other, according to the date at which each mortgage 
is recorded in the register book, and not according to 
the date of each mortgage itself. 

Mortgagee not Treated as Owner 
“34. Except as far as may be necessary for making 
a mortgaged ship or share available as a security for the 
mortgage debt, fiie mortgagee shall not by reason of the 
mortgage be deemed the owner of the ship or share, 
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nor shall the mortgagor be deemed to have ceased to 
be the owner thereof. 

Mortgagee to have Power of Sale 
“35. Every registered mortgagee shall have power 
absolutely to dispose of the ship or share in respect of 
which he is registered, and to give effectual receipts for 
the purchase money; but where there are more persons 
than one registered as mortgagees of the same ship or 
share, a subsequent mortgagee shall not, except under 
the order of a Court of competent jurisdiction, sell the 
ship or share without the concurrence of every prior 
mortgagee. 

Mortgage not Affected by Bankruptcy 
“36. A registered mortgage of a ship or share shall 
not be affected by any act of bankruptcy committed by 
the mortgagor after the date of the record of the mort- 
gage, notwithstanding that the mortgagor at the 
commencement of his bankruptcy had the ship or share 
in his possession, order or disposition, or was reputed 
owner thereof, and the mortgage shall be preferred to 
any right, claim or interest therein of the other creditors 
of the bankrupt or any trustee or assignee on their 
behalf.” 

Transfer of Mortgages 

The main provisions of Sections 37 and 38 are — 

A registered mortgage of a ship or share may be 
transferred to any person, and the instrument effecting 
the transfer shall be in the prescribed form, or as near 
thereto as circumstances permit. On production of 
such instrument the registrar shall record it in the 
register and notify the fact on the instrument of 
transfer. 

Where the interest of a mortgagee is transmitted on 
marriage, death, or bankruptcy, or by any lawful means, 
other than by a transfer under this Act, the transmission 
shall be authenticated by a declaration of the person to 
whom the interest is transmitted, containing a state- 
ment of the manner in which and the person to whom 
the property has been transmitted, and shall be accom- 
panied by the like evidence as is by this Act required in 
case of a corresponding transmission of the ownership 
of a ship or share. On receipt of the declaration and the 
production of the evidence the registrar shall register 
the person entitled as mortgagee. 

Mortgage to Secure Current Account 
The prescribed form of mortgage (see Section 31, 
above) to secure an account current is as follows— 
[Insert description of ship and particulars as in Bill 
of Sale.] 

Whereas [here state by way of recital that there is a 
current account between the mortgagor (describing 
him) and the mortgagee (describing him); and describe 
the nature of the transaction so as to show how the 
amount of principal and interest due at any given time 
is to be ascertained, and the manner and time of pay- 
ment.] 

Now [“I” or “we”] the undersigned in 
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consideration of the premises for [“myself” or “our- 
selves”] and [“my” or “our”] heirs, covenant with the said 
and [“his” or “their”] assigns, to pay to him or them 
the sums for the time being due on thrs security, whether 
by way of principal or interest, at the times and manner 
aforesaid. And for the purpose of better securing to the 
said the payment of such sums as last afore- 

said [“I” or “We”] do hereby mortgage to the said 
shares, of which [“I am” or “we are”] the owner 
in the ship above particularly described, and in her 
boats, guns, ammunitions, small arms, and appur- 
tenances . 

Lastly, [“I” or “we”] for [“myself” or “ourselves”] 
and [“my” or “our”] heirs, covenant with the said 
and [“his” or “their”] assigns that [“I” or 
“we”] ha power to mortgage in manner aforesaid 
the above-mentioned shares, and that the same are free 
from incumbrances [if any prior incumbrance add, 
“save as appears by the registry of the said ship”]. 

In witness whereof ha hereto sub- 
scribed name and affixed seal 

this day of one thousand nine hun- 

dred and 

Executed by the above-namedl 

in the presence of J 

The prompt registration of a mortgage deed at the 
port of registry of the ship is essential to the security of 
the mortgagee, as a mortgage takes its priority from the 
date of registration, not from the date of the instrument. 
A record of the registration is notified on the mortgage, 
e.g. “Registered 4th day of April, 19..., at 10 a.m., J. 
Brown, Registrar of Shipping, ” Before advan- 

cing money on the mortgage of a ship, a banker should 
search the register (fee, 2s.) to see if there is any prior 
registration outstanding. Unless the mortgage is in the 
special form to secure a current account, he should 
search again before increasing the loan. 

Although the prescribed form of mortgage must be 
completed, it contains only general covenants, and it is 
usual for a banker to supplement this form of mortgage 
with a collateral deed imposing additional stipulations. 
Such a deed would provide for payment on demand and 
for the security to be available for all liabilities however 
they may arise. It would make clear the circumstances 
imder which the security becomes enforceable, and 
would reserve to the banker power to insure, if the 
mortgagor failed to do so, the premiums being added to 
the principal sum due. 

This collateral deed does not have to be registered. 

Veiy occasionally a mortgage will extend to items not 
included as part of the ship, e.g. furniture or, perhaps, 
freights. 

A transfer of mortgage, to be indorsed on the original 
mortgage, is as follows — 

[“I” or “we”] the within-mentioned in 

consideration of this day paid to [“me” or 

“us”] by 

hereby transfer to [“him” or “them”] the 
benefit of the within-written security. In witness 
whereof [etc., as above]. 
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When a mortgage is paid-off, the following memor- 
andum of its discharge may be indorsed on the mort- 
gage— 

Received the sum of in discharge 

the within-written security. Dated at this 

day of 19 . 

Witness of 

A banker may insert, as the sum received in discharge 
of the mortgage, a nominal amount of, say, five shillings. 
When the discharge is registered, the mortgage is 
marked: “Discharge registered 10th day of May, 19..., 
at 3 p.m., J. Brown, Registrar of Shipping, 

The Commissioners of Customs may, with the con- 
sent of the Board of Trade, make such alterations in 
the prescribed forms as they may deem requisite. 
(Section 65.) The forms can be obtained from the 
registrar at any port of registry. 

No notice of any trust, express, implied, or construc- 
tive shall be entered in the register book. (Section 56.) 

Any register book may be inspected on payment of a 
fee not exceeding one shilling. (Section 64.) 

Any instruments used with regard to the registry, 
ownership and mortgage of a British ship are exempt 
from stamp duty. (Section 721.) (See Stamp Duties, 
General Exemption, No. 2.) 

When a banker takes a mortgage upon a ship the 
policy of insurance should be left in his possession, and 
it is better that it should be in the bank’s name. In some 
cases, however, it is sujSficient if a letter is given by the 
customer stating that he holds the policy on behalf of the 
bank. 

The insurance should cover not only the valuation 
of the vessel but also the statutory liability for salvage 
and personal injury. 

Wien the premiums are payable quarterly, the 
brokers of the underwriters will require to hold the 
policy, and in that case a letter should be taken from 
the brokers stating that they hold the policy (subject 
to their claim for the amount of any quarterly premiums 
remaining unpaid), on behalf of the bank, and imder- 
taking to advise the bank of any premiums which fall 
due and are not paid. The policy should not be in a 
mutual society if the banker is not prepared to accept 
liability for calls. 

In a mutual insurance company “no owner whose 
shares in a ship are mortgaged shall be insured by the 
company unless the mortgagee or other approved 
person shall give a written guarantee to the satisfaction 
of the directors for payment of all demands in respect 
of such ship.” (See Mutual Insurance.) In taking 
policies, the banker should inquire as to liabilities and, 
generally, as to the nature of the policies. 

It is very essential that a steamer should be entered 
by the owner in a Protection Club for the risks of pro- 
tection, indemnity and defence, and be insured up to 
£. . . per ton on her gross registered tonnage against 
liability for damage that may be done by the boat to 
other vessels. A banker ^ould satisfy himself that this 
important matter has been attended to by the owner. 

The valuation of a ship as security may prove a 
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diflScult problem. It is, perhaps, possible to arrive at an 
approximate assessment on the basis of the age, type 
and size of the vessel, for the current values are usually 
ascertainable in the ports, and a valuation according 
to a sliding scale based on length, type and age may 
suffice. Otherwise, it will be necessary to have a pro- 
fessional valuation, which will add to the cost for the 
borrower. 

The mortgage should, as stated above, be registered 
at once. If there is a bill of sale in the customer’s 
possession, it is usual to have it lodged, as it is useful 
to supply the particulars required for the mortgage, but 
the banker’s security is obtained by registration of the 
mortgage. There is no value in the bill of sale itself, as, 
upon a sale or mortgage, it is not required by the 
registrar. 

By Section 95 of the Companies Act, 1948, “a charge 
on a ship or any share in a ship” given by a company 
must be registered with the Registrar of Companies. 
(See under Registration of Charges.) It must also 
be registered under the Merchant Shipping Act, 1894. 

Registration of the statutory mortgages of ships 
under the Merchant Shipping Act has the effect of 
fixing the priority of mortgages. 

When a banker receives notice of a second registered 
mortgage upon the ship over which he already holds a 
registered mortgage to secure a current account, the 
account should be broken. (See Notice of Second 
Mortgage.) 

If a banker has a mortgage on less than thirty-three 
shares, the management of the ship is in the hands of 
those who hold the majority of the shares, a position 
which may not prove satisfactory to the banker. 

The register exists only for British ships, and if a 
vessel should be sold to a foreign flag, the registrar will 
give notice to any mortgagee whose charge is entered 
on the register that the transfer is taking place. If a 
reply of satisfaction is received the entry is expunged 
from the register; if the reply is otherwise, the entry 
remains, but the transfer of the vessel still takes place. 
The effect is that the registrar gives a mortgagee notice, 
and the mortgagee must then look out for himself. It 
is all-important that the mortgagors should be men of 
honour, or the security may, in the above way, suddenly 
disappear. (See Certificate of Mortgage of Ship.) 

A British ship is liable to be attached in a foreign port 
for a debt incurred in that country, and whenever that 
happens it is clear that the value of a banker’s mortgage 
in this country may be seriously affected. A lien on the 
ship, in priority to a mortgage, may arise from a colli- 
sion at sea, and from services with regard to salvage of 
the ship, a salvor having a maritime lien on the property 
salved. The master who has ordered necessaries and is 
personally liable to pay for them has a prior claim to a 
mortgagee. In the case of a foreign owned ship, a 
merchant who has supplied it with stores may sometimes 
enforce his claim in priority to a mortgagee. The claim 
of the crew for wages always ranks in front of a mort- 
gage. See also Bottomry Bond, General Average, 
Particular Average, Respondentia. 
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SHIP MORTGAGE FINANCE COMPANY LIMI- 
TED. A company formed in 1951 with the object of 
assisting the foiancing of shipbuilding in the United 
Kingdom. Loans in respect of ships already built may 
be considered in special cases. The capital was sub- 
scribed by the shipbuilding industry and insurance 
companies and other financial institutions. 

SHIP’S HUSBAND. The person to whom the 
management of a ship is entrusted by or on behalf of 
the owner. Any person whose name is so registered at 
the custom house of the port of registry of the ship shall, 
for the purposes of the Merchant Shipping Act, 1894, 
be under the same obligations and subject to the same 
liabilities as if he were the managing owner. (Section 59 
of the above-named Act.) 

A ship’s husband, unless authorised by the owners of 
the ship, has no power to borrow so as to bind the 
owners. (See Ship.) 

SHORT BILLS. “Short Bills” are bills of exchange 
which are left for collection, and not for discount. 

The expression appears to have originated from the 
custom of entering bills left for collection in an irmer 
column of the customer’s account, or pass-book, that 
is in a colunm “short” of the one in which the amounts 
were entered when actually credited to the customer. 

The word “short” does not refer to the currency of 
the bills; a bill, for example, which has twelve months 
to run before maturity, would, if left for collection, be 
called a “short bill.” 

Short bills remain the property of the customer, 
subject to any lien the banker may have upon them for 
any liability of the customer to him. (See Bills for 
Collection.) 

Bills with a short currency are, however, often 
referred to as short bills, and in connection with foreign 
exchange the short rate refers to bills up to, say, ten 
days’ currency. (See Short Rate.) 

SHORT-DATED PAPER. Bills of exchange drawn 
for a short term, not exceeding three months alter date. 

SHORT EXCHANGE. In connection with the 
foreign exchanges the short exchange denotes bills 
which are payable at any time within eight or ten days. 
(See Short Rate.) 

SHORT RATE. A term used in connection with the 
Foreign Exchanges; it means the price in one country 
at which a short-dated draft (up to eight of ten days’ 
currency), drawn upon another country, can be bought. 
(See Cheque Rate, Long Rate.) 

SIGHT BILL. A bill of exchange payable“at sight” 
is payable on presentation, without days of grace. The 
due date of a bill payable at a period “after sight” is 
calculated from the date of sighting. (See Sighting a 
Bill.) 

SIGHT CLAUSE. (See Exchange Clause.) 

SIGHT RATE. A term used in connection with the 
Foreign Exchanges; it is equivalent to Cheque Rate 

SIGHTING A BELL. When a bill is drawn at a 
fixed period after sight, it is sent to the drawee to be 
‘sighted”; that is, that he may accept the drawer’s 


order for payment by signing his name across the face 
of the bill with the date of his acceptance. The date when 
the bill will be due can then be calculated from the date 
of the acceptance. If he omits to insert a date, the 
holder may put in what he considers the true date. 
(See Date.) If the acceptor writes across the bill 
“Sighted 1st June, accepted 2nd June,” the currency is 
calculated from 1st June, as the holder is entitled to have 
the bill accepted with the date when first presented for 
acceptance. 

A bill payable at sight is equivalent to one payable 
on demand. (See Bill of Exchange, Time of Payment 
OF Bill.) 

SIGNATURE. If a banker pays a cheque on which 
his customer’s signature is forged, he cannot charge 
it to the latter’s account xmless the drawer is estopped 
from denying its genuineness. (See Forgery.) If a 
drawer’s signature differs from his usual one and a 
banker is in doubt as to whether or not it is genuine, it is 
customary to return the cheque with the answer “signa- 
ture differs.” 

When a cheque is returned with the answer “signature 
differs,” the paying banker should inform the drawer 
that the cheque has been returned. Failure to warn the 
drawer might, if the signature proved to be a forgery, 
involve the banker in a claim for damages. In Green- 
wood V. Martins Bank Ltd, (A.C. The Times, 30th July, 
1931), Scrutton, L.J., in the course of his judgment said, 
“The banker, if a cheque was presented to him which he 
rejected as forged, would be under a duty to report that 
to the customer to enable him to inquire into and pro- 
tect himself against the circumstances of forgery. That 
would involve a corresponding duly on the customer, 
if he became aware that forged cheques were being 
presented to his banker, to inform the banker in order 
that the banker might avoid loss in the future.” 

As to a bill of exchange made, accepted, or indorsed 
by a company, see Section 33, Companies Act, 1948, 
xmder Indorsement. 

Section 91 of the Bills of Exchange Act says : “Where, 
by this Act, any instrument or writing is required to be 
signed by any person, it is not necessary that he should 
sign it with his own hand, but it is sufficient if his signa- 
ture is written thereon by some other person by or 
imder his authority.” 

A banker, however, would require a proper authority 
from a customer before paying a cheque on which the 
drawer’s signature was written by someone other than 
the drawer himself. In cases where a customer desires 
to give authority to another to draw cheques upon his 
account, it is much better that the usual method should 
be adopted and cheques be signed per pro. (See Man- 
date, Per Pro.) 

A signature may consist of a cross or similar mark 
and is occasionally met with in the case of persons 
unable to write or so ill that the labour of a full signa- 
ture is beyond their strength. Such a mark is custo- 
marily witnessed by two persons, and a banker would 
normally honour a cheque so authenticated if he 
were satisfied of the standing of the witnesses or had 
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cognisance of the circumstances, (See Marksman.) The 
use of a description or an assumed name will, in appro- 
priate circumstances, constitute a signature. By way of 
comparison, In the Estate of Cook, deceased, [1960] 1 
All E.R. 689, the deceased had written a will which began 
in the usual form by identifying the testatrix by name 
and ended with a request to her son, followed by the 
words “your loving mother.” It was held that these 
words were meant to represent the name of the testatrix 
and were a sufficient signature for the purposes of the 
Wills Act, 1837. 

The practice of signing with an ordinary pencil is not 
a desirable one, and it is advisable to discourage it as 
much as possible. A signature may be lithographed, as 
in the case of dividend warrants, or it noay be placed on 
a cheque by means of a rubber stamp by the person 
whose signature it is, or by anyone duly authorised by 
him. A rubber stamp signature, however, is full of 
danger, and its use should be avoided. A cheque with 
a stamped signature should not be paid without verifi- 
cation, unless a written authority is held from the 
customer that such signatures are to be accepted. (See 
Facsimile Signature.) 

It is very imprudent for anyone to put his signature 
on a blank cheque, and a person so signing may be 
liable to a holder in due course, not for what he 
authorised to be filled in above his signature, but for 
what actually is filled in. See case under Alterations. 

If a signature is obtained to a document, and the 
person signing it is under the impression that he is 
signing a document other than it really is, the Courts 
would probably free him from liability. In Lewis v. 
Clay (1898), 67 L.J., Q,B, 224, Lord Russell said, “A 
promissory note is a contract hy the maker to pay the 
payee. Can it be said that in this case the defendant 
ever contracted to pay the plaintiff? His mind never 
went with the transaction; for all that appears, he had 
never heard of the plaintiff, and his mind was fraudu- 
lently directed into a different channel by the statement 
that he was merely witnessing a deed or other document. 
He had no contracting mind, and his signature, obtained 
by untrue statements fraudulently made, to a document 
of the existence of which he had no knowledge, cannot 
bind him.” 

The defence usually put forward in these cases is that 
of “non est factum,” a plea that a signature to a deed 
shall be considered null and void on the grounds that 
&e mind of the party signing “did not go with his pen”; 
in other words, that he completely misunderstood the 
nature of the contract. Thus, in Carlisle and Cumberland 
Banking Company v. Bragg, [1911] 1 K-B. 489, Bragg 
signed a document guaranteeing R’s account with the 
bank, having been told by the principal debtor, who 
had been entrusted with the bank’s form of guarantee 
for the purpose of getting it signed, that it was a 
proposal for insurance. When the principal debtor 
defaulted and the bank called on the guarantor, it was 
held that Bragg had been negligent in signing the form 
of guarantee without readingit: nevertheless, he was not 
liable because he never had any intention to contract. 
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“The principle involved, as I understand it, is that a 
consenting mind is essential to the making of a contract 
and that in such a case as this there is really no consensus 
because there was no intention to make a contract of the 
kind in question.” This relief from the usual principle 
that a man is boimd by his signature is not hghtly 
granted (see Howatson v. Webb, [1907] 1 Ch. 537), 
but it represents a danger to which the banker should 
always give heed. 

It is stated that, in a certain foreign bank which has 
customers of many nationalities, it is required that, io 
addition to their written signatures, an imprint of their 
right thumb must be given, the bank keeping a record 
of the thumb prints. (See Signature Book.) 

A cheque drawn in America on London was paid in 
March, 1927, on a specimen signature which had been 
wirelessed. This is probably the first occasion on which 
a specimen signature was transmitted by wireless. The 
cost was 50 dollars. 

SIGNATURE BOOK. The book in which is recorded 
a specimen signature of each current account holder 
and depositor, together with his description and address. 
The book is carefully indexed and in some banks each 
signature is accorded a number in the signature book, 
such number being quoted on the ledger heading for 
ready reference. 

Signature books have given way in some banks to 
signature cards kept in alphabetical order. 

SILVER CERTIFICATES. Certificates which are 
issued by the Treasury of the United States as part of 
the paper currency. They are payable in silver, but are 
not legal tender, except in payment of taxes and duties. 
The smallest denomination is $1. 

SILVER COINS. The British silver coins were: 
Crown, Half-crown, Florin, Shilling, Sixpence, Groat, 
Threepence, Twopence, Penny. The Groat, Twopence, 
and silver Penny are now only coined in very small 
quantities as Maundy money (^.t?.). 

They were a legal tender only to the amount of forty 
shillings. Silver coins were tokens, that is, the value of 
the silver in them was less than the legal value which 
was attached to the coins. There was no weight fixed 
below which silver coins ceased to be legally current. 

Owing to the rise in the price of silver from its pre- 
war level, it was not possible to mint silver coins except 
at a loss, and the Coinage Act, 1920, was passed to 
reduce the fineness of the silver in the coins minted after 
that date. (See Coinage.) The issue of the new silver 
coinage commenced on 13th December, 1920. The 
new coins were similar to the old in design, size, and 
weight, and were somewhat harder, but did not possess 
quite such a white appearance and had not such a 
pronounced ring. Banks were not to re-issue old coinage 
(i.e. pre-1920 coinage) if they had sufficient of the new 
coinage for current needs. The composition of the new 
coins was 500 parts silver, 400 parts copper, and 100 
parts nickel. 

A proclamation by the King was issued 3rd Novem- 
ber, 1927, determining new designs for the silver coins. 

^ the Coinage Act, 1946, cupro-nickel coins were 
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substituted for the silver coinage, consisting of three- 
quarters copper and one-quarter nickel This was due 
to the world shortage and high price of silver, coupled 
with this country’s liability to repay the United States 
of America 88,000,000 ounces of silver borrowed 
during the war of 1939-45 under lease-lend arrange- 
ments. 

Silver coins dated before 1816 have been demonetised, 
and are therefore not legal tender. 

Where a bank has an accumulation of cupro-nickel 
coin which it cannot get rid of to its own customers or 
to another bank, it may take it to the Bank of England. 
The Bank, however, usually makes a charge of 5s. per 
cent for taking quantities of such coin. 

Cupro-nickel is generally stored in paper bags, with 
the name of the bank and the branch where they are 
used printed thereon. Each bag is clearly also printed 
£5, £10, or £20, as the case may be, and the bags may 
be obtained with perforations so that the contents may 
be visible without the necessity of opening them. For 
sums of £100 paper bags are sometimes used, but canvas 
bags are more suitable. Stocks of sixpences are often 
kept in small envelopes or packets containing £1 or 10s. 
in each respectively. Paper bags containing cupro- 
nickel coins are usually of a different colour from the 
bags containing copper, to prevent mistakes in paying 
away. When bags are not checked at the time of receipt 
they should bear the name of the customer who paid 
them in, so that, when subsequently checked, any errors 
may be rectified When a cashier has checked a bag 
he should initial it. (See Base Coins, Coinage, Legal 
Tender.) 

SIMPLE CONTRACT. (See Contracts.) 

SINKING FUND. A fund which is created for the 
purpose of redeeming debentures as they become due 
for payment, or of extinguishing a debt, or providing 
for the expiry of a lease. A certain annual sum is set 
aside out of profits, which, when invested, will produce 
at compound interest an amount equal to the sum which 
is required at a particular date. 

The Funding Loan, 4 per cent, 1960-90, for example, 
is redeemable within 71 years % means of a sinking 
fund. The Government sets aside each half-year a sum 
equal to 2 J per cent on the nominal amount of the loan 
originally created. After payment of interest on the 
loan for a half-year out of that amount, the balance of 
the sum so set aside is carried to a sinking fund to be 
applied during the succeeding half-year to the purchase 
of the loan for cancellation if the price is at or under 
par. (See Funding Loan.) 

When a banker wishes to provide, say, £1,000 on 
account of the premises of a branch, the lease of which 
expires in twenty years, he debits his profit and loss 
account with £25 each half-year and credits the amount 
to his premises account, so that at the end of the period 
the balance at the debit of premises account will have 
been extinguished. 

SINKING FUND ASSURANCE. Where property 
is held upon a lease, the lessee sometimes takes out a 
Sinking Fund Policy by means of which a specified 


capital sum becomes payable at the time the lease 
expires. Such a policy has, in some companies, as soon 
as two years’ premiums have been paid, a surrender 
value equal to the whole of the premiums paid after 
the first year, accumulated at 3 per cent compound 
interest, less 7^ per cent. 

SIXPENCE. Its standard weight was 43*63636 
grains troy, and its standard fineness one-half fine silver, 
one-half aUoy. It is now made of cupro-nickel. (See 
Coinage.) 

Sixpences were first coined in 1551. 

SLEEPING PARTNER. Sometimes called a dor- 
mant partner. 

A partner in a firm who does not take any active part 
in the management of the business, but who is entitled 
to a share in the profits and is liable for a share of any 
losses that may be incurred. 

SOCIETIES. Where an advance is granted to the 
committee of an association, or to a club, a society, or 
any similar body (e.g. literary association, cricket club, 
flower show), an arrangement should be made whereby 
someone is rendered liable to repay the money, other- 
wise the banker will be without any means of recovering 
the debt, as such bodies, not bemg incorporated, cannot 
be sued for the money. If an account is opened as 
“Carleton Flower Show, John Smith, Treasurer,” John 
Smith is not personally liable for any overdraft thereon, 
but if the account is opened as “John Smith ale Carle- 
ton Flower Show,” he is personally responsible. 

Such accounts are opened in various forms, but the 
distinction should be observed between accounts which 
are opened by a person in his private name, earmarked 
in some way, and accounts which are in the name of an 
association, on which the treasurer is to operate. In 
the latter case the banker should be supplied with a copy 
of the resolution appointing the treasurer and setting 
forth the manner in which cheques are to be signed. 

When an advance is to be granted on an account 
opened in the name of a club, or society, or in some 
other impersonal form, the bank should require a 
document (stamped 6d.) to be signed by a reliable 
person agreeing to be personally responsible to the bank 
(in addition to any claim which the bank may have 
upon the society or the persons by whom the cheques 
may be signed) for all moneys which may from time to 
time be owing on the account. The agreement should 
include the name of the account and a reference to the 
manner in which cheques are to be signed thereon. 

It is to be borne in mind that a guarantee is not 
enforceable where the debt (as in the case of an accoimt 
in an impersonal name) is not enforceable at law, there 
being no debtor capable of being sued. Where there 
is no principal debtor, there can be no suretyship. 
Though there is no express decision on the point, a 
surety might, however, be held liable either as a principal 
or as a surety by estoppel. 

A society may by its rules have power to borrow and 
to mortgage property, both real and personal, held by 
trustees on its behalf. 

With respect to the accoimts of societies registered 
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under Building or Provident or Friendly Societies Acts, 
they must be opened and conducted in accordance with 
the rules of the societies. (See Building Societies.) 

As to the death of a treasurer or official, see Death 
OF Oehcial. 

SOLA BILL. (Lat. solus^ alone, solitaiy.) A bill 
which consists simply of one document, as distinguished 
from foreign bills drawn in a set — ^that is, issued in 
duplicate or triplicate. The words “sola bill” are some- 
times used in the body of the bill, e.g. in a bill drawn by 
a branch of the Bank of England on London, the words 
may be “seven days after date pay this Sola bill of 
exchange,” etc. (See Bnx in a Set.) 

SOLD NOTE. The contract note which is given by 
a stockbroker to his client, giving particulars of a sale 
which has been effected for (See Contract 
N^ote (Broker*s).) 

SOLICITORS*’ ACCOUNTS. By the Solicitors Act, 
1933, the Council of the Law Society were empowered 
to make rules as to the keeping of accounts for clients’ 
moneys and as to other matters of professional 
conduct. 

The Act and the Rules became operative on 1st 
January, 1935. The Rules were replaced on 1st January, 
1945, by the Solicitors’ Accounts Rules, 1945. 

The Solicitors Act, 1933, was repealed by the Solicitors 
Act, 1957, the power to make rules being repeated in 
Section 29 of that Act. The Rules remain the same. 

These provide inter alia as follows — 

“1. These Rules may be cited as the Solicitors’ 
Accounts Rules, 1945, and shall come into 
operation on the first day of January, 1945, 
whereupon the Solicitors’ Accounts Rules, 
1935, as amended on the 2nd day of March, 
1939, the 21st day of June, 1940, and the 14th 
day of May, 1941, shall cease to have effect. 

“2. — (1) In these Rules, imless the context otherwise 
requires — 

“ ‘Solicitor’ shall mean a solicitor of the Supreme 
Court and shall include a firm of solicitors; 

“ ‘Client’ shall mean any person on whose account 
a solicitor holds or receives client’s money; 

“‘Client’s money’ shall mean money held or 
received by a solicitor on account of a person for 
whom he is acting in relation to the holding or 
receipt of such money either as a solicitor or, in 
connection with his practice as a solicitor, as 
agent, bailee, stakeholder, or in any other 
capacity; provided that the expression ‘client’s 
money* shall not include— 

“(a) money held or received on account of 
the trustees of a trust of which the solicitor 
is a solicitor-trustee, or 
“(h) money to which the only person entitled 
is the solicitor himself or, in the case of a 
firm of solicitors, one or more of the partners 
in the firm; 

“ Trust money’ shall mean money held or received 
by a solicitor which is not client’s money and 
whidi is subject to a trust of which the solicitor 
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is a trustee whether or not he is solicitor-trustee 
of such trust; 

“ ‘Client account’ shall mean a current or deposit 
account at a bank in the name of the solicitor in 
the title of which the word ‘client’ appears; and 
“ ‘Solicitor-trustee’ shall mean a solicitor who is a 
sole trustee or who is co-trustee only with a 
partner, clerk or servant of his or with more 
than one of such persons. 

“(2) Other expressions in these Rules shall have the 
meanings assigned to them by the Solicitors 
Act, 1957. 

“(3) The Interpretation Act, 1889, shall apply to 
these Rules in the same manner as it applies 
to an Act of Parliament, and for the purposes 
of Section 38 of the said Act the Solicitors’ 
Accounts Rules, 1935, as amended as afore- 
said, shall be deemed to be an enactment 
repealed by these Rules. 

“3. Subject to the provisions of Rule 9 hereof, every 
solicitor who holds or receives client’s money, 
or money which under Rule 4 hereof he is 
permitted and elects to pay into a cMent 
account, shall without delay pay such money 
into a client account. Any solicitor may keep 
one client account or as any such accounts 
as he thinks fit. 

“4. There may be paid into a client account— 

“(a) trust money; 

“(£>) such money belonging to the solicitor 
as may be necessary for the purpose of 
opening or maintaining the account; 
“(c) money to replace any sum which may 
by mistake or accident have been drawn 
from the account in contravention of 
sub-rule (2) of Rule 8 of these Rules; 
and 

“((i) a cheque or draft received by the 
solicitor, which under Rule 5 of these 
Rules he is entitled to split but which 
he does not split. 

“5. Where a solicitor holds or receives a cheque or 
draft which includes client’s money or trust 
money of one or more trusts — 

“(a) he may where practicable split such 
cheque or draft and, if he does so, he 
shall deal with each part thereof as if he 
had received a separate cheque or draft 
in respect of that part; or 
“(6) if he does not split the cheque or draft, 
he shall, if any part thereof consists of 
client’s money, and may in any other 
case, pay the cheque or draft into a 
client account, 

“6. No money other than money which under the 
foregoing Rules a solicitor is required or per- 
mitted to pay into a client account shall be paid 
into a client account. 

“7. There naay be drawn from a client account— 
“(d) in the case of client’s money— 
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“ (i) money properly required for a pay- 
ment to or on behalf of the client; 

“ (ii) money properly required for or 
towards payment of a debt due to the 
solicitor from the client or in reim- 
bursement of money expended by the 
solicitor on behalf of the client; 

“(iii) money drawn on the client’s author- 
ity; and 

“(iv) money properly required for or to- 
wards payment of the solicitor’s costs 
where a bill of costs or other written 
intimation of the amount of the costs 
incurred has been delivered to the 
client and the client has been notified 
that money held for him will be 
applied towards or in satisfaction of 
such costs; 

“(^) in the case of trust money — 

“ (i) money properly required for a pay- 
ment in the execution of the particu- 
lar trust, and 

“(ii) money to be transferred to a separate 
bank account kept solely for the 
money of the particular trust; 

“(c) such money, not being money to which 
either paragraph (a) or paragraph (b) of 
this Rule applies, as may have been paid 
into the account under paragraph (b) or 
paragraph (d) of Rule 4 of these Rules; 
and 

“(<f) money which may by mistake or acci- 
dent have been paid into the account in 
contravention of Rule 6 of these Rules; 

“Provided that in any case under paragraph (a) or 
paragraph (b) of this Rule the money so drawn 
shall not exceed the total of the money held 
for the time being in such account on account 
of such client or trust 

“8. — (1) No money drawn from a client account 
sub-paragraph (ii) or sub-paragraph (iv) of 
paragraph (a), or under paragraph (c) or para- 
graph (d) of Rule 7 of these Rules shall be 
drawn except by — 

''(a) a cheque drawn in favour of the 
solicitor, or 

“(Z>) a transfer to a bank account in the 
name of the solicitor not being a client 
account. 

“(2) No money other than money permitted by Rule 
7 to be drawn from a client account shall be so 
drawn unless the Council upon application 
made to them by the solicitor specifically 
authorise in writing its withdrawal. 

“9.— (1) Notwithstanding the provisions of these 
Rules, a solicitor shall not be under obligation 
to pay into a client account client’s money 
held or received by him — 

“((?) which is received by him in the form 
of cash and is without delay paid in cash 
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in the ordinaiy course of business to the 
client or a third party; or 
“(6) which is received by him in the form 
of a cheque or draft which is indorsed 
over in the ordinary course of business 
to the client or a third party and is not 
passed by the solicitor through a bank 
account; or 

“(c) which he pays into a separate banking 
account opened or to be opened in the 
name of the client or of some person 
named by the client. 

“(2) Notwithstanding the provisions of these Rules, 
a solicitor shall not pay into a client account 
client’s money held or received by him — 

“(a) which the client for his own con- 
venience requests the solicitor to with- 
hold from such account; or 
“(i>) which is received by him for or towards 
payment of a debt due to the solicitor 
from the cUent or in reimbursement of 
money expended by the solicitor on 
behalf of the client; or 
“(c) which is paid to him expressly on 
account of costs incurred, in respect of 
which a bill of costs or other written 
intimation of the amount of the costs 
has been delivered, or as an agreed fee, 
or on account of an agreed fee, for 
business undertaken or to be undertaken. 

“(3) Where a cheque or draft includes other client’s 
money as well as client’s money of the nature 
described in sub-rule (2) of this Rule such 
cheque or draft shall be dealt with in accor- 
dance with Rule 5 of these Rules. 

“(4) Notwithstanding the provisions of these Rules 
the Council may upon an application made 
to them by a solicitor specifically authorise 
him in writing to withhold any client’s money 
from a client account. 

“10. — (1) Every solicitor shall at all times keep 
properly written up such books and accounts 
as may be necessary — 

“(a) to show all his dealings with — 

“ (i) client’s money held or received or 
paid by him, and 

“(ii) any other money dealt with by him 
through a client account, and 
%b) to distinguish such money held, 
received or paid by him on account of 
each separate client and to distinguish 
such money from other money held, 
received or paid by him on any other 
account. 

“(2) Every solicitor shall preserve for at least six 
years from the date of the last entry therein all 
books and accounts kept by him imder sub- 
rule (1) of this Rule.” 

(See also Solicitors Act, 1957.) 

SOLICITORS ACT, 1957. An Act to consolidate 
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the Solicitors Acts, 1932-56, along with certain other 
enactments relating to solicitors. Section 29 provides 
for the making of rules by the Council of the Law 
Society as to the opening and keeping by solicitors of 
bank accounts for clients* moneys and as to other 
matters of professional conduct. 

Section 85 (1) provides that “no bank shall in connec- 
tion with any transaction on any account of any 
solicitor kept with it or with any other bank (other than 
an account kept by a solicitor as trustee for a specified 
beneficiary) incur any liability or be under any obligation 
to make any inquiry or be deemed to have any know- 
ledge of any right of any person to any money paid or 
credited to any such account which it would not incur 
or be under or be deemed to have in the case of an 
account kept by a person entitled absolutely to all the 
money paid or credited to it: provided that nothing in 
this subsection shall relieve a bank from any liability 
or obligation under which it would be apart from 
Section 29 of this Act or this Section.” 

Section 85 (2) provides that “notwithstanding any- 
thing in the preceding subsection a bank at which a 
solicitor keeps an account for clients’ moneys shall not 
in respect of any liability of the solicitor to the bank, 
not being a liability in connection with that account, 
have or obtain any recourse or right, whether by way 
of set-olBf, counter-claim, charge or otherwise, against 
moneys standing to the credit of that account.” 

(See also Solicitors* Accounts.) 

SOLICITORS^ TRUST ACCOUNTS RULES. 
These came into force on 1st January, 1945, and are 
concerned with cases where a solicitor is a sole trustee, 
or co-trustee only with a partner, or his clerk or servant. 
All moneys held or received in respect of such a trust 
must be paid into a trust banking account either current 
or deposit, headed to include the word trustee or exe- 
cutor, and kept in the names of the trustees and solely 
for the purposes of the trust. A solicitor may, however, 
at his option pay such moneys into a “client” accoimt. 
All the account holders must operate on the account in 
the absence of powers of delegation or unless Section 25 
of the Trustee Act, 1925, applies, or unless the account 
relates to an executorship. 

A banker is under no higher duty in regard to these 
accounts than he is in respect of trust accounts generally. 
No mention of borrowing is made in the Rules, but there 
is nothing in theni that would preclude borrowing if 
such is covered by the trust instrument or by statute. 

The effect of the bankruptcy of a solicitor on his 
client’s account was considered m Re a Solicitor (1951), 
M. No. 234. The trustee in that case applied for an 
order that the bankers to the solicitor pay him any 
moneys standing to the solicitor’s credit with them. 
By the Solicitors’ Accoimts Rules, 1945, r. 2 (1) clients’ 
moneys are defined as moneys held or received by a 
solicitor on account of a person for whom he is acting 
in relation to the holding or receipt of such money as a 
solicitor. The learned judge held that they were moneys 
held by the bankrupt on trust within the meaning of 
Sectbn 38 (1) of the Bankruptcy Act, 1914, and did not 
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vest in the trustee in bankruptcy by virtue of Section 18. 
Where a beneficial interest in moneys resides in some 
other person, even if an interest is also in the bankrupt, 
the asset does not vest in the trustee. 

SOLICITOR’S UNDERTAKING. When a customer 
desires any of his securities which are held by a banker 
to be lent to his solicitor for inspection, written instruc- 
tions should be taken from the customer. When the 
securities are handed to the solicitor, the solicitor should 
sign an undertaking to return them in the same condition 
as he receives them and not to charge them or affect 
the banker’s security in any way. Bankers have their 
own forms for use in these cases. 

If the securities are to be given up to a solicitor, or 
anyone, against payment of a certain sum, the letter of 
authority should specifically state the amount. The 
undertaking will then be to pay the amount or return 
the securities. WHien there is an agreement or under- 
taking to pay a sum of money the document is, probably, 
chargeable with a stamp duty of sixpence. 

SORTING CODE NUMBERS. A system devised to 
assist customers of banks who make considerable use 
of the Credit Transfer system for collecting or paying 
accounts, paying salaries, pensions and wages, and dis- 
tributing dividend and interest payments through the 
banks’ bulk distribution system. The number is placed 
in the box provided on the credit by the customer before 
passing the credit to the bank. It consists of three 
groups of two figures each, e.g. 20-03-92, the first 
digits denoting the bank, and the remainder identifying 
the branch. 

A handbook of Sorting Code Numbers is supplied to 
each customer using the system. (See Credit Clearing.) 

SOVEREIGN. The standard of the British coinage. 
Its standard weight is 123*27447 grains troy and its 
standard fineness eleven-twelfths fine gold (113*0016 
grains), one-twelfth alloy, chiefly copper (10*2728 
grains). When a sovereign has been in circulation for 
some time it becomes reduced in weight. When the 
weight falls below 122*5 grains troy it is no longer a 
legal tender. Gold bullion weighing 40 lb. troy is coined 
into 1,869 sovereigns. Professor W. S. Jevons says that 
from experiments he estimated the average wear of a 
sovereign for each year of circulation at 0*043 grain. 
“It would follow that a sovereign cannot in general cir- 
culate more than about eighteen years without becoming 
illegitimately light. This length of time, then, would 
constitute what may be called the legal life of a sover- 
eign.” Other persons have estimated its legal life to be 
between fifteen or twenty years. 

By 56 Geo. Ill (1816) it was provided that sovereigns 
coined weighing if- parts of a guinea were to pass for 
20s. They were issued in 1817. Coins of the same name 
but of different value were coined about 1489. (See 
Coinage, Pound.) 

SPECIAL CROSSING. Where the name of a banker 
is written, or stamped, across the face of a cheque, 
either with or without the words “not negotiable,” that 
addition constitutes a crossing and the cheque is crossed 
specially and to that banker. 
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The parallel Unes which are necessary to constitute 
a general crossing are not necessary in a special crossing. 
(See Crossed Cheque.) 

SPECIAL DEPOSITS. An instrument of monetary 
policy designed to restrict credit. The Bank of England 
may call for special deposits to be made with it by the 
banks, as appears necessary, to restrict liquidity and the 
ability of the banks to create credit. Such deposits do 
not qualify for inclusion in the banks* liquid assets and 
they continue to maintain their usual minimum liquidity 
ratios. A similar system has been operative for many 
years in the United States, under which each member 
bank of the Federal Reserve system is required to hold 
a minimum percentage, in the form of a balance with 
Its Reserve Bank, against its deposits, this minimum 
ratio being higher in respect of demand deposits than 
of deposits subject to notice of withdrawal. These 
minimum ratios are altered from time to time by the 
Federal Reserve Authorities, upward to put a check on 
credit expansion or downwards to encourage it, accord- 
ing to the needs of the current situation. 

The system of special deposits took the place of the 
quantitative restrictions on the lending power of each 
bank such as had previously been imposed. The advan- 
tage of the new device over the preceding technique of 
“requests” to banks not to allow their advances to rise 
above specific ceilings was said to lie mainly in the fact 
that the special deposit would leave banks free to com- 
pete against one another for new business, whereas the 
former quantitative controls “froze” the scope for each 
bank’s advances while the “request” remained in force. 

The first call was for one per cent of its gross deposits 
for each of the eleven London Clearing Banks and one- 
half per cent for the Scottish Banks. The payment was 
to be made to the Bank of England on June 15th, 1960. 
This figure was almost immediately doubled, the later 
sums to be deposited in two instalments in mid- July and 
mid-August. A year later the economy was again 
under strain, and the Bank Rate was raised to 7 per 
cent on July 26th. The Bank of England also called on 
the Clearing Banks for further special deposits. In the 
case of the London Clearing Banks the call was for 
1 per cent, half to be deposited by August 1 6th and the 
balance by September 20th. The call on the Scottish 
Banks was for one-half per cent. 

In June, 1962, a release of 1 per cent for the London 
Clearing Banks and J per cent for the Scottish Banks 
was announced, half being freed on 12th June and the 
other half on 18th June, leaving the special deposits 
thereafter at 2 per cent and 1 per cent of gross deposits. 
Half of these deposits were returned in two stages, on 
8th and 15th October, 1962, and the other half by Nov- 
ember 29th, 1962. 

The main criticism of the “special deposit” device in 
its technical aspect is that it discriminates unfairly 
against part of the whole financial structure. It hits the 
large commercial banks, but leaves untouched other 
financial institutions, such as the overseas and merchant 
banks, insurance companies and hire-purchase finance 
companies. 


The Radclifie Report (^.r.) had asserted that the 
credit market in this country should be considered as a 
single whole. The special deposit technique as applied 
hitherto disregards this truth. 

SPECIAL EXECUTOR. An executor who acts in 
regard to settled land. 

SPECIAL INDORSEMENT. A special indorsement 
specifies the person to whom or to whose order a bill 
or cheque is to be payable (Bills of Exchange Act, 1882, 
Section 34 (2)), as “Pay John Brown or order, J. Jones.” 
The converse term is an “indorsement in blank,” where 
the indorser merely signs his name. (See Indorsement.) 

SPECIAL MANAGER. The Companies Act, 1948, 
provides in Section 263 as follows — 

“(1) Where in proceedings in England the oflacial 
receiver becomes the liquidator of a company, 
whether provisionally or otherwise, he may, 
if satisfied that the nature of the estate or 
business of the company, or the interests of the 
creditors or contributories generally, require 
the appointment of a special manager of the 
estate or business of the company other than 
himself, apply to the Court, and the Court may 
on such application, appoint a special manager 
of the said estate or business to act during such 
time as the Court may direct, with such 
powers, including any of the powers of a 
receiver or manager, as may be entrusted to 
him by the Court. 

“(2) The special manager shall give such security 
and account in such manner as the Board of 
Trade direct. 

“(3) The special manager shall receive such remuner- 
ation as may be fixed by the Court.” 

SPECIAL RESOLUTIONS. (See Resolutions.) 

SPECIALTY DEBT. A debt which is acknowledged 
in a document under seal. (See Limitation Act, 1939.) 

SPECIE. (From Latin, specio, to look, to see.) 
Visible money. Gold and silver coins and bullion, as 
distinguished from paper money. 

SPECIE POINTS. Also called “Bullion Points” and 
“Gold Points.” The term is used in coimection with the 
Foreign Exchanges and denotes the Hmits of the rate 
of exchange when it becomes cheaper to transmit 
bullion from one country to another than to buy bills. 
Specie points can only exist in their full sense when the 
two countries in question are both on the gold standard, 
but they can have a partial relevance whenever there is a 
fairly open market for gold. 

If both France and England were on an effective gold 
standard and an English merchant desired to remit to 
Paris, he would either purchase a bill on Paris or make 
a mail or cable transfer (^.tj.), unless he found that this 
came considerably more expensive than sending coin to 
Paris. 

If between two countries, A and B, the Mint Par of 
Exchange is reckoned in the number of B monetaiy 
units equivalent to one A monetary unit, then the 
incoming or import specie point from B to A is the 
Mint Par plus charges for packing, shipment, and 
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insurance; whilst the outgoing or export specie point 
from A to B is the Mint Par minus similar charges. For 
example: Prior to September, 1931, the Mint Par 
between London and Paris was 124-21; the export 
specie point might have been 123-925, after allowing 
0-285 of a franc per poimd sterling as the cost of trans- 
ferring gold. The import specie point would then be 
about 124-21 plus 0-285 == 124-495 if no allowance be 
made for the difference between a banker’s selling and 
buying rates for sight drafts or cable transfers. 

Specie points are liable to variation, drawing closer 
to the Mint Par if the cost of shipping gold decreases, 
moving farther from it if that cost rises. Under the gold 
standard, cable and cheque rates cannot, however, 
move far from the Mint Par, for, if they did, remitters 
of large sums of foreign currency would make their 
remittances in gold. 

SPECIE, TIuySTSMISSION OF. The risk of loss of 
specie in transit by train may be insured against from 
the time of leaving the bank ofhce until it arrives at its 
destination. 

Whether it is cheaper to insure or to send a clerk 
with the specie, depends upon the quantity sent and 
the price of the railway ticket. The clerk’s time also 
requires to be taken into account. 

In regard to specie forwarded by train as a parcel 
British Railways will insure it at a special rate, reserving 
to themselves the right to inspect, before effecting any 
insurance, all goods delivered to them for insurance, 
to ascertain that the consignment is in accordance with 
the declaration. In addition to the insurance rate, the 
usual rate for carriage is payable. Insured parcels, 
boxes, etc., must be properly sealed by the senders. 

Bullion and specie, the value of which is declared to 
British Railways, but on which no insurance is pdd, 
is not convey^ by them unless a consignment note 
is first of all signed by the consignor declining to pay 
the increased charge for insurance or unless, in the case 
of regular senders, a general contract, called a general 
risk note (stamped 6d.), is given notifying that they 
refuse to pay the increased charge for insurance which 
British Railways are entitled to demand under the 
Carriers Act. 

Specie may be insured, under a floating policy, with 
underwriters. 

SPECIFIC CHARGE. A term used to describe a 
fixed charge as opposed to a floating charge A 
debenture given to a bank will usually give a specific 
charge on named assets and a floating charge on the 
remainder. The specific charge may either by way 
of a legal mortgage or a mere equitable charge. (See 
Debenture.) 

SPECULATION. A speculation is where a person 
buys a security, not with the intention of paying for it 
at the settling day, but of selling it again during the 
present, or a continued, account, in order to secure a 
profit, if possible. If a security is bought in order to 
be retain^, it is called an investment. When a specu- 
lative security is bou^t and paid for with the intention 
to as soon as a favourable o|^ortiinity offers, it is 
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probably more accurately described as an investment 
in a speculative security than a pure speculation where 
the purchaser has no intention, and perhaps no means 
to pay for it. * 

SPOILED STAMPS. In making a claim for allow- 
ance of spoiled or useless stamps the following statutory 
declaration must be filled up and signed by the appli- 
cant — 

I of do 

solemnly and sincerely declare that the several stamps 
hereinafter specified and described, that is to say, 


Number of 
Stamps. 

Value of 
each. 

Description of 
Instrument. 

Total 

Value. 







£ 

I 




are the property of and were 

purchased by or for use, 

and that paid the full 

amount or value thereof; 

And with regard to the stamps impressed on material 
not written upon, and the adhesive revenue and fee 
stamps unattached to material, I declare that the same 
have been inadvertently and undesignedly spoiled or 
rendered unfit for use in consequence of 

And with regard to such other of the material on 
which the said stamps are impressed or to which 
adhesive stamps are attached as is written upon, I say 
that the same has been inadvertently and undesignedly 
spoiled, or is become useless; and that the writing 
thereon has not been signed by any party or otherwise 
completed as a legal instrument, and has not had any 
operation or effect whatsoever. 

And with regard to the adhesive fee stamps which 
have been removed from material, I declare that they 
have been so removed by the Court or other official 
whose certificate is annexed. 

And with regard to the postage stamps on material, 
I declare that the same have not passed through the 
post, or been used in any way whatever, but have been 
inadvertently and undesignedly spoiled, rendered unfit 
for use, or are not required, in consequence of 

And with regard to the adhesive postage stamps, I 
declare that the same have not passed through the post, 
or been used in any way whatever, but have been 
inadvertently and undesignedly spoiled, or rendered 
unfit for use in consequence of 

And with regard to the instruments which have been 
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signed I say that the same became void in consequence 
of 

And with regard to the instruments which have been 
signed, the duplicates or instruments in lieu of which 
are now produced and exhibited duly stamped, I say 
that the same were spoiled in consequence of 

and that the same were bom fide prepared and signed 
for the purpose of carrying into effect the transaction 
appearing upon the face thereof, between the parties and 
upon the terms and conditions therein set forth, that 
no legal proceeding has been commenced in which the 
instruments could or would have been given or offered 
in evidence and that the same were so signed within two 
years from the date hereof. 

And with regard to any bill of exchange or promis- 
sory note which from any omission or error has been 
spoiled or rendered useless, although the same, being a 
bill of exchange may have been accepted or indorsed, or 
being a promissory note may have been delivered to the 
payee, I declare that another completed and duly 
stamped bill of exchange or promissory note (which I 
now produce) identical in every particular except in the 
correction of the error or omission in the spoilt bill or 
note has been executed in lieu thereof. 

And with regard to the bills of exchange and pro- 
missory notes, other than those mentioned above, I 
declare that the answers to the following questions are 
true — 

Have the bills or notes been out 

of the signer’s hands? 


If so, for what purpose? 

Have the bills or notes been 

sold, or have advances or credit 

been obtained on them? 

What has become of the un 

stamped parts of any of the bills 

above mentioned which have been 

drawn in sets? 

What use has been made of any 

such unstamped parts ? 

And I further say that 

have not been reimbursed or paid the value of the said 
stamps or any part thereof, by any other person or 
persons; and that if the value thereof shall be allowed 
by the Commissioners of Inland Revenue, I will not 
ask or receive any compensation of the same, or any 
part thereof, from any other person or persons, or 
charge the same, or any part thereof, in account or 
otherwise, to any other person or persons either 
generally or particularly, so as to be again paid or 
compensated for the same or any part thereof, directly 
or indirectly in any manner whatsoever. 

And I further say that all the said stamps have been 
spoiled or become useless within the period of two years 


preceding the date hereof: and that the application made 
by me for an allowance for the value of the said stamps 
is without any fraudulent intention or collusion what- 
soever. 

And I make this solemn declaration conscientiously 
believing the same to be true, and by virtue of the 
Statutory Declarations Act, 1835. 

Declared at the 
Stamp Office 

at 

this day of 19 * 

Before me. 

Distributor of stamps. 

* The applicant must sign on this line. 

N.B.— In cases where the declaration is made by an 
agent of the principal or firm, the person authorised 
should be in a position to give full information as to the 
facts of the transaction. Any neglect of this regulation 
will probably lead to delay in the settlement of the claim. 

The claim for allowance must be lodged at the Spoiled 
Stamp Office, Somerset House, and in the case of coun- 
try bankers (more than ten nodles from London) the 
claim must be made through an agent in London. 

When an allowance is granted, stamps of equal 
amount may be obtained, or cash, less a discount, may 
be accepted. 

SPOT PRICE. The “spot” price of silver is another 
name for “cash” price for delivery at once. The 
“forward” price is the quotation for delivery and pay- 
ment at some future time. 

SPOT RATE. The rate at which Foreign Exchange 
dealers (qj),) can buy or sell a telegraphic transfer in the 
Foreign Exchange Market. 

SQUATTER’S TITLE. The title which a person 
may obtain to land after being in undisturbed possession 
of it for twelve years. (See Possessory Title.) 

STAFF GUARANTEE FUND. A fund formed in a 
bank for the purpose of guaranteeing the bank against 
losses arising through fraud or dishonesty on the part 
of any of the persons employed by the bank. Every 
officer subscribes to the fund at a certain rate per cent 
er annum on the amount which the bank requires to 
e guaranteed in respect of such officer. 

In some banks the officers are guaranteed through an 
external society or company. 

STAG. The term used to describe a party who applies 
for a new issue of stocks or shares, with the intention 
of selling, after allotment, at a profit. 

STALE CHEQUE, A cheque is considered by 
bankers to be stale six (by some bankers twelve) months 
after the date of the cheque, and such a cheque is usually 
returned marked “out of date.” When the stale date is 
confirmed by the drawer the cheque is paid. The prac- 
tice of not paying cheques which are “out of date” is 
a practice of bankers which may perhaps be upheld as 
part of the contractual arrangement; that is, the banker 
may have a right to return such cheques. If this is so, 
and a banker has previously returned such cheques, 
then he may well have a liability if he fails to do so on a 
subsequent occasion. The drawer as a parly to the 
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instrument is of course not released from liability until 
after six years. 

By Section 45, Bills of Exchange Act, 1882, present- 
ment of a bill payable on demand “must be made within 
a reasonable time after its issue in order to render the 
drawer liable, and within a reasonable time after its 
indorsement in order to render the indorser liable.” 
Cheques, so far as the drawer is concerned, are not 
included in this Section. The drawer remains liable, as 
above stated, for six years from the date of the 
cheque, unless he suffers actual loss, as where a banker 
fails, through his cheque not having been presented for 
payment within a reasonable time when he is discharged 
to the extent of such loss. (See Section 74, imder 

PjRESENTMENT FOR PAYMENT.) 

By Section 36 (3), Bills of Exchange Act, 1882, a bill 
payable on demand is deemed to be overdue when it 
appears on the face of it to have been in circulation for 
an unreasonable length of time. Such an instrument is 
not negotiable. (See Section 36 (2).) Unreasonable 
length of time is a question of fact. (See under Overdue 
Cheque.) 

STAMP ACT, 1853, Section 19. “Any draft or order 
drawn upon a banker for a sum of money payable to 
order on demand which shall, when presented for 
payment, purport to be indorsed by the person to whom 
the same shall be dravra payable, shall be a sufficient 
authority to such banker to pay the amount of such 
draft or order to the bearer thereof, and it shall not be 
incumbent on such banker to prove that such indorse- 
ment, or any subsequent indorsement, was made by or 
under the authority or direction of the person to whom 
the said draft or order was, or is, made payable, either 
by the drawer or any indorser thereof.” 

This enactment, prior to the passing of the Bills of 
Exchange Act, 1882, gave protection from forged 
indorsements to bankers paying cheques and drafts on 
themselves. After the Bills of Exchange Act came into 
force, bankers usually looked to Sections 60 and 80 
thereof to protect them against forged indorsements on 
open and crossed cheques respectively. The use of 
Section 19 of the Stamp Act was thereiter confined to 
protection against forged indorsements on bankers’ 
drafts, but since the passing of the Bills of Exchange 
Act, 1882 (Amendment) Act, 1932, which permitted the 
crossing of bankers* drafts and brought them within 
the ambit of the crossed cheque sections of the Bills of 
Exchange Act, 1882, the section is virtually only useful 
in its protection against forged indorsements on open 
bankers’ drafts. But nevertheless, until 1937, the Courts 
had on occasion proceeded on the lines that the passing 
of the Bills of Exchange Act, 1882, did not deprive a 
banker of the alternative protection of the Stamp Act, 
1853, Section 19, which would be useful where the bank 
had not acted in the ordinary course of business. In 
Worshipful Company of Carpenters^ etc* v, British 
Mutual Bankir^ Co* Ltd* (1937) it was held, however, 
in the Court of Appeal that Section 19 ofthe Stamp Act 
was impliedly repealed Ity the Bills of Exchange Act, 
1882, Section 60. Lord Justice Greer said: “I agree 
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. . . that the Bills of Exchange Act, 1882, Section 60, 
must be treated as inconsistent, so far as cheques are 
concerned, with the provisions of the Stamp Act, 1853, 
Section 19, and the sole duty of the Court, after the 
passing of the Bills of Exchange Act is to apply Section 
60 of that Act.” 

The passing of the Cheques Act, 1957, has done 
nothing to destroy the usefulness of Section 19 of the 
Stamp Act, which remains as a protection for the 
banker paying an open bankers’ draft having a forged 
indorsement. It is possible that Section 1 ofthe Cheques 
Act may afford some protection, however, if a draft 
bearing a forged indorsement is regarded as the 
equivalent of one upon which an indorsement is absent. 

STAMP DUTIES. By the Stamp Act, 1891— 

Regulations Applicable to 
Instruments Generally. 

Charge of Ditty upon Instruments 

Charge of Duties in Schedule 

“1. From and after the commencement of this Act 
the stamp duties to be charged for the use of Her 
Majesty upon the several instruments specified in the 
first Schedule to this Act shall be the several duties in 
the said schedule specified, which duties shall be in 
substitution for the duties theretofore chargeable under 
the enactments repealed by this Act, and shall be subject 
to the exemptions contained in this Act and in any other 
Act for the time being in force. 

All Duties to be Paid According to Regulations 
of Act 

“2. All stamp duties for the time being chargeable 
by law upon any instruments are to be paid and 
denoted according to the regulations in this Act con- 
tained, and except where express provision is made to 
the contrary are to be denoted by impressed stamps 
only. 

How Instruments are to be Written and 
Stamped 

“3. (1) Every instrument written upon stamped 
material is to be written in such manner, and 
every instrument partly or wholly written 
before being stamped is to be so stamped, that 
the stamp may appear on the face of the 
instrument, and cannot be used for or applied 
to any other instrument written upon the same 
piece of material, 

“(2) If more than one instrument be written upon the 
same piece of material, every one of the 
instruments is to be separately and distinctly 
stamped with the duty with which it is charge- 
able. 

Instruments to be Separately Charged with 
Duty in Certain Cases 

“4. Except where express provision to the contrary 
is made by this or any other Act— 
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“(fl) An instrument containing or relating to several 
distinct matters is to be separately and dis- 
tinctly charged, as if it were a separate instru- 
ment, with duly in respect of each of the 
matters; 

“(^) An instrument made for any consideration in 
respect whereof it is chargeable with ad 
valorem duty, and also for any further or other 
valuable consideration or considerations, is 
to be separately and distinctly charged, as if it 
were a separate instrument, with duty in 
respect of each of the considerations. 

Facts and Circumstances Affecting Duty to be 
Set Forth in Instruments 

“5. All the facts and circumstances affecting the 
liability of any instrument to duty, or the amount of 
the duty with which any instrument is chargeable, are 
to be fully and truly set forth in the instrument; and 
every person who, with intent to defraud Her Majesty, 
executes any instrument in which all the said 
facts and circumstances are not fully and truly 
set forth; or 

“(W being employed or concerned in or about the 
preparation of any instrument, neglects or 
omits fully and truly to set forth therein all the 
said facts and circumstances; 
shall incur a fine of ten pounds.” 

Production of Instruments in Evidence 
Terms upon which Instruments not Duly 
Stamped may be Received in Evidence 

“14. (1) Upon the production of an instrument 
chargeable with any duty as evidence in any 
Court of civil judicature in any part of the 
United Kingdom, or before any arbitrator 
or referee, notice shall be taken by the judge, 
arbitrator, or referee of any omission or in- 
sufficiency of the stamp thereon, and if the 
instrument is one which may legally be 
stamped after the execution thereof, it may, 
on payment to the officer of the Court whose 
duty it is to read the instrument, or to the 
arbitrator or referee, of the amount of the 
unpaid duty, and the penalty payable on 
stamping the same, and of a further sum of 
one pound, be received in evidence, saving all 
just exceptions on other grounds. 

“(4) Save as aforesaid, an instrument executed in any 
part of the United Kingdom, or relating, 
wheresoever executed, to any property situate, 
or to any matter or thing done or to be done, 
in any part of the United Kingdom, shall not, 
except in criminal proceedings, be given in 
evidence, or be available for any purpose 
whatever, unless it is duly stamped in accord- 
ance with the law in force at the time when it 
was first executed. 


Stamping of Instruments After 
Execution 

Penalty Upon Stamping Instruments After 
Execution 

15. (1) Save where other express provision is in 
this Act made, any unstamped or insufficiently 
stamped instrument may be stamped after the 
execution thereof, on payment of the unpaid 
duty and a penalty of ten pounds, and also by 
way of further penalty, where the unpaid duty 
exceeds ten pounds, of interest on such duty, 
at the rate of five pounds per centum per 
annum, from the day upon which the instru- 
ment was first executed up to the time when 
the amount of interest is equal to the unpaid 
duty. 

‘(2) In the case of such instruments hereinafter 
mentioned as are chargeable with ad valorem 
duty, the following provisions shall have 
effect — 

“(a) The instrument, unless it is written 
upon duly stamped material, shall be 
duly stamped with the proper ad 
valorem duty before the expiration of 
thirty days after it is first executed, or 
after it has been first received in the 
United Kingdom, in case it is first 
executed at any place out of the United 
Kingdom, unless the opinion of the Com- 
missioners with respect to the amount of 
duty with which the instrument is 
chargeable, has, before such expiration, 
been required under the provisions of this 
Act: 

“(^) If the opinion of the Commissioners 
with respect to any such instrument has 
been required, the instrument shall be 
stamped in accordance with the assess- 
ment of the Commissioners within four- 
teen days after notice of the assessment: 
“(c) If any such instrument executed after 
the sixteenth day of May, one thousand 
eight hundred and eighty-eight has not 
been or is not duly stamped in conform- 
ity with the foregoing provisions of this 
subsection, the person in that behalf 
hereinafter specified shall incur a fine of 
ten pounds, and in addition to the pen- 
alty payable on stamping the instrument 
there shall be paid a further penalty 
equivalent to the stamp duty thereon, 
unless a reasonable excuse for the delay 
in stamping, or the omission to stamp, 
or the insufficiency of stamp, be afforded 
to the satisfaction of the Commissioners, 
or of the Court, judge, arbitrator, or 
referee before whom it is produced: 

“(<i) The instruments and persons to which 
the provisions of this subsection are to 
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apply are as shown in table. (See 
below.) 

“(3) Provided that save where other express provision 
is made by this Act in relation to any particular 
instrument: 

“(a) Any unstamped or insufficiently 
stamped instrument which has been first 
executed at any place out of the United 
Kingdom, may be stamped, at any time 
within thirty days after it has been first 
received in the United Kingdom, on 
payment of the unpaid duty only: and 
“(^) The Commissioners may, if they think 
fit, at any time within three months after 
the first execution of any instrument, 
mitigate or remit any penalty payable on 
stamping, 

‘*(4) The payment of any penalty payable on stamp- 
ing is to be denoted on the instrument by a 
particular stamp.” 

By the Finance Act, 1895 — 

‘T5. So much of Section 15 of the Stamp Act, 1891, 
as limits the time within which the Commissioners of 
Inland Revenue may mitigate or remit any penalty 
payable on stamping shall be repealed.” 

Entries Upon Rolls, Books, Etc. 

Penalty for Enrolling^ etc.^ Instrument Not 
Duly Stamped 

*T7. If any person whose office it is to enrol, register, 
or enter in or upon any rolls, books, or records, any 
instrument chargeable with duty, enrols, registers, or 
enters any such instrument not being duly stamped, he 
shall incur a fine of ten pounds. 

Conditions and Agreements as to Stamp 
Duty Void 

“117. Every condition of sale framed with the view 
of precluding objection or requisition upon the groimd 
of absence or insufficiency of stamp upon any instru- 
ment executed after the sixteenth day of May, one thou- 
sand eight hundred and eighty-eight, and every contract, 
arrangement, or undertaking for assuming the liability 
on account of absence or insufficiency of stamp upon 


ISTA 

any such instrument or indemnifying against such 
liability, absence, or insufficiency, shall be void.” 

General Exemptions from all Stamp 
Duties 

(1) Transfers of shares in the Government or Parlia- 
mentary stocks or funds. 

(2) Instruments for the sale, transfer, or other 
disposition either absolutely or by way of mortgage, or 
otherwise, of any ship or vessel, or any part, interW, 
share, or property of or in any ship or vessel. 

(3) Instruments of apprenticeship, bonds, contracts, 
and agreements entered into in the United Kingdom 
for or relating to the service in any of Her Majesty’s 
colonies or possessions abroad of any person as an 
artificer, clerk, domestic servant, handicraftsman, 
mechanic, gardener, servant in husbandry, or labourer. 

(4) Testaments, testamentary instruments, and dis- 
positions mortis causa in Scotland. 

(5) Instruments made by, to, or with the Commis- 
sioners of Works for any of the purposes of the Act 15 
& 16 Viet. c. 28. 

(6) Deeds or instruments made or executed for the 
purpose of the Post Office, by, to, or with Her Majesty, 
or any officer of the Post Office (44 & 45 Viet. c. 20, 
Section 5). 

(See Section 148, Bankruptcy Act, 1914, under 
Bankruptcy.) 

The following regulations were issued by the Board 
of Inland Revenue, Somerset House, December, 1902— 

Regulations under which Plain Paper, Bankers* 
Cheques, and other Printed Forms are impressed with 
the Id. [or 2d.] Inland Revenue Stamp. 

1. The paper must be of such quality, thickness and 
colour, as to be suitable for receiving the impression of 
the dies. 

2. The paper must be flat and imcreased, and should 
neither be gummed nor perforated before it is sent to be 
stamped. 

3. Each sheet of paper or single form for which a 
separate stamp is required must not be narrower than 
five inches nor less than one and a half inches in depth. 
A form five inches in length can only be stamped close 
to the edge. 

4. When more forms {cheques or receipts) than one 


Title of Instrument as described in the First Schedule 
to this Act 

Person liable to Penalty 

Bond, covenant, or instrument of any kind whatsoever 

Conveyance on sale . . ' 

Lease or tack 

Mortgage, bond, deb^ature, covenant, and warrant of 
attorney to confess and enter up judgment. 

Settlem^Qt 

Added by Section 74 (3) of the Finance (1909-10) Act, 1910 
Conveyances or transfers operating as voluntary dispositions 
inter vivos. 

The obligee, covenantee, or other person taking the 
security. 

The vendee or transferee. 

The lessee. 

The mortgagee or obligee; in the case of a transfer or 
reconveyance, the transferee, assignee, or disponee, or 
the person redeeining the security. 

The settlor. 

Grantor or transferer. 
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are printed on a sheets the stamping will be expedited if 
the sheets be presented entire, i,e. before they are cut up. 
In cases where the forms are in two rows on a sheet the 
forms should be printed back to back. If bound or 
stitched the books must not be unwieldy in size nor 
heavier in weight than ten pounds. Stamps cannot be 
placed near the coimterfoils of forms. 

5. The top sheet of the parcel or book should be 
marked to indicate the position where it is desired that 
the stamp should be placed, which, however, must be 
within one inch and a half of the edge of the sheet. 
The stamp will be placed as near to the position 
indicated as the circumstances of the case will permit. 

6. When a special position of the stamp is required 
in the case of printed forms it is desirable that before 
the work is printed a proof should be submitted to the 
Inspector of Stamping. 

7. All fly-leaves and inserted orders for new books 
must be completely folded back. 

8. The Commissioners of Inland Revenue will not 
accept any responsibility for injury to material in the 
process of stamping, nor for loss of stamps or material, 
which may arise in transmission to or from this office. 

9. When the paper is brought to Somerset House 
for stamping, a person must attend at the department 
of the Accountant and Comptroller-General (Room 
No. 26) to fill up the necessary “warrant,” and to pay 
the duty. 

10. Penny [or twopence] Inland Revenue stamps are 
also impressed under similar conditions at the hiland 
Revenue offices at Edinburgh and Manchester. 

The following documents must be stamped before 
execution — 

Bills of Exchange. 

Contract Notes. 

Policies of Insurance. 

Promissory Notes. 

Receipts. 

Share Warrants. 

Documents, other than the above, requiring an ad 
valorem stamp, e.g. conveyances, mortgages, memor- 
anda of deposit, transfers, must be stamped within 
thirty days after execution, or if executed abroad within 
thirty days from the date on which they arrive in the 
United I^gdom. 

Agreements under hand, duty sixpence, e,g. guarantee, 
memorandum of deposit of marketable securities, 
qualifying agreement may be stamped within fourteen 
days after execution. 

Documents which have not been stamped within the 
time allowed, may be subsequently stamped on pay- 
ment of a penalty of £10. (See Section 15, above.) 

The various duties are given under the different 
headings. 

Where a document of charge requires further stamp 
duty to be impressed, a certified in the following form 
must be furnished to the Stamp Office — 


I hereby certify that the amount at any time owmg 
by to 

(a) If the (fl) (did not exceed £ 

b^n day of 19 ), 

(6) (or has not at any time exceeded 
cel these words, the sum of £ ) and I request that 

{b) If the ad- further stamp duty may be impressed 
vance has al- on the instrument of day of 

19 to cover a total 
ceeaea cancel , « « 

these words. advance of £ 

* Signature. 

Address. 

19 . Date. 

* To be signed by the mortgagee or by the manager of 
the bank making the advance. 

(See Adhesive Stamps, Adjudication Stamps, 

Ad Valorem, Appropriated Stamps, Bill of Ex- 
change, Cancellation of Stamps, Composition, 
Conveyance, Denoting Stamps, Impressed Stamps, 
Receipt, Spoiled Stamps.) 

STAT® ARD OF VALUE. In the principal coimtries 
of the world, gold (represented in the United Kingdom 
by the sovereign) is the sole standard or measure of 
value. 

STANDING CREDITS. A customer may, as a rule, 
arrange to have his cheques cashed at another bank or 
at some other branch. The request should be in 
writing and be signed by the customer. The letter 
advising the bank or branch to honour his cheques 
should be signed by the manager and state precisely 
what cheques are to be paid, to what extent and for 
how long the credit is to continue, and a specimen 
signature should accompany the advice. Such cheques 
should not be crossed. 

A common form of advice is to honour cheques 
drawn by John Brown to the extent of £10 in any one 
day. An advice to honour cheques to the extent of £60 
in any one week is not a good form, if the customer 
giving the order intends the money to be drawn at the 
rate of so much per day, as it is clear that the full amount 
may be drawn on one day and still comply with the 
letter of advice. 

When a bank receives from another bank or branch 
a request to pay certain cheques, the greatest care 
should be taken to ascertain that the letter of advice is 
genuine. If there is any doubt, a confirmation could be 
asked for by wire. 

Credits opened between different banks are, as a rule, 
arranged through the head offices of the respective 
banks. 

Particulars of all credits opened should be recorded 
at the heading of the customer’s account. The amount 
of such credits should of course be justified by the 
nature of the account. The banker having opened a 
credit cannot refuse to pay a cheque cashed thereunder, 
in the event of there being no funds to meet it in the 
customer’s account. 

The customer is sometimes given a special form of 
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cheque book, the cheques being drawn upon the banker 
who is to pay the cheques and an indication is given 
upon the cheques of the name of the bank where the 
drawer’s account is kept. 

The mere fact that a banker pays a cheque drawn 
upon another bank, under a standing order, does not 
release him from liability if he pays one bearing a forged 
indorsement. He should make certain that the party 
presenting a cheque is the person entitled to receive 
payment. If payment is made to the wrong person the 
bajciker who cashes the cheque is liable for any loss. 
It is reasonable, however, to expect that a customer 
wishing his cheques so paid should state in writing that 
the banker shall not incur any greater liability than if 
the cheques were paid by the bank on which they are 
drawn. With regard to the liability of a bank which 
pays, under advice, a cheque drawn upon another 
bank, or upon another branch of the same bank, see 
under Payment of Cheque. 

A register should be kept of all standing credits given 
by a branch and also of all received by a branch, and 
entries made therein of each cheque drawn under the 
credits, so that the banker may see at a glance that the 
instructions respecting the vanous credits are not being 
exceeded. If a credit, without any time limit, has not 
been operated upon for a considerable time, it is desir- 
able to inquire if it is stiU to continue, or if it should be 
cancelled. 

When a customer gives an order to stop payment of 
a cheque, notice should be given to each branch or 
bank which has authority to cash his cheques. 

STANDING ORDERS. (See Banker’s Order.) 

STANNARIES. (Latin, stannum^ tin.) A term 
which is applied to the tin mines in Cornwall or Devon 
and to the peculiar customs and laws in connection 
with the mines. A company of more than twenty 
persons formed for the purpose of gain must be regis- 
tered under the Companies Act, 1948, unless formed 
under some other Act of Parliament, or of letters patent, 
“or is a company engaged in working mines witmn the 
stannaries, and subject to the jurisdiction of the Court 
exercising the stannaries jurisdiction.” (See Partner- 
ships.) 

The above-mentioned Act makes certain special 
provisions in connection with the winding up of com- 
panies in the stannaries. 

Attachment of Debt due to Contributory on 
Winding Up in Stannaries Court 

“Section 357. When several companies are in course 
of liquidation by or under the supervision of the Court 
exercising the stannaries jurisdiction, and acting under 
that jurisdiction, if it appears to the judge that a person 
who is a contributory of one of the companies is also a 
creditor claiming a debt against one of the other com- 
panies, the judge may (if after inquiry he thinks fit) 
direct that the debt, when allowed, shall be attached, 
and payment thereof to the creditor suspended for a 
time certain as a security for payment of any calls that 
are or may in course of liquidation become due from 
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him to the company of which he is a contributory; and 
the amount thereof shall be applied to such payinent in 
due course. 

“Provided that such an order of attachment sb ^u not 
prejudice any claim which the company so indebted to 
the creditor may have against him by way of set-off 
counterclaim, or otherwise, or any lawful claim of lien 
or specific charge on the debt in favour of any third 
person.” 

The Act also provides for various modifications with 
respect to preferential payments of salaries and wages. 
(See Companies: Winding Up.) 

STATE. Contraction of “statement.” The name 
given in some offices to a weekly statement or return 
sent to head office exhibiting all the transactions at a 
branch for the week. 

STATEMENT. (See Bank Statement.) 

STATEMENT COVER. A plastic or leather cover 
provided by banks for their customers to keep their 
statements in. 

STATEMENT DIARY. A list of names and dates, 
usually on loose-leaf cards, controlling the dispatch of 
statements to customers. 

STATEMENT IN LIEU OF PROSPECTUS. A 
statement filed with the Registrar of Companies where 
a public company having a share capital does not issue 
a prospectus, or having issued a prospectus, has not 
proceeded to allot any of the shares offered to the public. 

In such cases no allotment of shares or debentures 
can be made until a statement in lieu of prospectus is 
filed at least three days before the first allotment, 
signed by every named director or proposed director. 
(See Section 48, Companies Act, 1948.) 

STATUS OPINION. (See Banker’s Opinions.) 

STATUTE-BARRED. A debt is said to be statute- 
barred when it cannot be recovered in a Court of law, 
because the time within which the creditor had the right 
to sue the debtor has expired. (See Limitation Act, 
1939.) 

STATUTE LAW. The written law of the land, as 
distinguished from the unwritten or “common law” 
{q,v.y, 

“The written laws of the Kingdom are statutes, acts 
or edicts, made by the sovereign, by and with the advice 
and consent of the lords spiritual and temporal, and 
commons, in Parliament assembled.” (Blackstone.) 

Originally, bills of exchange were regulated by the 
customs of merchants. When these customs were 
recognised by the Courts they became that part of the 
conomon law of England known as lex mercatoria; and 
when these recognised customs were incorporated in 
the Bills of Exchange Act, 1882, they became, by Act 
of Parliament, statute law. Statute law may merely 
declare what is already the common law of the land, or 
it may create entirely new law. 

STATUTES OF LIMITATION. (See Limitation 
Act, 1939.) 

STATUTORY BOOKS. The books which are 
required to be kept by companies registered imder the 
Companies Act, 1948, viz. — 
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By Section 110: Register of Members. 

By Section 124: Annual List of Members and 
Summary. (See Register of Members of Company.) 

By Section 145: Minute Book. (See Minutes.) 

By Section 200: Register of Directors, or Managers. 
(See Directors.) 

By Section 104: Register of Mortgages. (See 
Registration of Charges.) 

STATUTORY DECLARATION. A declaration in 
writing (without oath), made in accordance with the 
Statutory Declarations Act, 1835, by which a person 
solemnly declares that he verifies some circumstance or 
fact. For example, if it should be necessary for Smith 
to have proof that Brown has been (as he maintains) in 
possession of a certain property for a specified period. 
Smith may be satisfied to accept a statutory declaration 
from, say, Jones, formally stating that he is able, from 
his own knowledge, to vouch for the accuracy of 
Brown’s assertion. 

All declarations must be made before a justice of the 
peace, notary public, or commissioner to administer 
oaths in the Supreme Court of Judicature. 

The form of statutory declaration to be given when 
verifying a memorandum of satisfaction of a mortgage 
or charge is given under Memorandum of Satisfac- 
tion, 

Stamp duty on statutory declarations was abolished 
by the Finance Act, 1949. 

STATUTORY MEETING OF COMPANY. Every 
public company limited by shares, and every company 
limited by guarantee which has a share capital, shall, 
within a period of not less than one month nor more 
than three months from the date at which the company 
is entitled to commence business, hold a general 
meeting of the members, which shall be called the 
statutory meeting. (See Section 130, Companies Act, 
1948, under Meetings and Proceedings.) 

STATUTORY MORTGAGE. By the Law of Pro- 
perty Act, 1925, a mortgage of freehold or leasehold 
land may be made by a deed expressed to be made by 
way of legal mortgage in the following form, with such 
variations and additions, if any, as circumstances may 
require, and the provisions of Section 117 of the Act 
shall apply thereto — 

Statutory Charge by Way of Legal 
Mortage 

This legal charge made by way of statutory mortgage 
the day of 19 , between A of [etc.] 

of the one part and M of [etc.] of the other part Wit- 
nesseth that in consideration of the sum of £ now 
paid to A by M of which sum A hereby acknowledges 
the receipt A as mortgagor and as beneficial owner 
hereby charges by way of legal mortgage all that [etc.] 
with the payment to M on the day of 19 , 
of the principal sum of £ as the mortgage money 
with interest thereon at the rate of per centum per 
aimum. 

In witness, etc. 


M will be in the same position as if the charge had 
been effected by a demise of freeholds or a sub-demise 
of leaseholds. (See Mortgage.) 

By Section 117 — 

(2) There shall be deemed to be included, and there 
shall by virtue of this Act be implied, in the 
mortgage deed — 

First, a covenant with the mortgagee by the 
person expressed therein to charge as mort- 
gagor to the effect following (namely) : 

That the mortgagor will, on the stated day, 
pay to the mortgagee the stated mortgage 
money, with interest thereon in the meantime, 
at the stated rate, and will thereafter, if and 
as long as the mortgage money, or any part 
thereof, remains unpaid, pay to the mortgagee 
interest thereon, or on the unpaid part thereof, 
at the stated rate by equal half-yearly payments 
the first thereof to be made at the end of six 
months from the day stated for payment of 
the mortgage money: 

Secondly, a proviso to the effect following 
(namely): 

That if the mortgagor, on the stated day, 
pays to the mortgagee the stated mortgage 
money, with interest thereon in the meantime, 
at the stated rate, the mortgagee at any time 
thereafter, at the request and cost of the 
mortgagor, shall discharge the mortgaged 
property to the mortgagor, or as he shall 
direct. 

The following is the form given in the Act of a 
statutory transfer of mortgage, a covenantor joining — 

This Transfer of Mortgage made by way of statutory 
transfer the day of 19 , between A of 
[etc.] of the first part B of [etc.] of the second part and 
C of [etc,] of the third part supplemental to a legal 
charge made by way of statutory mortgage dated the 
day of 19 , and made between [etc.] 
Witnesseth that in consideration of the sum of £ 
now paid to A by C being the mortgage money due in 
respect of the said legal charge no interest being now 
due and payable thereon of which sum A hereby 
acknowledges the receipt A as mortgagee with the 
concurrence of B who joins herein as covenantor hereby 
conveys and transfers to C the benefit of the said legal 
charge. 

In witness, etc. 

By Section 1 18, the deed shall have effect as follows — 

“2. (a) There shall become vested in the person to 
whom the benefit of the mortgage is expressed 
to be transferred, who, with his personal 
representatives, and assigns, is in this Section 
designated the transferee, the right to demand 
sue for, recover, and give receipts for the 
mortgage money, or the unpaid part thereof, 
and tile interest then due, if any, and thence- 
forth to become due thereon, and the benefit 
of all securities for the same, and the benefit 
of and the right to sue on all covenants with 
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the mortgagee and the right to exercise all 
powers of the mortgagee: 

“(^>) All the estate and interest, subject to redemption, 
of the mortgagee in the mortgaged land shall 
rest in the transferee, subject to redemption.” 

In the form the same Section (subsection 3) provides 
that there shall also be deemed to be included a coven- 
ant with the transferee by the person expressed to join 
therein as covenantor to the effect following — 

“That the covenantor will, on the next of the days by 
the mortgage deed fixed for payment of interest, pay to 
the transferee the stated mortgage money, or so much 
thereof as then remains unpaid, with interest thereon, 
or on the unpaid part thereof, in the meantime, at the 
rate stated in the mortgage deed; and will thereafter, 
as long as the mortgage money, or any part thereof, 
remains unpaid, pay to the transferee interest on that 
sum, or the unpaid part thereof, at the same rate, on the 
successive days by the mortgage deed fixed for payment 
of interest.” (See Transfer of Mortgage.) 

A statutory mortgage may be surrendered or dis- 
charged by a receipt in the following form — 

I, A B of [etc.] hereby acknowledge that I have this 
day of 19 , received §ie sum of £ 
representing the mortgage money secured by the within 
written statutory mortgage together with all interest 
and costs the payment having been made by C D of 
[etc.] 

As witness, etc. 

Prior to 1926 mortgaged land had to be reconveyed 
to the mortgagor, as is shown by the following old form 
of statutory reconveyance— 

This Indenture made by way of statutory reconvey- 
ance of mortgage the day of 1884, between 
C of [etc.] of the one part and B of [etc.] of the other 
part supplemental to an indenture made by way of 
statutory transfer of mortgage dated the day of 
1883, and made between [etc.] Witnesseth that 
in consideration of all principal money and interest due 
under that indenture having been paid of which 
principal and interest C hereby acknowledges the 
receipt C as mortgagee hereby conveys to B aU the lands 
and hereditaments now vested in C under the said 
indenture To hold to and to the use of B in fee simple 
discharged from all principal money and interest 
secured by and from all claims and demands under the 
said indenture. 

In Witness, etc. 

(See Mortgage.) 

STATUTORY OWNER. In the Settled Land Act, 
1925, statutory owner means the trustees of the settle- 
ment or other persons who, during a minority, or at any 
other time when there is no tenant for life, have the 
powers of a tenant for life under this Act, but does not 
include the trustees where the trustees have power, 
under an order of the Court or otherwise, to convey the 
settled land in the name of the tenant for life. (See 
Settued Land.) 

STATUTORY RECEIPT. Where a mortgage ton 
has been satisfied, a receipt usually indorsed on the 
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mortgage deed now takes the place of the reconveyance 
discharge, or release given before the Law of Property 
Act, 1925, came into force. A mortgagor, howWer, 
may still demand a reassignment, surrender, release, or 
transfer in place of a receipt (Law of Property Act 
1925, Section 115 (4)). ^ ^ ’ 

Such a receipt operates — 

(a) Where the mortgage takes effect by demise or 
sub-demise, as a surrender of the term so as 
to determine the term or merge the same in the 
reversion immediately expectant thereon. 

(^) Where the mortgage does not take effect by 
demise or sub-demise as a reconveyance 
thereof, to the extent of the interest which is 
the subject-matter of the mortgage, to the 
person who immediately before the execution 
of the receipt was entitled to the equity of 
redemption; 

and in either case as a discharge of the mortgaged 
property from all principal money and interest secured 
by, and from all claims under, the mortgage, but with- 
out prejudice to any term or other interest which is 
paramount to the estate or interest of the mortgagee or 
other person in whom the mortgaged property was 
vested. (Law of Property Act, 1925, Section 115 (1) ). 

The third schedule to the Act gives a form of receipt 
as follows — 

I, A B of hereby acknowledge that I have 

this day of 19 received the sum of 

£ representing the (aggregate) (balance remaining 
owing) in respect of the principal money secured by the 
within (above) written (annexed) mortgage, together 
with all interest and costs, the payment having been 
made by C D of 
As witness, etc. 

The statutory receipt should conform with the 
following requisites — 

(u) It must be expressed to be for all money secured 
by the mortgage deed, or for the balance 
remaining owing. 

(i>) It must state the name of the person who pays 
the money. 

(c) It must be executed by the person legally entitled 
to give a receipt, i.e. the person in whom a 
mortgage lease is vested or the owner of the 
charge by way of legal mortgage. 

(d) It must be indorsed on, written at the foot of, or 
annexed to the mortgage deed in question. 

(^) If the money is paid by a person not immediately 
entitled to rfie equity of redemption, i.e. by 
anyone other than the original mortgagor or 
his transferor, the receipt will operate as a 
transfer by deed of the benefit of the mortgage 
to him, unless it is expressly provided other- 
wise, or the mortg 3 .ge is discharged out of 
money in the hands of a personal representa- 
tive or trustee. 

Where part only of the mortgage debt is being satis- 
fied, the statutory receipt is inapplicable and a form of 
surrender or release should be used in such a case. 
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(See Reconveyance.) Where two or more mortgage 
deeds have been taken in respect of the one property, 
the statutory receipt need be written on one deed only, 
but it must refer to all the deeds or to the aggregate 
amount of the mortgage debt. 

A statutory receipt is usually given xmder seal, 
although there is nothing in the Act that makes it 
necessary. Stamp duty is payable on a receipt as on a 
reconveyance, at the rate of one shilling per cent on the 
highest sum lent on the mortgage deed. Receipts 
given by Friendly, Building, or Industrial or Provi- 
dent Societies are exempt from stamp duty as 
hitherto. 

The Law of Property Act, 1925, Section 116, states 
that, if a mortgagor is not insistent on the statutory 
form of discharge, an alternative method of discharge 
is available, by an unstamped receipt indorsed under 
hand on the mortgage deed, provided that it does not 
contain any words purporting to release the property 
from the mortgage. 

An equitable mortgage can be discharged by a simple 
receipt under hand. (See Equitable Mortgage.) 

The foregoing provisions of Section 1 15 do not apply 
to the discharge of a charge registered under the Land 
Registration Act, 1925. (Seo Land Registration.) 

STATUTORY REPORT, The directors of a public 
company limited by shares shall, at least fourteen days 
before the date on which the statutory meeting (^.v,) is 
held, forward a report, called the statutory report, to 
every member of the company. For the requirements 
of the Act regarding this report, see imder heading 
Meetings. ^ 

STATUTORY TRUSTS. For the purposes of the 
Law of Property Act, 1925, land held upon “statutory 
trusts” shall be held upon trust to sell the same and to 
stand possessed of the net proceeds, after payment of 
costs, etc., and upon such trusts as may be requisite for 
giving effect to the rights of the persons interested in the 
land. (Section 35.) (See Intestacy, Joint Tenants.) 

STERLING. \S^en gold and silver are of the stan- 
dard fineness they are called sterling metals. Various 
explanations are given as to the original meaning of the 
word sterling. A coin called an “Easterling” was intro- 
duced into the coinage in the reign of King Richard I 
and as that coin was considered superior to other coins 
in circulation at that time it is probable that the word 
sterling took its rise from the Easterling. Another 
suggestion (given in Hutchison’s Practice of Banking) 
is that the word was derived “from Easterling, a name 
given to persons who periodically examined the mint 
and regulated the coinage, possibly at Easter, so that 
the term means true money according to the last 
examination, as 100 pennies, or pounds, Easterling, or 
sterling.” (See Coinage.) 

STERLING AREA. Wien Great Britain abandoned 
the Gold Standard in 1931, certain other countries, both 
within and without the Empire, followed suit and ceased 
to tie their currency to gold, linking it instead to the 
pound sterling. At the time of the outbreak of war in 
September, 1939, all the countries of the Empire (except 
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Canada), Norway, Sweden, Denmark, Finland, Greece, 
Portugal, and Bolivia had adopted this system. 

Until the passing of the Exchange Control Act, 1947, 
what was known as the Sterling Area comprised all 
countries in the British Empire — except Canada and 
Newfoundland— and the mandated territories of Egypt, 
Irak, Anglo-Egyptian Sudan, and Iceland. France, 
Belgium, flolland and their respective colonies, Sweden, 
and Denmark, were not in the Sterling Area, but were 
the subjects of monetary agreements, thus facilitating 
trade within the Sterling Area. The dollar area covered 
the United States, Canada, and Newfoundland. 

Under the Exchange Control Act, 1947, the term 
“Scheduled Territories” is substituted for “Sterling 
Area.” 

STERLING BONDS. Bonds of a foreign country 
which are payable in British currency. 

STET. (Latin, let it stand.) When entries in a book 
have been ruled out in mistake, instead of erasing the 
line, it is sometimes a convenient way of correcting the 
error to write the word “stet” in a different coloured 
ink, thus indicating that the entries stand as they were 
before the line was passed through them. 

STIFFENING INDORSEMENT. (See Backing a 
Bill.) 

STOCK. The capital of a company is the money 
contributed by the members and forms what is called 
the stock. A member may hold so much stock or so 
many shares in the company. Stock may be held and 
transferred in any amounts (without distinguishing 
numbers), whereas shares are for fixed amoimts and all 
numbered, e.g. a person may hold £150 of stock if the 
capital is dealt with in that way; but if the capital is 
divided into shares of, say, £5 each, fully paid, then the 
person with the same holding would have thirty shares 
of £5 each. Stock, by its nature, is fully paid up, but 
upon shares there is often a liability. In Government 
stocks, any odd amount (e.g. £33 6s. 8d.) may be 
transferred; but in the case of an ordinary limited 
company, transfers of stock are usually, for con- 
venience, restricted to certain round sums. 

There may be varieties of stock as guaranteed, 
preference, ordinary, deferred and other kmds, which 
entitle the holders to different rights in the matter of 
dividends and in a division upon a winding up of the 
company, 

A company cannot make an original issue of stock. 
It can only be done by a conversion of fully-paid shares 
into stock. As to the power of a company limited by 
shares to convert shares into stock, see Section 61, 
Companies Act, 1948, under Share Capital. 

In companies where Table A applies the regulations 
are— 

Conversion of Shares into Stock 

“40. The company may by ordinary resolution con- 
vert any paid-up shares into stock, and reconvert any 
stock into paid-up shares of any denomination. 

“41. The holders of stock may transfer the same, or 
any part thereof, in the same manner, and subject to 
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the same regulations, as, and subject to which, the shares 
from which the stock arose might previously to con- 
version have been transferred, or as near hereto as 
circumstances admit ; but the directors may from time to 
time fix the minimum amount of stock transferable, and 
restrict or forbid the transfer of fractions of that 
miTTiiTtnm , but the minimum shall not exceed the 
nominal amount of the shares from which the stock 
arose. 

“42. The holders of stock shall, according to the 
amount of the stock held by them, have the same rights, 
privileges, and advantages as regards dividends, voting 
at meetings of the company, and other matters as if 
they held the shares from which the stock arose, but no 
such privilege or advantage (except participation in the 
dividends and profits of the company, and in the assets 
on winding up) shall be conferred by an amount of 
stock which would not, if existing in shares, have con- 
ferred that privilege or advantage. 

“43. Such of the regulations of the company as are 
applicable to paid-up shares shall apply to stock, and 
the words ‘share* and ‘shareholder’ therein shall include 
‘stock’ and ‘stockholder.’” (See Companies, Share 
Capital.) 

STOCKBROKER. One who purchases or sells 
stocks and shares for clients. His remuneration is the 
commission he receives from his clients on the purchases 
and sales he effects on their behalf; the rate varies in 
different classes of stocks. 

The minimum scale of commission laid down by the 
London Stock Exchange is ^ven below. The lowest 
commission is £2, but this minimum is reduced — 

(fl) on transactions of less than £100 in value, to £I ; 
lb) on transactions of less than £10 in value, at 
discretion. 

SEcnoN A. <D 

British Government Securities .... 

British Electricity Guaranteed Stocks . 

British Gas Guaranteed Stocks .... 

British Transport Guaranteed Stocks . 

Indian Government Stockj .... 

Securities guaranteed under the Trade Facilities and 

other Acts 

London County Consolidated Stock . 

^Dominion and Colonial Government Securities . 

♦County, Corporation and Provincial Securities 
(British. Dominion or Colonial) 

Public Boards (Great Britain and Northern Ireland) 

Inscribed and Registered Stocks 
International Bank for Reconstruction and Devdl- 

opment Stock 

* See also A. (2) below. 

SEcnoN A. (2) 

Ci) Dominion and Colonial Government. Provin- 
cial, County and Corporation Securities • 

Bonds to Bearer either expressed in a 
currency other than Sterling or carrying 
an option for payment at a fixed rate in a 
currency other than Sterling, where the 

price is over 100 

00 County, Corporation and Provincial Securities 

(British, Dominion or ColoniaU . . > f per cent on 

Annuities (dealt in per unit of Annuity) . Money. 

Oi0 Bank of Ireland Stock . . . 


I per cent on 
any amount 
of Stock up 
to £10.000. i 
*per cent on 
any balance 
In excess of 
£10.000 Stock 


SBcnoN B. 


Registered Debentures fpid Bonds, Debenture Stock,] 
Loan Stock and Bonds to Bearer other than those / 
Included in Section A . . . . . J 


f per cent on 
Money. 


Section C. 



Section D. 

Spares or Units of Stock, Registered) 
or Bearer (other than shares} li per cent on Consideration 
included in Section E) . .j 


Section E. 


Shares of companies incorporated in the United States of Amer ica 
or Canada (whether dealt in in London on a Dollar or Sterling basis) 
with the exception of Shares which are transferable by Deed of Transfer* 
The Dollar prices set out in the scale below relate to transactions 
done for settlement in Sterling including any premium paid or 
received). 

For the purpose of applying the scale to transactions effected in 
overseas markets where payment is made and received in Dollars, the 
American or Canadian Dollar price is to be converted into the Sterling 
equivalent at the current rate of exchange. 

Price 25 cents (l/~) or under . . . .At diswetion. 

Price s. d. 


Over 25 cents (l/~) 

„ 37i cents (1/6) 

. - i per Share. 

.. 37i 

.. (1/6) 

.. 62i 

. (2/6) 

- i 

.. 62i 

(216) 

.. m 

. (3/6) 

- f 

.. 87^ 

.. (3/6) 


(5/-) 

. “ 1 

.. m 

(5/-) 

.. S2i 

(10/-) 

- n 

,. m 

(10/-) 

.. $3f 

(15/-) 

-2i 

.. m 

(15/-) 

.. $5 

(£1) 

. -3 

.. $5 

(£1) 

.. $7i 

(£1/10) 

- 

.. 

(£1/10) 

„$10 

(£2) 

. - 4i 

„ $10 

(£2) 

., $12i 

(£2/10) 

. - 6 

tm 

(£2/10) 

..$15 

(£3) 

. - 

.. $15 

(£3) 

„ $20 

(£4) 

- 9 

.. $20 

(£4) 

£25 

(£5) 

. 1 

.. $25 

(£5) 

.. $37i 

(£7/10) 

.13 

.. $37J 

(£7/10) 

., $50 

(£10) 

.16 

.. $50 

(£10) 

.. $75 

(£15) 

1 9 

$75 

(£15) 

$100 

(£20) 

. 2 - 

„ $100 

(£20) 

.. $150 

(£30) 

2 3 

$150 

(£30) 

.. $200 

(£40) 

.26 


With 6d. rise for every $50. or portion thereof, in price. 


(Note. The above scale assumes a fi,ctitious rate of $5 = £1.) 


Section F. 

Securities of New Issues passing by delivery in scrip form or by 
letters of Renunciation — 


(u) Sales and Purchases of Shares') 
and Units of Stock included ini 
Section D and Registered Stock > 
(quoted per cent) included in 
Section C ... J 


li per cent on Consideration. 


W Sales and Purchases of Deben-) 

tures and Bonds, etc. included | per cent on Consideration, 
in Section B . . . .) 


(c) Sales and Purchases of securities) At discretion until security is 
included in Section A . . } fully paid and then at the rate 

} laid down in Section A. 


Section G. 


Indian Railway Annuities . 

Options for more than one Account 
Options for one Account or less 
Powers of Attorney for Inscribed Stock 
Probate and other Valuations . 

Securities Made-up or Made-down . 

Short-dated Securities (having Five Years or less to 


I per cent on Consideration 
. As on bargains. 




>At discretion. 


ruiO* 

♦ Note. Not applicable in the case of securities in 
default. 

Transfers of Stocks and Shares . . . . 


By the rules of the Stock Exchange, when a stock is 
sold and the proceeds are by the following account 
investigated in another stock, brokers are allowed to 
charge full commission on the one transaction and half- 
commission on the other. When the same^ security is 
bought and sold for the same principal within the same 
account brokers may charge only one commission. 


53 ^ 
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With regard to a stockbroker’s account in Thompson 
V. Clydesdale Bank Ltd,, [1893] A.C. 282, Lord Her- 
schell said : “It seems to me that, if because an account 
is opened with bankers by a stockbroker they are 
bound to inquire into the source from which he re- 
ceives any money which he pays in, it would be wholly 
impossible that business could be carried on, and I 
know of no principle or authority which establishes such 
a proposition.” 

In July, 1962, the Council of the London Stock 
Exchange adopted a rule that London stockbrokers 
may establish branch offices overseas. The Common 
Market Negotiations have stimulated interest on the 
part of a number of large stockbroking firms in the 
possibilities offered by offices in the major European 
financial centres. 

Branch offices opened under this rule will have to 
comply both with the rules of the London Stock Ex- 
change and also the law of the country in which they 
operate. No advertising will be allowed, and the 
management of the office will need Stock Exchange 
approval. Permission to operate a branch office wfil 
have to be renewed each year. All contract notes for 
business done by branch offices will have to be sent 
from London. (See Contract Note (Broker’s), 
Stock Exchange, Stock Jobber.) 

STOCKBROKERS' LOANS. When a stockbroker 
lends money to a client who desires to purchase stocks 
and shares, the securities are usually deposited with the 
broker as cover for the advance, and the broker is often 
authorised to transfer them to a banker as security 
when it is necessary for the broker to obtain an advance 
from him. In such cases the broker’s interest in the 
securities is limited to the money he has lent to his client, 
and if they are given to a banker as security for the 
general indebtedness of the broker various questions 
arise. The results of several important cases which 
have come before the Courts show (1) that if a banker 
has definite knowledge when he takes certain securities 
from a broker that the broker is dealing with them 
beyond his authority — that is, that they are being given 
to the banker to cover a greater sum than the amount 
lent by the broker to the client — ^the client will be 
entitled to redeem them from the banker, even if 
transferred into the banker’s name, on paying the 
amount due by him to the broker; (2) that if the banker 
has no reason to suppose that the securities are not the 
broker’s own property, the client will not be entitled to 
redeem them (if they have been registered in the banker’s 
name) except by payment of the debt due from the 
broker to the banker. In Bentinck v. London Joint Stock 
Bank, [1893] 2 Ch. 120, a firm of stockbrokers deposited 
with their bankers, as security for a loan, various 
stocks, shares, and bonds belonging to a client, the 
securities having been pledged with the brokers by 
the client. The stocks and shares were registered in the 
names of the bank’s nominees. The client asserted that 
he had authorised the brokers to repledge his securities 
only for an amount not exceeding what he owed to the 
brokers, and that on paying such amount to the bank 


he was entitled to redeem his securities. In the course 
of his judgment, Mr. Justice North said that when 
money is borrowed by a client from a stockbroker on 
“contango” or “continuation,” whether the money is 
obtained from the dealer, or from other stockbrokers, or 
from bankers, the result is the same; the arrangement 
is one by which the broker becomes, as between himself 
and his client, the owner of the shares in question, 
although he is under a contract to provide an equal 
amount of similar shares at a future date. It was held 
that there was nothing to lead the bank to suppose that 
the stocks and shares which were transferred to their 
nominees were not the broker’s own property, and that 
the bank must therefore be treated as bona fide holders 
for value without notice. It was also held that, as to the 
stocks and shares of which the client had himself 
executed transfers, he was estopped from denying that 
the brokers had authority to pledge them to the bank 
for their full value. 

When negotiable securities are pledged by a broker, 
there is no obligation upon a banker to inquire whether 
they are the property of the broker or not. If there is 
anything to arouse suspicion the banker would be put 
upon inquiry, but, apart from that, any “person taking 
a negotiable instrument in good faith and for value 
obtains a title valid against all the world.” 

When a banker has notice that a broker has power 
to pledge a client’s securities only to a limited extent, 
the banker’s advance to the broker upon any such 
securities should not, of course, exceed that limit. The 
banker should receive a letter or memorandum from 
the broker’s client agreeing to the broker charging the 
securities to the extent of the client’s indebtedness to the 
broker. (See Blank Transfer, Negotiable Instru- 
ments.) 

STOCKBROKING TRANSACTIONS. When a 
banker is requested by a customer to instruct his 
brokers to purchase or sell certain stocks or shares, 
the Truest should be made in writing so that no mistake 
or misunderstanding may arise. In the case of a sale, 
it should be signed by the person in whose name the 
stocks or shares are registered; if registered in several 
names, the signature of each person should be appended. 
The order should contain a precise description of the 
security, a note of the amount of stock or number of 
shares to be sold, and the price at which the sale is to be 
effected. The order is usually to sell at “not less than 
£ per cent,” or per share; or it may be to sell “at 
best price.” 

In the case of a purchase, it should be particularly 
noted whether the customer wishes to invest a sum of, 
say, £500 in a given stock or to purchase £500 of the 
stock. Equal care is necessary in transmitting the 
order to the brokers, otherwise an unlooked for result 
may be produced. The order may be to purchase at 
“the lowest price,” or “at best,” or at “not more than 
£ per cent,” or per share. The “lowest price” is not a 
satisfactory form of order, as the price might fall after 
the broker has fulfilled the order, and complications 
might arise with the customer. When the cost is known, 
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a cheque is obtained from the customer for the amount, 
unless the order includes an authority to charge the 
amount to the account of the person signing the order. 
The latter plan is the better one. 

A purchase or sale may be effected either “for cash” 
or “for the account” and the customer should instruct 
as desired. 

Where a broker shares his commission with the 
bank, a note to that effect should appear upon the face 
of the contract note. By the rules of the Stock Ex- 
change, an agent’s share of the commission must not 
be divided with or allowed to his principal. (See 
Contract Note (Broker’s), Prevention of Corrup- 
tion Act.) 

An order to buy or sell is not subject to stamp duty; 
if an order to buy includes an authority to charge the 
purchase price to the customer’s account it does not 
attract stamp duty, as the document does not contain 
any reference to a definite sum of money. An order 
to “invest” a certain sum in securities, and to charge 
the account therewith, would require a 2d. stamp. Office 
vouchers used to debit the customer’s account with the 
cost of the purchase are also not liable to stamp duty. 
(Board of Inland Revenue.) 

A prudent banker is careful not to advise customers 
as to the sale or purchase of stocks and shares; when 
advice is required, he obtains it from the bank’s broker, 
and transmits it to the customer as “the broker’s 
advice.” 

If the purchaser dies before the settlement, his 
account may be debited with the purchase price. (See 
Stockbroker.) 

STOCK CERTEPICATE. (See CERTincATE.) 

STOCK CERTIFICATE TO BEARER. A certificate 
which entitles the bearer to the stock mentioned therein 
and which is transferable by simple delivery of the 
certificate. 

As to stamp duty, see under Share Warrant. 

By Section 109 of the Stamp Act, 1891 — 

"(1) Where the holder of a stock certificate to bearer 
has been entered on the register of the local 
authority as the owner of the share of stock 
described in the certificate, the certificate shall 
be forthwith cancelled so as to be incapable of 
being re-issued to any person. 

“(2) Every person by whom a stock certificate to 
bearer is issu^ without being duly stamped 
shall incur a fine of fifty pounds.” 

By Section 5 of the Finance Act, 1899, the duty on 
stock certificates to bearer shall extend to any instru- 
ment to bearer issued by or on behalf of any company or 
body of persons in the United Kingdom and having a 
like effect as a stock certificate to b^er. (See Section 
6 of the same Act, and Section 38, Finance Act, 
1920.) 

Stock certificates to bearer for various Government 
and corporation stocks transferable at the Bank of 
Engjand can be obtained from the Bank. The stock 
holder must eith^ attend at the Bank in person to 
transfer inscribed stock, or grant a power of attorney 
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to some person, or firm, for this purpose. This system 
is now almost obsolete. 

STOCK CHEQUE (or STOCK DRAFT). The 
term applied to a demand draft drawn by a seller of 
securities in one country on a buyer in another country, 
or on the buyer’s banker. In practice, the parties are 
usually stock brokers. The purchase of securities is 
usually carried on between two centres by telegraphic 
transfers and the seller remits the securities direct to the 
buyer. It may be, however, that the seller wishes to 
ensure receiving the purchase price prior to remitting 
the securities, in which case the buyer may instruct his 
bank to honour a draft drawn on it by the seller for an 
agreed amount provided the securities are attached to 
the draft and are in order. The seller will be able to sell 
the stock cheque to his own bank and then receive cash 
against securities. (See Reverse Stock Cheque.) 

STOCK EXCHANGE. The place appointed for the 
purchase and sale of stocks and shares. The London 
Stock Exchange is situate in Capel Court between 
Threadneedle Street and Throgmorton Street. As 
other stock exchanges are managed on somewhat 
similar lines, it will suffice to give a few particulars of 
this one. 

The business of the “House,” as the Stock Exchange 
is termed, is split up into the different “markets,” or 
classes of securities dealt in, as those of Consols, 
colonial stocks, corporations, foreign governments, 
home railways, foreign railways, banks, industrials, 
mines and others. 

The dealers engaged are of two kinds, stockbrokers 
and stock jobbers, who must all be members of the 
Exchange. The former deal with the outside public, 
taking their clients’ instructions as to buying and 
selling, and themselves doing the actual business with 
the jobbers, selling to them the securities their clients 
sell and obtaining from them the stocks and shares their 
clients buy. Thus the jobbers are merchants and act as 
middlemen between those brokers who have stock for 
sale and those who wish to purchase; and the method 
in which they make their profit is different from that of 
the brokers, for the latter are paid by the commission, 
at so much per cent or per share, which they receive 
from their clients, whilst the jobbers take the “turn” 
between the price they give for a stock and the rate at 
which they sell it again. 

On receiving instructions from his client a broker 
buys so much stock from a jobber or sells so much to 
him, as the case may be, at the price which he offers, 
subject to the client’s “limit”; he then sends his client 
a contract note which, amongst other particulap, 
quotes the settling day when the price is due to be paid. 
A large proportion of the Stock Exchange business is 
speculative, however, and the pric^ is not paid; instead, 
if the transaction has been a purchase and the stock has 
risen in price before the end of the account, the client 
may request his broker to sell again and the broker will 
then merely send him a cheque for the profit on the 
“deal.” (See Bull AND Bear.) 

In most stocks there are two settlements per month. 
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one near the middle and the other near the end; trans- 
actions in Government stocks are for cash. A trans- 
action that is to be completed on the settUng day next 
following is known as one “for the account”; there is 
also much business done “for money” or “for cash,” 
that is, for immediate payment. (See Settling Days.) 

If, on contango or making-up day, the client did not 
wish to complete a purchase, the broker would by 
arrangement carry over the bargain until the following 
settlement again, charging a contango for the service. 
Contangos were abolished at the outbreak of war in 
1939, when fortnightly settlements ceased and all 
transactions were for cash. Fortnightly settlements were 
not resumed until January, 1947, however, and the 
contango system was not restored until May, 1949, and 
then only in a modified form. (See Contango.) In 
order to find the money to pay for stocks bought in this 
way for cHents who did not pay on settling day, the 
brokers frequently borrowed from their bankers, 
lodging as security the stocks in question. The margin 
in the value of the security beyond the amount of the 
advance varied with the class of stock; the period for 
which bankers arranged such “stockbrokers’ loans” 
was till the next “account” — ^i.e. the next Stock Ex- 
change settling day, at which time the amount of the 
loan, margin, rate of interest, etc., would be rearranged. 

By a lule made by the London Stock Exchange 
Committee in 1926 it is provided that if a bearer bond is 
stopped, because it has been lost or stolen or for some 
other reason, the buyer may submit the case to the 
Committee, who in their discretion may direct the 
seller to take back the stopped bond from the buyer and 
give him in exchange a “clean” or valid bond. This 
rule is for the protection of the buyer, whether a member 
of the Stock Exchange or the investing public, against 
the delays and expenses incidental to the possession of a 
“disabled” bond, and for the maintenance of the free- 
dom of the market in foreign bonds. 

For the sake of brevity some stocks quoted on the 
Stock Exchange are occasionally referred to by brokers 
and in the press by abbreviated names. 

The principal foreign stock exchanges are New York, 
Paris, Berlin, Vienna, Frankfurt-on-Main, Brussels, 
and Amsterdam. In many places stock exchange 
business is conducted at the Bourses. (See Bourse.) 

(See Account Day, Backwardation, Bear and 
Bull, Carrying Over, Contango, Contract Note 
(Broker’s), Differences, Ofhcial List, Options, 
Quotation on London Stock Exchange, Settling 
Days, Special Settlement, Stockbroker, Stock 
Jobber.) 

STOCK EXCHANGE DAILY OFFICIAL UST. 
As from the 14th April, 1947, the Stock Exchan^ 
Daily List of Officially Quoted Securities and the Daily 
Supplementary List of Securities not Officially Quoted 
have been merged in a new Stock Exchange Daily 
Official List, published under the authority of the 
Council of the Stock Exchange. 

All securities previously in the Supplementary List 
have now been classified as “Officially Quoted,” and in 


future an official quotation will normally be given when 
permission to deal is granted, though in some cases it 
may not be practical to give a quotation until certain 
statutory formalities have been completed. Until 
then such securities will appear in the List in italics. 

With the issue of the new List, a number of securities 
have been transferred to or from the Monthly Supple- 
ment, the issue of which is being continued for the sake 
of paper economy. The Monthly Supplement contains 
those securities for which markings are infrequently 
recorded, and securities appearing therein are now all 
“officially quoted” (subject to the above-mentioned 
exception). 

STOCK EXCHANGE HOLIDAYS. The London 
Stock Exchange is closed on the following days: 1st 
January, Easter Monday, 1st May, Whit Monday, first 
Monday in August, 1st November, 26th December, 
unless specially ordered otherwise by the Committee for 
General Purposes. When 1st January, 1st May, 1st 
November, or 26th December falls on a Sunday the 
House is closed on the day following. For many years 
the House has been closed on Saturdays. 

STOCK EXCHANGE SETTLEMENT. The ad- 
justment of differences between brokers and clients, 
when payment is made to clients for stocks sold on 
their behalf and payment received from clients for 
stocks bought. (See Settling Days.) 

STOCK JOBBER. A dealer in stocks and shares 
who conducts his business with the stockbrokers, 
acting as intermediary between those brokers who have 
securities for sale and those who wish to purchase. By 
the rules of the London Stock Exchange, a jobber may 
not deal with the public direct. The jobber’s profit 
(called the jobber’s turn) is the difference between his 
bujdng and selling prices. He is also called a dealer. 
(See Stock Exchange.) 

STOCK RECEIPT. The receipt which is given by 
the seller or his attorney, to the purchaser, when 
inscribed stocks are transferred. It is of no value as a 
security. A holder’s title is the entry in the stock books 
at the registrar’s office where the stocks are domiciled. 

In order that inscribed stock may be taken as a 
security for an advance, it must be registered in the 
name of the bank or in the names of the bank’s nom- 
inees. 

STOCK TRANSFER ACT, 1963. (See Transfer 
OF Shares.) 

STOCK TRANSFER FORM, (See Transfer of 
Shares.) 

STOCK TRUST CERTIFICATE. The name of a 
certificate issued by certain American railroad com- 
panies. It certifies that, on surrender, “John Brown” 
will be entitled, out of certificates delivered to under- 
signed voting trustees, to receive a certificate for 
shares of dollars, etc. 

On the back is a form of transfer and an appointment 
of an attorney to transfer all interest in the stock trust 
certificate on the books of the voting trustees. (See 
American Share CERuncAiES.) 

STOCK WARRANT, A stock warrant to bearer 
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entitles the bearer of the warrant to the stock therein 
specified. 

(See Share Warrant, Stock.) 

A stock warrant is a negotiable instrument. 

STOLEN BANK NOTES. Where bank notes have 
been stolen, a holder for value, without notice that 
they have been stolen, is entitled to payment and the 
person who lost them cannot recover from him. But 
where it is proved that bank notes have been stolen, 
the burden of proof that they were taken in good faith 
and for value rests upon the holder. 

A banker cannot refuse to pay his own notes, but 
where he has information that certain notes have been 
stolen he would naturally make full inquiry before 
paying such notes. 

The numbers, when known, of notes which have 
been stolen are usually notified to bankers and money 
changers, but it has b^n held that the mere fact that a 
person has possession of a list of the numbers of stolen 
notes will not, if he has, in good faith, given value for 
one of them, prevent him from recovering upon any 
such note. (Raphael v. Bank of England (1855), 25 
LJ.C.P. 33.) It is quite clear, therefore, that the 
notice which is sometimes found in newspapers that 
“paynaent has been stopped’* of stolen or lost bank 
notes is legally of no value whatever. 

STOLEN BILL. A bill of exchange can be the 
subject of larceny like any other valixabie document of 
title, but it is unnecessary to inquire into anything 
beyond the civil position as to liability in connection 
with the matter. 

By Section 20 of the Bills of Exchange Act, 1882, 
very full authority is given to fill up an inchoate instru- 
ment (q,v,) and turn it into a complete bill. But this 
does not permit of the filling up and the conversion 
being effected by any other than the duly authorised 
person. If, therefore, an inchoate instrument is stolen 
before completion, no action can be brought upon it, 
for it would have to be signed by some person or other, 
and the signature would be either forged or unauthor- 
ised, having been made by some person other than the 
one entitled to complete the bill. The forged or un- 
authorised signature is wholly inoperative. (Section 24.) 
This is well established by the case of Baxendale v. 
Bennett (1878), 3 Q.B.D. 525. B put his blank accept- 
ance in a desk. It was stolen, filled up as a bill by C 
with his own name as drawer, and negotiated. It was 
held that even a holder in due course could not recover 
from B, as he had never delivered the inchoate instru- 
ment for the purpose of being converted into a bill by 
C. Whatever remedies there may be for those persons 
who have dealt in and with the instrument, they are 
independent of the document, which never became a 
bill at all. But if a person accepts a bill in blank and 
authorises the person to whom he issues it to fill it up, 
and it is filled up by him for any amount that the stamp 
will cover, the acceptor is liable even if filled up for a 
gjreater amount then he intended. “"Where a man has 
dgned a blank acceptance, and has issued it, and has 
authorised the hold^ to M it up, he is liable on the 
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bill, whatever the amount may be, though he has given 
secret instructions to the holder as to the arnoum for 
which he shall fill it up; he has enabled his agent to 
deceive an innocent party, and he is liable.’* (Brett, 
L. J., in Baxendale v. Bennett,) 

Again, if a bill complete in form is stolen, the liability 
of the parties will depend upon the particular circum- 
stances. Thus, C, the holder of a bill, specially indorsed 
it to D, and forwarded it in a letter to D. In the course 
of transmission the bill was stolen and D*s indorsement 
forged. The bill was afterwards negotiated. Since the 
indorsement of D was necessary for negotiation, and 
this had not been obtained, the signature was, under 
Section 24, wholly inoperative, and C still retained the 
property in the bill. No liability rested on any person 
who was a party to the bill prior to the time of D’s 
forged indorsement. (Arnold v. Cheque Bank (1876), 1 
C.P.D. 578, at p. 584.) If, on the contrary, the bill is 
indorsed in blank and stolen, a holder in good faith 
and without notice that his title to the bill is defective 
is entitled to demand payment of the same. And if a 
bill indorsed in blank is stolen whilst in the course of 
negotiation for any person who was the holder of it, 
the payment at maturity by the acceptor, provided he 
acts in good faith, is a good discharge of the bill, even 
though the payment is made to the actual thief. (See 
Smith V. Sheppard (1776) a case cited by Chitty in his 
Bills of Exchange, 10th edn., p. 180, k.) 

When a bill is in the hands of a holder in due course 
a vaHd delivery of the bill by all parties prior to him so 
as to make them liable to him is conclusively presumed 
(Section 21), but no title can be obtained through or 
under a forged or unauthorised signature. (See Section 
24 under Forgery.) 

With regard to bills of exchange in general, that is, 
those bills which do not fall within the definition of a 
cheque (see Section 60), a banker is in no better position 
than a private individual, unless special arrangements 
are made by the banker when a bill is made payable at 
his bank. 

STOLEN CHEQUE. For most purposes a cheque is 
legally regarded as a bill of exchange; but the law is not 
quite the same with regard to the two instruments, at 
least as far as the larceny of them is concerned. The 
civil liability when a bill is stolen has been referred to in 
the last article, but it would appear that when a cheque 
is stolen, the position of the banker is peculiar. The 
crossing of cheques, and the marking of them as “not 
negotiable,” have safeguarded the public to a remark- 
able extent by making it more difficult for a thief to 
obtain cadi for the cheques, though the mere crossing 
of a cheque does not affect its negotiability if it is 
regular in eveiy respect. If a cheque is stolen whilst in 
course of transmission, a holder in due course is entitled 
to the amount of it, and may sue the drawer or any other 
party to the cheque upon it if payment has been stopped. 
But, of course, if the cheque is specially indorsed and 
the indorsee’s signature has not been added, an un- 
authorised or a forged signature would be appended, 
and through this signature (by Section 24) no title could 
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be made to it. The property would remain in the last 
indorser. 

In the case of a cheque which has been crossed with 
the addition of the words “not negotiable” any person 
taking such a cheque shall not have, and shall not be 
capable of giving, a better title to the cheque than that 
which the person had from whom he took it. (Section 
81.) 

If the banker on whom an open cheque is drawn pays 
it in good faith and in the ordinary course of business, 
then (by Section 60) the banker is entitled to charge his 
customer, and there is no responsibility resting upon 
him if the indorsement has been forged and the cheque 
stolen. It is possible that Section 1 of the Cheques 
Act, 1957, may afford some protection in such a case. 
This depends on whether a cheque bearing a forged 
indorsement is considered to be the equivalent of a 
cheque bearing no indorsement. If the cheque is payable 
to bearer, or if, after having been made payable to 
order it bears the true signature of the indorsee, it gets 
into circulation, it becomes the property of any holder 
who has taken it in good faith and has had no reason 
to doubt that it was regular in every respect. 

In the case of a crossed cheque which has been stolen, 
the banker on whom it is drawn is protected if he pays 
it in accordance with Section 80, and a collecting banker 
by virtue of Section 4 of the Cheques Act, which affords 
protection in respect of both cheques and certain instal- 
ments analogous to cheques whether crossed or open. 
(See Crossed Cheque.) 

At a first view it seems that the position taken up by 
a banker as to paying a cheque drawn upon him without 
his knowing that it had been delivered or issued is not 
quite in accordance with the law. But where practice is 
concerned, it seems that the position is correctly stated 
in Morse’s Law of Banking (4th edn., p. 687): “If 
a cheque is stolen, or if after being lost by the drawer 
it is found by some other person, it is not, in the hands 
of the thief or of the finder ‘issued’ as against the drawer. 
But so far as concerns the bank, it would be considered 
as issued, and the bank would be protected in paying it, 
provided it did so bona fide, and with no knowledge of 
the precedent circumstances.” (See Section 21, the 
Bills of Exchange Act, 1882.) 

STOLEN POST OFFICE MONEY ORDER. 
Postal orders and money orders are not negotiable 
instruments, and the Post Ofiice has the right, if any 
irregularity should be found, of returning them, at any 
subsequent date, to the banker who presented them and 
received payment. 

STOP ORDER. STOP PAYMENT. STOPPED 
CHEQUE, (See Payment Stopped.) 

STOPPAGE IN TRANSITU. (See Sale of Goods 
Act, 1893.) 

STOPPED BOND. (See under Stock Exchange.) 

STOPPED NOTE. (See Bank of England Notes.) 

STOPPING AN ACCOUNT. (See Broken Ac- 
count, Closing an Account.) 

STRAIGHT BILL OF LADING. (See Bill of 
Lading.) 
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STREET PRICES. After the London Stock Ex- 
change is closed for the day, the dealers in American 
or other securities may continue their business in the 
street, whence the terms “street market” and “street 
prices.” 

STUBBS’ GAZETTE. A similar publication to 
Perry’s Gazette (^.u.). 

SUB-BRANCH. A successful branch very often 
works one or more sub-branches, or agencies. They 
may be open daily and have a resident clerk in charge, 
or be worked by a clerk from the parent office. In 
many cases, sub-branches are open only on one, two, or 
three days a week. When open daily it may, so far as 
book-keeping is concerned, be worked as though it 
were a separate branch, but when it is not open 
daily all the transactions are passed through the 
parent branch. Cheque books are often supplied for 
the use of sub-branch customers, when the ofiice is 
open daily, bearing the name of the sub-branch. Such 
cheques are strictly payable at the sub-office on which 
they are drawn, in the same way that cheques drawn 
on the parent office are payable there and not at the 
sub-branch. As a rule, a branch and its sub-branch are 
in close communication so as to avoid refusing payment 
of a cheque at the branch when the drawer of the cheque 
has paid in to credit at the sub-office. A banker, how- 
ever, is not liable if he should dishonour a cheque at the 
one office when sufficient money is paid in to meet it at 
the other office on the same day, as he cannot be 
expected to know of the credit till advice is received in 
due course. But if a clerk at the sub-branch pays a 
cheque drawn on the parent branch and the cheque is 
dishonoured, the bank may not be able to recover the 
money from the person to whom it was paid. In cases 
of doubt, the cheque on the parent office should be 
received merely for collection, and, in any case, there is 
always the possibility that payment of it may have been 
stopped. 

SUB-CHARGE. The owner of a charge on regis- 
tered land may raise money on it by means of a sub- 
charge. This may be registered at the Land Registry 
in exchange for a certificate of sub-charge. An equitable 
sub-charge can be obtained by the lodgment of the 
charge certificate and giving notice of deposit of the 
charge certificate to the Land Registry. (See Land 
Registration.) 

SUB-LEASE. Where a sub-lease is deposited as 
security, it should be accompanied by an attested 
copy of the original lease. (See Leasehold.) 

SUB-MORTGAGE. A mortgage of a mortgage. 

A party who is a mortgagee may raise money on the 
security of his mortgage by means of a sub-mortgage. 
A legal sub-mortgage takes the form of the grant by the 
mortgagee to the sub-mortgagee of a term a few days 
shorter than his own term. A sub-mortgage existing 
before 1926 was converted by the Law of Property Act 
into a lease less by one day than the term vested in the 
mortgagee. 

An equitable sub-mortgage can be taken by the 
deposit of the mortgage deeds with a memorandum. 
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When taking a sub-mortgage, notice should be given 
to the mortgagor and his aclmowledgment obtained 
in order that any repayments by him shall be made to 
the sub-mortgagee. He should confirm the amount 
owing. 

Searches should be made against the sub-mortgagor; 
they are not necessary against the mortgagor. 

(See Mortgage.) 

SUBPOENA. (Latin, sub^ xmder; poena^ punish- 
ment.) A writ by which the attendance of a person in 
Court is commanded, imder a penalty. 

SUBPOENA DUCES TECUM. A subpoena which 
orders the attendance in Court of a person with produc- 
tion of documents. 

SUBROGATION. Where a person borrows without 
authority or in excess of his authority and applies 
the borrowed money in payment of existing debts, the 
lender is entitled to all the rights and remedies of the 
creditors so paid, i.e. he is subrogated to them. If a 
banker lends money to a company which has no power 
to borrow, he caimot recover from the company, but 
the baiaker has the right of subrogation; that is, he is 
entitled to occupy the position of such creditors of the 
company as were paid out of the money he advanced 
to the company and to recover from the company the 
debts of the creditors so paid, but he is not subrogated 
to any securities of the creditors. The debts so paid 
include those actually payable at the time of the advance 
or which became payable afterwards. (Wenlock v. 
River Dee Co, (1887), 19 Q.B.D. 155.) 

The same remark apply with reference to money 
lent to a company in excess of its borrowing powers. 

Where a guarantor repays the full debt due to the 
banker on the account for which he is surety, he is 
subrogated to the rights of the banker— that is, he is 
thereby entitled, in the absence of agreement to the 
contrary, to the banker’s right to sue the debtor, or to 
claim upon his estate, and to the benefit of any securities 
which the banker held. (See Guarantee.) The same 
remarks apply where securities have been given by a 
third party and he pays off the whole debt. Before 
giving up any such security the banker should obtain 
the consent of the customer and of any other parties 
interested in the account. 

The principle is also applicable to stopped cheques 
paid in error and payments for necessaries made on 
behalf of persons who are of unsound mind. 

SUBSCRIBED CAPITAL. Thatpatt of the nominal 
or authorised capital which has been issued by the 
directors of a company and subscribed or taken up by 
the shareholders. It may be fully paid up, or only 
partly paid, in which latter case the remainder is 
termedthe“uncalled” capital. (See Capital, Uncalled 
Capital.) 

SUBSIDIARY COMPANY. The Companies Act, 
1948, define a subsidiaiy company as follows— 

*‘154.— (1) For the purposes of this Act, a company 
slM, subject to the provisions of subsection 
(3) of this section, be deemed to be a subsidi- 
ary of another if, but only if— 


“(«) that other either— 

(i) is a member of it and controls the 
composition of its board of directors; 
or 

(ii) holds more than half in nominal 
value of its equity share capital; or 

“(6) the first-mentioned company is a 
subsidiary of any company which is that 
other’s subsidiary. 

“(2) For the purposes of the foregoing subsection, 
the composition of a company’s board of 
directors shall be deemed to be controlled by 
another company if, but only if, that other 
company by the exercise of some power 
exercisable by it without the consent or con- 
currence of any other person can appoint or 
remove the holders of all or a majonty of the 
directorships; but for the purposes of this 
provision that other company shall be deemed 
to have power to appoint to a directorship 
with respect to which any of the following 
conditions is satisfied, that is to say — 

“(a) that a person cannot be appointed 
thereto without the exercise in his 
favour by that other company of such 
a power as aforesaid; or 
“(Z>) that a person’s appointment thereto 
follows necessarily from his appointment 
as director of that other company; or 
“(c) that the directorship is held by that 
other company itself or by a subsidiaiy 
of it. 

“(3) In determining whether one company is a 
subsidiary of another — 

“(«) any shares held or power exercisable by 
that other in a fiduciary capacity shall 
be treated as not held or exercisable by it; 
“(Z>) subject to the two following para- 
graphs, any shares held or power 
exercisable — 

(i) by any person as a nominee for that 
other (except where that other is 
concerned only in a fiduciary capa- 
city); or 

(ii) by, or by a nominee for, a subsidiaiy 
of that other, not being a subsidiaiy 
which is concerned only in a fiduciary 
capacity; 

shall be treated as held or exercisable 
by that other; 

“(c) any shares held or power exercisable 
by any person by virtue of the provisions 
of any debentures of the first-mentioned 
company or of a trust deed for securing 
any issue of such debentures shall be 
disregarded; 

“(d) any shares held or power exercisable 
by, or by a nominee for, that other or 
its subsidiary (not being held or exer- 
cisable as mentioned in the last foregoing 
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paragraph) shall be treated as not held or 
exercisable by that other if the ordinary 
business of that other or its subsidiary, 
as the case may be, includes the lending 
of money and the shares are held or 
power is exercisable as aforesaid by way 
of security only for the purposes of a 
transaction entered into in the ordinary 
course of that business. 

“(4) For the purposes of this Act, a company shall be 
deemed to be another’s holding company if, 
but only if, that other is its subsidiary. 

“(5) In this section the expression ‘company’ 
includes any body corporate, and the expres- 
sion ‘equity share capital’ means, in relation to 
a company, its issued share capital excluding 
any part thereof which, neither as respects 
dividends nor as respects capital, carries any 
right to participate beyond a specified amount 
in a distribution.” 

(See Holding Company.) 

SUBSTITUTED SECURITY. (See Mortgage.) 

SUCCESSION DUTY. A duty which was payable 
by the person who succeeded to real or leasehold pro- 
perty in the United Kingdom, upon the death of 
another person. The duty was also payable upon lega- 
cies which were charged upon the proceeds of a sale 
of real estate, or on so much of the proceeds of a 
sale of real estate as might be required to discharge 
legacies where the personal estate had proved in- 
siSScient, and upon personal property included in a 
settlement. 

Succession duty was abolished by the Finance Act, 
1949. (See Estate DUTY.) 

SUI JURIS. Not subject to any legal disability. 

SUMMARY ADMINISTRATION. In the case of a 
small bankruptcy, where the debtor’s estate is not 
likely to exceed £300, the estate may be administered in 
a simpler manner than in an ordinaiy bankruptcy. 
Section 129 of the Bankruptcy Act, 1914, provides — 

“Where a petition is presented by or against a 
debtor, if the Court is satisfied by afiSdavit or otherwise, 
or the official receiver reports to the Court, that the 
property of the debtor is not likely to exceed in value 
three hundred pounds, the Court may make an order 
that the debtor’s estate be administered in a summary 
notanner, and thereupon the provisions of this Act shall 
be subject to the foUowing modifications — 

“(1) If the debtor is adjudged bankrupt the official 
receiver shall be the tmstee in the bankruptcy : 

“(2) There shall be no committee of inspection, but 
the official receiver may do with the permis- 
sion of the Board of Trade all things which 
may be done by the trustee with the permission 
of the committee of inspection: 

“(3) Such other modifications may be made in the 
provisions of this Act as may be prescribed by 
general rules with the view of saving expense 
and simplifying procedure; but nothing in 
this Section shall permit the modification of 
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the provisions of this Act relating to the 
examination or discharge of the debtor. 
“Provided that the creditors may at any time, by special 
resolution, resolve that some person other than the 
official receiver be appointed trustee in the bankruptcy, 
and thereupon the bankruptcy shall proceed as if an 
order for summary administration had not been made.” 
(See Bankruptcy.) 

SUNDRY CREDITORS ACCOUNT or SUNDRY 
PERSONS ACCOUNT. An account through which 
may be passed isolated transactions with parties who 
are not actual customers, or have not a current account. 
It may also be used for various other items which do 
not belong to any particular account 

SUPERANNUATION ANNUITY. As to stamp 
duty see Bond. 

SUPPLEMENTAL DEED. By the Law of Pro- 
perty Act, 1925, any instrument expressed to be 
supplemental to a previous instrument shall, as far as 
may be, be read and have effect as if the supplemental 
instrument contained a full recital of the previous 
instrument. (Section 58.) 

SUPRA PROTEST. Where a bill of exchange has 
been protested for dishonour by non-acceptance, any 
person may, with the consent of the holder, accept the 
bill supra protest for the honour of any party liable 
thereon. (See Acceptance for Honour.) 

Also, where a bill has been protested for non-pay- 
ment, any person may intervene and pay it supra pro- 
test for the honour of any party liable thereon. (See 
Bill of Exchange, Payment for Honour.) 

SURETY. A term loosely used for guarantor. “One 
who contracts with an actual or possible creditor of 
another to be responsible to him by way of security, in 
addition to that other, for the whole or part of the 
debt.” (Rowlatt’s Principal and Surety^ 2nd edn., 
p. 1.) “A person may become a surety as weU by 
pledging, mortgaging, or charging his property for the 
debt of another as by pledging his personal credit.” 

p. 8.) The assumption of personal liability is not 
a necessary element in suretyship. Where third party 
security is offered, it is the practice of bankers to try to 
get a guarantee executed by the surety, supported by 
such security; where this is not practicable the security 
is charged on a special form. The depositor of the 
security is then not responsible personally and recourse 
can only be had to the security or as much of it as is 
mentioned in the form of charge. 

In Re Conley , Ex parte the Trustee v. Barclays Bank 
Ltd, (1938), a v^e deposited War Loan as security for 
her husband’s advance. Consequent on the account 
going into credit, the security was released, and later 
the husband became bankrupt. In an action for fraudu- 
lent preference {q,v,) it was held in the Lower Court that 
a depositor of security for another’s debt was not a 
surety within the meaning of Section 44, Bankruptcy 
Act, 1914. This was reversed on appeal and it was held 
that suretyship did not require the assumption of 
personal liability; the deposit of security for another’s 
debt constituted the depositor a surety. 
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SURRENDER. Copyhold land was converted into 
freehold on Januaiy 1, 1926. (See Copyhold.) 

Copyhold property was transferred from one person 
to another by surrender and admittance. The properly 
was surrendered into the hands of the lord of the manor 
to the use and behoof of the purchaser. A surrender 
might be made either in Court, or out of Court. The 
actual surrender was usually preceded by a covenant to 
surrender. 

SURRENDER VALUE. The amount which an 
assurance company wiU pay, after, say, two or three 
years’ premiums have been paid, to the holder of a life 
policy, upon a surrender of the policy. An advance 
should not as a rule, be made upon a life policy beyond 
the amount of the surrender value. A banker can 
ascertain the surrender value by applying to the 
assurance company. Some colonial policies contain a 
table of surrender values. 

A life poHcy may often be sold at rather more than 
surrender value. (See Lies Policy.) 

SUR-TAX. (See Income Tax.) 

SUSPENSE ACCOUNT. Items which, for one 
reason or another, cannot be passed at once into the 
account to which they ought to go, are, in the meantime, 
debited or credited, as the case may be, to a suspense 
account. A cheque which is sent direct by one bank to 
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another for collection and payment over, is, in some 
banks, debited to such an account until advice of the 
payment is received. 

SUSPENSION OF PAYMENT. A debtor commits 
an act of bankruptcy if he gives notice to any of his 
creditors that he has suspended, or that he is about 
to suspend, payment of his debts. (Bankruptcy Act 
1914, Section 1 (1) (/r).) (See Act of Bankruptcy.) 

SUSPENSION OF THE BANK ACT. The Bank 
Charter Act, which imposed certain restrictions upon 
the issue of Bank of England notes, has on teee 
occasions been suspended by the Government authoris- 
ing the Bank to issue notes in excess of its authorised 
issue. The occasions were the monetary crises of 1847, 
1857 and 1866. On the outbreak of war with Germany 
in 1914, the Bank was empowered to suspend the 
Act, but the authority was not acted upon. (See 
particulars imder Bank Charter Act.) 

SYNDIC. When a bank is appointed an executor, 
probate may be granted to the bank by its corporate 
name.^ Previously a nominee or official (called a 
“syndic”) of the bank had to be appointed, to whom 
administration with the will annexed was granted. By 
the Administration of Estates Act, 1925, Section 14 
(3), “representation shall not be granted to a syndic.” 
(See Probate.) 
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TABLE A. Table A is contained in the first Schedule Charges Register a prospective mortgagee can ascertain 
of the Companies Act, 1948, and supplies model articles if any prior encumbrances unprotected by deeds are 
of association for the management of a company limited outstanding. A first mortgagee can still tack if— 
by shares. It contains 136 clauses. (1) he has arranged to that effect with subsequent 

In the case of a company limited by shares and regis- mortgagees; 
tered after 1st July, 1948 (that is, the commencement of (2) he was without notice of any subsequent 
the above named Act), if articles are not registered, or, mortgage at the time he made the further advance; 
if articles are re^stered, in so far as the articles do not (3) by the terms of the mortgage deed he is 
exclude or modify the regulations in Table A, those bound to make further advances, in which case he 

regulations are to be the regulations of the company in can tack whether he has notice of subsequent mort- 

the same manner and to the same extent as if they were gages or not. 
contained in duly registered articles. (Section 8.) (See Mortgage.) 

The borrowing powers of the directors of a company TAKE-OVER BID. A form of amalgamation of 
which has adopted Table A are as follows: In the companies by share purchase. The taking-over corn- 
case of companies registered between 1862 and 30th pany may wish only to gain control over the composi- 
September, 1906, unlimited; in the case of companies tion of the board of directors, for which a shareholding 
registered after 30th September, 1906 (when Table A of 51 per cent will be sufficient. If it desires to control 
was revised), limited to the amount of the company’s special or extraordinary resolutions it will need three- 
issued capital unless the company sanctions a borrowing quarters. If it aims at total ownership it must acquire 
in excess. every share. The offer may be direct to the shareholders, 

Companies registered on or after 1st July, 1948, or by friendly agreement between the boards of the two 
which adopt Table A can exclude temporary loans companies. The consideration offered may be cash, or 
obtained from their bankers in computing their total shares in the bidding company, or a combination of 
outstanding borrowings. Moreover, no lender or other both. The price offered must be in excess of the market 
person dealing with the company is bound to see or value of the shares to secure acceptance. Offers often 
inquire if the limit is observed. stipulate that acceptances in respect of a certain 

Companies registered between 1862 and 30th Septem- proportion of shares must be received by a certain date, 
ber, 1906, are governed by Table A of the Companies Power to acquire the shares of dissentient shareholders 
Act, 1862, and those registered between 1st October, is given by Section 209 of the Companies Act, 1948. 
1906, and 31st March, 1909, by the revised Table A of Where the holders of 90 per cent of the nominal value 
1906. of the shares for which an offer has been made, have 

Various clauses of Table A will be found under the accepted it within four months of the offer, the bidding 

following headings: Calls, Certificate, Directors, company may compulsorily acquire on the same terms 

Dividend, Lien, Stock, Transfer of Shares, Votes, the remaining 10 per cent, or any of them, within a 

(See Articles of Association.) further two months. There is a right of appeal to the 

TACK OF LANDS. In Scotland, a lease. As to Court for an order of restraint, to be exercised not later 

stamp duty, see under Leasehold. than one month from the receipt of the notice of 

TACKING. Before the Law of Property Act, 1925, acquisition, 
a first mortgagee might advance further sums on the The majority of take-over bids have resulted in a 
same security and could add or tack such further sums fuller employment of assets and wider use of managerial 
to his first advance in priority to any second mortgagee, skills. The threat of such an operation has often enough 
of whose existence he was unaware, who had lent caused a company to value its assets more realistically 
money between the time that the first mortgagee had and to pass on the benefit to its shareholders. On the 
made his first advance and his second advance. Like- whole, therefore, take-over bids have performed a 
wise a third mortgagee, who lent money in ignorance of useful service to the community. They have developed 
the second mortgage, could, on discovering such second in a period of rising business activity, and high taxation 
mortgage, take over the first mortgage and tack his and inflation have undoubtedly played a large part in 
third mortgage on to it and thus get priority over the their emergence. 

second mortgage. Nevertheless, it has been felt from time to time that 

Tacking, except by a first mortgagee, was abolished some investigation into a desirable code of behaviour 
by the Law of Property Act, Section 94 (3). The scheme for such bids is called for, and in 1959 a working party 
of registration of mortgages unprotected by the relative was set up at the instigation of the Bank of England 
deeds, made this practicable, for by searching the Land for this purpose. The participants were the London 
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Clearing Bankers, the Acceptance and Issuing Houses, 
the Stock Exchange Council, the Association of In- 
vestment Trusts, and the British Insurance Association 
Investment Protection Committee. The report of the 
body was published under the title Notes on Amalgama- 
tion of British Businesses^ copies being obtainable at 
6d. from the Issuing Houses Association. The Institute 
of Directors and the Association of British Chambers of 
Commerce have also studied the principles involved, 
and representative Company Law Committees have 
given their views on the matter to the Jenkins Committee 
(?.»■). 

The merchant bankers may advise and participate 
in a take-over bid, but the clearing banker is not 
usually directly concerned (although in January, 1961, 
the National Provincial Bank made a cash offer, 
conditional on 90 per cent acceptance, for the paid-up 
capital of the Isle of Man Bank. It was later announ- 
ced that acceptances had been received in respect of 
over 90 per cent in value of the whole of each class of 
the issued capital). Applications to finance take-over 
bids are considered in the light of the principles which 
govern any normal banking transaction. 

Before allowing its name to be used in connection 
with any bid a b^, whether assisting or not with the 
finance, would naturally have to be satisfied that 
sufl&cient funds were available to carry through the 
transaction. 

TAKERS-IN. In connection with the Stock Ex- 
change settlements, a “taker-in” is a broker who lends 
money against stock (i.e. “takes in” stock) to a broker 
who requires to pay for a purchase. (See Givers On.) 
TAKING UP A BILL. (See Retiring A Bill.) 
TALON. In connection with bearer bonds there is 
sometimes issued, along with the sheet of coupons, a 
slip, called a talon, in order that the holder of the bonds 
may, when all the coupons have been used, exchange 
it for a new sheet of coupons. 

The following is an example of a talon — 

“The X & Y Bank of Egypt — Guaranteed Bonds — 
Talon to be exchanged for a new coupon sheet when 
all the coupons below have been exhausted. 

No. 16,589 ” 

In the case of government stock certificates to bearer, 
with the exception of 4 per cent Victory Bonds, talons 
are not issued and new coupon sheets are obtained by 
production of the relative stock certificate. 

TANKER FINANCE LTD. A company formed in 
1957 to finance the building of oil tankers at a cost of 
£30 million for the Shell Petroleum group. The ships 
will be chartered back to Shell for periods of twenty- 
four years at fixed rates of hire. £7| million was pro- 
vided by one of the large clearing banks on terms which 
provide for repayment over ei^t years by equal annual 
instalments. The balance of £22 J million was found by 
a group of insurance companies, pension funds andother 
institutions, and will be repaid by means of a cumulative 
sinking fund over the ninfii to twenty-fourth year of the 
charter period. Both types of loans will be secured by a 
xtiort^ge on the ships and the charters; the Ime 
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earned under the charters will provide for repayment on 
the due date of all the capital sums borrowed by the new 
company, as well as interest. 

TAPE PRICES. The Stock Exchange prices which 
are collected by various agents, and which on being 
telegraphed are recorded by the tape machine on long 
paper tape. 

TAX RESERVE CERTIFICATES. Certificates 
issued by the Bank of England by authority of the 
Treasury in return for subscriptions for amounts of 
£5 or multiples thereof. The subscriber or such other 
person as may be nominated at the time of subscription 
(the “Certificate Holder”) will be entitled to tender it 
with accrued interest in payment of certain taxes. The 
rate of interest allowed on Certificates is notified from 
time to time in the London Gazette. The current issue 
of certificates is the Ninth Issue, announced in March, 
1961. If the Certificate is not tendered in payment of 
tax, the Certificate Holder may obtain repayment of the 
principal, without interest. 

Certificates may be tendered, with the relative docu- 
ments of demand, to the appropriate tax collecting 
authority in or towards payment of— 

Income Tax (except Schedule C tax, tax charged under 
Section 188 of the Income Tax Act, 1952, and Schedule 
E tax), Sur-tax, Profits Tax or Land Tax, being tax 
which is deemed to become due from the Certificate 
Holder at any time not less than two months after 
the date of the Certificate. 

For the purposes of these Certificates tax will be 
deemed to become due as follows— 


Tax 


Due Dates 


Income Tax (other 
than Sur-tax) 

If payable in one 

sum . .1st January in the year of assess- 
ment for which the tax is payable 
(except that where the tax is tax 
charged on an Overseas Trade 
Corporation which becomes pay- 
able one month after the assess- 
ment is signed and allowed, the 
due date will be the da}^ next 
following the end of a period of 
three months from the date on 
which the dividend or distribution 
in respect of which the assessment 
is made becomes due). 

If payable in two 

instalments .1st Instalment— 1st January in 
the year of assessment for which 
the tax is payable. 2nd Instalment 
—1st July next following the end of 
the year of assessment for which 
the tax is payable. 

Sur-tax . .1st January next following the end 

of the year of assessment for which 
the tax is payable. 

Profits Tax .The day next following the end of 
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a period of six months from the end 
of the chargeable accounting period 
in respect of which the tax is 
payable. 

Land Tax . .1st January in the year of assess- 
ment for which the tax is payable. 

If a certificate is so tendered, the principal together 
with interest will be accepted and applied in or towards 
payment of the tax in respect of which the tender is 
made: interest will be allowed for each complete period 
of one month from the date of the Certificate to the 
date on which the tax is deemed to be due, but interest 
will not be allowed on any Certificate for more than 
twenty-four complete monthly periods in all. A Certifi- 
cate can, however, be tendered in payment of tax even 
after twenty-four months from the date of issue. 

Interest allowed on Certificates is exempt from Income 
Tax, Sur-tax, and Profits Tax. 

If a Certificate is tendered in pajmient of a tax and 
the principal together with interest exceeds the amount 
of the tax in respect of which it is tendered, there will be 
applied in payment of the tax such part of the principal 
as with interest on that part is equal to the amount of 
the tax. 

The balance of principal will, unless otherwise 
requested by the Certificate Holder, be returned to him . 

A Certificate not applied in payment of taxes may be 
lodged at the Loans OflSce of the Bank of England for 
repayment in whole or in part. In such a case no 
interest will be allowed and repayment will be made 
within ten days after lod^ent, but no repayment will 
be made under this condition earlier than two months 
after the date of the Certificate. 

The Certificates are not transferable and no charge, 
deposit, transfer, trust or equity concerning them will be 
recognised. They are not therefore suitable security 
for a banker. 

Subscriptions must be made on the printed forms 
issued for the purpose and accompanied by payment in 
full. They may be lodged at the Bank of England, 
Loans Office, or at any office of the main banks in Great 
Britain and Northern Ireland. Such banks will apply 
for Certificates on behalf of their customers to the 
debit of their accounts against their written instructions 
and will thereafter hold tiie Certificates on safe custody 
until required, or send them to their customers, accord- 
ing to their wishes, 

TAXATION OF BELLS OF COSTS. The examina- 
tion by the Taxing Master (an officer of the High 
Court) of bills of costs rendered by solicitors to their 
clients, or their opponents, in litigation, unfair or 
incorrect charges being disallowed by the Taxing 
Master. 

TECHNICAL DEVELOPMENT CAPITAL LTD. 
A company formed in 1962 to finance the development 
of technical innovations. The capital of £2 million was 
subscribed by insurance and otiier institutions. The 
formation of this company fills a gap to which the 
Radcliffe Committee drew attention. 


TEL QUEL RATE. Also known as an “aU in” 
rate. A banker often uses this rate when he is buying 
a currency bill on a foreign centre when the bill has 
some time to run before maturily. A tel quel rate is 
built up on the telegraphic transfer rate, allowance 
being made for the time taken in transmission, the days 
elapsing between arrival in the foreign centre and the 
noaturity, and also for stamp and sundry charges arising 
from bfil collecting expenses. 

TELEGRAPHIC TRANSFERS. (Often caUed 
T.Ts.) The payment of money in a foreign country 
may, when necessary, be effected by telegraph, the 
banker in London sending a cable, with the necessary 
particulars, to his foreign correspondent. The cost of 
the cable is charged to the customer at whose request 
the transfer is made, unless the banker is instructed that 
charges are to be borne by the payee. Payment may be 
made to the payee (a) under advice, (jb) on application 
and identification, (c) to credit of payee’s account at 

Bank, according to the directions given by the 

remitter. Cable transfers are transmitted in currency 
when practicable unless they are specially required in 
sterling, and the remitter has the choice of having the 
cable sent at urgent, ordinary, or deferred rate. 

The form of request, which is signed by a customer 
when he requires his banker to cable money abroad, 
should contain a clause to the following effect: “I 
request that you will (using your telegraphic code as 
required) transfer the amount by telegraph on the 
imderstanding that you do so at my risk in every 
respect.’* 

TELEX. A system of commimication whereby a 
typed message is instantaneously reproduced as it is 
t^ed on another machine at a distance. A system of 
(hailing similar to that on a telephone puts the sender 
and receiver in communication except in cases where 
the required number has to be obtained through the 
international exchange. The receiver acknowledges the 
call by typing his code number, in some cases his 
telegraphic address — this is the “answer back,” and 
the message is then transmitted. This system is used in 
mail and cable transfer departments. 

In Entores Limited v. Miles Far East Corporation, 
[1955] 2 All E.R. 493, the Court had to decide when a 
contract made by Telex was complete, and where the 
contract was made. “When a contract was made by 
post it was clear law throughout the common law 
countries that the acceptance was complete as soon as 
the letter was put into the post box— that was the 
place where the contracts was made. But there was 
no clear rule about contracts made by telephone or 
Telex. Communications by those means were virtually 
instantaneous and stood on a different footing.” 

Denning, L. J., held that the rule about instantaneous 
communications between the parties was different from 
the rule about the post. The contract was only com- 
plete when the acceptance was received by the offeror; 
and the contract was made at the place where the 
acceptance was received. 

In a matter of tiiis kind it was very important that the 
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countries of the world should have the same rule. His 
lordship had found that most of the European coun- 
tries had substantially the same rule as that which he 
had stated. Indeed, they applied it to contracts by post 
as well as instantaneous communications. But in the 
United States of America it appeared as though in- 
stantaneous communications were treated in the same 
way as postal communications here. In view of this 
divergence, his lordship thought that the matter 
should be considered on principle, and so considered, 
he had come to the view he had stated. 

TELLER. A term sometimes used for a bank 
cashier; one who “tells,” i.e. counts. (Anglo-Saxon 
tellen = to count.) 

TENANCY IN COMMON. Before the Law of 
Properly Act, 1925, a tenancy in common existed where 
land was held by two or more persons in undivided 
shares, the revenue therefrom being shared jointly. On 
the death of a tenant in common, his interest passed to 
his heir or devisee. This was the distinction between 
tenancy in common and joint tenancy, for in the latter 
case the interest of a deceased joint tenant passed to 
the survivor(s), and on the death of the last survivor 
the entire interest passed to the beneficiaries or heirs of 
such party. 

Tenancy in Common was a legal estate; by the Law 
of Property Act, 1925, however, it was abolished as such 
but can exist in equity. That is to say, the legal estate 
in the property is vested in trustees for sale, who hold 
the le^l estate for the beneficiaries, i.e. the tenants in 
common in equity. Thus if A and B jointly own pro- 
perty they have a dual role— they are trustees for sale 
jointly holding the legal estate and they are beneficiaries 
under the trust. If A dies, his interest in the proceeds of 
sale passes to his estate, but the legal estate remains in B 
who will have to co-opt another trustee if and when the 
property is sold, in order to give a valid receipt for the 
capital moneys. The legal estate cannot be vested in 
more than four trustees for sale, and thus if six persons 
are jointly interested in a property, the first four will 
hold as trustees for themselves and the last two. (See 
also Joint Tenants.) 

TENANT FOR LIFE. (See Life Tenant, Settled 
Land.) 

TENDER GUARANTEE. A contractor tendering for 
a public works contract, particularly abroad, may be 
asked to support his tender by a tender guarantee of 
2-5 per cent of the value of the tender, in which his 
banker will be asked to join. The object of the tender 
guarantee is to cover the public authority against the 
risk of awarding the contract to a particular tenderer, 
who then refuses to go on with the contract, perhaps 
because of the movement of prices during the period of 
consideration. The tender guarantee which has been 
signed by a banker is also evidence to the public 
authority concerned that the tenderer is considered to 
be of a satisfactory financial standing in relation to the 
proposed contract. The banker joining in such a 
guarantee should take a suitable form of counter- 
indemnity from bis customer. 
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A tender guarantee may later be followed by a 
performance bond {q,v,) if the tender is successful. The 
Committee of London Clearing Bankers has decided 
that tender bonds will not be given to local authorities 
in the United Kingdom. 

TENENDUM. (See Habendum.) 

TERM LOAN. A new service introduced in 1959 by 
one of the London clearing banks. A term loan is 
intended to finance the purchase or improvement of 
items of a capital nature by small businesses. It is 
granted for terms of three to five years for plant and 
equipment, according to the probable life of the asset, 
and up to ten years or possibly longer for the acquisi- 
tion of business premises, with repayments spread 
equally over the period of the loan. The rate of interest 
for the new term loans is 1 per cent higher than the 
usual overdraft rate, and is therefore 2 per cent above 
bank rate, minimum 6 per cent. It is not expected that 
these loans will normally be for amounts in excess of 
£10,000. Requirements as to security will be subject 
to the same considerations as for normal bank lending. 
The whole of the debt will become repayable only in 
the event of any of the repayment instalments falling in 
arrear. This development meets the suggestions put 
forward in recent years, notably by the Radcliffe 
Committee {q.v,) that the banks should be prepared 
to lend at long term. 

TERM OF A BILL. The period for which a bill of 
exchange is drawn. 

TERMINABLE ANNUITY. An annuity, or annual 
payment of a certain sum, which ceases at the expiration 
of a specified time, or upon the death of an individual. 
(See Annuity.) 

A terminable annuity is a form of borrowing by the 
Government when it is desired to repay the loan 
gradually out of revenue. The lender receives annually 
interest for the money and an instalment of the princi- 
pal. At the end of the period for which the loan was 
arranged, the yearly instalments will have repaid the 
debt and the annuity will be terminated. The National 
Debt Commissioners (on behalf of the Post OflSce, 
etc.) are the principal investors in these annuities. 
They are not offered to the public as investments. 

TERMINATING BUILDING SOCIETY. A society 
which, by its rules, is to terminate at a fixed date, or 
when a result specified in its rules is attained. (See 
Building Societies.) 

TESTING CLAUSE. (See Attestation.) 

THIRD ACCOUNT. The person for whose accoimt 
a bill is drawn is commonly spoken of as the “third 
account.” 

THIRD OF EXCHANGE. (See Bill in a Set.) 
THIRD PARTY. For example, where security is 
given to a banker for a customer’s account by another 
person, that person is called the “third party”; the 
security being termed a “third party security” or 
collateral security. A guarantor is a “third party.” (See 
Collateral Securdy, Guarantee.) 

THREEPENCE, Formerly a silver coin with a 
standard weight of 2L81818 grams troy. (See Coinage.) 
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By an Order in Council dated 18th March, 1937, a 
new type of threepenny piece was made legal tender for 
sums not exceeding two shillings. This coin, duodeca- 
gonal in shape, weighs 105 grains, and is an admixture 
of copper, nickel, and zinc. 

By the Coinage Act, 1946, silver coinage was abol- 
ished. 

THROUGH BILL OF LADING. (See Bill of 
Lading.) 

TICKET DAY. Also called Name Day. The second 
day in the semi-monthly settlement on the London 
Stock Exchange is ticket day, when brokers pass the 
names of the purchasers of stocks since the last settle- 
ment, certain “tickets’* being exchanged preparatory 
for the fifth day, which is pay day. (See Settling Days, 
Stock Exchange.) 

TIME BARGAIN. A bargain to buy or sell certain 
stocks or shares at a certain price on a specified date. A 
purchaser hopes that the security will rise before the 
appointed time so that he may sell at a profit. (See 
Options.) 

TIME OF PAYMENT OF BILL. Bill Payable on 
Demand. By Section 10 of the Bills of Exchange Act, 
1882 — 

“(1) A bill is payable on demand— 

“(n) Which is expressed to be payable on 
demand, or at sight, or on presentation; 
or 

“(Z>) In which no time for payment is 
expressed. 

“(2) Where a bill is accepted or indorsed when it is 
overdue, it shall, as regards the acceptor who 
so accepts, or any indorser who so indorses it, 
be deemed a bill payable on demand.” 

No days of grace are allowed on a bill payable on 
demand, at sight, or on presentation. 

Bill Payable at a Future Date. By Section 11 — 

“A bill is payable at a determinable future time 
within the meaning of this Act which is expressed to be 
payable— 

“(1) At a fixed period after date or sight. 

“(2) On or at a fixed period after the occurrence of a 
specified event which is certain to happen, 
though the time of happening may be un- 
certain. 

^ “An instrument expressed to be payable on a con- 
tingency is not a bill, and the happening of the event 
does not cure the defect.” 

A document expressed to be payable “thirty days 
after the arrival of the ship Swallow at Calcutta,” or 
“ninety days after sight or when realised” could not be 
supported as a bill of exchange, for it is quite indefinite 
when these uncertain events would probably be reduced 
to a certainty. (Palmer v. Pratt, (1824), 2 Bing. 185.) 

As to the computation of time of payment of a bill 
payable after date, the Act provides as follows — 

“14.^ Where a bill is not payable on demand the day 
on which it falls due is determined as follows — 

“(1) Three days, called days of grace, are, in every 
case where the bill itself does not otherwise 
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provide, added to the time of payment as 
fixed by the bill, and the bill is due and payable 
on the last day of grace; provided that — 

“(a) When the last day of grace falls on 
Sunday, Christmas Day, Good Friday, 
or a day appointed by Royal Proclama- 
tion as a public fast or thai^sgiving day, 
the bill is, except in the case hereinafter 
provided for, due and payable on the 
preceding business day; 

“(6) When the last day of grace is a bank 
holiday (other than Christmas Day or 
Good Friday) under the Bank Holidays 
I Act, 1871, and Acts amending or 

i extending it, or when the last day of 

grace is a Sunday and the second day of 
grace is a bank holiday, the bill is due 
and payable on the succeeding business 
day. 

“(2) Where a bill is payable at a fixed period after 
date, after sight, or after the happening of a 
specified event, the time of payment is 
determined by excluding the day from which 
the time is to begin to run and by including the 
day of payment. 

“(3) Where a bill is payable at a fixed period after 
sight, the time begins to run from the date of 
the acceptance if the bill be accepted, and 
from the date of noting or protest if the bill be 
noted or protested for non-acceptance, or for 
non-delivery. 

“(4) The term ‘month’ in a bill means a calendar 
month.” 

With reference to the words, in Section 14 (2), “by 
excluding the day from which the time is to begin to 
run,” the Journal of the Institute of Bankers has pointed 
out that mercantile usage has long ordained that from 
30th November to 30th December is a month in 
calculating the due date of a bill. It might be contended 
that such a period, by including both dates, is one day 
more than a month, and therefore, in order to remove 
possible doubt, the Act says exclude the day from which 
the time is to begin to run. 

“92. Where, by this Act, the time limited for doing 
any act or thing is less than three days, in reckoning 
time, non-business days are excluded. 

“‘Non-business days’ for the purposes of this Act 
mean — 

“(a) Sunday, Good Friday, Christmas Day: 

“(^>) A bark hoHday under the Bank Holidays Act, 
1871, or Acts amending it: 

“(c) A day appointed by Royal proclamation as a 
public fast or thanksgiving day. 

“Any other day is a business day.” 

The due date of a bill — ^that is, the date when it 
becomes payable — ^is calculated, in the case of a bifi 
drawn payable three months after date, by counting 
three calendar months, plus three days of grace, from 
the date of the bill. Wien drawn payable at so many 
days or months after sight, the date is calculated in the 
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same way, but from the date when the bill was sighted. 
If the acceptor writes on the bill “sighted 1st February, 
accepted 2nd February,” the currency is calculated 
from the date when it was sighted, 1st February. 

A few examples of the calculation of the time of 
payment are shown on the following pages. In each 
case, if the last day of grace is a Sunday or holiday, the 
bill win be due and payable either on the preceding 
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business day or succeeding business day in accordance 
with the provisions of Section 14 (1) {a) and {b). (See 
above.) 

The time of payment of bills payable in foreign 
countries is regulated by the laws and customs of those 
countries. 

In France, for example, a biU which is due on a 
Sunday is payable on the Monday, and does not take 


A bill dated (or sighted) January 1, payable one month after date (or sight), is due and payable on February 4. 

„ „ „ February 1, payable one month after date (or sight), is due and payable on March 4 (if leap 

year it is still due March 4). 

„ „ „ Febmary 1, payable thirty days after date (or sight), is due and payable on March 6 (if leap 

year on March 5). 

„ „ „ March 1, payable thirty days after date (or sight), is due and payable on April 3. 

„ „ „ April 1, payable thirty days after date (or sight), is due and payable on May 4. 

„ „ „ January 28, payable one month after date (or sight), is due and payable on March 3 (if leap 

year on March 2). 

„ ,, „ January 29, payable one month after date (or sight), is due and payable on March 3. 

„ „ „ January 30, payable one month after date (or sight), is due and payable on March 3. 

„ „ „ January 31, payable one month after date (or sight), is due and payable on March 3. 

„ „ „ January 1, payable three weeks (= 21 days) after date (or sight), is due and payable on January 

25. 

„ „ „ November 28, payable three months after date (or sight), is due and payable on March 3 (if 

leap year on March 2). 

„ „ „ November 30, payable three months after date (or sight), is due and payable on March 3. 

„ „ „ May 31, payable one month after date (or sight), is due and payable on July 3. 

„ „ „ February 28 (following year being leap year), payable twelve months after date (or sight), is 

due and payable on March 2. 

„ „ „ February 29 (leap year), payable twelve months after date (or sight), is due and payable on 

March 3. 

„ „ „ March 1 , payable “one month after date, without days of grace,” is due and payable on April 1 . 


March 1, payable t at sight \ is due and payable on demand and no days of grace 

j on presentation } are allowed. 

1 on demand / 


A bill dated March 1, payable one month after date, is due and payable April 4; if accepted “payable on 1st April,” 
present on April 1 ; if days of grace are then claimed, have the bill noted and give notice to the indorsers, 
and present again on April 4. 

„ „ March 1, payable one month after date (if accepted “Payable at X & Y Bank, Leeds. J. Brown 25th February”) 

is due and payable on April 4. 

„ „ March 1, payable one month after sight, and is “accepted 2nd March, payable, etc.,” is due and payable 

on April 5. 

„ „ March 1, payable one month after sight, and is “sighted 2nd March, accepted 3rd March, payable, etc.” 

is due April 5. 

A bill drawn “on 1st March pay, etc.,” is due and payable on March 4. 

„ „ “on 1st March (fixed) pay, etc.,” is due and payable on March 1. 

The time of payment of a promissory note, drawn payable “after date,” is calculated in the same way as an ordinary 
after-date bill. 

A foreign bill, payable in this country, is reckoned in the same way as an inland bill. 

When the last day of grace falls on Sunday a bill is payable on the preceding business day. 

»» „ „ Christmas Day „ „ „ 

»» »» » Good Friday „ „ „ „ 

„ a day appointed by royal proclamation as a public fast or thanksgiving day a bill 

is payable on the preceding business day. 


(Christmas Day and Good Friday are Common Law holidays in England, but they became Bank Holidays 
in Scotland by the Bank Holidays Act of 1871. After that date, a bill falling due on those days was payable 
on the preceding business day in England, and on the succeeding business day in Scotland. This difference, 
however, was remedied by the Bills of Exchange Act, 1882, which makes a bill, where the last day of grace falls 
on those days, whether in England or in Scotland, payable on the preceding business day.) If the last day of 
grace is a Sunday and the second day of grace is a Bank Holiday, a bill is payable on the succeeding business 
day (see Section 14 above). A difference thus arises between the rule in England and the rule In Scotland as to 
the date of payment when Christmas Day falls on a Saturday and a bill is due on 26th December (Sunday). 
In Scotland, where Christmas Day is a statutory Bank Holiday it is payable on the succeeding business day, i.e. 
27th — Monday (Monday, Boxing Day, is not a holiday in Scotland), but in England, where Christmas Day is a 
common law holiday (not a statutory Bank Holiday), the bill is payable on the preceding business day, i.e. 
Friday, 24th. 
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{ Easter Monday, a bill is payable on the succeeding business day. 

Monday in Whitsun week „ „ „ 

First Monday in August „ „ „ „ 

December 26 (if a week day) „ „ „ 

December 27 (if 26th is a Sunday) „ „ 

December 26 (if a Sunday) a bill is payable on 24th. 

( December 26 (if a Sunday), a bill is payable on Monday, 27th. 

New Year’s Day (if a week day) a bill is payable on the succeeding business 
day. 

Monday after New Year’s Day (if New Year’s Day is a Sunday) a bill is payable 
on the succeeding business day. 

Monday after Christmas Day (if Christmas Day is a Sunday) a bill is payable 
on the succeeding business day. 

First Monday in May a bill is payable on the succeeding business day. 

First Monday in August a bill is payable on the succeedfing business day. 

Monday Bank Hoh'day, a bill is payable on the Tuesday. 

Monday Bank Holiday, Tuesday a public fast or thanksgiving day by royal 
proclamation, a bUl is payable on the Wednesday. 

Tuesday a public fast or thanksgiving day by royal proclamation. Monday 
Bank Holiday, a bill is payable on the Saturday. 

Sunday, and Saturday is a Bank Holiday, a bill is payable on the Monday. 
Saturday, a Bank Holiday, a bill is payable on the Monday. 


any days of grace, and the same custom is observed in 
most of the other continental countries. (See Bank 
Holidays, Bill of Exchange, Days of Grace.) 

TIME POLICY. (See Marine Insurance Policy.) 

TITHES. Originally the tenth part of the annual 
crop or produce of stock given voluntarily in support 
of the Church, tithes were commuted (1836) into annual 
rent charges fluctuating with the price of corn and 
payable by the landlord. These charges were stabilised 
in 1925. 

The Tithe Act, 1936, provided for the extinguish- 
ment of tithe rent charges as such and for their replace- 
ment by redemption annuities running for a term of 
sixty years from 2nd October, 1936. For every £100 of 
tithe rent charge on agricultural land at 1st April, 
1936, an annuity of £91 11s. 2d. is payable. In the 
case of non-agricultural land, the annuity is £105. 
Where the annuity would exceed one-third of the 
Schedule B assessment, one-half of the excess is 
remitted. Tithe owners receive Redemption Stock to 
take the place of extinguished tithes on the basis of 
£91 11s. 2d. of Stock for £100 of ecclesiastical tithe or 
£105 of Stock for £100 of tithe payable to a lay tithe 
owner. The Tithe Redemption Commission was estab- 
lished to set the scheme in operation, to collect the 
annuity payments during the first years, and to prepare 
a public register and map relating to all such annuities. 

The existence of a heavy annuity charge reduces 
correspondingly the capital value of the relative land and 
Section 13 (8) of the 1936 Act provides that an annuity 
is to be deemed an incumbrance for the purposes of 
Section 183 of the Law of Property Act, 1925 (relating 
to concealment upon disposal). It is not capable of 
being registered as a Class A or B charge in the Land 
Charges Register under Section 10 (1) of the Land 
Charges Act, 1925, as are charges in respect of volun- 
tary tithe redemption under Section 6 (1) of the Tithe 
Act, 1918. 

TITLE DEEDS. A person’s right or title to a piece 
of land is proved by the documents called “title deeds.” 
They show in whom the legal estate is vested, and how. 


through the long course of years, the land has been 
transferred from one person to another by deed or by 
will, till finally it is transferred to the present owner. 
The present owner may have acquired his title to the 
land in one of several ways, he may have bought the 
property, or inherited it, or have had it left to him by 
wiU, or have had a present made of it or obtained it 
through foreclosure of a mortgage. 

The greatest interest that a person can have in land is 
the fee simple, that is he is the abolute owner, and a 
conveyance to a purchaser of freehold land used to 
include the clause “to have and to hold all the said 
hereditaments . . . unto and to the use of the said 
John Brown in fee simple,” or “unto and to the use of 
the said John Brown, his heirs and assigns for ever.” 
In such a case the fee simple is vested in John Brown. 

After 1925, words of limtation in a conveyance are 
not necessary. (See under Conveyance.) 

The only estates in land capable of existing at law are 
(after 1925) — 

{d) an estate in fee simple absolute in possession. 
(Freehold); 

(f>y a term of years absolute. (Leasehold.) (See 
Legal Estates.) 

If John Brown lodges a parcel of deeds of a freehold 
estate as security, the deeds and documents should, if 
they are complete, show that the fee simple is vested in 
John Brown. The estate may in past years have been 
sold many times, and been mortgaged and reconveyed, 
owners may have died and bequeathed it by will, or 
they may have died and left no will, but whatever has 
been done with the property the fee simple has always 
been vested in someone. The deeds and documents 
which Brown has deposited as showing his title to the 
fee simple should therefore, as far as they go, reveal an 
unbroken line of steps by which the fee simple has come 
to him. 

Along with the deeds there is usually, though not 
always, an abstract of title (^.z?.). The abstract is pre- 
pared by the vendor’s solicitor and gives, in order of date, 
a summary of all the deeds, wills or other documents. 
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and also all other particulars which are necessary 
to show the purchaser how his title is derived. The 
abstract begins with what is called the “root of title,” 
and follows the title step by step till it reaches the 
vendor. When a sale is arranged it may be agreed in 
the contract to commence with a certain deed as the 
root of title, but if no special agreement is made, the 
purchaser has the right to require evidence of the title 
for the last thirty years. A title of twenty years is often 
accepted as sufficient. By the Law of Property Act, 
1925, Section 45 (6), recitals, statements and descrip- 
tions of facts, matters and parties contained in deeds, 
instruments. Acts of Parliament or statutory declara- 
tions, twenty years old at the date of the contract, 
shall, unless and except so far as they shall be proved to 
be inaccurate, be taken to be sufficient evidence of the 
truth of such facts, matters and descriptions. 

AH the deeds and documents which are referred to in 
the abstract of title may be found in the parcel handed 
to the banker, but very frequently the deeds which are 
abstracted will not aU be obtainable. The abstract 
shows how the purchaser’s title is derived, but not, 
necessarily, the deeds which are to be given to the 
purchaser. The purchaser may receive several deeds, 
for example, the conveyance to himself, the conveyance 
to the vendor and some deeds prior to the date when the 
vendor acquired the land ; or the purchaser may perhaps 
receive only one deed, the conveyance from the vendor, 
and an abstract of title. The purchaser may look at the 
abstract and see how the land has been dealt with for 
thirty years past, or for so long as has been agreed upon, 
but all the deeds and documents relating to the past 
transactions may for one reason or another be in the 
possession of other persons. 

There are various reasons why the owner of a property 
may not have possession of certain prior deeds, e.g. 
the seller may have retained part of the properly to 
which the de^s relate; or they may be in the hands of 
a mortgagee ; or the property may, originally, have been 
part of a larger estate, and no prior deeds have been 
handed over on a sale. Where there is a defective 
title or document, the contract or special conditions 
of sale often state the defect and preclude a purchaser 
from raising any objection to it, and this may, in some 
cases, be the explanation why a defective title has been 
taken. 

If the purchaser, through his solicitor, is satisfied 
with the title, after investigation or inspection of any 
of the abstracted documents, he usually receives an 
acknowledgment, either in ffie conveyance or by a 
separate document (stamped as an agreement, 6d. if 
under hand, 10s. if under seal) of his right to production 
of the documents. Where a person retains possession 
of documents, and gives to another an acknowledgment 
in writing of the right of that other to production of 
those documents and to deUveiy of copies thereof, that 
acknowledgment (by Section 64 of the Law of Property 
Act, 1925), shall bind the documents to which it relates 
in the possession or imder the control of the person who 
retains them, and in the possession or under*the control 
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of every other person having possession or control 
thereof from time to time, but shall bind each individual 
possessor or person as long only as he has possession or 
control thereof ; and evety person so having possession 
or control from time to time shaU be bound specifically 
to perform the obligations imposed under this Section 
by an acknowledgment, unless prevented from so doing 
by fire or other unavoidable accident. The obligations 
imposed under this Section by an acknowledgment 
are — 

(1) To produce the documents at all reasonable 
times for the purpose of inspection, etc. (2) To produce 
them at any trial, hearing or examination in any Court, 
etc., for proving or supporting the title of the person 
entitled to request production. (3) To deliver to the 
person entitled true copies or extracts of the documents 
or any of them. 

The expenses of the performance of those obHgations 
are payable by the person requesting performance. The 
acknowledgment does not confer any right to damages 
for loss or destruction of the documents. 

If the person retaining possession of the documents 
gives an undertaking in writing for the safe custody 
thereof, unless prevented from so doing by fire or other 
unavoidable accident, and the documents are lost or 
destroyed, the Court may, if it thinks fit, direct an 
inquiry respecting the amount of damages and order 
payment thereof by the person liable. 

Mortgage deeds and reconveyances form part of the 
chain of title and should be preserved with the other 
documents relating to the property. After 1925, a 
receipt takes the place of a reconveyance. (See Mort- 
gage, Statutory Receipt.) 

When a banker receives part only of the deeds which 
are recited in the abstract of title, he wiU look to see if 
an acknowledgment is given for the production of the 
deeds necessary to complete the title. If the only deed 
held by the banker is a conveyance from Brown to 
Jones, there should be an abstract of Brown’s title and 
an acknowledgment from him to produce the convey- 
ance or other documents under which he obtained his 
title to the land. The conveyance to Jones should 
be duly signed and sealed by Brown, and the stamp 
should be examined to see that it is correct. (See 
Conveyance.) 

The description and quantity of the land in the 
conveyance to Jones should be compared with the 
description and quantity in the prior deeds, or as 
shown in the abstract or plan if there is one. It may, of 
course, be that Jones has purchased the land with only 
one house thereon, whereas an examination of the 
abstract may show that originally there was much more 
land and were many more houses. Or again, the con- 
veyance to Jones may show that he purchased land 
with, say, six houses, but since he bought it he may have 
sold several of the houses. The banker should therefore 
be at trouble to ascertain how many houses stiU remain 
unsold. There may be indorsements on the conveyance 
setting forth the facts of each sale, but it should not be 
forgotten that the houses may have been sold and yet 
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no indorsement of sale appear upon the conveyance. 
There is no obligation upon a solicitor to indorse a sale, 
though it is very desirable that it should be indorsed. A 
conveyance may, therefore, be for land on which has 
been built whole streets of houses, and, looking at the 
consideration, which may be for thousands of pounds, 
the banker may easily think at first sight that it is a 
most valuable security, but, after investigation and an 
actual inspection of the property, he may find that all 
that remains, to take an extreme case, is one house. 

The consideration in the last conveyance may be 
much smaller than in previous deeds. This may be 
because the last deed represents only a part of the 
property contained in the earlier deeds; or it may 
indicate that the property has suffered a serious fall in 
value. 

A seal should be opposite each signature to a deed. 

It is usual, though not absolutely necessary, that the 
execution of the deed should be witnessed. 

The banker should see that the legal estate is conveyed 
to Jones free from all charges or mortgages, or if the 
land has been mortgaged, that the mortgage has been 
discharged. If it previously belonged to Smith and he 
died, charging it in his will with the payment of various 
legacies, evidence that the legacies have been satisfied 
and all death duties paid should be produced. 

Some bankers require that the title of all deeds 
offered as security should be investigated by their 
solicitors, but there are many cases in which a banker is 
dependent upon his own examination of the title. Where 
a banker knows his customer and is already well 
acquainted with the property represented by the deeds, 
and has (as often is the case in country towns) a good 
knowledge of the history of the property, knowing from 
whom it was acquired, he will, as a rule, feel satisfied, 
in taking such a security, that he is quite safe. But in 
the absence of such knowledge and in the presence of a 
title which is not entirely clear, he would not, as a rule, 
be justified in advancing money upon the security until 
he had received a report upon the title from his solicitor. 

Whenever possible, a banker should inspect the 
property which is offered to him as security, for what 
looks very valuable on parchment may be quite the 
opposite in reality. 

If a bundle of old deeds is handed to the banker 
along with the more modem ones the old ones should 
not be refused. In Dixon v. Muckleston (1872), L.R. 

8 Ch. 155, certain earlier deeds of a farm were pledged 
with a private party for a loan, he being informed in 
writing that they were the title deeds of the farm, and 
some later deeds of the farm were lodged with bankers 
as security. It was held that the first deposit created an 
equitable charge, and that the owner of the prior charge 
had not been guilty of negligence. 

Some bankers accept deeds as security and do not 
take any document of charge, but as a mle, a banker 
takes either a legal mortgage (see Mortgage) or a 
memorandum of deposit (y.t?.). Where the security 
consists of houses there should be a fire insurance policy 
and the banker should see, by obtaining the receipts, 
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that the premiums are duly paid. The relevant searches 
should also be made. (See under Mortgage.) 

It has been held that a deposit of title deeds for the 
purpose of securing a debt, without any document of 
charge whatever, is an equitable mortgage. The deeds, 
however, must have been deposited expressly as a 
security in order to give the banker a charge upon the 
property represented by the deeds, and must not be 
entered in the safe custody records. If a borrower should 
contend that the deeds were left with the banker for some 
other reason than for security, the latter may have much 
trouble to defend his claim, whereas if a memorandum 
of deposit is taken no such contention could be main- 
tained. 

See further under Equitable Mortgage with respect 
to deeds deposited with a memorandum of deposit or 
without any document of charge. 

Where an agent is authorised to deposit title deeds as 
security, and he exceeds his authority and borrows more 
than he was empowered to borrow, the principal will 
be liable for the full amount borrowed, provided that 
the banker was not aware of the extent of the agent’s 
power to borrow. As a rule, however, a banker would 
require clear evidence of an agent’s authority to borrow 
and of the limits of that authority. 

Where a deed is executed under a power of attorney, 
the power, or an attested copy thereof, should accom- 
pany the deed. 

By Section 8 of the Real Property Limitation Act, 
1874, it was provided that no action or suit or other 
proceeding shall be brought to recover any sum of 
money secured by any mortgage, judgment, or lien, 
or otherwise charged upon or payable out of any land 
or rent, at law or in equity, or any legacy, but within 
twelve years next after a present right to receive the 
same shall have accrued to some person capable of 
giving a discharge for or release of the same, unless in 
the meantime some part of the principal money, or 
some interest thereon, shall have been paid, or some 
acknowledgment of the right thereto shall have been 
given in writing, signed by the person by whom the 
same shall be payable, or his agent, to the person entit- 
led thereto or his agent ; and in such case no such action 
or suit or proceeding shall be brought but within twelve 
years after such payment or acknowledgment, or the last 
of such payments or acknowledgments, if more than 
one, was given.* 

Where deeds are to be lent to a solicitor, the custom- 
er’s written authority to lend them should be obtained, 
and the solicitor should give his undertaking to return 
them in the same condition. 

If the customer desires that the deeds be given up to a 
solicitor against payment to his credit of a certain 
sum, or repayment of the overdraft, the authority and 
undertaking should be worded accordingly. 

When the title deeds of a company’s property are 
given as security, whether mortgaged or lodged under 
a memorandum of deposit, or without any document of 

♦ This has been re-enacted in the Limitation Act, 1939, 
Section 18. 
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charge, the charge so created must be registered. (See 
Companies, Registration of Charges.) 

A legal or an equitable mortgage, which is not 
protected by a deposit of deeds, requires registration 
under the Land Charges Act, 1925. (See Land 
Charges.) 

As to charges on land within the jurisdiction of a local 
deeds registry see Yorkshire Registry OF Deeds. As to 
registered land see under Land Registration. See 
also the article Mortgage, which details the provisions 
of the Law of Property Act, 1925, regarding mortgages, 
and gives a list of the registrations and searches which 
are necessary. 

In Scotland a deposit of title deeds, either with or 
without a memorandum of deposit, does not create an 
equitable mortgage, as in England. If, therefore, an 
advance is granted by a banker in England upon 
heritage (real) property in Scotland, the form of charge 
must conform to the law of Scotland. (See Heritable 
Securities, in Scottish Appendix.) (See Valuation.) 

Production to Commissioners of Instruments Transferring 
Land 

On the occasion of— 

(a) any transfer on sale of the fee simple of land; 

lb) the grant of any lease of land for a term of seven 
or more years; 

(c) any transfer on sale of any such lease; 
the instrument by which the transfer is effected, or the 
lease granted, must be produced to the Commissioners 
of Inland Revenue within thirty days after execution, 
or, in the case of an instrument first executed at any 
place out of Great Britain, after the instrument is first 
received in Great Britain. No instrument required by 
this Section to be produced shall be deemed to be duly 
stamped unless it is stamped with a stamp denoting 
that the instrument has been produced. This Section 
came into operation on 1st September, 1931. (Finance 
Act, 1931, Section 28.) 

TITLE DEEDS. NOTES RE TITLE. It is imprac- 
ticable to detail all the points which may require atten- 
tion when examining title deeds, but the following 
are some of the more important of them— 

There should be an Abstract of Title. The pur- 
chaser has the right to one unless there was a special 
condition in the contract to the contrary. (See Ab- 
stract OF Title, Root of Tttle.) 

The Abstract should conunence with the root of 
title. A purchaser of land is entitled to a thirty 
years’ title, but he may agree to accept a shorter, 
or the conditions of sale may stipulate for a shorter. 

Sort the deeds in order of date. 

Compare with the abstract to see that all are there. 

If there are deeds on the abstract which are not 
deposited, there should be an acknowledgment 
for production and safe custody from the person 
who retains possession of them, either in the pur- 
chase deed, or by a separate document. 

If the at^tract, i^owing the title of the person who 
deposits the deeds, is a recent one, a banker may 
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consider that, as the title has just been overhauled 
by a solicitor, it will be sufficient if he sees that he 
holds the deeds, as per the abstract, or an ack- 
nowledgment for production, and examines the 
last deed. 

Conveyance— 

Is it signed and sealed by the vendor? and does the 
signature appear to be genuine? 

If the property is conveyed to more than one person, 
see the provisions of the Law of Property Act 
1925, under Joint Tenants, and Tenancy in 
Common. 

Is it witnessed ? If in Yorkshire is it re^stered ? (See 
Yorkshire Registry of Deeds.) 

Is it correctly stamped? (See Conveyance.) 

Is the land conveyed to the depositor free from all 
charges and incumbrances? (See Fee Simple.) 

Observe carefully what follows the clause “To have 
and to hold . . It may go on to say “Subject 
to a certain mortgage . . (See Mortgage.) 

If it does, has the mortgage been discharged and is it 
with the deeds ? If not with the deeds, it should be 
asked for. It may still be a charge on the properly. 
Or the mortgage may be with the deeds and not 
have been discharged. Is the receipt or reconvey- 
ance stamped? (See Reconveyance.) 

If there have been any mortgages since the last 
conveyance, have they all been discharged? (See 
Notice of Second Mortgage, Priorities.) 

What is the consideration? 

How does the amount compare with the considera- 
tion, some years ago? 

If more, what has caused the increase? Have houses 
been built? 

If less, is that due to portions having been sold, or 
to a depreciation in the value of the property? 

Are there any memoranda of sales indorsed upon the 
deed? 

Have any sales taken place which are not indorsed 
upon the deed ? This is a very frequent occurrence 
and most misleading. 

Are the particulars of the property in the last deed 
the same as in the first abstracted deed? If not, 
what has caused the difference? 

The last deed may show five houses, whereas the 
prior deeds only refer to two. Have three more 
been built, or the two converted into five, or have 
three more been purchased from another source? 

If the land contained in the last deed has b^n 
obtained from several sources trace each portion 
separately. It is a good plan to make notes of 
names, dates, and quantities when trying to follow 
a confused title. 

How is the purchaser affected by any covenants in 
the deed? For example, is he responsible for the 
making or maintenance of any roads? 

On a death, real estate devolves on the personal 
representatives of the deceased and they are the 
representatives in regard to his real estate as well 
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as in regard to his personal estate. (Administration 
of Estates Act, 1925, Section 1.) 

Before accepting as security deeds of land which has 
been acquired under a will the assent of the personal 
representatives to the person entitled to it should 
be deposited with the deeds. The assent must be 
in writing, signed by the personal representatives, 
and must name the person in whose favour it is 
given, and it operates to vest in that person the 
legal estate to which it relates. There is no stamp 
duty on an assent. (Section 36.) 

The purchaser of a legal estate is not concerned with 
the death duties affecting it unless a land charge is 
registered to protect the Inland Revenue charge. 
(See Estate Duty.) 

If a mortgage from Jones to Brown is deposited to 
secure Brown’s account, notice of the fact should 
be given to Jones, and the banker should ascertain 
from Jones what amount is still owing, but see 
further information under Mortgage. 

Leaseholds— 

In addition to the above points so far as they apply — 

What is the length of the lease, and the amount of the 
ground rent? 

Is the rent paid up to date? The receipt should be 
produced. A receipt for the rent means, as a rule, 
that all covenants have been observed up to date. 

If the lessor’s licence or consent in writing to assign 
or mortgage is necessary, has it been obtained? 
(See Leasehold.) 

Value— 

See the property and identify it with the description 
in the de^s. 

What is its saleable value? 

By whom is it occupied? 

At what rent? If in own occupation inspect poor 
rate assessment and obtain gross estimated rental 
and rateable value. This can be obtained, without 
charge, by a ratepayer at the ofSce of the clerk to 
the assessment conamittee. 

What are the rates? 

Is there any ground or other rent? 

Are all houses let, and in what sort of repair? 

Is the district an improving one, or the contrary? 

Are there many houses vacant in the neighbourhood ? 

Are the houses dependent for tenants mainly upon 
one works? 

Is there any nuisance in the neighbourhood which 
may affect the value of the property? 

How far is the property from a railway station? 

Is the street made and taken over by the town ? 

An outlying property is often difficult to realise, and 
this should be considered in estimating the value. 

If the security consists of mines, or works, the report 
of a specialist is necessary. 

It should always be remembered that, in the case of a 
security representing a large amount, there will, as 
a rule, be great difficulty when the security is to be 


realised, in finding anyone to take it up, if indeed 
anyone ever is found. (See Valuation.) 

Insurance— 

Is all the insurable property insured in a good office? 
(See Fire Insurance.) 

In the case of licensed premises, is the value of the 
licence insured? (See Licensed Property.) 

Is the last premium receipt with the deeds? 

Has the Fire Office notice of the bank’s interest? 

In the case of leasehold property, does the lease 
stipulate that the premises must be insured in a 
particular company, and in the joint names of the 
lessor and lessee? 

In the article Mortgage there is a summary of the 
registrations which are required in taking certain mort- 
gages and charges, and of the searches which should be 
made, to ascertain if there is any existing registered 
charge against the land, 

(See Abstract of Title, Benehcial Owner, 
Building Societies, Collateral Securtty, Copyhold, 
Customary Freeholds, Deed, Deed of Gift, Equit- 
able Mortgage, Equity of Redemption, Fee Simple, 
Foreclosure, Freehold, Friendly Society, Inden- 
ture, Joint Tenants, Land Certificate, Land 
Registration, Leasehold, Legal Mortgage, Lien, 
Memorandum of Deposit, Mortgage, Root of Title, 
Tenancy in Common, Yorkshire Registry of Deeds.) 

TOKEN MONEY. English cupro-nickel and bronze 
coins are token money; that is, the value of the metal 
in them is less than the value attached to the coins by 
law. Cupro-nickel is legal tender only to the extent of 
forty shillings, and bronze to the extent of one shilling. 
The George VI threepenny piece (nickel-brass) is also a 
token coin and is legal tender to the extent of two 
shillings. (See Coinage, Legal Tender.) 

TONTINE POLICY. A life policy on which no 
bonus is payable in the event of the death of a policy 
holder, such bonus only vesting on the policy maturing 
at the end of a given period, usually fifteen or twenty 
years. During that term of years (the Tontine period) 
the policy will not have a surrender value. In the case 
of an ordinary endowment assurance, the bonus addi- 
tions are payable in the event of the death of the 
assured, or on such policy maturing. 

The word “Tontine” is derived from Tonti, an 
Italian banker of the seventeenth century, who invented 
a Tontine annuity, an annuity shared by subscribers to a 
loan, with the benefit of survivorship, the annuity being 
increased as the subscribers died. (Palgrave’s Dictionary 
of Political Economy,) 

TORT. A civil wrong which arises independently 
of any contract. 

TOWN AND COUNTRY PLANNING ACTS, 1947- 
59. The Town and Country Planning Act, 1947, was 
described as the most comprehensive and far-reaching 
measure ever placed before Parliament. It was based 
on an Act of 1932, under which local authorities were 
authorised to prepare town planning schemes if they 
so d^ired. There was no compulsion on local authorities 
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to take action, and many did not. The main diiiiculty 
was a financial one. The value of land has two elements 
—its value for the purpose for which it is being used at 
the moment, and the value which it may acquire in the 
future as a result of being used for a more profitable 
purpose. Thus, agricultural land at £75 an acre may 
be worth £400 an acre if it is used for building houses. 
These two elements are termed ‘existing-use value’ and 
‘development value’. Before 1947 if local authorities 
bought land for public use, such as road widening, they 
had to pay compensation not only for the existing use 
of the land, but also for its development value. 

The 1947 Act transferred all development value from 
the owners of land to the State. Thereafter any owner 
of land wishing to develop it had first to obtain per- 
mission from the local planning authority, who would 
ensure that the proposed development accorded with the 
general plan for that area. The landowner had to pay 
a development charge for the right to develop. If the 
person wishing to develop the land owned it before the 
Act came into force the development charge payable 
by him was to be offset to some extent by a compen- 
satory payment made to him at a later date out of a 
fund set up for the purpose. It was the intention that 
anyone buying land after the coming into force of the 
Act should not pay more for it than its existing-use 
value. A person buying land after the passing of the Act 
had no claim on the compensation fund, and where a 
local authority prohibited building or other develop- 
ment it no longer had to pay compensation for loss of 
development value. Furthermore, land taken over by 
way of compulsory purchase after the Act was taken 
over at existing-use value only. 

Provision was made for certain operations and 
changes of use to be deemed not to be development and 
so not needing planning permission; nor was there any 
liability for development charge. “Development” 
was defined as “the carrying out of building, engineering, 
mining or other operations in, on, over and under land, 
or the making of any material change in the use of any 
buildings or other land.” The exemptions covered 
some of the commonest types of development, such as 
internal maintenance or alteration of a building, 
switches of use from shop to shop, oflSce to office, and 
office to shop. 

The powers of the Planning Authorities were exercised 
by means of enforcement notices. Where it appeared 
to the local authority that development had been carried 
out without the grant of the necessary permission, the 
authority might, within four years of the development, 
serve on the owner and occupier of the land an enforce- 
ment notice. This notice might require the land to be 
restored to its original condition; it might order the 
demolition or alteration of any buildings, or it might 
require the discontinuance of an offending user. 

Once the local Planning Authority had granted 
permission for a particular development, the case was 
referred to the Central Land Board to detemaine the 
amount of the development diarge. That was calculated 
as the amount of the higjher value attributable to the 
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grant of the planning permission: the difference 
between the value of the land as it was at its existing use, 
and the value which it was expected to have after it had 
been developed. 

Claims against the compensation fund (for which the 
sum of £300 million had been earmarked) had to be 
lodged by 30th June, 1949. Claims were to be satisfied 
by the issue of stock, but certain classes of claimants 
were designated as priority, to be satisfied in full, and it 
was uncertain how far the remainder of the fund would 
spread. In all 935,000 claims were filed. The existence 
of any mortgages had to be disclosed, but mortgages 
taken out after 1st July, 1948, carried no right to any 
payment out of the fund unless the claim was assigned 
and notice of assignment given to the Central Land 
Board. 

Compensation was payable in respect of expenditure 
incurred for building work begun with proper authority 
before the Act became operative, if permission to con- 
tinue the development was requested within six months 
and was refused. If land was regarded as “ripe for 
development” when the Act became operative, how- 
ever, no development charge was payable, and the pro- 
spective user was to be disregarded for the calculation 
of development value, provided that a building contract 
had been entered into within the ten years preceding 
the Act or that application to a local or planning 
authority for permission to develop had been made. 
Land was regarded as “ripe for development” when the 
development value was wholly or almost wholly 
attributable to its prospective user on the date at which 
the Act became operative. A differentiation came to be 
made for this pui^ose between land which was “dead- 
ripe” and land which was “near-ripe.” 

In addition to the regulation of values the Act 
provided for all planning areas to be officially planned; 
areas of war damage and bad layout were to be subject 
to Compulsory Purchase Orders, provision being made 
for owners to force the purchase or have the land 
excluded if it was not acquired within twelve years from 
the date of the Order. Such Compulsory Purchase 
Orders and development charges were to be registered 
as Local Land Charges, Thus was established a national 
policy with respect to the use and development of land, 
the Minister of Local Government and Planning being 
at the head of the administrative framework established. 
The duties of the Central Land Board were to assess 
claims lodged against the £300 million fund and to work 
out, with the aid of District Valuers, the amounts of 
development charges, and see that they were paid. The 
county councils and the county boroughs were the 
planning authorities responsible to the Minister for the 
control and use of land in their areas. Their responsi- 
bilities were to prepare a development plan, to acquire 
under compulsory powers land required for public use, 
and to control development. 

The Act attracted a great deal of criticism and experi- 
ence showed that there were many serious practM 
difficulties, especially in the operation of the financial 
provisions. In particular it proved impossible to get 
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people to accept the idea of parting with land for a price 
representing its existing-use value only. Such a value 
was often far below the price landowners had originally 
paid, and unless compulsory purchase powers were 
exercised little land became available for development. 
Where land was sold for development, it was at a sum 
substantially in excess of the existing-use values, and 
the developers, who still had to pay a considerable 
development charge before they could erect their 
properties, had no choice but to reimburse themselves 
from an enhanced purchase price. Thus costs mounted, 
and the housing shortage grew. As it was imprac- 
ticable for the Central I^nd Board repeatedly to 
intervene with their powers of compulsory purchase, and 
as the Government wished to encourage private develop- 
ment (as opposed to local authority development based 
on compulsory purchase), the only solution lay in the 
complete abohtion of the development charge. After 
making every allowance for the teething troubles of this 
immense new system, experience showed that few people 
had grasped the basic theory of the new legislation. The 
Town and Country Planning Act of 1953, therefore, 
had as one of its two main objects the abolishing of the 
development charge, and this was done in respect of any 
development or change in user begun or instituted on 
or after 18th November, 1952. Where a charge had 
already been paid, however, it was not, subject to a few 
exceptions, to be repaid. 

The other main object of the 1953 Act was to suspend 
the compensation payments out of the £300 million 
fund. To distribute such a large sum would have been 
to encourage inflation. Moreover, many of the claim- 
ants had suffered no real loss because, if they had not 
already sold their land at a high price, they had retained 
it without thought of development. But above all, if 
the fund was distributed on the lines projected, how 
was it possible to abolish development charge? If 
owners received compensation but were able to sell 
the land thereafter at a price to include development 
rights, they would derive a clear unearned bonus from 
the Act. On the other hand, if their power to sell after 
receipt of compensation was to be restricted to existing- 
use value, the buyer would have to pay development 
charge for the right to develop and to enable the State 
to recoup their compensation payment. Clearly, there- 
fore, if development charges were to be abolished, 
there could be no general distribution of compensation. 

The 1953 Act accordingly provided that the payments 
directed to be made by the 1947 Act should not be made. 
Instead, the claims were to be satisfied “in such manner, 
in such cases, to such extent, at such times and with such 
interest” as might later be arranged by further legisla- 
tion. (This protected persons who at the instigation of 
the Government had sold land at the “existing use” 
value.) 

Fresh rules were also made for the assignment of 
claims. The Central Land Board was charged with the 
duty of making sure that any claim enures wholly for 
the benefit of the person having an interest in the land 
and, with the following exceptions, no assignment shall 


be effective unless and until approved in writing by the 
Board. Where, however, the assignment was made 
before 18th November, 1952, and notice in writing was 
given not later than one month after the passing of the 
1953 Act, the approval of the Board is not necessary. 
Any assignments taken after 18th November, 1952, fall 
into one or other of two groups. If the assignment 
merely operates to transfer the beneficial interest in the 
claim to the person beneficially entitled to the land (the 
mortgagee) or does not operate to transfer any beneficial 
interest in the claim, it does not require the approval 
of the Board if it is notified to them not later than one 
month after the making of the assignment. All other 
assignments require the approval of the Board to be 
effective. 

Planning permission is stiU required for development 
and planning control is unchanged. The only change 
made by the 1953 Act is that the developer will not have 
to pay development charge after obtaining planning 
permission. The prospect of a landowner receiving 
compensation for loss of development value is now 
limited to cases where the land has been acquired 
compulsorily or where permission for certain develop- 
ment has been refused. In this connection the Town 
and Country Planning Act, 1959, has now provided 
that the compensation to be paid in cases of compulsory 
purchase must represent the price which could be 
obtained in the open market. Thus, the compensation 
payment will take into account the development 
proposed by the acquiring authority and also any other 
development for which planning permission has been 
given or could reasonably be expected to have been 
given if the compulsory acquisition had not intervened. 

The difficulties of valuation between 1947 and 1954 
which beset the lending banker taking land as security 
have now largely disappeared, as land may now again 
be valued in the normal way, the market value once 
again including the value of development prospects 
iSierent in the land. Free market price will still be the 
basis, even where land is compulsorily acquired, as 
provided in the 1959 Act. When land is taken as 
security, and the banker wishes also to obtain the 
benefit which the mortgagor has in any claim, the rights 
thereunder have to be assigned in writing and notice 
given to the Central Land Board within one month. 

The banker must still be satisfied that any projected 
development to be financed by bank borrowing has 
received the necessary planning permission. The 
evidence of this should be obtained from the customer 
and filed with the deeds or land certificate. Otherwise, 
there is still the danger than an enforcement notice 
may be served by the local authority within four years 
of the development, requiring that the land be restored 
to its original condition. 

TRADE BILL. A bill drawn in connection with 
actual trade operations. The term is used to dis- 
tinguish the paper from a bank bill or from a “kite” or 
“accommodation bill” 

TRADE DISCOUNT. \^olesaIe traders sometimes 
issue price catalogues in which goods are listed at 
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standard prices. From such prices a deduction is made 
called Trade Discount and the net figure represents the 
real selling price for the time being (which may be 
subject to Cash Discount). 

The advantage of the system is seen where wholesale 
prices are subject to frequent movements. Such move- 
ments are adjusted by an advice to customers of an 
altered rate of Trade Discount ; otherwise the laborious 
and expensive method of issuing a fresh catalogue would 
result. Trade Discount must not be confused with Cash 
Discount 

TRADE UNION. Although not actually a friendly 
society, a trade union mxist be registered under the 
Friendly Societies Acts, although its status and powers 
are governed by the Trade Union Acts. Any properly 
of the union must be vested in trustees, to whom a 
lending banker should make his advance. Any such 
borrowing should be authorised by the rules of the 
Union, for there is no implied authority for a trade 
union or its trustees to borrow or pledge the property 
of the Union (except that trustees have statutory power 
to buy or lease land not exceeding one acre, and to 
mortgage it). 

TRADERS’ CREDITS. In 1930 a scheme was set 
up by the banks whereby customers are enabled to 
settle their trade accoimts without drawing and remit- 
ting cheques in individual settlement. Under the scheme 
a customer hands in a cheque for the total amount of 
the accounts he wishes to pay, accompanied by a form 
setting out the name of each creditor, the bank and 
branch where such creditor’s account is kept, and the 
amount to be credited. The customer also furnishes 
the bank with a separate credit slip for each creditor. 

The scheme has been largely adopted and has resulted 
in considerable saving of money and labour to both the 
customers and the banks, principally by avoiding the 
drawing and clearance of individual cheques. Any small 
charge made by the banks for the services is offset by 
the saving of labour, etc., on the part of the customer. 

This system is now incorporated in the credit clearing 

TRADING ACCOUNT. The account of a business 
concern which shows how the gross profit has been 
arrived at. For example, in a manufacturing business 
there may appear on the credit side — 

Amount of sales. 

Stock on hand at end of period. 

And on the debit side — 

Amount of stock at commencement of period. 

Purchases and carriage. 

Productive wages. 

Balance, gross profit (carried to Profit and Loss 
Account). 

TRANSFER CmXOTCATE. In the few companies 
which do not issue a fresh certificate upon a transfer of 
the shares, a transfer certificate is issued to be preserved 
along with the original cerfificate. For example, where 
John Brown holds ten certificates for one share each in 
the Kingmoor Water Company Ltd,, and he sells the 
simes to John Jot^, the company g^ves Jones a transfer 


PTRA 

certificate in the following form— I do hereby certify 
that a deed of transfer of ten ordinary shares, etc., m 
the Kingmoor Water Company Ltd., bearing the date 
day of 

19 , from John Brown, of 

John Jones, of ^ been 

deposited at the oflSce of the said Company in Carlisle 
and duly registered in their books on the day of 
,19 . 

Secretary. 

The ten old certificates and the transfer certificate 
are, of course, kept by Jones. 

TRANSFER FEE. The fee which is generally payable 
to a company upon the registration of a transfer of 
shares or stock. The fee is usually 2s. 6d. (See Trans- 
fer OF Shajeues.) 

TRANSFER IN BLANK. (See Blank Transfer.) 

TRANSFER OF MORTGAGE. Where a mortgagor 
is entitled to redeem, he may require a mortgagee, 
instead of reconveying the property to him, to assign 
the mortgage debt and convey the mortgaged property 
to a third party, and the mortgagee is bound to comply. 
(Section 95, Law of Property Act, 1925.) 

On the other hand, a mortgagee has the right to 
dispose of the mortgage by transfer to a third party. 

The old method of transfer of a mortgage by a mort- 
gagee was by a conveyance of the fee simple vested in 
him to the transferee, coupled with an assignment of the 
mortgage debt. The mortgagor usually joined in the 
conveyance to evidence that he had notice of the 
transfer; the equity of redemption, of course, remained 
with him. The new method of transfer of a mortgage 
is by execution of a deed declaring that the mortgagee 
transfers the benefit of the mortgage. 

By the Law of Property Act, 1925, Section 114— 

“(1) A deed executed by a mortgagee purporting to 
transfer his mortgage or the benefit thereof 
shall, unless a contrary intention is therein 
expressed, and subject to any provisions 
therein contained, operate to transfer to the 
transferee — 

“(a) the right to demand, sue for, recover 
and give receipts for, the mortgage 
money or the unpaid part thereof, and 
the interest then due, if any, and thence- 
forth to become due thereon; and 
“(6) the benefit of all securities for the same, 
and the benefit of and the right to sue on 
all covenants with the mortgagee, and 
the right to exercise all powers of the 
mortgagee; and 

“(c) all the estate and interest in the mort- 
gaged property then vested in the mort- 
gagee subject to redemption or ces^r, 
but as to such estate and interest subject 
to the right of redemption then sub- 
sisting.” 

If the mortgagor does not join in the transfer, the 
transferee should ascertain from the mortgagor, in 
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writing, what is actually due under the mortgage. Until 
the mortgagor has received notice of the transfer, he is 
entitled to make payments to the mortgagee, of either 
principal or interest, and to have credit for them as 
against the transferee; but when the mortgagor is a 
party to the transfer, he enters into a covenant with the 
transferee for payment of the mortgage debt and 
interest. 

For the statutory form of transfer of mortgage as 
given in the third schedule to the Law of Properly Act, 
1925, see under Statutory Mortgage, 

An alternative method of transfer is available, 
namely where a statutory receipt is executed for the 
moneys due under the mortgage, and it expresses the 
money as having been paid by someone not immedi- 
ately entitled to the equity of redemption, i.e. by some- 
one other than the original mortgagor or his transferee, 
the receipt will operate as a transfer by deed of the 
benefit of the mortgage to him, unless it is expressly 
provided otherwise, or the mortgage is discharged out 
of money in the hands of a personal representative 
or trustee. (Section 115 (2) Law of Property Act, 
1925). 

Where a banker takes a transfer of a mortgage (as is 
exceptionally done when taking over an advance from 
another bank, instead of getting a fresh charge executed), 
the advance so transferred must be taken by way of 
loan on which all reductions are permanent. Otherwise, 
by the operation of the Rule in ClaytorCs case, all 
credits to the account will reduce the amount covered by 
the mortgage and all debits will be in the nature of 
fresh advances not covered by the mortgage security. 
A transfer of mortgage, whereby the transferor 
absolutely makes over his interest to a third party, must 
not be confused with a sub-mortgage, where a mortgagee 
mortgages his interest but has the right to pay off the 
sub-mortgage and resume his former rights in the 
mortgage. (See Mortgage, Sub-mortgage.) 

TRANSFER OF SECURITIES (PUBLIC TRUS- 
TEE). In addition to the information given under 
Public Trustee {q.v,) regarding the powers and duties 
of the Public Trustee, bankers should note the somewhat 
peculiar practice of the Department in connection with 
the transfer of securities. 

By Rule 21 of the Statutory Rules and Orders, 1912 — 

‘*(1) No transfer by the Public Trustee of any 
securities or assurance by him of any land 
forming part of the trust properly shall be 
made except under the hand and official seal 
of the Public Trustee, or under the hand and 
seal of an officer of the Public Trustee author- 
ised in writing by him to act in that behalf 
either generally or in any particular case. 

“(2) Any such transfer or assurance by an officer so 
authorised shall have the same effect as if the 
same were made by the Public Trustee under 
his hand and official seal.” 

Sales and purchases of investments are made only 
upon the written order of the Public Trustee. 
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Where registered stocks are to be transferred to the 
Public Trustee, the deed of transfer is signed by the 
Public Trustee. If there are several accounts in his 
name, each account is earmarked by a name, a letter, a 
figure, or a combination thereof. The earmarking is 
added to the deed of transfer in the Department of the 
Public Trustee. The object of the earmark is to enable 
the Public Trustee to identify each holding with the 
particular trust to which it belongs, and in order that 
dividends may be paid direct to the beneficiaries or their 
banking accounts. In the case of a joint account in the 
names of the Public Trustee and another person, no 
earmarking is necessary as the additional name is 
sufficient identification, but if there are two or more 
joint accoxmts in the same names it is requisite to ear- 
mark them. 

Banks and other companies recognise this practice, 
issuing separate dividend warrants for each account. 

When a sale or transfer of registered stock takes place, 
the deed of transfer is executed by the Public Trustee. 
Upon a purchase, payment is made by the Public 
Trustee only when a duly certified transfer, or an 
executed transfer with the relative certificate attached, 
is delivered at the Securities Department of the Public 
Trustee Office or at a bank, as may be arranged. 

In connection with the purchase or sale of bearer 
securities the Public Trustee may, upon a sale, request 
a banker to surrender such securities against payment 
of the proceeds, and, upon a purchase, may request 
him to make payment therefor upon delivery of the 
securities. 

TRANSFER OF SHARES. The instrument of 
transfer of shares should be in accordance with the 
company’s regulations. In companies formed under 
the Companies Clauses Consolidation Act, 1845, the 
transfer must be by deed; in other companies the 
transfer may be under hand or under seal, according to 
the articles of the company. In practice, however, the 
tendency is for the common form of transfer deed to be 
used, irrespective of the company’s articles, except in 
those cases where a special form of transfer is necessary. 
The common form of transfer requires execution under 
hand; nevertheless, transfers in the common form are 
usually sealed. In order to obtain an official quotation 
on the London Stock Exchange, one of the conditions 
is that the articles must stipulate that the common 
form of transfer shall be used. The usual form ot 
transfer under seal is given on p. 560. 

Table A of the Companies Act, 1948, provides — 

Transfer of Shares 

“22. The instrument of transfer of any share shall be 
executed by or on behalf of the transferor and 
transferee, and, except as provided by sub- 
paragraph (4) of paragraph 2 of the Seventh 
Schedule to the Act, the transferor shall be 
deemed to remain a holder of the share until 
the name of the transferee is entered in the 
register of members in respect thereof. 
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I in consideration of the sum 

of paid by hereinafter called 
the said transferee, do hereby bargain, sell, 
assign and transfer to the said transferee 
of and in the undertaking 
called To hold unto the said 

transferee executors, adminis- 

trators, and assigns, subject to the several 
conditions on which held the same 
immediately before the execution hereof; 
and the said transferee do hereby 
agree to accept and take the said 
subject to the conditions aforesaid. As 
witness our hands and seals this day 
of in the year of our Lord one thou- 
sand nine hundred and 

Signed, sealed, and delivered by the 
in the presence of 

« Signature 
§ Address 
^ Occupation 

Signed, sealed, and delivered by the 
in the presence of 

I Signature 
.§ Address 
^ Occupation 


above-named 



above-named 
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“23. Subject to such of the restrictions of these 
regulations as may be applicable, any member 
may transfer all or any of his shares by instru- 
ment in writing in any usual or common 
form or any other form which the directors 
may approve. 

“24. The directors may decline to register the transfer 
of a share (not being a fully-paid share) to a 
person of whom they shall not approve, and 
they may also decline to register th& transfer 
of a share on which the company has a lien. 

“25. The directors may also decline to recognise any 
instrument of transfer unless— 

“(a) a fee of 2s, 6d. or such lesser sum as the 
directors may from time to time re. 
quire is paid to the company in respect 
thereof; 

“(^) the instrument of transfer is accom- 
panied by the certificate of the shares to 
which it relates, and such other evidence 
as the directors may reasonably require 
to show the right of the transferor to 
make the transfer; and 
“(c) the instrument of transfer is in respect 
of onfy one class of share. 
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“26. If the directors refuse to register a transfer they 
shall within two months after the date on 
which the transfer was lodged with the com- 
pany send to the transferee notice of the 
refusal. 

“27. The registration of transfers may be suspended 
at such times and for such periods as the 
directors may from time to time determine, 
provided always that such registration shall 
not be suspended for more than thirty days in 
any year. 

“28. The company shall be entitled to charge a fee 
not exceeding 2s. 6d. on the registration of 
every probate, letters of administration, certi- 
ficate of death or marriage, power of attorney, 
notice in lieu of distringas, or other instru- 
ment.” 

Shares should not be registered in the name of a 
minor, as he may subsequently repudiate the contract. 

Certain banks and insurance companies require a 
special form of transfer to be used; in some cases the 
forms must be filled up only by the officials of the com- 
panies, and in other cases the forms are supplied by the 
companies for use by those who require them. There 
are special provisions with regard to the sale and transfer 
of bank shares. (See Leeman’s Act.) 

The consideration money set forth in a transfer may 
differ from that which the first seller will receive, owing 
to sub-sales by the original buyer. The amount which 
is entered in the transfer is the price given by the last 
purchaser. 

When a transfer is executed out of Great Britain, the 
signature should be attested by H.M. Consul, or Vice- 
Consul, a Clergyman, Magistrate, Notaiyr Public, or by 
some other person holding a public position, as most 
companies refuse to recognise signatures not so attested. 
When a witness is a female, she must state whether she 
is a spinster, wife, or widow ; and if a wife she must give 
her husband’s name, address and quality, profession or 
occupation. The date must be inserted in words and 
not in figures. 

Contractions should not be made in a transfer, and 
the full names, addresses and occupations of all the 
parties should be given. 

Some instruments of transfer must be executed both 
by the transferor and transferee. When the document 
has been signed by the transferor he hands it, with the 
certificate, against pa 3 ment of the purchase money, to 
the transferee, who also signs it and then sends the 
transfer and the certificate to the company’s office along 
with the company’s fee for registration in order that 
the shares may be registered in his name. The process 
is usually carried through by a broker. Since 1963, 
however, most Stock Transfer Forms require only the 
signature of the transferor. When a transfer is received 
for registration it must be carefully scrutinised and 
the particulars of the shares should be compared 
with the share register. If the instrument is correctly 
stamped and properly filled up and executed, the com- 
pany will, before issuing a new certificate, send a notice 
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to the transferor advising him that a document of 
transfer purporting to be signed by him has been 
received and that the shares will, unless he replies by 
return (or within, say, three days) to the contrary, be 
registered in the name of the transferee. If there are 
two or more joint holders of the shares it is advisable 
to send a notification to each one. Such a notice helps 
to prevent a company registering a transferee upon a 
forged transfer. A company must, within two months 
after the registration of a transfer, have the new certi- 
ficate ready for delivery. (See Section 80 of the Com- 
panies Act, 1948.) 

When transfers have been passed by the directors 
and new certificates issued, they should be filed away 
in such a manner that any one may be found at a mo- 
ment’s notice if required. A good plan is to number each 
one and to place the same number in the register of 
members opposite the name of the transferor. 

In the case of shares which are not fully paid, the 
directors of a company should consider whether a 
proposed transferee is good for the liability upon the 
shares; that is, if the articles give the directors power to 
refuse to register an unsatisfactory person. If the articles 
do not give such power the directors cannot refuse to 
register a transfer. 

In Re Pool Shipping Co, Ltd, (1919), 122 L.T. 338, 
where the articles of association gave the directors power 
to refuse any transfer of shares of which they might not 
approve, it was held that a renunciation of rights to new 
shares was not a transfer of shares within the meaning 
of the articles and that the directors were not entitled 
to refuse to register the person in whose favour the 
rights to certain shares had been renounced. 

Shares are very frequently transferred into a banker’s 
name, or the names of his nominees, or the name of a 
nominee company, as security for a loan or overdraft. 
It is to be noted that the person in whose name shares 
are registered may be merely a trustee, or a nominee of 
the true owner; and that, if the registered holder 
obtains a loan against a deposit of the certificate, the 
true owner may intervene at any time before the banker 
has registered the shares and compel the banker to 
surrender the certificate. When a banker, however, 
without notice of any prior equitable charge, obtains a 
transfer duly executed and gets it registered, he has a 
legal title to the shares or stock transferred by the 
instrument. When the banker is registered as the owner 
of shares which are not fully paid he becomes liable for 
any calls that may be made, which is not the case if he 
merely holds the certificate with a blank transfer, or 
does not register a completed transfer. Though 
registration is necessary to give a banker a legal title, 
he will, as a rule, be quite safe if he holds the certificate 
and a duly executed transfer, and gives notice to the 
company. 

When giving notice, the banker should ask the com- 
pany to state whether notice of any prior charge has 
been received. The company may probably not accept 
notice, or even acknowledge receipt of the letter sending 
it, and it is, therefore, advisable for a banker to be 
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able to prove that the notice was sent to the company. 
The company should be advised when the banker 
ceases to have a lien on the shares. 

A limited company is under no obligation to accept 
notice, as by the Companies Act, 1948, Section 117, 
“no notice of any trust, expressed, implied, or construc- 
tive, shall be entered on the register, or be receivable by 
the Registrar, in the case of companies registered in 
England.” When notice is given it does not, therefore, 
perfect an equitable title or secure priority over a security 
of prior date of which no notice was given to the com- 
pany. 

But where a company has a lien upon its shares for 
all debts due from the holder thereof (see the case of 
Bradford Banking Co, v. Briggs Cc?., imder Lien), the 
company is affected by notice of an equitable interest. 
In that case it was held that the notice was not notice of 
a trust as defined in Section 117, but affected the com- 
pany in their capacity as traders to the extent of the 
interest of the bank, and that the company could not, 
in respect of moneys which became due from the share- 
holder to the company after receipt of the notice, claim 
priority over advances by the bank made after such 
notice. 

Under the rules of the London Stock Exchange, one 
of the conditions precedent to application for an official 
quotation is that fully-paid shares shall be free from all 
lien. 

With regard to a “notice in lieu of distringas” served 
upon a company, see Distringas. 

Before registering shares in the bank’s name, or the 
names of its nominees, a banker naturally ascertains if 
there is any liability upon the shares. The certificate, 
however, does not always show how much has been 
paid up per share, and the information must be obtained 
from other sources. If shares are only partly paid up, 
they should not be registered in the bank’s name; the 
certificates should merely be held with a blank or a 
completed transfer. (See Blank Transfer.) The 
registered holder of partly paid up shares, is as stated 
above, liable for any calls that are made. (See Calls.) 

The transfer can be sent in to the company at any 
subsequent date for registration, but it is doubtful if it 
will hold good if the transferor dies or becomes bank- 
rupt before registration is effected. It should be noted 
that, though a surrender of the share certificate is 
necessary in nearly all cases, there are a few instances 
where a surrender is not necessary before a transfer can 
be effected. Certificates need not be produced when 
transferring National Bank shares, Provincial Bank of 
Ireland shares, and Royal Exchange Assurance Cor- 
poration stock. 

Although a banker can, when the shares are registered 
in his name and he holds an authority to sell them, 
dispose of them, when necessary, without further 
reference to the transferor, it is customary to give the 
transferor notice of an intention to sell. If the banker 
does not hold (and cannot obtain) a transfer of the 
shares, to enforce the security, application must be 
made to the Court for an order for foreclosure or sale. 
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The various ways in which shares can be made 
available as security are — 

1. A simple deposit of the certificate, with or without 

notice to the company. 

2. A deposit of the certificate, accompanied by a 

memorandum of deposit, with or without 
notice to the company. 

3. A deposit of the certificate with a blank transfer 

and memorandxim of deposit, with or without 
notice to the company. 

4. A deposit of the certificate with a completed 

transfer and memorandum of deposit, with 
or without notice to the company. 

5. Registration of the shares in the name of a 

nominee company, or the names of nominees. 
A memorandum of deposit should be held. 

Nos. 1, 2, and 3 are merely equitable charges, and 
may be postponed to a prior equitable charge. 

No. 4 is only an equitable security, but the legal 
estate can usually be obtained at any moment by sending 
in the transfer for registration. 

No. 5 is, of course, the best form in which to take the 
security. 

Although shares may be registered in the names of a 
bank’s nominees, and those nominees be regarded by 
the company as the actual owners of the shares and the 
persons to whom dividends will be paid and who will 
be held liable for any calls which are made, it is, of 
course, understood between the customer and the bank 
that the transfer has been effected merely for the pur- 
poses of security and that, as soon as the necessity for 
the security ceases, the shares will be retransferred to the 
customer. To make the position clear a memorandum 
or agreement is signed by the customer, on the same 
date as the transfer is signed, qualifying the deed of 
transfer and stating that the shares are transferred to the 
bank as security for all moneys owing and that the bank 
may, when necessary, realise the shares for the purpose 
of repaying any advance. (See Memorandum of 
Deposit.) All dividends received by the bank on such 
shares belong, of course, to the customer and will be 
credited to his account. A record should be kept of all 
stocks and shares registered in the names of the bank’s 
nominees, so that, when the dividends are received, the 
banker may know to whom they belong, and that, when 
notices are received from the companies with respect to 
an issue of new shares or anything likely to affect the 
interests of the shareholders, the notices may be 
forwarded at once to the customers. 

When the security is no longer required the shares 
are retransferred to the persons entitled to them. The 
shares thus retransferred do not always bear the indi- 
vidual numbers of the shares originally deposited with 
the bank, and it should be noted that in the Scottish 
case of Crerar v. Bank of Scotland (June, 1921), where 
a customer claimed to have the identical shaures which 
has been originally deposited retransferred to her, the 
Court of Sc^ion held that the bank was bound to 
identify the shares d^sited by particular customers, 
unless the custcmam a<^uie$ced m the course followed 
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by the bank, that is to retransfer the shares without 
regard to the original numbers. 

Where shares are transferred to a nominee company 
or the nominees of a bank as security for a loan or 
overdraft, the consideration which is inserted in the 
document of transfer is generally five shillings or ten 
shillings. Such a consideration is called a ‘Nominal 
consideration,” and the transfer requires to be impressed 
with a ten-shilling stamp. (See Nominal Considera- 
tion.) The transferor’s signature should be witnessed 
by a bank official, but not by one of the nominees. (See 
Forged Transfer.) 

It is important to note that if a transfer taken by a 
banker as security should eventually be proved to be 
forged, the banker may, even though the shares were 
transferred into his name and sold, be compelled to 
make good the value of the shares to the true owner. 
Transfers should therefore, when possible, be signed in 
the presence of an official of the bank, and particularly 
if the shares are in the names of several persons. (See 
Forged Transfer.) Where a banker’s name is inserted 
in a transfer as the transferee, the banker should not 
sign as witness to the transferor’s signature. 

It frequently happens that part of the shares included 
in a transfer which is held by a banker is sold by the 
customer. In such cases a fresh transfer should be taken 
for the shares which still remain as security. It is not 
sufficient to alter and initial the old transfer. A fresh 
transfer should also be taken, e.g. where shares are 
split into smaller denominations than quoted in the 
transfer; and where a further instalment is paid on 
partly-paid shares if the amount paid up is quoted in 
the transfer. 

Where a company is being wound up voluntarily, 
every transfer of shares, made after the commencement 
of the winding up, except transfers made with sanction 
of the liquidator, shall be void; and in the case of a 
winding up by the Court, every such transfer shall, 
unless the Court otherwise orders, be void, (Sections 
282 and 227, Companies Act, 1948.) 

A stockbroker often gives a banker security over 
shares which have been given to him by a client as 
security. (See Blank Transfer, Stamp Duty, Stock- 
brokers’ Loans.) 

The stamps upon transfers must be impressed. 

The following scale of duties applies to transfers of 
stocks and shares — 


Any StodCr Shares or Marketable Securites where the amount or 
value of the consideration for the sale does not 

exceed £15$ 3d. 

Exceeds £1 5s. but does not exceed £2 10s. . . w. 

9d, 

Is. Od. 
2s. Od. 
3s. Od. 
4s. Od. 
5s. Od. 
lOs. Od. 
158. Od. 
20s. Od. 



£2 lOs. 




£3 15s. 


£3 15s. „ 




£5 


£5 




£10 


£10 




£15 


£15 



>> 

£20 


£20 




£35 


£35 




£60 


£60 




£80 


£80 

£100 .. 




£100 

£300 


for every £25 or part of £25 
£300 

for e\ety £50 or part of £50 


5s. Od. 
lOs. Od. 
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Where the transfer is effected merely as security, 
with a nominal consideration of, say, five shillings, the 
deed of transfer takes a stamp of ten shillings (see 
Nominal Consideration), and the agreement imder 
hand, which usually accompanies it, takes a stamp of 
sixpence. (See Section 23 (2), Stamp Act, 1891, under 
Agreement.) This latter stamp may be either impressed 
or adhesive. If the agreement is mder seal it is liable to 
ad valorem duty like a mortgage. (See Section 86 (1) (d), 
under Mortgage.) 

A transfer must be stamped within thirty days after 
its execution, or within thirty days from the date of its 
arrival in the United Kingdom. 

With regard to the duty upon instruments of transfer 
of shares, stock and debentures, the following circular 
was issued by the Inland Revenue on 29th Aprfi, 1910 — 

“It has been brought to the notice of the Board of 
Inland Revenue on several occasions that instruments 
of transfer of shares, stock and debentures, have been 
presented to be stamped with the fixed duty of 10s., 
although upon inquiry they were found to be properly 
liable to the ad valorem duty. 

“The Board believe that, in the majority of these 
cases, the mistake has been due to a misapprehension 
of the requirements of the law. They accordingly 
desire to make the provisions of the law which affect 
this matter more generally known, in order to protect 
those who are responsible for seeing that the transfers 
are properly stamped, more especially the registering 
officers of public companies and municipal corporations, 
from penalties which may be inadvertently incurred. 

“Instruments of transfer are properly stamped with 
the fixed duty of 10s, when the transaction falls within 
one of the following descriptions — 

{a) Vesting the property in trustees, on the appoint- 
ment of a new trustee, or the retirement of a 
trustee. 

(A) A transfer, as for a nominal consideration, to a 
mere nominee of the transferor where no 
beneficial interest in the property passes. 

(c) A transfer by way of security for a loan; or a 
retransfer to the original transferor on repay- 
ment of a loan. 

{d) A transfer to a residuary legatee of stock, etc., 
which forms part of the residue divisible under 
a will. 

ie) A transfer to a beneficiary under a will of a 
specific legacy of stock, etc. 

(/) A transfer of stock, etc., being the property of a 
person dying intestate, to the party or parties 
entitled to it. 

“In cases (6) and (c) a certificate setting forth the 
facts of the transaction, signed by both the transferor 
and the transferee, should be required. 

*‘As errors are believed to occur, especially in cases 
of transfers made in distributing the estate of a deceased 
person, the Board wish to point out that the fixed duly 
does not apply to transfers made for this purpose except 
when they fall within one of the descriptions (^/), (e) 
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and (/), mentioned above. It follows, therefore, that 
any transfer of stock, etc., which is made by the execu- 
tors of a will in discharge, or partial discharge, of a 
pecuniary legacy , is chargeable with ad valorem duty 
at the rate of 10s. (now £1 per cent) on the amount of 
the legacy, or of such part of it as is discharged by the 
transfer, and this amount should be set forth in the 
instrument as the consideration for the transfer. 

“Similarly if a transfer is made on a sale, or in liquida- 
tion of a debt, or in exchange for other securities, ad 
valorem duty is payable on the value or agreed value of 
the consideration. 

“Under the provisions of the Finance (1909-10) Act, 
1910, a transfer of any shares, stock or marketable 
security by way of gift inter vivos is chargeable with ad 
valorem stamp duty at the same rate as if it were a 
transfer on sale, with the substitution of the value of the 
stock or security for the consideration. The transfer 
must be adjudicated. 

“Transfers to or from trustees otherwise than for 
effectuating the appointment of a new trustee or the 
retirement of a trustee should be required to be 
adjudicated. 

“Section 17 of the Stamp Act, 1891, imposes on all 
registering officers the duty of satisfying themselves that 
all instruments of transfer are adequately stamped 
before they admit them to registration. The Board are 
well aware that it is not always easy for a registering 
officer to determine the particular circumstances under 
which any such instrument which may come before 
him has been made, but their experience goes to show 
that it is generally possible to ascertain by inquiry the 
actual facts of the case, and they desire to urge upon all 
registering officers, who may have to deal with instru- 
ments purporting to be properly stamped with the fixed 
duty of 10s., the necessity of satisfying themselves that 
the provisions of the law have been complied with 
in each case, before they admit the instrument to 
registration. 

“In any case where a registering officer has reasonable 
doubt whether an instrument is duly stamped, and the 
parties decline to give the information necessary to 
enable him to satisfy himself on this point, and in all 
cases of transfers by way of gift inter vivos, he should 
refuse to register the transfer, unless the instrument 
bears the Board’s Adjudication Stamp. In order to 
obtain that stamp the parties interested must present 
the instrument at the office of the Solicitor, London, or 
Edinburgh, as the case may be, where all needful 
information can be obtained.” 

On 17th June, 1910, a further circular was issued by 
the Inland Revenue, as follows — ^“With reference to the 
circular to secretaries of public companies dated 29 
April last, the attention of the Board of Inland Revenue 
has been called to the fact that difficulty is sometimes 
experienced in obtaining, in the cases (f>) and (c) 
mentioned in the circular, a certificate of the facts of the 
transaction signed by the transferor and transferee. 
The Board, therefore, desire to intimate to secretaries 
and other registering officers that while they consider 
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that, as a general rule, the best form of evidence of the 
correctness of the fixed duty of 10s. home by a transfer 
in such cases will be found to be a certificate signed by 
both the transferor and transferee, they have no 
objection to the receipt of other evidence, provided it 
shows, clearly and satisfactorily, the nature of the 
transaction. Where, for instance, the transferee is a 
well-known bank and the required certificate is given 
by an accredited representative of the bank, the Board 
would accept such a certificate without requiring the 
instrument to be adjudicated. A similar case is one in 
which a satisfactory certificate is given by a member of 
a stock exchange acting for one or other of the parties 
to the transfer. 

‘Tn any case, however, in which the registration 
officer is not satisfied that the transfer is duly stamped 
with the fixed duty of 10s., he should not hesitate to 
refer the parties to the Board.’^ 

On 5th September, 1910, another circular was issued 
by the authorities at Somerset House as follows— 

“With reference to the circular to secretaries or public 
companies, dated the 29th April, and the 17th June last, 
I am directed by the Board of Inland Revenue to inform 
you that it has been represented to them that, with very 
few exceptions, transfers for nominal consideration to 
or from banks or their nominees clearly fall within 
classes excepted from the provisions of Section 74 of 
the Finance (1909-10) Act, 1910, imposing ad valorem 
duty, and that it is not necessary or desirable that 
representatives of banks, in furnishing certificates in 
regard to the stamp duty, should specify the facts of 
each particular transaction. 

“In all the circumstances the Board are of opinion 
that, in the case of transfers of this nature executed by 
a well-known bank or its official nominees, the interests 
of the Revenue would, as a general rule, be adequately 
protected if registering officers were furnished with a 
certificate by an accredited representative of the bank 
to the effect that the transfer is excepted from Section 74 
of the Finance (1909-10) Act, 1910, and is duly 
stamped. 

“It is to be understood that this modification of the 
Board’s previous circulars applies only to the case of 
banks, and that in other cases the requirements of those 
circulars should continue to be observed.” 

A further modification of the above circulars was 
issued by the Board of Inland Revenue in Februaiy, 
1911— 

“I am directed by the Board of Inland Revenue to 
inform you that they will offer no objection if registering 
officers think fit to register transfers of stock or market- 
able securities which admittedly operate as voluntary 
dispositions inter vivos, and which are stamped with ad 
valorem duty upon the market value of the stock or 
securities at the date of the instrument, without insisting 
upon adjudication. As the registering officer will be 
in a position to supply authoritative information as to 
the value of the stock or securities, it wiE be open to 
him to obtain the adjudication stamp at any time if 
necessity should ar^e in any particular case of this 
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description, e.g. if the transfer should be required for 
production in evidence in a Court of Law. 

“The Board have received representations to the effect 
that registering officers should not be under any 
obEgation to inquire into the sufficiency of the stamp 
on a transfer for nominal consideration which has been 
passed by an Official Deed Marking Officer for stamping 
with the fixed duty of 10s. after execution. With a view 
to meeting this suggestion as far as practicable, the 
Board have issued instructions that if a written explana- 
tion of the facts is produced to a Marking Officer and 
accepted as justifying him in passing an executed 
transfer for stamping with 10s., he shaU mark the 
explanation with the words “Transfer passed for 10s.” 
his initials, and his Office stamp, and return it to the 
person presenting the transfer in order that it may be 
available for production to the registering officer. The 
explanation wEl be required to contain sufficient 
particulars to identify it with the transfer to which it 
relates. An official form (No. 19) wiU be provided for 
use in such cases if desired. 

“Where a transfer for nominal consideration stamped 
with 10s. is produced to a registering officer accom- 
panied by a written explanation thus certified by a 
Marking Officer, the Board will not hold the register- 
ing officer liable to any penalty under Section 17 of the 
Stamp Act, 1891, if he accepts the transfer for registra- 
tion without questioning the sufficiency of the stamp. 
The explanation should be retained by the registering 
officer. 

“It should be understood that this certification by a 
Marking Officer is not equivalent to adjudication, and 
that it is possible that cases may arise in which the 
registering officer, in consequence of special informa- 
tion in his possession or for some other good reason, 
may feel it incumbent upon him to require that the 
transfer be formally presented for adjudication in 
accordance with the provisions of Section 12 of the 
Stamp Act, 1891.” 

A new form of transfer, known as the Stock Transfer 
Form, introduced by the Stock Transfer Act, 1963, 
came into force on 26th October, 1963 (see p. 565). 

Under this Act only one signed Stock Transfer Form 
is required for a sale, any subsequent splits being 
arranged by the broker. 

The signature of the transferor is not required to be 
witnessed. 

In the case of sales, the address must be given where 
there is only one holder, but where there is more than 
one holder no addresses are required, although aU the 
joint names must be stated in fuU. 

In the case of purchases, the form does not need to be 
signed by the transferee. Any stock purchased will 
automatically be registered in the name or names 
supplied by the bank to the broker at the time the order 
is placed. It is important, therefore, that the details 
of the buyer’s name and address should be correctly 
specified on the Stock Order Form. 

The Act appEes only to fuUy paid up registered 
securities. 
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STOCK TRANSFER FORM 


(Above this line for Registrars only) 

I Certificate lodged with the Registrar 


Consideration Money £ 


(For completion by the Registrar/Stock Exchange) 


Full name of Undertalung. 


Full description of 

Security. 


Number or amount of 
Shares, Stock or other 
security and, in figures 
column only, number and 
denomination of units, if 
any. 

Words 

Figures 

( units of 

) 

NameCs) of registered 
bolder(s) should be given 
in full; the address should 
be given where there is 
only one holder. 

If the transfer is not made 
by the registered hoIderCs) 
insert also the name<s) 
and capacity (e.g., Execu- 
tor(s)) of the personCs) 
making the transfer. 

In the name(s) of 


I/We hereby transfer the above security out of the name(s) aforesaid to the 
person(s) named below or to the several persons named in Parts 2 of Brokers 
Transfer Forms relating to the above security: 

Delete words in italics except for stock exchange transactions. 
Signature(s) of transferor(s) 

2 

Stamp of Selling Broker(s) or, 
for transactions which are not 
stock exchange transactions, of 
Agent(s), if any, acting for the 
Transferor(s) 

4 

1 

Bodies corporate should execute under their common seal. 

Date 

Full nameCs) and full postal add- 
ressees) (induding County or, if 
applicable. Postal District number) 
of the personCs) to whom the security 
is transferred. 

Please state title, if any, or whether 
Mr., IVlrs. or 

Please complete in typewriting or in 
Block Capitals. 



I/we request that such entries be made in the register as are necessary to give effect of this transfer. 


Stamp of Buying Broker(s) (if any) 

Stamp or name and address of person lodging this 
form (if other than the Buying Broker(s)) 




37— (B.1535) 
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The Stock Transfer Act does not apply to— 

(1) Stock or bonds on the Post OflSce Register, for 

which Post Office Forms G.S.l(G) or G.S.3(H) 
will continue to be used. 

(2) Stock issued by the Government of the United 

Kingdom on the Register of the Bank of 
Ireland in Dublin. 

(3) Australian Government and certain other 

stocks, for which special forms, supplied by 
the broker, will continue to be used. 

(4) South African Companies. 

Abbreviations must not be used on the Stock 
Transfer Form unless they are so stated on the respec- 
tive Certificate. 

(See Biank Transfer, Ceruhcate, Companies, 
Leeman’s Act, Shares, Transmission of Shares.) 

TRANSFER ORDER. When a bank holds a ware- 
house-keeper’s certificate or receipt {q.v^ in its own 
name, the bank signs, when necessary, an order 
addressed to the warehouse-keeper to transfer the goods 
into the customer’s name. If delivery of the goods is 
required, a delivery order must be signed. (See 
Deuvery Order.) 

TRANSFER RECEIPT. The receipt which is usually 
given by the Secretary of a company when a document 
of transfer is presented for registration. 

TRANSFER REGISTER. A transfer register contains 
particulars of aU the transfers of a company’s shares 
which are agreed to by the directors. The register is 
usually ruled so as to show the date of registration, the 
transferor’s name and address, the number of shares 
transferred and the distinctive numbers, the number of 
the old certificate and the folio of the register of mem- 
bers where the transferor’s name appears, the name, 
address and description of the transferee, the number 
of the new certificate, and the folio of the share register 
where the transferee’s account is to be found. 

It is customary to close the transfer books for a 
number of days prior to the general meeting. On the 
printed report and balance sheet of a bank there is 
usually, along with the announcement of the date of the 
general meeting, a notice to the effect that the transfer 
books will be closed for days, beginning on 
and ending with the day of the meeting. 

TRANSFEROR BY DELIVERY. A transferor by 
delivery is defined by the Bills of Exchange Act, Section 
58, as follows-— 

"‘(1) Where the holder of a bill payable to bearer 
negotiates it by delivery without indorsing it, 
he is called a ‘transferor by delivery.’ 

‘"(2) A transferor by delivery is not liable on the 
instrument. 

“(3) A transferor by delivery who negotiates a bill 
thereby warrants to ms immediate transferee 
being a holder for value that the bill is what it 
purports to be, that he has a right to transfer 
it, and that at the time of transfer he is not 
aware of any fact which renders it valueless.” 
(See Bearer Cheque or Bex, Bnx of Ex- 
change, NEGOTHAIION of aXL OF EXCHANGE.) 
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A transferor by delivery does not warrant that the 
instrument vriil be paid and in fact is not liable to a 
transferee if the bill is dishonoured for want of funds 
etc. If, however, it transpires that there is a forgery on 
the bill, the transferor by delivery is liable for brea<i of 
warranty. 

TRANSMISSION OF SHARES. When a share- 
holder dies, the right to deal with the shares passes to 
the executors or administrators, who produce to the 
company for re^tration the probate of the will or the 
letters of administration. The date of the shareholder’s 
death should be entered in the register with a note of the 
executors’ or administrators’ names and addresses. The 
probate or letters of administration should be indorsed 
with a note that they have been exhibited to the company. 

Unless the executors or administrators request to be 
registered as the actual holders of the shares, they will 
not be liable personally for any calls which may be 
made. If their names are entered in the register of 
shareholders merely as the executors or administrators 
of the deceased, the estate remains liable for calls. Some 
companies, however, do not permit shares to stand in 
the names of executors or administrators. When shares 
are specifically left by will it is nevertheless necessary 
for a transfer to be executed from the executors to the 
legatee. 

When shares in a bank are transferred into the names 
of the personal representatives of a deceased under such 
circumstances as to constitute notice to the bank that 
the shares are held in a fiduciary capacity, the bank 
could not exercise its lien on the shares in order to 
recover money lent to the representatives for purposes 
not authorised by the trust. See under Lien. 

When shares are transferred by the representatives to 
a person to whom the shares have been left, the con- 
sideration in the transfer is merely a nominal one, say, 
five shillings. The stamp duty on such a transfer is ten 
shillings. But if they are transferred to a legatee, who 
agrees to accept them instead of his cash legacy, the 
stamp duty is ad valorem and the consideration will be 
the price agreed upon between the representatives and 
the legatee. 

Where a company has power to refuse to register m 
unsuitable person as a shareholder, it cannot avoid 
registering a legatee to whom shares may have been 
specifically bequeathed by a deceased shareholder, even 
if that legatee is considered quite unreliable for^ the 
fiability upon the shares, unless the company’s articles 
of association give the directors express power to decline 
to register any such person becoming entitled to shares 
in consequence of the death of a member. 

Article 24 of Table A, directors may decline to 
register any transfer of shares, not being full-paid shares, 
to a person of whom they do not approve. This clause 
does not apply to a person claiming shares by trans- 
mission, but Article 30 (see below) extends the directors’ 
right to decline registration to a person entitled to 
shares by transmission. 

In companies where Table A applies (see Section 8 
under Articles of Association) me regulations are— - 
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Transmission of Shares 

“29. In case of the death of a member the survivor 
or survivors where the deceased was a joint holder, and 
the legal personal representatives of the deceased where 
he was a sole holder, shall be the only persons recognised 
by the company, as having any title to his interest in the 
shares; but nothing herein contained shall release the 
estate of a deceased joint holder from any liability in 
respect of any share which had been jointly held by him 
with other persons. 

“30, Any person becoming entitled to a share in 
consequence of the death or bankruptcy of a member 
may, upon such evidence being produced as may from 
time to time properly be required by the directors and 
subject as heremafter provided, elect either to be 
registered himself as holder of the share or to have some 
person nominated by him registered as the transferee 
thereof, but the directors shall, in either case, have the 
same right to decline or suspend registration as they 
would have had in the case of a transfer of the share by 
that member before his death or bankruptcy, as the case 
may be. 

“31. If the person so becoming entitled shall elect 
to be registered himself, he shall deliver or send to the 
company a notice in writing signed by him stating that 
he so elects. If he shall elect to have another person 
registered he shall testify his election by executing to 
that person a transfer of the share. All the limitations, 
restrictions and provisions of these regulations relating 
to the right to transfer and the registration of transfers 
of shares shall be applicable to any such notice or trans- 
fer as aforesaid as if the death or bankruptcy of the 
member had not occurred and the notice or transfer 
were a transfer signed by that member. 

“32. A person becoming entitled to a share by 
reason of the death or bankruptcy of the holder shall 
be entitled to the same dividends and other advantages 
to which he would be entitled if he were the registered 
holder of the share, except that he shall not, before 
being registered as a member in respect of the share, be 
entitled in respect of it to exercise any right conferred 
by membership in relation to meetings of the company. 

“Provided always that the directors may at any time 
give notice requiring any such person to elect either to be 
registered himself or to transfer the share, and if the 
notice is not complied with within ninety days the 
directors may thereafter withhold payment of aU divi- 
dends, bonuses, or other moneys payable in respect of 
the shares until the requirements of the notice have been 
complied with.” 

Where a shareholder is domiciled abroad, probate or 
letters of administration should be obtained in England. 
But where a Court of Probate in a British possession, 
to which the Colonial Probates Act, 1892, applies, has 
granted probate or letters of administration, they may, 
as provided by Section 2 of that Act, be produced to a 
Court of Probate in the United Kingdom to be sealed 
with the seal of the Court, and thereupon they shall have 
the like force and effect as if granted by the Court (See 
Companies, Executor, Shares, Transfer of Shares.) 


TRAVELLERS’ CHEQUES. A form of travel 
currency giving the holder the security of a letter of 
credit and the convenience of a local currency. 

Travellers* cheques have for the most part ousted 
circular notes as a popular form of credit instrument for 
travel. 

In this country they are usually issued in denomina- 
tions of £2, £5, £10, £20 and £50, and are encashable 
at the correspondents — ^at home or abroad — of the 
issuing bank. In practice, they are usually acceptable 
in payment of accounts on board ship, at hotels, and 
stores. 

They are in a form whereby the beneficiary signs as 
drawer of a draft on the head oflSce of the issuing bank. 
They should be so signed immediately on issue and, 
instead of a letter of indication, a place is provided on 
the cheque for the signature of the beneficiary on its 
presentation for encashment at the correspondent bank, 
but not before. This provides a method of identification 
of the beneficiary. 

Travellers’ cheques are usually paid for on issue and 
they attract stamp duty of twopence as on an ordinary 
cheque. 

It is sometimes a condition of issue that in the case of 
loss or theft the liability must be borne by the benefici- 
ary. The issuing bank cannot always take the responsi- 
bifity of advising all its correspondents of loss or theft. 

Travellers’ cheques can also be issued in currency. 

TRAVELLERS’ LETTER OF CREDIT. (See 
Circular Letter of Credit.) 

TREASURE TROVE. Where money, plate, or 
bullion is foimd hidden in the earth or other private 
place and the owner is unknown, it is termed “treasure 
trove” and passes into the possession of the Crown. 

If similar property is found on the surface of the 
ground, it is not treasure trove, and the finder has a title 
to it against the whole world except the true owner. 

TREASURY BILLS. These bills are issued by the 
Treasury under 40 Viet. c. 2 for money borrowed by 
the Government and form part of the floating debt of 
the coimtry. They have been issued in the past at 
three, six, nine, or twelve months from the date of the 
bills, but since the resumption in 1921 of the system of 
tendering for Treasury Bills, only bills of three months’ 
currency have been issued. 

As from the 22nd April, 1950, the bills were given a 
currency of ninety-one days. With tighter monetary 
conditions the authorities found an increasing dfficulty 
in smoothing out the disturbances in the money market 
which might follow large transactions on Government 
account, and a nine-week Treasury Bill was introduced 
at the end of October, 1955, when it was announced that 
bills would be offered with a term of sixty-three days. 
Such bills assist the technique of control of money 
market fluctuations, and are offered when the Treasury 
has need to use them. In this they differ from the 91- 
day bills, which are available each week. 

By Section 5 the principal money of any Treasury 
Bill shall be charged on and payable out of the Con- 
solidated Fund of the United Kingdom, Section 8 says 
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with respect to the issue of Treasury Bills the following 
provisions shall have effect: (1) Treasury Bills shall be 
issued by the Bank of England under the authority of 
a warrant from the Treasury, countersigned by the 
Comptroller and Auditor-General of the receipt and 
issue of Her Majesty’s Exchequer; (2) each Treasury 
Bill shall be for the amount directed by the Treasury. 

By Section 13 the Bank of England may lend to Her 
Majesty upon the credit of Treasury Bills, any sum or 
sums not exceeding in the whole the principal sums 
named in such bills. The first issue of Treasury Bills 
was in 1877, the date of the above Act. Treasury Bills 
are also issued under various subsequent Acts. 

The following is a specimen of a Treasury Bill- 
Due Wh March, 19 . 

Treasury BiU. 

B 

Per Acts 40 Viet. c. 2 & 52 Viet. c. 6. 

£5,000. London, IZth Dec,, 19 . 

This Treasury Bill entitles* 

♦ If this blank be not filled in, the Bill will be paid to 
Bearer. 

or order to payment of Five Thousand Pounds at the 
Bank of England out of the Consolidated Fund of the 
United Kingdom on the 18th day of March, 19 . 

Secretary to Her Majesty’s Treasury. 

In a letter to the Economist, November, 1909, Lord 
Welby explained that Treasury Bills were invented by 
Mr, Walter Bagehot in 1877. The Chancellor of the 
Exchequer wished to provide certain funds by an 
increase of the floating debt. Mr. Bagehot’s advice was 
asked, and he replied: “The English Treasury has the 
finest credit in the world, and it must learn to use it to 
the best advantage. A security resembling as nearly as 
possible a commercial bill of exchange— that is, a bill 
issued under discount, and falling due at certain 
intervals— would probably be received with favour by 
the money market, and would command good terms.” 
His advice was acted upon, and the bills have continued 
in favour ever since. 

When the Government requires to borrow upon 
Treasury Bills an announcement for tenders appears in 
the Gazette and forms of tender may be obtained from 
the Bank of England. As the bills do not carry interest, 
they are tendered for at a discount. Tenders are received 
at the Bank of England each Friday for biUs to be issued 
during the following week, the day for payment being 
at the option of the party tendering. Tenders are now 
submitted by the Discount Market as a syndicate. No 
tender may be for a lesser amount than £50,0(X), but a 
proportion only of the tender may be allotted. The 
bills are issued in denominations of £5,000, £10,000, 
£25,000, £50,000, and £100,000, Treasury Bills take no 
days of grace. 

Treasury Bills are also issued ^'on tap” at the Bank 
of England, but only to the various Public Departments. 

The following is a notice in the London Gazette for 
29th July, 1949, inviting tenders for Treasury Bills— 
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TENDERS FOR TREASURY BILLS 

1. The Lords Commissioners of His Majesty’s Treasury 
hereby give notice that Tenders will be received at the Chief 
Cashier’s Office, at the Bank of England on Friday the 
5th August, 1949, at 1 p.m. for Treasury Bills to be issued 
under the Treasury Bills Act, 1877, the National Debt Act 
1889, and the National Loans Act, 1939, to the amount of 
£ 200 , 000 , 000 . ™ 

2. The Bills will be in amounts of £5,000. £10.000 
£25,000, £50,000, or £100,000. They will be dated at the 
option of the tenderer on any business day from Monday 
the 8th August, 1949, to Saturday, the 13th August, 1949 
inclusive, and will be payable at three months after date. ’ 

3. The Bills will be issued and paid at the Bank of 
England. 

4. Each Tender must be for an amount not less than 
£50,000 and must specify the date on which the Bills 
required are to be dated, and the net amount per cent (being 
an even multiple of one penny) which will be given for the 
amount applied for. Separate Tenders must be lodged for 
Bills of different dates. 

5. Tenders must be made through a London Banker, 
Discount House, or Broker. 

6. The persons whose Tenders are accepted will be 
informed of the same not later than the following day, and 
payment in full of the amounts of the accepted Tenders 
must be made to the Bank of England by means of cash 
or a Banker’s Draft on the Bank of England not later than 
1.30 p.m. (Saturday, 12 noon) on the day on which the 
relative Bills are to be dated. 

7. Members of the House of Commons are not precluded 
from tendering for these Bills. 

8. Tenders must be made on the printed forms, which 
may be obtained from the Chief Cashier’s Office, Bank of 
England. 

9. The Lords Commissioners of His Majesty’s Treasury 
reserve the right of rejecting any Tenders. 

Treasury Chambers. 

29thJuly, 1949. 

TREASURY DEPOSIT RECEIPTS. Receipts issued 
to certain banks by the Bank of England in respect of 
short-term loans made to the Government, under special 
arrangements introduced in 1940. The receipt aclmow- 
ledged the deposit with the Bank of England of a stated 
sum (in multiples of £500,000) for account of H.M. 
Treasury. It stated the date of repayment— 154, 182, 
or 210 days from the date of deposit— and the rate of 
interest. 

In June, 1940, the Government decided that in view 
of the existing volume of Treasury Bills and of the 
uneven spread of the receipt of revenue, it was desirable 
to arrange additional facilities to cover the weekly war- 
enhanced needs of the Treasury. Accordingly it was 
agreed that the London Clearing Banks and the Scottish 
Banks would week by week make short-period loans to 
the Government in the form of deposits repayable in 
six months and bearing interest at a rate to be fixed 
from time to time. Initially, the rate was 1^ per cent, 
but on 22nd October, 1945, it was reduced to f per cent. 
The total amount required in any week was decided by 
the Government, and the banks concerned made the 
necessary arrangements to provide the required sum, 
apportioning it among themselves. The security pro- 
vided by the Government took the form of a Treasury 
Deposit Receipt. Unlike Treasury Bills, the use of 
which previously had been the principal method of 
financing Government short-period requirements, 
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Treasury Deposit Receipts were non-negotiable. They 
were not repayable before their due date, except (a) 
to provide for subscriptions to any public Government 
issues (other than Treasuiy Bills), or {b) to cover any 
emergency needs. 

Borrowing by this means was at its height in 1945, 
when Treasury Deposit Receipts appeared in the table 
of combined assets of the London Clearing Banks at 
£1,811 million, being then as much as 38 per cent of 
those assets. The figure fell rapidly in the years 1949 
to 1951, and the whole of the debt was repaid by 
February, 1952 

Treasury Deposit Recdpts are not now issued by the 
Government. 

TREASURY NOTES. On the outbreak of war with 
Germany in 1914, the Treasuiy issued £1 and 10s. notes 
to act as legal tender for any amount. (See Currency 
Notes.) 

Notes issued by the Treasury of the United States, 
where they are a legal tender. 

TRIAL OF THE PYX. The Pyx a box) is a 

box in which are preserved samples of the coins made 
at the Mint. A jury of the Goldsmiths Company, who 
are summoned by the Lord Chancellor, test the coins 
annually (called the Trial of the Pyx) to see that the 
legal weight and fineness of the coins are maintained. 

TRUCK ACTS. (See Payment of Wages Act, 1960). 

TRUE OWNER. There is no definition of a true 
owner in the Bills of Exchange Act, but in the ordinary 
case where a cheque is forwarded by the drawer to the 
payee, the payee is clearly the true owner of the cheque 
as soon as he receives it. If he indorses it and negotiates 
it, or if it is a bearer cheque and the bearer negotiates 
it, the true owner is the person to whom the cheque has 
now been negotiated; that is, the last person in the 
history of the cheque who is entitled to enforce payment 
of it from the drawer. These cases present no diflSculty. 

It is where fraud enters into the history of a cheque that 
the determination of the true owner may become more 
diflSicult. “Usually he will be the person from whom it 
was originally stolen, or obtained by fraud, but not 
necessarily so, since if the instrument is in a negotiable 
state, as if it is payable to bearer, it may be negotiated 
away to a holder in due course, and he is then the true 
owner {Smith v. Union Bank of London (1875), 1 Q.B.D. 
31),” (Lord Chorley, Gilbart Lectures on Banking, 
1953.) 

In Midland Bank v. Reckitt, [1933] A.C. 1, where a 
fraudulent agent obtained cheques by fraud through the 
use of a “per pro” signature, the innocent principal 
and not the fraudulent agent was held to be the true 
owner. (See the case under Per Pro.) Here then was 
a case where the drawer was the true owner, and this 
will be so where no other party to a negotiable instru- 
ment can establish an indefeasible title to it. In Marquis 
of Bute v. Barclays Bank, [1955] 1 Q.B. 202, the learned 
judge held that the true owner was the person whom the 
drawer of the instrument intended should receive the 
money. In this case warrants were made payable to 
“D. McGaw, for Marquess of Bute.” In his judgment 
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McNair, J., said: It is right that I should express 
my view on the question whether or not the plaintiff 
was at the material time the true owner of the warrants. 
. . , The expression appears in Section 79 (2), Section 
80 and Section 82 of the Act, and presumably has the 
same meaning in each Section. On behalf of the 
plaintiff, reliance was placed on such cases as Midland 
Bank v. Reckitt, [1933] A.C. 1, and in particular on 
Lord Atkin’s speech (at p. 14), Great Western Railway 
Company v. London ar^ County Banking Company, 
[1901] A.C. 414, Morison v. London County and 
Westminster Bank, [1914] 3 K,B. 356, and Lloyds Bank 
V. Chartered Bank of India, Australia and China, [1929] 

1 K.B. 40, as establishing that the innocent principal 
and not the fraudulent agent was the true owner in such 
circumstances. In each of these cases, however, there 
was fraud in the drawing or in obtaining the drawing 
of the cheque; and, in my judgment, they do not assist 
in the solution of the present case, in which the fraud 
consisted in the dealing with warrants properly drawn 
in accordance with instructions of which the principal 
(the plaintiff) must be taken to have knowledge. Coun- 
sel for the defendants, rightly as I consider, submitted 
that the test in this case was to be found in the intention 
of the drawer as expressed in the document. Though it 
was argued that, as a matter of construction the words 
j ‘for Marquess of Bute’ were merely inserted for the 
information of McGaw, I consider that these words, 
particularly having regard to their position on the 
warrants, form an essential part of the description of 
the payee. On this view the warrants contain a promise 
to pay A for B. Admittedly this formula is different 
from ‘Pay B through A,’ as to which see Slingsby v. 
District Bank Ltd, and in particular the judgment of 
Scrutton, L.J., [1932] 1 K.B. 544, 557. Having regard, 
however, to the fact that the warrants on their face 
purported to be payments in respect of hill sheep 
subsidy, which, to the knowledge of the drawers, was 
due to the plaintiff and not to McGaw, it seems to me 
to be plain that the intention of the drawers, as evi- 
denced by these warrants, must be taken to have been 
that the plaintiff should be the true owner of the warrants 
and their proceeds and not that the true owner should 
be McGaw, and that McGaw should be merely account- 
able to the plaintiff. Furthermore, I can see no valid 
distinction between ‘Pay A for account of B’ and ‘pay 
A for B’ ; and I am fortified in my belief that the former 
phrase connotes that B is to be the true owner by the 
opinion of the late Sir John Paget, K.C., given in an 
answer to question No. 326 in Questions on Banking 
Practice (1930 edition). “Accordingly, quite apart 
from the fact that at the material time McGaw’s 
authority had been terminated, I consider that at all 
times, including the date of the conversion, the plaintiff 
was the true owner and not McGaw.” 

(Section 82 of the Bills of Exchange Act, 1882, 
referred to above, has since 1957 been replaced by 
Section 4 of the Cheques Act of that year.) 

TRUST CORPORATION. Under the Law of 
Property Act, 1925, Trust Corporation means the Public 
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Trustee or a corporation either appointed by the Court 
to be a trustee, or entitled by rules made under the 
Public Trustee Act, 1906, to act as custodian trustee. 
This includes a bank. (See under Custodian Trustee.) 

By the Law of Property Act, 1925, Section 27 (2), in a 
disposition on trust for sale of land or in the settlement 
of the net proceeds, the proceeds of sale or other capital 
money arising under the disposition shall not be paid 
to fewer than two persons as trustees of the disposition, 
except where the trustee is a trust corporation. 

By the Law of Property (Amendment) Act, 1926, 
“trust corporation” includes, in relation to the property 
of a bankrupt and property subject to a deed of arrange- 
ment, the trustee in bankruptcy and the trustee under 
the deed respectively. (Section 3.) 

TRUST DEED FOR DEBENTURES. The deben- 
tures themselves may create a charge upon the property 
of the company, or there may be a separate trust deed. 
When there is a trust deed the company’s property, free- 
hold and leasehold, is by it vested in the trustees on 
behalf of the debenture holders, and power is given 
therein to the trustees, upon the occurrence of certain 
events, to enter into possession and realise the property 
for their benefit. It is much more convenient for the 
debenture holders to have two or three trustees to 
protect their interests, than for the debenture holders 
themselves to do so. 

Eveiy debenture holder has the right (on certain 
payments) to a copy of any trust deed. (See Deben- 
ture.) 

A trust deed must be registered in the company’s 
register of mortgages and particulars delivered to the 
Registrar of Companies. (See Debenture; Regbtra- 
•noN OF Charges.) 

TRUST INSTRUMENT. (See under Settled 
Land.) 

TRUST LETTER OR RECEIPT OR LETTER OF 
HYPOTHECATION. A document executed by the 
pledgor of goods or the documents of title thereto, when 
such are released to him by a banker, in order that the 
goods may be sold and the loan repaid, or that they 
may be warehoused or reshipped. As the essence of a 
pledge is possession of the thing pledged, the release of 
documents of title by the banker woi2d deprive him of 
his rights as pledgee and in the absence of provisions 
otherwise would deprive him of his security altogether. 
Professor Gutteridge in Bankers' Commercial Credits^ 
says: “Viewed as a whole, the legal consequences of a 
letter of hypothecation may be defined as a bailment 
of the documents of title to the pledgor by the pledgee, 
coupled with an equitable assignment or charge by the 
pledgor of the proceeds of sale.” 

The usual form of letter of trust or hypothecation 
acknowledges receipt of the documents of title men- 
tioned in me schedule, and that they are held by the 
customer as trustee for the banker. The customer 
further undertakes to deal with the goods as agent for 
the banker for the pupose of getting delivery of the 
goods and selling or warehousing them, and binds 
htoself to pay ova: the proceeds of sale to the banker 
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or to deliver to him the relative documents of title, such 
as dock warrants if, for example, bills of lading have 
been released under the trust letter. The customer also 
binds binaself to effect any necessary insurance and to 
keep the transaction separate from others. 

A purchaser of the goods or relative documents with 
notice of the trust created by such a document will be 
bound to pay the purchase price to the banker on de- 
mand, if it has not already been paid to the customer. 
But an innocent purchaser who pays the sale proceeds 
to the customer will not be liable to the banker ip the 
customer has diverted such proceeds to his own ends. 
The precaution of indorsing the documents of title with 
notice of the trust is not practicable, and beyond con- 
fining trust releases to undoubted borrowers and closely 
watching for the proceeds of sale, there is no safeguard 
against a dishonest customer. 

A banker is sometimes faced by a claim by third 
parties to sale proceeds in respect of goods subject to a 
trust letter. In In re David Allester Ltd,, [1 922] 2 Ch. 21 1 , 
a liquidator of a company which had pledged bills of 
lading to a bank and later received them back under a 
trust letter for sale purposes, claimed that the bank’s 
security was void through non-registration as “a charge 
created, or evidenced by an instrument which, if 
executed by an individual, would require registration as 
a bill of sale.” {Vide Companies Act, 1948, Section 95.) 
It was held that the letter of trust neither created nor 
evidenced the charge which was created by the pledge 
and that the pledge was prior to and quite distinct from 
the letter of trust. It was further held that if the Bills of 
Sale Act did apply, the trust letter did not require 
registration because it did not come within the definition 
of a bill of sale mentioned in Section 4 of the Bills of 
Sale Act, 1878. 

A trust letter is not a charge on book debts. In the 
above case it was held “these letters of trust really 
create no mortgage or charge on book debts in any 
true sense of the word at all. The bank had its charge 
before these letters came into existence.” 

A trust letter takes the relative goods out of the 
operation of the reputed ownership clause in bank- 
ruptcy. (In Re Young Hamilton & Co., [1905] 2 K.B. 381 .) 

In Lloyds Bank Ltd, v. Bank of America National 
Trust Sc Savings Association, [1938] 2 All E.R. 63, a 
company pledged bills of lading to the plaintiff which 
were afterwards released under a trust letter. Instead of 
selling the goods and accounting to the plaintiffs for the 
proceeds, the company pledged the documents afresh 
to the defendants for other advances. The company 
failed and the plaintiffs claimed return of the documents 
of title in question. It was held and confirmed on appeal 
that the company were in possession of the goods with 
the consent of the owner under Section 2 (1) Factors 
Act, 1889, and hence free to deal with them. This is an 
example of the risks run with trust releases. 

The system provides a protection against insolvency 
but not against fraud on the part of the recipient of 
the trust letter. 

TRUSTEE. A trustee is the person to whom 
570 
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property is entrusted in order that he may deal with it in 
accordance with the directions given by the creator of 
the trust. The person for whose benefit a trust is 
created is called the cestui que trust (plural, cestuis que 
trustent), 

A trustee must take as much care of the trust property 
as a reasonable business man would of his own pro- 
perty, and he must not make a profit out of the trust. 
Thus* in In re Brooke Bond & Company Limited'' s Trust 
Deed (107 SJ. 94), the company had created a fund for 
payment of retirement pensions to its employees, the 
trustees of which appointed an insurance company to 
be the custodian trustee. In 1962, Brooke Bond & 
Company Limited, as managing trustees, decided to 
secure payment of the pensions by means of a group 
insurance policy which they proposed to take out with 
the insurance company which was already acting as 
custodian trustee. The question then arose as to whether 
the insurance company could lawfully enter into such 
a contract with the managing trustees and retain any 
profit it might make. It was held that the proposed 
contract would not be lawful in the absence of an 
express power in the trust deed or an order of the 
Court. 

If customers (who are, in fact, trustees) open an 
account in their joint names and the banker has no 
notice or knowledge that they are trustees, the accoimt 
may be treated as an ordinary joint account. But if 
John Brown and John Jones come to a banker with a 
request to open an account as “Trustees of R. Smith, 
J. Brown, J. Jones,’* and the banker recommends with 
the idea of avoiding notice of trust, that the accoimt 
should be called, e.g. “John Brown and John Jones, S. 
account,” the banker could not maintain, in the event 
of any subsequent trouble, that he was unaware that it 
was a trust account. His position would be exactly the 
same as if the account had been opened with a direct 
reference to the trust. All trustees should operate on a 
trust account unless the trust instrument permits less 
than the full number to sign, or a trustee is going abroad 
for more than a month, when, by Section 25 of the Trus- 
tee Act, 1925, he may appoint an attorney. (See under 
Power of Attorney.) Where a trustee has to carry on 
a business the better view is that he can delegate the 
power to operate an account for the business to a 
manager. Where it is expedient to depart firom this 
rule it is customary to take an indemnity from the body 
of trustees and, in some cases, to arrange for copies of 
the account to be furnished periodically to the non- 
signing trustees. In re Flower (1884), 27 Ch. D. 592, Mr. 
Justice Kay said: “The very reason why more than 
one trustee is appointed is that they shall take care that 
the trust property or moneys shall not get into the 
hands of one of them alone, and that they shall take 
care that the trust property or moneys are always under 
the power or control of every one of them.” 

The credit balance of an account in the name of 
“John Brown in trust for J. Jones” (or any similar 
wording giving notice of a trust), could not be held by a 
banker as a set-off for an overdraft on John Brown’s 
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private accoimt; neither could a banker successfully 
hold to an amount transferred wron^ully by John 
Brown from the trust account to satisfy any pressing 
demands of the banker for a reduction of John Brown’s 
overdraft. A transaction of that nature would give such 
a plain indication of irregularity that no banker would 
be justified in accepting money from that source. But a 
banker could hold a balance on, say a No. 2 accoimt 
as a set-off to the customer’s overdrawn No. 1 account, 
even if the moneys in the No. 2 account should ulti- 
mately be proved to be trust moneys, so long as the 
banker had no knowledge of the fact. 

If a trustee transfers an amount from the trust account 
to his own private account, and there is no benefit 
designed for the bank, the bank is not under any lia- 
bility to ascertain that the trustee is entitled to make 
such transfer. But a banker must not be a party to a 
breach of trust. It has been held that if it is shown that 
a personal benefit to the banker is stipulated for, it will 
most readily establish the fact that the banker is in 
privily with the breach of trust. {Gray v. Johnston 
(1868), L.R, 3 H.L. 1.) 

In Ex parte Kingston (1871), 6 Ch.D. 362, Lord 
Justice Mellish said: “We are not really doing any 
prejudice to bankers by establishing a rule that if an 
account is in plain terms headed in such a way that a 
banker cannot fail to know it to be a trust account, the 
balance standing to the credit of that account will, on 
the bankruptcy of the person who kept it, belong to the 
trust.” 

Where a trustee has noixed trust moneys with moneys 
in his private account, see under Clayton’s Case. 

Securities deposited by trustees must not be given up, 
except imder the authority of all the trustees. 

If bearer bonds are lodged by a customer as security 
for an overdraft, and it Stimately transpires that the 
bonds do not belong to the customer but to a trust, the 
banker’s right to the security will not be affected, pro- 
vided that when he took the bonds he was in complete 
ignorance that they belonged to a trust. If instead of a 
negotiable security, as bearer bonds, the customer 
deposited a certificate of shares registered in his own 
name, along with a memorandum of deposit or a blank 
transfer, and the shares are eventually proved to belong 
to a trust, the banker will not be able to retain the 
security. To avoid such an unfortunate position and to 
have a complete security a banker should, when taking 
certificates, have the stock or shares registered in his 
own name or the names of his nominees. 

Where a customer has an overdrawn trust account 
he is personally liable, and any credit balance on his 
private account may, ^ter reasonable notice, be set-off 
against the overdraft. (See Set-Off.) 

By the Trustee Act, 1925-— 

Power to Deposit Money in Bank 

Trustees may, pending the negotiation and prepara- 
tion of any mortgage or charge, or during any other 
time while an investment is being sought for, pay any 
trust money into a bank to a deposit or other account. 
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and all interest, if any, payable in respect thereof shall 
be applied as income. (Section 11 (1).) 

Deposit of Documents for Safe Custody 

Trustees may deposit any documents held by them 
relating to the trust, or to the trust property, with any 
banker or banking company or any other company 
whose business includes the undertaking of the safe 
custody of documents, and any sum payable in respect 
of such deposit shall be paid out of the income of the 
trust property, (Section 21.) 

Bearer bonds held by a trustee must be deposited by 
him with a bank for safe custody and cofiection of 
income. (Section 7. See under Trustee Investments.) 

Dormer of Trustees to Give Receipts 

The receipt in writing of a trustee for any money, 
securities, or other personal property shall be a sufficient 
discharge to the person paying, transferring, or deliver- 
ing the same, and shall exonerate him from being 
answerable for any loss or misapplication thereof. 
(Section 14 (1).) 

“(2) This Section does not, except where the trustee 
is a trust corporation, enable a sole trustee to 
give a valid receipt for — 

“(a) the proceeds of sale or other capital 
money arising under a trust for sale of 
land; [as amended by the Law of Pro- 
perty (Amendment) Act, 1926] 

“(^) Capital money arising under the Settled 
Land Act, 1925.” (See Trust Cor- 
poration.) 

Power to Employ Agents 

Trustees or personal representatives may, instead of 
acting personally, employ and pay an agent, whether 
a solicitor, banker, stockbroker, or other person, to 
transact any business or do any act required to be 
transacted or done in the execution of the trust or the 
administration of the testator’s or intestate’s estate, 
including the receipt and payment of money, and shall 
be entitled to be allowed and paid all charges and ex- 
penses so incurred, and shall not be responsible for the 
default of any such agent if employed in good faith. 
(Section 23, {!).) 

A banker would not be protected if he acted on the 
signatures of less than all the trustees, unless such 
signatures were justified under the above Section. In 
the Journal of the Institute of Bankers (voL 48, p. 455), 
Sir John Paget says that Section 23 (1) ”must be con- 
fined to the employment of an outside agent, entitled 
to be paid for his services, appointed by the whole body 
of trustees, either a solicitor, banker, stockbroker, or 
someone holding an analogous position, to do some 
specific act or piece of business in relation to the trust 
property.” The words “pay an agent” are inapplicable 
to trustees delegating any of their powers to one or 
more of themselves. 

In Green v. Whitehead (1929), 45 T.L.R. 602, it was 
held that a statutory trustee for sale of land in the 
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United Kingdom who contracts to sell the land and to 
convey it in pursuance of the trust for sale, cannot 
delegate to his attorney the execution of the conveyance. 
Eve, J., said: “The operation of the power of attorney 
was to commit to the sole and absolute discretion of the 
grantee all those matters in which a trustee was bound 
to exercise his own judgment and to use his own 
discretion. . . , Such a delegation was not permissible.” 

“A trustee may appoint a banker or solicitor to be his 
agent to receive and give a discharge for any money 
payable to the trustee under or by virtue of a policy of 
assurance, by permitting the banker or solicitor to have 
the custody of and to produce the policy of assurance 
with a receipt signed by the trustee, and a trustee shall 
not be chargeable with a breach of trust by reason only 
of his having made or concurred in making any such 
appointment. 

“Nothing in this subsection shall exempt a trustee 
from any liability which he would have incurred if this 
Act had not been passed, in case he permits any such 
money, valuable consideration, or property to remain 
in the hands or under the control of the banker or 
solicitor for a period longer than is reasonably necessary 
to enable the banker or solicitor (as the case may be) 
to pay or transfer the same to the trustee.” (Section 
23 (3).) 

Power to Delegate Trusts during Absence 
Abroad 

A trustee intending to remain out of the United 
Kingdom for more than one month may, by power of 
attorney, delegate to any person (including a trust 
corporation) the exercise during his absence of all or 
any of the trusts vested in him. A person being the only 
other co-trustee and not being a trust corporation 
cannot be appointed an attorney. The power of attor- 
ney shall not come into operation until the donor is out 
of the United Kingdom, and shall be revoked by his 
return. (Section 25.) 

A trust corporation includes a bank. (See Trust 
Corporation.) 

Power to Raise Money by Mortgage 

Where trustees are authorised by the instrument 
creating the trust, or by law, to apply capital money for 
any purpose, they shall have power to raise the money 
by sale or mortgage of all or any part of the trust 
property. 

This Section applies notwithstanding anything to the 
contrary in the trust instrument, but does not apply to 
trustees of property held for charitable purposes, or 
to trustees of a settlement for the purposes of the 
Settled Land Act, 1925, not being also the statutory 
owners. (Section 16.) 

Death of Trustee 

(See Section 18 under Death of Trustee.) 

Power of Appointing New Trustees 

Where a trustee is dead, or remains out of the United 
Kingdom for more than twelve months, or desires to be 
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discharged, or refuses or is unfit to act therein, or is an 
infant — 

(a) the person or persons nominated for the purpose 

of appointing new trustees by the instrument, 
if any, creating the trust; or 

(b) if there is no such person, or no such person able 

and willing to act, then the surviving or con- 
tinuing trustees or trustee for the time being, 
or the personal representatives of the last 
surviving or continuing trustee; 
may, by writing, appoint one or more other persons to 
be a trustee or trustees. (Section 36, subsection 1.) 

Limitation of Number of Trustees 

The number of trustees of a settlement of land or 
holding land on trust for sale is limited to four. This 
limitation only applies to land, and does not apply to 
land vested in trustees for charitable, ecclesiastical, or 
public purposes. (Section 34.) 

Bankrupt Trustee 

(See Section 41 irnder Bankrupt Person.) 

Executors. Administrators 

This Act, except where otherwise expressly provided, 
applies to trusts, including, so far as this Act applies 
thereto, executorships and administratorships. (Sec- 
tion 69 (1).) 

Breach of Trust 

(See Breach of Trust.) 

Payment into Court 

Where money or securities are vested in trustees, and 
the majority are desirous of paying the same into 
Court, but the concurrence of the other or others cannot 
be obtained, and the money or securities are deposited 
with a banker, the Court may order payment or delivery 
of the money or securities to the majority of the trustees 
for the purpose of payment into Court. (Section 63.) 

Infants 

By the Law of Property Act, 1925, an infant cannot 
be appointed a trustee. (Section 20.) 

Trustees for Sale 

Trustees for sale mean the persons (including a 
personal representative) holding land on trust for sale. 
(See Joint Tenants.) 

By the Law of Property Act, 1925, “a power to 
postpone sale shall, in the case of every trust for sale of 
land, be implied unless a contrary intention appears.” 
(Section 25, (1).) 

“Notwithstanding anything to the contrary in the 
instrument (if any) creating a trust for sale of land or 
in the settlement of the net proceeds, the proceeds of 
sale or other capital money shall not be paid to or 
applied by the direction of fewer than two persons as 
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trustees for sale, except where the trustee is a trust 
corporation, but this subsection does not affect the right 
of a sole personal representative as such to give valid 
receipts for, or direct the application of, proceeds of 
sale or other capital money, nor, except where capital 
money arises on the transaction, render it necessary to 
have more than one trustee.” (Section 27 (2), as 
amended by the Law of Property (Amendment) Act, 
1926.) 

Trustees for sale have all powers of a tenant for life 
under the Settled Land Act, 1925. (Section 28 (1).) (See 
Settled Land.) 

(See Advancement, Breach of Trust, Custodian 
Trustee, Public Trustee, Trust Corporation, 
Trustee Investments.) 

TRUSTEE IN BANKRUPTCY. When a debtor is 
adjudicated bankrupt, his property shall become 
divisible amongst his creditors, and shaE vest in a 
trustee. (See Adjudication in Bankruptcy.) Until a 
trustee is appointed the oflScial receiver acts as trustee. 

The trustee may be appointed by the creditors, or 
they may leave his appointment to the committee of 
inspection. The trustee must give security to the satis- 
faction of the Board of Trade, and the Board, when 
satisfied, certifies that his appointment has been duly 
made. 

The trustee’s title to the bankrupt’s property relates 
back to the earliest act of bankruptcy within three 
months of the receiving order. (See Section 37 under 
Adjudication in Bankruptcy.) See also Section 45 
xmder Bankruptcy, and Section 46 under Act of 
Bankruptcy. 

The Bankruptcy Act, 1914, provides — 

Powers of Trustee to Deal with Property 

“55. Subject to the provisions of this Act, the trustee 
may do all or any of &e followmg things — 

“(1) Sell all or any part of the property of the bank- 
rupt (including the goodwill of the business, 
if any, and the book debts due or growing due 
to the bankrupt), by public auction or private 
contract, with power to transfer the whole 
thereof to any person or company, or to sell 
the same in parcels; 

“(2) Give receipts for any money received by him, 
which receipts shall effectually discharge the 
person paying the money from all respon- 
sibility in respect of the application thereof: ^ 

“(3) Prove, rank, claim, and draw a dividend in 
respect of any debt due to the bankrupt; 

“(4) Exercise any powers, the capacity to exercise 
which is vested in the trustee under this Act, 
and execute any powers of attorney, deeds and 
other instruments, for the purpose of carrying 
into effect the provisions of this Act; 

“(5) Deal with any property to which the bankrupt 
is beneficially entitled as tenant in tail in the 
same manner as the bankrupt might have 
dealt with it. 
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Powers Exercisable by Trustee with Permission of 
Committee of Inspection 

“56. The trustee may, with the permission of the 
committee of inspection, do all or any of the following 
things — 

“(1) Carry on the business of the bankrupt, so far as 
may be necessary for the beneficial winding up 
of the same: 

“(2) Bring, institute, or defend any action or other 
legal proceeding relating to the property of the 
bankrupt: 

“(3) Employ a solicitor or other agent to take any 
proceedings or do any business which may be 
sanctioned by the committee of inspection: 

“(4) Accept as the consideration for the sale of any 
property of the bankrupt a sum of money 
payable at a future time, subject to such 
stipulations as to security and otherwise as the 
committee think fit: 

“(5) Mortgage or pledge any part of the property of 
the bankrupt for the purpose of raising money 
for the payment of his debts: 

“(6) Refer any dispute to arbitration, compromise 
any debts, claims, and liabilities, whether 
present or future, certain or contingent, 
liquidated or unliquidated, subsisting or 
supposed to subsist between the bankrupt and 
any person who may have incurred any lia- 
bility to the bankrupt, on the receipt of such 
sums, payable at such times, and generally 
on such terms as may be agreed on: 

“(7) Make such compromise or other arrangement 
as may be thought expedient with creditors, 
or persons claiming to be creditors, in respect 
of any debts provable under the bankruptcy: 

“(S) Make such compromise or other arrangement 
as may be thought expedient with respect to 
any claim arising out of or incidental to the 
property of the bankrupt, made or capable of 
being made on the trustee by any person or by 
the trustee on any person: 

“(9) Divide in its existing form amongst the creditors, 
according to its esfimated value, any property 
which from its peculiar nature or other 
special circumstances cannot be readily or 
advantageously sold/’ 

The permission given for the purposes of this Section 
shall not be a general permission to do all or any of the 
above-mentioned things, but shall only be a permission 
to do the particular thing or things for which permission 
is sought in the specified case or cases. 

Power to Allow Bmtkrupt to Manage Property 

“57. The trustee, with the permission of the com- 
mittee of inspection, may appoint the bank- 
rupt himself to superintend &e management 
of the property of the bankrupt or of any part 
thereof, or to carry on the trade (if any) of the 
bankrupt for the benefit of his creditors, and 
in ary' other respect to aid in administering 
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the property, in such manner and on such 
terms as the trustee may direct. 

Allowance to Bankrupt for Maintenance or 
Service 

“58. The trustee may from time to time, with the 
permission of the committee of inspection, 
make such allowance as he may think just to 
the bankrupt out of his property for the 
support of the bankrupt and his family, or in 
consideration of his services if he is engaged 
in winding up his estate, but any such allow- 
ance may be reduced by the Court.” 

Right of Bankrupt to Surplus 

“69. The bankrupt shall be entitled to any surplus 
remaining after payment in full of his creditors, with 
interest, as by this Act provided, and of the costs, 
charges, and expenses of the proceedings under the 
bankruptcy petition.” 

Subject to the retention of such sums as may be 
necessary for the costs of administration, the trustee 
shall declare and distribute dividends amongst all 
creditors who have proved their debts. (See Dividends 
— ^In Bankruptcy.) 

Payment of Money into Bank of England 

“89. (1) The Bankruptcy Estates Account shall con- 
tinue to be kept by the Board of Trade with 
the Bank of England, and all moneys received 
by the Board of Trade in respect of proceed- 
ings under this Act shall be paid to that 
account. 

“(2) Every trustee in bankruptcy shall, in such 
manner and at such times as the Board of 
Trade with the concurrence of the Treasury 
direct, pay the money received by him to the 
Bankruptcy Estates Account at the Bank of 
England, and the Board of Trade shall furnish 
him with a certificate of receipt of the money 
so paid. 

“Provided that — 

“(^i) If it appears to the committee of inspection that, 
for the purpose of carrying on the debtor’s 
business, or of obtaining advances, or because 
of the probable amount of the cash balance, 
or if the committee shall satisfy the Board of 
Trade that for any other reason it is for the 
advantage of the creditors that the trustee 
should have an account with a local bank, the 
Board of Trade shall, on the application of the 
committee of inspection, authorise the trustee 
to make his payments into and out of such 
local bank as the committee may select; 

'\b) in any bankruptcy composition or scheme of 
arrangement in which the oflScial receiver is 
acting as trustee, or in which a trustee is acting 
vrithout a committee of inspection, the Board 
of Trade may, if for special reasons they 
think fit to do so, upon the application of the 
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official receiver or other trustee, authorise 
the trustee to make his payments into and out 
of such local bank as the Board may direct. 

“(3) Where the trustee opens an account in a local 
bank, he shall open and keep it in the name of 
the debtor’s estate, and any interest receivable 
in respect of the account shall be part of the 
assets of the estate, and the trustee shall make 
his payments into and out of the local bank 
in the prescribed manner. 

■*(4) Subject to any general rules relating to small 
bankruptcies imder Section 129 of this Act, 
where the debtor at the date of the receiving 
order has an account at a bank, such account 
shall not be withdrawn until the expiration of 
seven days from the day appointed for the 
first meeting of creditors, unless the Board of 
Trade, for die safety of the account, or other 
sufficient cause, order the withdrawal of the 
account. 

'*(5) If a trustee at any time retains for more than 
ten days a sum exceeding fifty pounds, or 
such other amount as the Board of Trade in 
any particular case authorise him to retain, 
then, unless he explains the retention to the 
satisfaction of the Board of Trade, he shall pay 
interest on the amount so retained in excess at 
the rate of twenty per centum per annum, and 
shall have no claim for remuneration, and may 
be removed from his office by the Board of 
Trade, and shall be liable to pay any expenses 
occasioned by reason of his default. 

X6) AH payments out of money standing to the 
credit of the Board of Trade in the Bankruptcy 
Estates Account shall be made by the Bank 
of England in the prescribed manner.” 

Trustee not to Pay into Private Account 

‘88. No trustee in a bankruptcy or under any com- 
position or scheme of arrangement shall pay 
any sums received by him as trustee into his 
private account.” 

Investment of Surplus Funds 

‘90 (1) Whenever the cash balance standing to the 
credit of the Bankruptcy Estates Account is in 
excess of the amount which in the opinion of 
the Board of Trade is required for the time 
being to answer demands in respect of bank- 
rupts’ estates, the Board of Trade shall notify 
the same to the Treasury, and shall pay over 
the same or any part thereof as the Treasury 
may require to the Treasury, to such account 
as the Treasury may direct, and the Treasury 
xnay invest the said sums or any part thereof 
in Government securities to be placed to the 
credit of the said account. 

‘(2) 'V^enever any part of the money so invested is, 
in the opinion of the Board of Trade, required 
to answer any demands inrespectof bankrupts’ 
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estates, the Board of Trade shall notify to the 
Treasury the amount so required, and the 
Treasury shall thereupon repay to the Board 
of Trade such sum as may be required to the 
credit of the Bankruptcy Estates Account, 
and for that purpose may direct the sale of 
such part of the said securities as may be 
necessary.” 

The dividends on investments under Section 90 shall 
be paid into an account to be called “The Bankruptcy 
and Companies Winding-up (Fees) Account.” (Eco- 
nomy, Miscellaneous Provisions, Act, 1926.) 

By the Bankruptcy Rules, 1915 — 

“No. 342. Where the trustee is authorised to have 
an account at a local bank, he shall forthwith pay all 
moneys received by him in to the credit of the estate. 
All payments out shall be made by cheque payable to 
order, and every cheque shall have marked or written 
on the face of it the name of the estate, and shall be 
signed by the trustee. Every cheque shall be counter- 
signed in cases where there is a committee of inspection 
by at least one member of the committee, and by such 
other person, if any, as the creditors or committee of 
inspection may appoint, and where there is no com- 
mittee, by such person, if any, as the Board of Trade 
may direct.” 

The trustee shall, as soon as may be, take possession 
of the bankrupt’s property. By Section 48 (6) — 

“6. Subject to the provisions of this Act with respect 
to property acquired by a bankrupt after 
adjudication, any treasurer or other officer, 
or any banker, attorney, or agent, of a bank- 
rupt, shall pay and deliver to the trustee all 
moneys and securities in his possession or 
power, as such officer, banker, attorney, or 
agent, which he is not by law entitled to retain 
as against the bankrupt or the trustee. If he 
does not, he shall be guilty of a contempt of 
Court, and may be punished accordingly on 
the application of the trustee.” 

The trustee’s title dates back to the earliest act of 
bankruptcy within three months of the receiving order. 
(See Act of Bankruptcy, Adjudication in Bank- 
ruptcy.) The property of a bankrupt shall vest in the 
trustee for the time being without any conveyance, 
assignment or transfer whatever. (Section 53 (3).) 

The remuneration of a trustee shall be fixed hj an 
ordinary resolution of the creditors, or if the creditors 
so resolve by the committee of inspection, and shall be 
in the nature of a commission or percentage. (Section 
82(1).) 

When the trustee has realised all the jjroperty of a 
bankrupt, or as much as he can, and distributed a final 
dividend he obtains his release by an order of the Board 
of Trade. (Section 93.) 

The creditors may, if they think fit, appoint more 
trustees than one. 'V^en more than one are appointed 
the creditors shall declare whether any act to be done 
by the trustees is to be done by all or any one or more of 
such persons. (Section 77 (1).) 
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The creditors may also appoint persons to act as 
trustees in succession in the event of one or more of the 
persons first named declining to accept the office of 
trustee, or failing to give security, or of the appointment 
of any such person not being certified by the Board of 
Trade. (Section 77 (2).) 

Cheques drawn by a trustee in bankruptcy are exempt 
from stamp duty. (See Section 148, under Bank- 
ruptcy.) 

See Section 56, above, as to a trustee’s power to 
borrow on the property of the bankrupt. If the trustee’s 
personal liability for an overdraft is required, a guar- 
antee should be obtained, 

(See Bankruptcy, Committee of Inspection.) 

TRUSTEE INVESTMENTS. A trustee must invest 
the trust funds in accordance with the terms of the trust 
deed. In the absence of such directions the Trustee 
Act, 1925, formerly provided (in Section 1) a list of 
authorised investments to which trustees were confined. 
The Trustee Investments Act, 1961, has now repealed 
the whole of this Section and references in the 1925 Act 
to that Section are now to be construed as referring to 
Section 1 of the 1961 Act. Various other Sections of 
the 1925 Act are repealed or amended, and the two Acts 
must now be read together as far as investments are 
concerned. The most important of the Sections of the 
1925 Act dealing with this subject which are still in 
force are as follows — 

**2. (1) A trustee may under the powers of this Act 
invest in any of the securities mentioned or 
referred to in Section 1 of this Act, notwith- 
standing that the same may be redeemable, 
and that the price exceeds the redemption 
value. 

“(2) A trustee may retain until redemption any 
redeemable stock, fund, or security which may 
have been purchased in accordance with the 
powers of this Act, or any statute replaced by 
this Act, 

“3. Every power conferred by the preceding Sections 
shall be exercised according to the discretion 
of the trustee, but subject to any consent or 
direction required by the instrument, if any, 
creating the trust, or by statute with respect 
to the investment of the trust funds. 

**4. A trustee shall not be liable for breach of trust 
by reason only of his continuing to hold an 
investment wmch has ceased to be an invest- 
ment authorised by the trust instrument or by 
the general law. 

“5. (1) A trustee having power to invest in real 
securities may invest and shall be deemed 
always to have had power to invest — 

*‘(fi) on any charge, or upon mortgage of 
any charge, made under the Improve- 
ment of Land Act, 1864. 

“7. (1) A tnistee may, unless e3q)ressly prohibited by 
the instrument creating the trust, retain or 
invest in securities payable to bearer which, 
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if not so payable, would have been authorised 
investments: 

“Provided that securities to bearer retained 
or taken as an investment by a trustee (not 
being a trust corporation) shall, until sold, 
be deposited by him for safe custody and 
collection of income with a banker or banking 
company. 

“A direction that investments shall be 
retained or made in the name of a trustee 
shall not, for the purposes of this subsection, 
be deemed to be such an express prohibition 
as aforesaid. 

“(2) A trustee shall not be responsible for any loss 
incurred by reason of such deposit, and any 
sum payable in respect of such deposit and 
collection shall be paid out of the income of 
the trust properly. 

“8. (1) A trustee lending money on the security of 
any property on which he can properly lend 
shall not be chargeable with breach of trust 
by reason only of the proportion borne by the 
amount of the loan to the value of the property, 
at the time when the loan was made, if it 
appears to the Court — 

“(u) that in making the loan the trustee was 
acting upon a report as to the value of 
the property made by a person whom he 
reasonably believed to be an able 
practical surveyor or valuer instructed 
and employed independently by the 
owner of the property, whether such 
surveyor or valuer carried on business 
in the locality where the property is 
situate or elsewhere, and 
“(^) that the amount of the loan does not 
exceed two third parts of the value of 
the property as stated in the report, and 
“(c) that the loan was made under the 
advice of the surveyor or valuer expressed 
in the report.” 

The long run of inflation in the post-war years 
penalised trustees and, through them, trust benefi- 
ciaries, because under the 1925 Act trustees were con- 
fined to the list of then authorised securities, which were 
all of the gilt-edged type unable to share in the increased 
profits being made in equity shares. This resulted in 
much adverse criticism of the authorised list, and sug- 
gestions were made that trustees should be authorised, 
quite apart from any permission given in the instrument 
setting up the trust, to hold good-class equities. 

The Trustee Investments Bill was accordingly intro- 
duced into Parliament in the autumn of 1960, and after 
a long and exceptionally difficult passage through both 
Houses became law in August, 1961. By this Act 
trustees are given power to invest up to one-half of a 
trust fund in a wide range of investments, including 
equities. As a result of criticism in debate in the House 
it was agreed that this proportion might be increased 
to 75 per cent, if the Treasury should so by Order direct. 
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Existing trusts have the 1925 investment powers 
replaced by those in the new Act. Any special powers 
of investment which the trustees enjoyed, however 
sanctioned, remain valid, but are supplemented by the 
new statutory powers, even though the original trust 
powers specified narrower limits than the new Act 
allows. Thus, a direction in a will made before the new 
Act that moneys are not to be invested in ordinary 
shares can now be overridden. 

Future trusts are affected in the same way except that 
instruments made after the Act may restrict or exclude 
the operation of its Sections or give trustees overriding 
powers. 

The Act sets out two main categories of securities in 
which trustees are authorised to invest. The first 
category is designated Narrower Range Investments 
(NR), which are only a little wider than the 1925 
authorised list; and the Wider Range Investments 
(WR), which consist of ordinary and preference shares 
in substantial, quoted companies. 

Before investing in any WR securities the trustee 
must make an up-to-date valuation of the whole fund 
and divide it into two parts of equal value. The NR 
part may be invested only in NR investments, and the 
WR part may be invested in either NR or WR invest- 
ments, or both. Once the division has been made, it is 
final and does not have to be done again whatever 
happens to the value of the two parts as time progresses. 
Assets may generally be transferred between one fund 
and the other only if a compensating transfer in the 
reverse direction is also made. (Section 2.) 

In choosing the investments, the trustee must have 
regard to the need for diversification and suitability 
to the trust. He must obtain written advice on these 
matters from an able and experienced financial adviser, 
and on such intervals as he considers desirable. Advice 
may be g^ven by one co-trustee if qualified to advise, 
or by anyone, such as a trustee bank official, who is in a 
position of employment as an oflScer or a servant. 
(Section 6.) This valuation once obtained will be 
conclusive in determining whether the division or 
transfer of property between the NR and WR parts has 
been duly made. (Section 5.) 

Where capital assets accrue, without payment, to the 
trustee as owner of a specific investment contained in 
one part, they are added to that part. Where a trustee 
has to t^e assets out of the funds he has complete 
discretion as to the part from which they are to be 
taken. An interest in expectancy is not included with 
the trust property for purposes of division until it falls 
into possession. 

Where assets on several identical trusts are held, they 
are regarded for the purpose of dividing them into NR 
and WR parts as forming a single fund (Section 4). 

In addition the Act provides for a third category, 
known as the Special Range (SR), into which fall any 
investments held under special powers of a trustee, 
however obtained. The SR part is to be completely 
se^egated from the NR and WR parts. If the tnistee 
wi^es to exercise his special powers after the initial 
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division of the fund has been made, he may do so at the 
expense of either the NR or WR parts, or both, but if an 
investment from the SR part is sold and the proceeds 
are not reinvested in investments authorised by the 
special powers, the proceeds must be reinvested equally 
between NR and WR investments. (Section 3.) 

Such special powers may have been given by the 
instrument setting up the trust, by a Court Order, or by 
an Act of Parliament. If in either of the last two cases 
the special powers were given within the last ten years, 
the trustee may choose whether he will use the existing 
special powers, or the new WR powers conferred on 
him by the Act. 

Two amendments of importance to trust corporations 
are made to Section 10 of the 1925 Act— 

(i) to subsection (3) (which enables trustees to 
concur in any scheme or arrangement for the amal- 
gamation of a company in which they hold invest- 
ments, with another company). This power is 
extended to cases where control of the company is 
gained by another company. 

(ii) to subsection (4) (which gives trustees power 
to subscribe for securities). This power is defined to 
include the power to retain them for any period for 
which the original holding could be retained. (Section 
9.) 

Power is given to the Treasury to authorise by 
statutory instrument that the fifty-fifty ratio between the 
NR part and the WR part may be varied to a limit of 
25, 75. (Section 13.) Once made, the Order will 
govern future trusts as well as existing trusts. In the 
latter case a division already made may be varied under 
the Order. 

The list of Authorised Investments is contained in the 
First Schedule to the Act— 

NR Investments— Part I 

Defence Bonds, National Savings Certificates, Post 
Office Savings Bank Deposits, and Trustee Savings 
Bank Ordinary Deposits. 

NR Investments— Part II 

Other fixed-interest securities issued by, or the interest 
on which is guaranteed by, the Governments of the 
United Kingdom, Northern Ireland or the Isle of Man. 
Treasury Bills or Tax Reserve Certificates. 

Fixed interest securities issued by Overseas Govern- 
ments or local authorities within die Commonwealth, 
or by the International Bank, or by any public authority 
or nationalised industry or undertaking in the United 
Kingdom. 

Debentures registered and issued in the United King- 
dom by a company incorporated in the United Kingdom. 
Stock of the Bank of Ireland. 

Debentures of the Agricultural Mortgage or Scottish 
Agricultural Securities Corporations. 

United Kingdom local authority loans (subject to 
certain conditions). 

Debentures or guaranteed or preference stocks of 
United Kingdom statutory water companies which 
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have paid at least five per cent ordinary dividends 
throughout the last ten years. 

Special investment accounts of Trustee Savings Banks. 
Deposits in a Building Society designated imder 
Section 1 of the House Purchase and Housing Act, 


1959. 

Mortgages or heritable properly in Scotland and on 
freeholds or leaseholds of sixty years or more elsewhere 
in the United Kingdom. 

Perpetual rent charges on land. 


fVJl Investments-— Part 111 

Share capital of United Kingdom companies, not 
being their loan capital which is included in the NR list. 

Shares in any building society designated under 
Section 1 of the House Purchase and Housing Act, 
1959. 

Unit trusts. 

No securities qualify unless payment can be required 
in sterling. Securities must be registered or issued in 
the United Kingdom and must be quoted on a recog- 
nised United Kingdom stock exchange. Shares or 
debentures must be fully paid up, except for new issues 
to be paid up in nine months. 

In the case of debentures, etc., and share capital of 
United Kingdom companies referred to in Parts n and 
in above, the company must have a paid-up share 
capital of at least one imllion pounds, be incorporated 
in the United Kingdom, and have paid dividends 
throughout the last five years on all its shares issued 
and ranking for dividend. 

Investments can be made without advice in the 
securities listed in NR Investments, Part 1; or where 
special powers are exercised (unless the powers so 
stipulate). Likewise no advice is obligatory where it is 
intended to keep securities acquired before the date of 
the Act. 

Securities acquired at a time when they were duly 
authorised, whether by the trust instrument or by law, 
but which have since lost their status (e.g. South 
African Government Stocks no longer ranking as 
Commonwealth securities) may be retained by the 
trustee, but only as part of his WR portfolio. 

This Act is expected to have a considerable influence 
on investment policy and on the markets. The invest- 
ment needs of the differing types of trust can now be 
realistically assessed by trustees responsible for main- 
taining a fair balance between the rival claims of the 
tenant for life and the remainderman, between the 
charity and the pension fund. A gradual swing into 
equities may be expected to give support to an upward 
tendency in prices in that sector, while over a period 
the sale of gilt-edged securities may produce a corres- 
ponding depression in their prices. 

A brief experience of the working of the new Act 
suggests that, paradoxically, the powers of trustees may 
now be somewhat reduced. All well-drawn trusts have, 
of course, for many years contained an investment 
clause expressly authorising trustees to invest in equities 
and generally to assume far more discretion than wa$ 


permitted to them imder the 1925 Act. This placed the 
older trusts at a disadvantage, and this fact among 
others led to the passing of the Variation of Trusts 
Act, 1958 (q.v.) under the terms of which the Chancery 
judges were empowered to enlarge the investment 
powers of trustees. They used this power quite liberally 
and frequently allowed both charities and private 
trustees to invest the whole of a fund in equities. The 
1961 Act recognised this and provided that “the 
enlargement of investment powers of trustees by this 
Act shall not lessen any power of a Court to confer 
wider powers of investment on trustees, or affect the 
extent to which any such power is to be exercised.” 

In Re Cooper* s Settlement, [1961] 3 W.L.R. 1029, 
trustees were authorised to retain shares and bonds in a 
private investment trust company which were originally 
settled, with power to sell and invest the proceeds in a 
restricted class of investments. Application was made 
to the Court to vary the trusts and to widen the invest- 
ment powers. The Court took the view that, although 
before the passing of the new Act very wide investment 
powers had frequently been sanctioned by the Court, 
Parliament had now indicated the extent to which 
trustees ought to be free to invest otherwise than in 
gilt-edged investments. The Court would therefore 
have to be satisfied henceforth that there were special 
grounds before going beyond the limits of the new 
powers. No such special grounds were found in the 
case then before the Court and no extension of the 
trustee’s powers was approved. 

In Re KolNs Will Trusts, [1962] 3 W.L.R. 1034, the 
testator expressly provided in his will dated 1958 that 
his residue shoidd be wholly invested in “blue chips” 
and prohibited any investment in gilt-edged securities. 
Expert evidence established that “blue chip” was not 
an exact term. Cross, J., in a reserved judgment 
therefore held that the investment clause was void for 
uncertainty. Relief under the 1958 Act was also 
refused on the ground that, despite the testator’s 
manifest intention, there were no special circumstances. 
Although the Act of 1961 provided in Section 15 that 
the Court’s power to widen the investment powers of 
trustees should be preserved, that power ought to be 
exercised only if a very special case could be made out 
for doing so. The Court doubted that the wishes of the 
testator by themselves constituted such special circum- 
stances as would justify a widening of the investment 
powers, and it refused to make the order asked for, that 
the trustees should be given power to invest the resi- 
duary estate in fully-paid ordinary shares or convertible 
debentures of companies with a paid-up capital of at 
least a million pounds. It was, however, a factor in 
this decision that the residuary legatee objected to the 
proposed extension of the trustees’ powers, 

TRUSTEE SAVINGS BANKS. The various Acts 
relating to savings banks were consolidated by the 
Trustee Savings Bank Act, 1954. Before a trustee 
savings bank can be formed, the sanction of the 
Commissioners for the Reduction of the National Debt 
must be obtained. A savings bank, although established 
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prior to 1863, must be certified under the Act of 1863, 
so that its title would be, for example, “Carlisle Savings 
Bank, established in 1818. Certified under the Act of 
1863.” Certain savings banks in Scotland are still 
regulated by an Act of 1819 (59 Geo. Ill, c. 62) with 
power to become certified under the Act of 1863, if and 
when they so desire. 

A trustee savings bank may not be designated or 
described in any manner which imports that the Govern- 
ment is responsible or liable to depositors for money 
placed in the safe keeping of the bank, and may not 
bear any title other than that of “savings bank certified 
under the Act of 1863” or, as the case may be, “savings 
bank certified under the Trustee Savings Bank Act, 
1954,” with such additional local description, if any, as 
may be required for the sake of distinctiveness. 
(Section 5.) 

All property of whatsoever description belonging to 
a trustee savings bank, including things in action or 
interests arising out of or incident to any property, shall 
be vested in the custodian trustees. (S^tion 9.) 

The First Schedule to the Act enacts that the rules of 
a trustee Savings bank must expressly provide for the 
following matters— 

“1 (1) That a person who is a treasurer, trustee or 
manager of the bank, or who has any control in 
the management of the bank, shall not derive 
any benefit from a deposit made in the bank. 

“(2) That the persons depositing money in the bank 
shall have the whole benefit of these deposits 
and the produce thereof, except for such 
salaries and allowances or other necessary 
expenses as may, according to the rules of the 
bank, be provided for the charges of managing 
the bank and for remuneration to oflicers 
employed in the management of the bank, so, 
however, that the treasurer, trustees, managers 
or other persons having direction of the 
management of the bank shall not directly or 
indirectly have any salary, allowance, profit 
or benefit whatsoever therefrom beyond their 
actual expenses for the purposes of the bank. 

“2 (1) That not less than two persons who are 
trustees, managers or paid officers appointed 
for that specific purpose shall be present on all 
occasions of public business, and be parties 
to every transaction of deposit and repayment, 
so as to form at least a double check on every 
such transaction with depositors. 

“(2) That where the bank is open for not more than 
six hours in every week, and there are only 
two such persons, one of them shall be a 
trustee or manager. 

Note» Notwithstanding that this provision is contained 
in the rules, receipts and repayment of deposits may be 
carried out in accordance with Section 19 of this Act. 

“(3) That the depositor's passbook shall be compared 
with the ledger on every transaction of 
repayment, and on its first production at the 
b^ after each twentieth day of November. | 
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“(4) That every depositor in the bank shall once at 
least in every year cause his deposit book to 
be produced at the oflSice of the bank for the 
purpose of being examined. 

“(5) That no money be received from or paid to 
depositors except at the office or branch 
oflSces where the business of the bank is 
carried on under the authority of the board of 
managers, and during the usual hours for 
public business. Provided that the rules of 
the bank may, if the Commissioners approve, 
provide for payments to and by deposits being 
made at the office of another bank, whether 
that other bank is a trustee savings bank or 
not.” 

(Section 19, referred to above, gives power to the 
Commissioners to relax the requirements of rules as to 
receipt and repayment of deposits in accordance with 
arrangements approved by the Inspection Committee.) 

Section 11 makes a distinction between ordinary 
deposits and special deposits. Ordinary deposits are to 
be invested with the Commissioners by payment into 
the Fund for the Banks for savings in the books of the 
Bank of England or the Bank of Ireland. A sufficient 
sum to answer the exigencies of the bank may remain 
in the hands of the treasurer of the bank. (Section 25.) 
Special deposits may be received for special investment 
on behalf of any depositor in the bank provided that he 
is a depositor to the extent of not less than £50. 

Ordinary deposits are received subject to directions 
made from time to time by the Treasury as to the 
annual amount which may be deposited by any person 
and the total amount which may be deposited. (Section 
12.) (Early in 1960 the annual limit on deposits in the 
ordinary department was abolished and the total limit 
on deposits was raised from £3,000 to £5,000.) The 
rate of interest to be paid to ordinary depositors shall 
not exceed per cent. (Section 13.) 

Sums received for special investment are subject to 
directions made from time to time by the Treasury as to 
the annual amount which may be deposited by any 
person and the total amount which may be deposited. 
(Section 15.) (There is now no annual limit and the 
total limit on deposits in the special investment depart- 
ment is £3,000.) 

The trustees shall have power to demand at least one 
month’s notice in advance of any repayment, of what- 
ever amount, required by a depositor. The money 
received is to be invested in certain authorised securities. 
The trustees of a savings bank may deposit moneys 
received by them in respect of special investment in a 
bank other than a savings bank, either on deposit or 
current account. (Section 41.) 

A depositor may not hold accoimts in more than one 
trustee savings bank. (Section 17.) Where a deposit 
has been made for the benefit of a person under twenty- 
one repayment may be made to him, and his receipt 
shall be a sufficient discharge (Section 23.) 

The trustees of a savings bank may, with the approval 
of the Commissioners, borrow, whether by way of 
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temporary loan or of overdraft from bankers or 
otherwise, on the security of the fxmds, or any part of 
tlie funds, held on account of special investments. 
(Section 44.) 

The trustees and managers of every savings bank shall 
transmit weekly returns to the Commissioners, showing 
the amounts of the week’s transactions of the bank and 
the amount of the cash balances in the hands of the 
treasurer or other person on account of the bank. 
(Section 46.) 

Trustee savings banks are particularly suited for the 
conduct of savings bank business in large towns, but 
in some purely agricultural districts the business has 
become merged in the Post Office Savings Bank. 

The Hmits on deposits apply separately to both kinds 
of bank, that is, a depositor may deposit up to £5,000 
in each, but income tax relief is granted only to the 
first £15 of interest earned by both together. In 
addition to a maximum of £5,000 in the ordinary 
department, a depositor may deposit up to £3,000 in the 
special investment department of a trustee savings 
bank. 

By the Trustee Savings Banks Act, 1964, trustee 
savings banks are enabled to operate current accounts 
on which cheques may be drawn by their customers. 
Such accounts are to pay no interest and shall be kept 
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in the books of the bank separately from savings 
accounts and special investment accounts. They are 
not to be operated for trade or business purposes, and 
no overdraft is to be permitted unless resulting from 
the passing of bank charges. These are to be calculated 
by reference to a “charges scheme,” drawn up by the 
bank and approved by the National Debt Commis- 
sioners. 

TRUSTEES FOR SALE. See under Joint Tenants 
and Trustee 

TURN OF THE MARKET. On the Stock Exchange, 
a jobber is prepared to buy at one price and to sell at a 
higher, the difference between the two prices being 
termed the “turn of the market” or the “jobber’s turn,” 
and constituting the source of his profits. 

TURNOVER. A trader’s total sales for a trading 
period. In connection with a banking account it is 
generally taken to mean the total of the debit side of the 
current account less any debit balance brought forward 
and any internal transfers, etc. In some parts of the 
country, it is the custom to charge commission on the 
turnover (at say J per cent or Is. per cent, etc.) as 
remuneration for keeping the account. 

TWOPENCE. A silver coin of that denomination is 
now issued only as Maundy Money iq^v.). Its standard 
weight is 14*54545 grains troy. (See Coinage.) 
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IJOBERRIMAE FIDEI. (Latin, of the utmost good 
faith.) In the ordinary way, it is not the duty of a con- 
tracting party to disclose everything that might influence 
the other party in his decision to enter into Sie contract, 
always provided that such non-disclosure does not 
cause any statements made to be actually false. There 
are certain contracts, however, which are voidable 
unless every material fact within the knowledge of one 
party has been disclosed to the other party at the time 
the contract is made. Such contracts are called con- 
tracts uberrimae fideU They include contracts of 
insurance, contracts to take shares in companies, and 
partnerships. Contracts of suretyship or guarantee are 
not of this class, but are closely akin to it however. 
“Very little said that ought not to have been said, and 
very little not said which ought to have been said, would 
be sufficient to prevent the contract being valid,” 
(jRoyal Bank of Scotland v. Greenshields, [1914] S.C. 
259.) 

ULTIMATE BALANCE. A term usually used in 
forms of guarantee. Where a security is drafted to 
cover the ultimate balance, it covers the final sum 
owing, arrived at by combining all accounts. (Mutton 
V. Peat, [1900] 2 Ch. 79.) Where an advance has reached 
the limit of the amount guaranteed the account cannot 
be arbitrarily ruled off and credits placed to a new 
account. But once the guarantee has been determined 
and the ultimate balance arrived at by taking all 
accounts into consideration, payments to credit can be 
carried to a new account and do not reduce the guarantee 
liability. 

ULTRA VIRES. That is, beyond the powers. The 
expression is often used in connection with the borrow- 
ing powers of a company. If the directors have power, 
under the memorandum and articles of association, to 
borrow up to a certain fixed amount, it is of vital 
importance that a banker, who contemplates a loan to 
the company, should see, before granting the loan, that 
the directors are not acting ultra vires, that is, that they 
are not exceeding or going beyond their powers,* The 
directors are hedged in by the memorandum and articles 
of association and beyond these they cannot go. Intra 
vires means within the powers ^ven in the memorandum 
and articles. 

^ M the law stands at present a company can avoid 
liability arising from an activity outside the ambit of its 
memorandum (see Re Jon Beauforte (Londori) Ltd,, 
[1953] Ch. 131), but the Jenkins Committee has recom- 
mended a change in the law. 

Acts of the directors beyond the authority of the 
articles can be ratified by the company, provided they 

* But see under TABLE A, 
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do not go beyond the powers given in the memorandum. 
Acts outside the powers given in the memorandum are 
void. 

The expression is also used in relation to any activity 
of a company beyond its powers. If a debt has been 
incurred by a company for a purpose beyond the scope 
outlined initsmemorandumit is not recoverable from the 
company nor, of course, from its liquidator. This some- 
times works an injustice, as was the case where trade 
creditors of a company, carrying on a business outside 
the scope of its memorandum of association, were not 
allowed to prove in its liquidation. (Re Jon Beauforte 
(London) Limited, [1953] 1 AIIE.R. 634.) 

As to a guarantee given for a loan which is ultra 
vires see under Guarantee. (See Subrogation.) 

UNCALLED CAPITAL; The subscribed capital of a 
company may be either fully, or only partly, called up. 
The part which has not been called up is the uncalled 
capital. The uncalled capital may consist of a portion 
which may be called up by the directors of the com- 
pany, as required, and also, as in the case of a banking 
company which has adopted certain provisions of the 
Companies Acts, of a portion which constitutes a reserve 
liability and is not capable of being called up except 
in the event and for the purposes of the company being 
woundup. (See Reserve L iABiLiry.) 

When debentures are issued by a company they 
usually include a floating charge upon the uncalled 
capital. Such a charge does not prevent the directors of 


be required for the purposes of the business. 

In certain cases imcalled capital may be specially 
assigned or hypothecated. When this is done each 
shareholder should be served with notice that the 
unpaid capital must be paid only to the person to whom 
it has been assigned. (See Capital.) A chaijge on a 
company’s uncalled capital requires registration with 
the Registrar of Companies under Section 95 of the 
Companies Act, 1948. 

UNCLAIMED BALANCES. (See Dormant Bal- 


ances.) 

TTNrTF.ARETI EFFECTS. 
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Cleared.) 

UNDATED STOCK. (See Funded Debt.) 

UNDE3R-LEASE. When a lessee grants to another 
person a part only of his interest in a lease it is called an 
under-lease. When he parts with the whole of his 
interest it is an assignment of the lease. (See Lease- 
hold.) , 

UNDERWRITER. An underwriter is a person who, 
when an issue of shares is being made by a wmpany, 
agrees, in consideration of a certain commission, to 
apply for, or find someone else to apply for, a certain 
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number or all of the shares which are not applied for 
by the public. An underwriter should, of course, be 
financially able to fulfil his agreement if necessary. If 
the shares are not favoured by the public, the under- 
writers may be saddled with a heavy weight of them, 
whereas if the issue is eagerly taken up they may receive 
the commission without having to apply for any shares 
at all. 

An agreement, under hand, to underwrite requires a 
sixpenny stamp. If under seal the duty is ten shillings. 

The provisions of the Companies Act, 1948, are as 
follows— 

”53. (1) It shall be lawful for a company to pay a 
commission to any person in consideration of 
his subscribing or agreeing to subscribe, 
whether absolutely or conditionally, for any 
shares in the company, or procuring or 
agreeing to procure subscriptions, whether 
absolute or conditional, for any shares in the 
company, if— 

“(a) the payment of the commission is 
authorised by the articles; and 
“(b) the commission paid or agreed to be 
paid does not exce^ ten per cent of the 
price at which the shares are issued or 
the amount or rate authorised by the 
articles, whichever is the less; and 
“(c) the amount or rate per cent of the 
commission paid or agreed to be paid 
is— 

(i) in the case of shares offered to the 
public for subscription, disclosed in 
the prospectus; or 

“(ii) in the case of shares not offered to 
the public for subscription, disclosed 
in the statement in lieu of prospectus, 
or in a statement in the prescribed 
form signed in like manner as a state- 
ment in lieu of prospectus and de- 
livered before the payment of the 
commission to the Registrar of Com- 
panies for registration, and where a 
circular or notice, not being a pros- 
pectus, inviting subscription for the 
shares is issued, also disclosed in that 
circular or notice; and 
“(d) the number of shares which persons 
have agreed for a commission to sub- 
scribe absolutely is disclosed in manner 
aforesaid. 

“(2) Save as aforesaid, no company shall apply any 
of its shares or capital money either dir«:tly 
or indirectly, in payment of any conomission, 
discount, or afiowance, to any person in con- 
sideration of hk subscribing or agreeing to 
subscribe, whether absolutely or conditionally, 
for any shares of the company, or procuring or 
agreeing to procure sr^criptions, whether 
absolute or conditional, for any shares in the 
company, whedia: the hoaxes or money be so 
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applied by being added to the purchase money 
of any property acquired by the company or to 
the contract price of any work to be executed 
for the company, or the money be paid out of 
the nominal purchase money or contract price, 
or otherwise. 

“(3) Nothing in this Section shall affect the power of 
any company to pay such brokerage as it has 
heretofore b^n lavfful for a company to pay. 

“(4) A vendor to, promoter of, or other person who 
receives payment in money or shares from a 
company, shall have and shall be deemed 
always to have had power to apply any part 
of the money or shares so received in payment 
of any commission, the payment of which, if 
made directly by the company, would have 
been legal under this Section.” 

The total amount of sums, if any, paid by way of 
commission in respect of any shares or debentures must 
be included in the summary to be sent to the Registrar. 
(See Section 124 under Register of Members of 
Company.) (See Companies.) 

In connection with marine and fire insurance, under- 
writers are the insurers and are so called because their 
names are written under the contract of insurance. (See 
Marine Insurance Policy.) 

UNDISCHARGED BANKRUPT. Section 47 (1) 
Bankruptcy Act, 1914, says, “All transactions by a 
bankrupt with any person dealing with him bona fide 
and for value, in respect of property whether real or 
personal, acquired by the bankrupt after the adjudica- 
tion, shall, if completed before any intervention by the 
trustee, be valid against the trustee. . . . For the pur- 
poses of this subsection, the receipt of any money, 
security, or negotiable instrument from or by the order 
or direction of, a bankrupt by his banker, and any 
payment and any delivery of security or negotiable 
instrument made to or by the order or direction of, a 
bankrupt by his banker, shall be deemed to be a 
transaction by the bankrupt with such banker dealing 
with him for value.” The risk of opening an account 
with an xmdischarged bankrupt is that it is difficult to 
know if any balances represent after-acquired property 
or not. By Section 47 (2) it is provided that where a 
banker finds that a customer is an undischarged bank- 
rupt, he shall, unless satisfied that the account is a trast 
account, inform the trustee in bankruptcy or the Board 
of Trade and shall make no further payments out of the 
account except under an order of the Court or with the 
permission of the trustee. If, however, the trustee does 
not intervene by the expiration of one month, the 
account may be continu^. Care should be taken in 
opening an account with the wife of an undischarged 
bankrupt, for it may be used in connection with pro- 
perty belonging to the bankrupt before adjudication. 

It is a punishable offence for an undischarged 
bankrupt to obtain credit for more than £10 or to 
trade in an assumed name, without disclosing his 
bahtaptcy. If a cheque is presented payable to an 
undischarged bankrupt, it should not be paid, for to get 
582 
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a good discharge by paying the cheque, a banker must 
have no notice of the holder’s defective title, (Section 
59, Bills of Exchange Act, 1882.) The answer on a 
cheque so returned should cast no reflection on the 
drawer’s credit. (See Bankrupt Person.) 

UNDUE INFLUENCE. “Any influence brought to 
bear upon a person entering into an agreement, or 
consenting to a disposal of properly, which, having 
regard to the age and capacity of the party, the nature 
of the transaction and all the circumstances of the case, 
appears to have been such as to preclude the exercise 
of free and deliberate judgment, is considered by 
Courts of Equity to be undue influence, and is a ground 
for setting aside the act procured by its employment.” 
(Sir Frederick Pollock in Contract^ (See under 
Guarajotb.) 

UNFUNDED DEBT. The unfunded debt of this 
country consists principally of Treasury Bills, Ways 
and Means Advances, National Savings Certificates, 
and short-dated Government Stock such as Savings 
Bonds, Defence Bonds, etc. In each case the principal 
is repayable by the Government, but in the operation of 
“funding the unfunded debt” the principal becomes no 
longer repayable, and, instead, there is created the right 
to receive interest in perpetuity on the amount. The 
right to this interest, or annuity, may be sold, and has 
practically the same effect as selling so much stock. 
(See Floating Debt, Funded Debt.) 

UNIFICATION OF LAWS OF BILLS OF EX- 
CHAN^. (See Uniform Law.) 

UNIFIED STOCK. Where several stocks, bearing 
different rates, are joined together to form one stock at 
one rate of interest, the result is termed a unified stock. 

UNIFORM CUSTOMS AND PRACTICE, DOCU- 
MENTARY CREDITS. The Uniform Customs and 
Practice for Documentary Credits were codified in 1933 
by the Seventh Congress of the International Chamber 
of Commerce and revised by its Thirteenth Congress in 
1951. Although they received formal accratance by 
many countries, documentary practice has subsequently 
so developed that it has been felt necessary to review 
the existing text in the hope of securing the adherence 
of countries which had not hitherto accepted the 
Uniform Customs and Practice. A new revised text 
(Document No. 470/111) has therefore been prepared 
with the recommendation that it should be put into 
force as from 1st July, 1963. 

The new rules are substantially based on British 
proposals and have secured widespread acceptance. 
They now take the place of what was formerly known as 
‘‘London practice.” The text was published in the 
Journal of the Institute of Bankers for February, 1963. 
The rules have been ofiBcially adopted by the British 
Bankers Association. 

UNIFORM LAW OF BILLS OF EXCHANGE. A 
uniform law of bills of exchange and promissory notes 
prevails, with small local variations, throughout the 
English-speaking world. It is called the Anglo-American 
^stem. There is also the ^totn of the Uniform Law 
or Uniform Regulation, which was adopted at the 
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Hague Conferences of 1910 and 1912, and brought into 
effect by a Convention. The Convention has been 
signed by the representatives of over thirty countries, 
including all the great powers except Great Britain and 
the United States. Instead of more than thirty different 
laws there are now only the two systems, the Anglo- 
American and the Uniform Law. 

By the Convention the contracting States undertake 
to bring the Uniform Law into force within their 
respective territories within six months of adoption. 
Although the Uniform Law must be enacted textually, 
the Convention allows that certain of its provisions may 
be supplemented or varied. For example, Article 37 
of the Uniform Law provides that the holder of a bill 
may present it for payment either on the day that it falls 
due, or on either of the two following business days. 
This, in effect, allows two days of grace to the holder, 
though no time of grace is allowed to the payer. Article 
7 of the Convention provides that any contracting State 
may require bills payable within its own territory to be 

resented for payment on the day that they fall due; 

ut non-compliance with this rule is only to give rise 
to right to damages and is not to affect the right of 
recourse. 

Articles 72 and 73 expressly prohibit days of grace. 

Under the Convention the contracting States xmder- 
take that no bill or promissory note drawn within their 
territories shall be invalidated for non-compliance with 
stamp laws, and that stamp laws shall only be enforced 
by money penalties, with (if necessary) a suspension of 
remedies until the penalty is paid. 

The Hague Conference also prepared a prelimin^ 
draft of a proposed Uniform Law of Cheques, which 
was to form the subject of a future conference. 

UNIT OF VALUE. The coin in any country by 
which the value of aU the other coins is measured.^ The 
monetary unit, or unit of value, in this country is the 
pound sterling, in France it is the franc, in India the 
rupee, and in the United States the dollar. 

UNIT TRUSTS. A trust, whose management com- 
pany purchases a published list of securities for retention 
for a long period-— usually ten to twenty-one years — ^the 
portfolio of securities being known as a “unit.” This 
“unit” is divided for the purposes of sale into sub-units 
(ranging from 2,000 to 15,000 according to ^e size of 
the unit). These sub-units are sold to the public who are 
issued sub-unit certificates, whose price is based on the 
market price of the unit portfolio. 

The dividends on the underlying securities are pooled 
and a distribution is made at stated intervals (usu^y 
quarterly) to the holders of sub-unit certificates which 
may be in registered or bearer form. 

The management company, which usually administers 
several trusts, chooses the original portfolio, provides 
a market, and quotes a price for sub-units and uses any 
discretionary powers as regards disturbing the port- 
folio permitted by the trust deed. The main remunep- 
tion of the management company consists of a portion 
of the “loading charge,” i.e. a charge made for admim- 
stering the trust and now usually spread over the life 
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of the trust and the jobbing turn of Is. per sub- ] 
unit certificate on the re-purchase and re-sale of 
sub-units. 

The trustee company is trustee, not for the manage- 
ment company, but for the sub-unit holders and its 
function now tends towards that of a custodian trustee. 
Its principal duties are the custody of the underlying 
securities, the issue of sub-unit certificates, the receipt 
of dividends on the underlying securities and the 
periodical distribution of income to certificate holders. 
The trustee company’s remuneration is derived 
from an agreed portion of the loading charge and 
sometimes the use of the trust’s floating balances and 
commission on stock orders. 

The idea of the unit or fixed trust originated in the 
United States, probably as a reaction from the Stock 
Exchange slump of 1929. The earliest unit trust in this 
country was formed in April, 1931— The First British— 
and thereafter the movement grew rapidly, seventy-two 
trusts operating by April, 1937. Of these fifty-one were 
fixed and twenty-one were flexible. The basic idea of a 
security trust is a spread of risk on a predetermined 
plan— functionally or territorially. Until the inception 
of the fixed trust this idea found expression in investment 
and management trusts, whose function was the judi- 
cious buying and selling of securities. Fixed trusts 
shared with these trusts the spread of risk principle— 
the essential difference lay in the fixity of investments — 
the portfolio of securities being fixed for periods of ten 
to twenty-one years with severely restricted provisions 
as to changes therein in the meanwhile. 

The advantages claimed for the unit trust idea of 
investment are spread of risk, a good yield, physical 
safety of investment, regular income distribution, and 
prompt repayment of capital (the management company 
undertakes to purchase all sub-units offered to it). The 
movement has been criticised on the grounds that the 
automatic buying of securities for portfolio purposes has 
a dangerously artificial effect on Stock Exchange prices, 
that the competition of different trusts will result in a 
tendency to go outside sound securities, and that any 
shaking of confidence in the investing public will result 
in the selling of their sub-units, which must mean 
automatic selling of the underlying securities with 
disastrous results to prices. As the unit trust movement 
h^ grown, two tendencies have shown themselves. 
Firstly, instead#of a mixed portfolio, the management 
company has specialised in one particuto market — 
gold shm*es, bank and insurance shares, foreign govern- 
ment bonds, aircraft shares, etc. Secondly, there has 
been a tenden<ty to *‘unfix” the trust and to make it 
flejuble. One of the merits claimed for the unit trust 
in its inception was the elimination of errors of judg- 
ment by mdng the portfolio at the outset of the trust. 
Elimination of particular securities was sparingly per- 
mitted by the trust deed where dividends were not 
maintained, or where riiares ceased to be quoted or 
slumped coi^derably. Eater management companies 
weare empowered to substitute securities at their discre- 
te, usually from a panel of securities, and thus the 
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unit trust movement is approximating to the investment 
trust idea, where the management company has unfet- 
tered powers to buy and sell the underlying securities. 

In 1934 a sub-committee of the Committee for General 
Purposes of the Stock Exchange was appointed to 
consider generally the subject of unit trusts and an 
interim report was issued at the beginning of 1936 
which, whilst admitting that the movement had come 
to stay, advocated certain safeguards in the interests of 
the small investor. The general proposals centred round 
a Certificate of Recognition to be issued by the Com- 
mittee of the Stock Exchange after certain documents 
and information had been filed and specified provisions 
inserted in the trust deed, and certain particulars inserted 
in advertisements of the trust. 

Early in 1936 the Board of Trade as a result of Parlia- 
mentary agitation appointed a Committee to consider 
the whole question of unit trusts and its report was 
published in August, 1936 (Cmd. 5259). Its main 
recommendations were that the movement should not 
be the prey of men of straw and that the investing public 
should have the fullest possible information at its 
disposal concerning all unit trusts. To achieve these 
objects registration of certain particulars was to be 
made at the Board of Trade. A certificate of registration 
should only be issued after the deposit of £20,000 by the 
management company with the Paymaster-General in 
respect of each trust managed. Sub-unit certificates and 
contract notes should be subject to stamp duty. The 
published accounts should contain full details of 
management expenses, etc. 

The Committee’s recommendations have not been 
implemented by legislation. 

Of recent years the increase in the general standard 
of living and a sharper interest on the part of the small 
investor has resulted in an expansion of the business 
of xmit trusts, and in 1958 the total investment figure 
was estimated at about £60 million. Even so, this figure 
was thought to have doubled in the following twelve 
months, partly because of capital appreciation, but also 
because of an inflow of £30 rmllion new money. Further 
issues continued to be made, and an association of unit 
trust mana^rs was formed in 1959, in which nearly all 
the major unit trust management companies were 
represented. The objects of the association are to act 
as a consulting body in order to agree standards of unit 
trust practice, to act as a body representative of unit 
trust managers, and to act in co-operation with other 
bodies with reg^d to investment protection. 

The question as to how the distribution received from 
the managers of a fixed trust should be allocated as 
between capital and income by trustees holding sub- 
units in a fixed trust as part of a trust fund came Wore 
the Courts in Re WhiteheacTs Will Trusts^ {The Times^ 
May 14th, 1959). Harman, L.J., came to the conclusion 
that provisions in trust deeds requiring the trustees to 
distinguish ^tween capital and income were merely 
inserted for income tax purposes In an effort to ensure 
that the portions described as capital should not be 
treated in the recipient’s hands as subject to income tax. 
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The trustees of the will had, in his judgment, to 
inquire in any case of doubt into the source of each 
distribution which was termed a capital distribution 
and treat it as income or capital just as if they were 
the direct shareholders of the shares included in the 
portfolio. 

unlimited company. (See Company— Un- 
umthed.) 

UNUSED STAMPS. USELESS STAMPS, (See 
Spoiled Stamps.) 

URBAN DISTRICT COUNCIL. When a bank is 
appointed as banker to an Urban District Council, a 
jSsolution under Seal of the Council should be taken, 
and the accounts opened in the name of the Council. 

There is no statutory requirement as to the drawing of 
cheques, but it is prudent to arrange for at least two 
officials to sign. Cheques are frequently drawn in 
pursuance of an order of the Council as in the case of 
County or Borough Councils {q-v.). 

All borrowings require Government sanction, except 
those falling under Section 215 (a) Local Government 
Act, 1933, or money raised by Mortgage of Sewage 
Works and Plant. 

A Resolution of the Council should be obtained 
covering all borrowings. (See Local Authortties.) 

USANCE. (From Italian usanza, custom, usage.) 
Usance is the period, recognised by custom, for the 
currency of bills drawn in one country upon another 
country. For example, bills on Paris are drawn at three 
months’ date, Lisbon ninety days’ date, Bombay thirty 
days’ sight. Telegraphic transfers and mail transfers 
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have superseded bills of exchange to a large extent in 
the settlement of international debts. 

USES. The term “uses” is employed when it is 
intended to vest the legal estate in a person. When the 
word “trust” is used the person takes a beneficial 
interest. For example, in a conveyance to John Brown, 
“to the use of John Brown in trust for John Jones,” 
Brown has the legal estate and Jones the beneficial 
interest; if, however, the conveyance is “to John Brown 
to the use of John Jones,” Jones takes the legal estate. 

The Statute of Uses, which enabled many legal 
interests to be created at law, was repealed by the Law 
of Property Act, 1925, but interests in land which under 
the Statute of Uses or otherwise could, before 1926, 
have been created as legal interests shall be capable of 
being created as equitable interests. (Section 4 (1).) 

USUFRUCT. (From Latin usus^ use, and fructus^ 
fruit.) In law, the right to enjoy the fruits and profits 
of something which belongs to another, without 
having the right to alienate, or charge, or injure the 
property. A banker may meet the word in the expres- 
sion “usufruct of investments.” 

USURY. An exorbitant rate of interest charged by 
moneylenders. Where proceedings are taken by a 
moneylender for the recovery of money lent, the Court 
may, upon evidence, decide that the interest charged 
in respect of the sum actually lent is excessive, and may 
relieve the person sued from payment of any sum in 
excess of the sum adjudged by the Court to be fairly 
due in respect of principal, interest and charges. (See 
Moneylender.) 
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VALUABLE CONSIDERATION. (See Considera- 
tion.) 

VALUATION. In endeavouring to arrive at the 
value of a property for the purpose of granting a loan 
thereon, it is necessary to ascertain as nearly as possible 
what it would be likely to sell for at the present moment. 

It may be expected that the land will, from various 
causes, probably increase in value within a few years, 
but a banker does not lend money upon a prospective 
value but upon its present value. Having ascertained' 
what may safely be regarded as its present sale value, a 
banker then considers to what extent of that value he 
should advance. Mortgagees do not, as a rule, advance 
more than two-thirds of the value, and in some cases, 
owing to the particular nature of the property or the 
position of the borrower, not more than one-half its 
value. Though bankers may wisely, and for safety, be 
guided by the practice of ordinary mortgagees when 
advancing upon properties, there are frequently, with 
bankers, other considerations to be taken into account. 

It may not be possible for a banker always to make a 
hard and fast line and require a margin of a half or a 
third to be absolutely preserved, but a prudent banker 
considers each case on its merits and preserves a margin 
which he considers sufficient. A bardcer should bear in 
mind that, if he should eventually have to fall back upon | 
the security for repayment of the toan, the amount I 
which he will obtain from a forced sale may probably 
be much less than its supposed value when the advance 
was granted, that there will most likely be considerable 
expenses in connection with the sale, that the property 
may have deteriorated, and that there may be arrears 
of interest to be provided for. A good security ought 
to produce an income at least sufficient to cover the 
interest upon the loan. 

Any restrictions regarding the use to which a pro- 
perty may be put should be carefully considered, as they 
may have an effect upon the value. 

I^ing that the object of taking security is to enable 
the banker to obtain repayment of the money lent if the 
debtor fails to repay, it is most important that a security 
should not be overvalued when making an advance 
upon it, otherwise that object may be defeated. 

To arrive at the value of a property it is necessary 
to ascertain the gross income, and to deduct therefrom 
ffie amount of the outgoings in order to find the net 
income. Having ascertainSi the net income, that 
amount must, to arrive at the capital value, be multiplied 
by the number of years’ purchase which is customary 
in the district on a sale of a similar property. If, for 
example, cottage property sdOis as a rule, in a certain 
district at ten years’ purc&se it is clear that if a banker, 
aft©r having ascertained the net income, assessed its 


[VAL 

value on a twenty years’ purchase, and lent two-thirds 
thereon, he would, when he required to realise, find 
himself in an imcomfortable position, e.g. a prudent 
banker would say- 

income £30 

10 years’ purchase 

300 

Advance two-thirds == 200 
Margin = £100 

But if a banker (forgetting local circumstances) esti- 
mated the value on a twenty years’ purchase, which 
he knows to be the custom in some other district, his 
figures would be — 

Income £30 

20 years’ purchase 

600 

Advance two-thirds = 400 

Margin 5 = £200 

The property on a sale would, of course (other 
things being equal), realise only what is usual in the 
district, namely ten years’ purchase on the net income, 
£300. The banker therefore who advanced the £200 
would easily get his money back, but the banker who 
lent £400 would have to look elsewhere for £100. 

Even where house property is usually saleable at 
about twenty years’ purchase, a banker should for 
safety base liis valuation on, say, a fifteen years’ pur- 
chase. There is usually a considerable difference 
between the price paid for a property and what is 
obtainable on a for^ sale. 

If the rent of a house is, say, £30 per annum, a deduc- 
tion of, say, 10 to 15 per cent for repairs and 5 per cent 
for collection of rents, etc., should be made in order to 
obtain the net rental. 

In the case of tenement property where the rents are 
collected weekly, the charge for rent collection, etc., 
should be put at per cent or 10 per cent of the rent. 
15 per cent will probably be suflScient for repairs. 

In an agricultural estate the rent of farms, fields, 
cottages, woods, etc., should be ascertained to find the 
gross rental, and all outgoings such as repairs, taxes, 
insurance, tithe rentcharges, etc., should be deducted 
therefrom to arrive at the net income. Questions which 
may arise are: Is the rent a reasonable one, and can the 
tenant by cultivating the land pay the rent and live 
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upon the profit which remains? How does the rent 
compare with adjacent properties? What sort of land 
is it? Is it poor, clayey soil, or bog-land, or steep 
difficult land to cultivate, or good loam soil capable of 
good results? What buildings are there on the land, 
and are they suitable for a farmer? In what state of 
repair are they? Is there a good and satisfactory water 
supply? Is the supply from a river or from wells? How 
is the property situated with regard to a railway? How 
far off is the station? What is the distance from the 
nearest market town ? (Land near a town is much more 
valuable than when far removed.) Is there any timber 
upon the land? Are the buildings, hedges and fences 
in a good state of repair? 

These, and other questions which would be sure to 
arise, should be considered when examining the figures 
representing the gross income. With regard to repairs, 
if the property is not in good order a sum sufficient to 
put it into repair must be deducted, as well as a sum 
estimated as being necessary yearly to preserve the 
property in good condition. 

If the property is leasehold the ground rent, length 
of term, and covenants must be taken into account. 
If the term is a short one the value will dimmish as the 
date of the expiry approaches. There may be covenants 
which involve hea^ expenditure in naaking improve- 
ments or extensions to the property, or which compel 
the lessee to work the properly (e.g. a coal mine) even 
if the working results in a heavy loss to the lessee year 
by year. A covenant to repair may also fall heavily 
upon a lessee. 

The expression “so many years’ purchase” means the 
value of a property in terms of the annual net income 
derived therefrom. The number of years is found by 
dividing 100 by the rate per cent of interest which is 
required. For example, if an investment is required to 
yield 5 per cent, divide 100 by 5, and 20 is found to be 
the number of years’ purchase which should be paid. 
If the net income from a property is, say, £100, then 
multiply that by the twenty years — 

£100 

20 


£2,000 

If the property is purchased for £2,000, it is clear that 
the purchaser, obtaining from it a net income of £100, 
receives 5 per cent upon his outlay. And so with other 
rates — 

4 per cent == 25 years’ purchase 
fipercent = 16| „ „ 

3 per cent = 33|- „ „ and so on. 

Where a property is in the owner’s own occupation, 
the value may be fairly judged by ascertaining from the 
rate books at the rate collector’s or assistant overseer’s 
office (as the case may be) the amount at which the 
property is assessed for rating purposes. On house 
property if the assessment for rates is arrived at by 
deducting 10 per cent from the gross rent, and in the case 
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of land by a deduction of 5 per cent, when the assessment 
figures are obtained, one-ninth of the amount must be 
added to the assessment, in the case of house property, 
and one-nineteenth added in the case of land in order 
to obtain the amount which may be considered the 
gross rental of a place which is in the owner’s occupation. 

For example, a valuation of an agricultural freehold 
estate of, say, 50 acres might be as follows— 


£ S', d. 

Rent 210 0 0 

Deduct outgoings— £ 5 -. d. 


Tithe . . . . , 

. 6 

15 

Land Tax ... 


15 

Insurance . . . , 

! 1 

10 

Repairs 10 per cent 
Management 5 per cent 
(CoSection of rents, etc.) , 

. 21 

0 

. 10 

10 


40 10 0 


£169 10 0 


In the above example repairs and management 
expenses are put at 15 per cent of the rent. If, however, 
the property consisted only of buildings the repairs 
would usually be put at 10 to 15 per cent, and manage- 
ment at 5 per cent, but where, as in the case supposed, 
the estate consists of both land and buildings the 
deduction is, say, to 10 per cent for repairs and 5 per 
cent for management. If the buildings, fences, etc., are 
in a bad state of repair, 15 per cent might be deducted 
for repairs. 

The rates are paid by the tenant. 

If the estate is near a town its value is often taken at 
thirty years* purchase, or more, but if it is in a remote 
district twenty years’ purchase may probably be taken 
as its value. A valuation for estate duty must in no 
case exceed twenty-five years’ purchase. For safety a 
barker might reckon a well-situated estate at, say, 
twenty years* purchase, and one not so well-situated at, 
say, fifteen years. In the above example the £169 10s. 
net rental must be multiplied by 20 or 15 as the case 
may be, in order to arrive at the value. The rent of 
agricultural land varies considerably, say from £3 to £6 
or £7 an acre, and even higher in exceptional cases. A 
survey made in 1962 put the fair average rent of agri- 
cultuml land at £4 4s. per acre for a sitting tenant and 
£5 11s. for a new tenant. 

Under a building lease the lessee or leaseholder is 
under an obligation to build upon the land, and the 
owner of the freehold reserves to himself a rent, called 
the ground rent. The value, in the counhy, of well- 
secured ground rents, as an investment, is, say from 
eighteen to twenty years’ purchase. In such cases the 
lease is for a long period, and the only point to consider 
is the amount of interest required from the investment 
as represented by giving twenty years’ (~ 5 per cent) or 

eighteen years’ (= say, 6 per cent) purchase. But if the 

term to run is short then the reversion must be taken 
into ac^untj for example, if the ^ound rent is £30 
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and a house worth £3,000 has been built on the land, 
the land, with the house thereon, reverts to the lessor 
at the expiration of the lease, and if the lease has only 
a few years to run it is clear that that fact is a very 
important one in considering the value. 

Leasehold properly is more precarious than freehold 
and should be valued to pay a higher rate of interest so 
that, over and above the interest on the purchase money, 
it shall include such an amount of interest as vull 
accumulate to the purchase price at the end of the term. 
The rule for calculating the value is — 

First find the net annual value of the premises and 
the number of years the lease has to run, then the value 
of the said number of years at the proper rate of interest, 
multiplied by the annual value gives the value of the 
leasehold interest in the premises. 

For example, premises let at £450 a year with a 
ground rent of £50, and with 62 years to run, at 6 per 
cent interest, would work out as under — 

£ s. d. 

Rent 450 0 0 

Deduct ground rent . . . . 50 0 0 


400 0 0 

Years’ purchase at 6% with 61 years to 
run 16.217 


The present value of the premises is . £6,486 16 0 


Where money is borrowed on leaseholds the con- 
tinuous depreciation can be met by insurance. For 
example, in the case of a private house in London, 
purchased as an investment for letting, held on lease, 
62 years unexpired, rental £600, ground rent £114, 
purchase money £6,000 — 

£ s. d, t s, d. 
Rental value .... 600 0 0 

Deduct— 

Ground rent . . . 114 0 0 

Premium on Policy to secure 
£6,000 at expiration of lease, 
say . . . . 49 19 5 

163 19 5 


£436 0 7 


This represents, say, 6 per cent per annum interest on 
purchase money and repayment of the whole £6,000 
at expiration of lease. 

Provision must, of course, be made to charge the 
leasehold with the payment of the premium. 

By so insuring, a leasehold, coupled with the policy, 
becomes a permanent investment, and the result is to 
render this class of property much more marketable. 

Vatotions of coal mines, iron naines, works, 
factories, etc., require to be made by experts. 

It is wi^ to remember that a valuation of works as a 
going concern is quite a different matter from the value 
v^hen the works are closed. In such a case the works 
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may realise at a sale little more than the price of old 
material. Buildings which have been specially designed 
for some particular industry may be of very little value 
for any other puipose. 

When a valuation of a property is placed before a 
banker it is important to know when, and by whom, 
it was made. It is also useful to know at whose request 
it was prepared, for a valuation made on behalf of a 
borrower is likely to be more favourable than when 
made at the request of the banker. As valuations for 
certain purposes are often quite different from valuations 
prepared in connection with the negotiations for a loan, 
it is necessary to ascertain what gave rise to any valua- 
tion which is submitted. 

Further information regarding values is given under 
Licensed Property. (See also Fixtures, Title Deeds 
— ^Notes re Title, Wasting Assets.) 

The following are a few simple calculations in 
connection with investments — 

1. To find the price at which £100 stock bearing 5 
per cent interest must be bought to yield, say, 4 per 
cent — 

£100 

5 

4)500 

£125 

That is, multiply the amount by the rate of interest 
it bears, and divide by the rate of interest required. 

2. To find what interest £100 stock, bearing interest 
at 5 per cent, will yield when bought at a certain price, 
say, £150 — 

£100 

5 

15 0)500 

£3 6s. 8d. 

That is, multiply the nominal amount of stock by 
the interest it bears and divide by the price to be paid 
for it. 

3. In the purchase of property, divide £100 by the 
number of years’ purchase to be paid, to find the rate 
per cent which the investment wfil yield. The “years’ 
purchase” equals the rent multiplied by the number of 
years required to make the purchase price. 

4. To find the number of years’ purchase to give in 
order to obtain a certain rate per cent, divide 100 by the 
rate per cent. To pay 5 per cent the number of years 
would be twenty— thus — 

Rent £10 
20 

Price £200 

5. Where a property has been purchased for, say, 
£3,000, and the rent is £150 per annum, divide the rent 
into the price — 

150)3.000 

20 

and the quotient is the number of years’ purchase 
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which has been paid. Twenty years’ purchase equals 
5 per cent (see No. 3, above), (See Advances, Title 
Deeds.) 

VALUE IN ACCOUNT. A foreign bill often 
terminates with such words as “value in account,” 
“which place to account as advised,” or “which place 
to account with or without advice.” The words are 
merely a communication between the drawer and the 
acceptor, and do not affect a banker. 

VALUE RECEIVED. The last words in the body of 
a bill are very frequently “value received,” but they are 
not necessary to the validity of an English bill, as it is 
always implied in a bill of exchange that value has been 
received. It is otherwise in France. By Section 30 of 
the Bills of Exchange Act, 1882, “Every party whose 
signature appears on a bill is prima facie deemed to 
have become a party thereto for value.” 

VALUED POLICY. (See Marine Insurance 
POUCY.) 

VALUER. (See Appraiser.) 

VARIATION OF TRUSTS ACT, 1958. An Act to 
enlarge the jurisdiction of the Courts when considering 
any arrangement for varying or revoking trusts or 
enlarging the powers of trustees of managing or 
administering any property subject to a trust. Before 
1958 the statutory powers available to enable the Courts 
to sanction arrangements dealing with the management 
or administration of trust property were contained in 
Section 57 of the Trustee Act, 1925 (which applies to 
personalty settlements) and S^tion 64 of the Settled 
Land Act (which is restricted to settlemeiits of land). 
It was thought, however, that apart from its statutory 
powers the Court also possessed an inherent jurisdiction 
to sanction on behalf of infants and unascertained and 
unborn persons compromises which were thought to be 
for the benefit of such classes of persons and which had 
the approval of all beneficiaries who were sui juris. 
The House of Lords, however, decided in Chapman v. 
Chapman, [1954] 1 All E.R. 795, that such inherent 
jurisdiction existed only in cases when a dispute had 
arisen and not where the compromise represented a 
rearrangement of the beneficial interests with the con- 
sent of all beneficiaries sui juris. 

This decision left very few opportunities for the 
rearrangement of trusts which for one reason or 
another no longer represented the best interest of all the 
beneficiaries, and accordingly the Law Reform Com- 
mittee considered the whole question of the powers of 
the Courts to sanction the variation of tinsts. The 
result was the passing of the 1958 Act, which is intended 
to supplement the jurisdiction of the Courts and leaves 
untouched the existing statutory powers. It is to be 
noted that the Courts are given no powem to vary 
trusts, but only to sanction proposed variations on 
behalf of certain specified classes of beneficiaries, 
namely, in cases where such beneficiaries cannot ^ve 
their consent owing to infancy or some other incapacity, 
or where at the time of the application members of a 
class of beneficiary not then ascertained would be 
entitled, or where the interests of some person not yet 
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in existence are concerned, or where there is a bene- 
ficiary whose consent cannot be given because his 
interest is subject to protective or discretionary 
trusts. 

Any such arrangement proposed must have the 
approval of all beneficiaries sui juris, and there is no 
power to vary or revoke trusts against the wishes of 
such beneficiaries. 

The scope of the Act is very wide, and the powers 
given have been used by the Courts in a generous 
fkshion in a wide range of cases where trusts no longer 
seem to be giving e&ct to the wishes of the settlor, 
whether owing to changed circumstances or unforeseen 
difficulties. However, the passing of the Trustee 
Investments Act, 1961, seems hkely to restrict somewhat 
the extent of the influence and power of the 1958 Act, 
notwithstanding that the later Act provided that “the 
enlargement of investment power of trustees by this 
Act shall not lessen any power of a Court to confer 
wider powers of investment on trustees, or afiect the 
extent to which any such power is to be exercised.” 

In a number of recent cases the Courts have taken 
the view that since Parliament has now indicated the 
extent to which trustees ougjit to be free to invest 
otherwise than in gilt-edged investments, special 
grounds must now be adduced before the limits set by 
the 1961 Act can be exceeded. (See Trustee Invest- 
ments.) 

VENDOR’S SHARES. Where a private business is 
converted into a limited company, the vendor may 
receive shares instead of cash, in payment of the pm- 
chase price. The vendor’s shares may rank along with 
the ordinary shares, or they may form the subject of a 
special agreement as to dividend. 

VESTED REMAINDER. (See Remainder.) 

VESTING ASSENT. (See Personal Representa- 
tives, Settled Land.) 

VESTING DEED, A settlement of a legal estate m 
land is effected by two deeds, a vesting deed and a trust 
instrument. By the vesting deed the le^l estate in the 
land is conveyed to the tenant for life or statutory 
owner. It requires a ten shilling stamp. (See Settled 
Land.) 

VICTORY BONDS, 4 %. Issued by the Government 
in 1919. Price of issue £85 per cent. The bonds are 
redeemable at par by a cumuktive sinking fund operat- 
ing by means of annual drawings. The numbers of the 
bonds drawn for redemption on each occasion wm 
be advertised in the London Gazette. Interest on bonds 
drawn for repayment will cease from the date on which 
the bonds fecome repayable. The bonds will be 
accepted at their face value in payment of death duties, 
pro\ided that they have been held not less than sk 

months preceding the date of death. The bonds may be 

registered in the holder’s name and thus made tr^sfer- 
able by deed; and the registered bonds may be re- 
converted into bonds to bearer by means of transf^. 
The dividends are paid by means of coupons attached 
to the bonds, whether registered or to bearer. 

The bonds form a trustee investment, and trustees 
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may invest therein notwithstanding that the price may 
at the time of investment exceed the redemption value 
of £100 per cent. 

VISA. The endorsement placed on a passport by the 
appropriate officials of the county concerned. Thus 
an English passport issued for use in France can have a 
Swiss visa placed thereon to enable the holder to cross 
the French frontier into Switzerland. 

VOLUNTARY CONVEYANCE. A conveyance of 
property when there is no valuable consideration. A 
deed of gift is a voluntary conveyance; but a marriage 
settlement is not, because the marriage is a valuable 
consideration. (See Conveyance, Estate Duty, Gifts 
Inter Vivos, Settlements— -Settlor Bankrupt.) 

VOLUNTARY LIQUIDATION. VOLUNTARY 
WINDING UP. (See Winding UP.) 

VOLUNTARY SETTLEMENTS. (See Gifts Inter 
Vivos, Settlements— Settlor Bankrupt.) 

VOSTRO ACCOUNT. (See Nostro Account.) 

VOTES. The articles of association of a company 
should be perused when information is required 
respecting the voting power of members, in the case of 
a company to which the regulations in Table A apply 
(see Section 8 of the Companies Act, 1948, under 
Articles of Association), the rules are as follows — 

“62. Subject to any rights or restrictions for the time 
being attached to any class or classes of shares, on a 
show of hands every member present in person shall 
have one vote. On a poE every member shall have one 
vote for each share of which he is the holder. 

“63. In the case of joint holders, the vote of the 
senior who tenders a vote, whether in person or by 
prosy, shall be accepted to the exclusion of the votes of 
the other joint holders; and for this purpose seniority 
shall be determined by the order in which the names 
stand in the register of members. 

“64, A member of unsound mind, or in respect of 
whom an order has been made by any Court having 
jurisdiction in cases of mental illness, may vote, 
whether on a show of hands or on a poll, by his com- 
mittee, receiver, curator bonis, or other person in the 
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nature of a committee, receiver, or curator bonis 
appointed by that Court, and any such committee, 
receiver, curator bonis, or other person may, on a poll, 
vote by proxy, 

“65. No member shall be entitled to vote at any 
general meeting unless all calls or other sums presently 
payable by him in respect of shares in the company 
have been paid. 

“67. On a poll votes may be given either personally 
or by proxy. 

“68. The instrument appointing a proxy shall be in 
writing under the hand of the appointer or of his 
attorney duly authorised in writing, or, if the appointer 
is a corporation, either under seal, or under the hand of 
an officer or attorney duly authorised. A projy need 
not be a member of the company. 

“69. The instrument appointing a proxy and the 
power of attorney or other authority, if any, under 
which it is signed or a notarially certified copy of that 
power of authority shall be deposited at the registered 
office of the company, or at such other place within the 
United Kingdom as is specified for that purpose in the 
notice convening the meeting, not less than forty-eight 
hours before the time for holding the meeting, or ad- 
journed meeting, at which the person named in the 
instrument proposes to vote, or in the case of a poll, 
not less than twenty-four hours before the time 
appointed for the taking of the poll, and in default the 
instrument of proxy shall not be treated as valid.” 
(See Companies, Proxy, Resolutions.) 

VOUCHERS. Paying-in slips, cheques, and office 
debit and credit slips are included under the term 
“vouchers.” They are documents which vouch for the 
correctness of book entries. 

There is no legal period beyond which old vouchers 
may be destroyed. A debt is statute-barred at the end 
of six years, but vouchers are, for various reasons, 
frequently required for a longer period than six years, 
(See Cancelled Cheques and Bills, Winding Up.) 

VOYAGE POLICY. (See Marine Insurance 
Policy.) 
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WADSET. An old Scots law term for a mortgage or 
bond and disposition in security. 

The word occurs in the Stamp Act, 1891. (See under 
Bond.) 

WAGES CHEQUES OF A COMPANY. Section 
319, Companies Act, 1948, provides that a lender of 
money to a company for the payment of salaries or 
wages shall have the same right of priority in a winding- 
up as the clerk, workman, etc., would have had if he 
had not been paid. In a winding-up, a clerk or servant, 
or workman or labourer, is entitled to payment in full 
of salary or wages for the preceding four months up to 
a sum not exceeding £200. Hence any advance by a 
bank for the express purpose of providing salaries and/ 
or wages of a company can be regarded as a preferential 
claim up to the above limit in the event of the company’s 
liquidation. It is advisable to charge such cheques, 
clearly marked and drawn as wages cheques, to a 
separate account designated “wages account” and 
opened under resolution of the company. The pro- 
cedure is useful where a banker does not wish to increase 
the company’s advance against the existing security and 
the company appears to have sufiScient free assets to 
support the preferential claim if winding-up takes place. 
The practice has been approved by the Courts, in par- 
ticular in the case of National Provincial Bank v. 
Freedman & Pubens (1934), and in re Primrose Builders 
Limited^ [1950] Ch. 561, but note the limitation in the 
case of re E. J, Morel (1934) Ltd, [1962] Ch. 21. 

WAIVER. To waive a right is to relinquish or 
renounce all claim to it; the renunciation is termed a 
waiver, 

A bill may be discharged by waiver where the holder 
of it at or after maturity absolutely and unconditionally 
renounces his rights against the acceptor. (Bills of 
Exchange Act, 1882, Section 62.) 

WALKS COLLECTIONS. Cheques, bihs of ex- 
change, etc., which are drawn upon banks in London, 
other than clearing banks, are presented for payment 
direct by clerks or messengers from the Walks Depart- 
ments of the collecting banks. Where such items are 
drawn on one of the non-clearing banks outside 
London, it is usual for the collecting bank to arrange 
for presentation to be made by one of its own branches 
near to the non-clearing bank in question. 

WALL STREET. The New York Stock Exchange. 

WAR SAVINGS CERTIFICATES. (See National 
Savings Certoicates.) 

WAREHOUSE-KEEPER»S CERTIFICATE, OR 
RECEIPT. A document issued by a warehouse-keeper 
stating that certain goods are held in his warehouse at 
the disposal of the person named. Such a certificate 
or receipt is not transferable and the goods are not 
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deliverable upon its production. It is simply an acknow- 
ledgment of having received certain goods. 

^en the owner wishes to obtain the goods he 
signs a delivery order (q.v,); or, if desired, he may 
obtain a warehouse warrant stating that the goods 
are deliverable to the person named therein or to 
his assigns by indorsement. (See Warehouse-keeper’s 
Warrant.) 

When warehouse-keeper’s receipts are pledged with a 
bank, the customer should sign the bank’s letter of lien. 
The receipts should be in the bank’s name, and when 
delivery of the goods is required the bank will sign a 
delivery or transfer order. Normally, such a pledge of a 
warehouse-keeper’s receipt is not a good security with- 
out acknowledgment from the warehouse of the right of 
the bank to caU for possession. (See Delivery Order, 
Transfer Order.) 

A banker should be careful to see that a warehouse- 
keeper’s receipt states that the goods mentioned in the 
receipt are subject to rent only in respect of those goods, 
otherwise he may find that they are subject, in addition 
to that rent, to a general lien for rent and charges due 
in respect of other goods from the party to whom the 
receipt was ori^afiy issued. (See Bankers* Advances 
Against Produce, by A, Williams.) 

In the event of the customer’s bankruptcy, unless the 
goods have been registered in the banker’s name, the 
property will vest in the trustee in bankruptcy. 

Although a receipt or certificate is usually regarded 
as a mere acknowledgment of the goods, the term 
“warehouse-keeper’s certificate” is sometimes used 
(see Factors Act, Section 1 (4)) to indicate a docu- 
ment which is evidence of the title of the person 
named therein or his assigns to the goods. (See Dock 
Warrant.) 

No stamp duty is exigible on a warehouse-keeper’s 
receipt. ^ _ 

WAREHOUSE-KEEPER’S WARRANT. WARE- 
HOUSE WARRANT. A document issued by the keeper 
of a warehouse stating that the goods named therein 
are entered in the books and are deliverable to the 
person mentioned or to his assigns by indorsement. 
(See Warrant for Goods.) 

A form of warehouse warrant is shown on p. 592. 

This warrant must be presented at the office, re^- 
larly assigned by indorsement, and all charges paid, 
before delivery of the goods can take place. ^ 

The expression “warehouse-keeper’s certificate” m 
the Factors Act (^.t?.) refers to such a document as is 
here described as a warrant. 

The remarks made regarding a dock warrant (see 
Dock Warrant) apply equally to a warehouse-keeper’s 
warrant. 
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Sugar Warehouse 

No. 

Warrant. 

For 

Imported in the ship from 
Captain entered by 

on the 

Rent payable from the 

Examined and entered by 

Ledger Folio 
Liverpool 19 . 

Deliver the above-mentioned goods to or 

assigns, by indorsement hereon. 

Warehouse-keeper. 

{On the back: Deliver the within-mentioned goods 
to or order.) 

(See Warehouse-keeper’s Certificate or Receipt.) 

WARRANT (HER MAJESTY’S). By the Stamp 
Act, 1891, the stamp duty is — 

Warrant under the sign manual of Her £ s, d. 

Majesty 10 0 

WARRANT FOR GOODS. A document issued by 
a dock company, a warehouse-keeper, or wharfinger, 
stating that the goods named therein are deliverable to 
the person mentioned, or his assigns by indorsement. 
(See Dock Warrant, Warehouse-keeper’s Warrant, 
Wharfinger’s Warrant.) 

The expression “warehouse-keeper’s certificate” (as 
in the Factors Act, q,v,) is sometimes used instead of 
the expression “warehouse-keeper’s warrant.” 

Various warehouse-keeper’s have acquired statutory 
powers (by private Act of Parliament) to issue warrants 
transferable by indorsement. Such warrants, duly 
indorsed, transfer a good title to the goods (subject to 
the payment of rent and charges due to the warehouse- 
keeper in respect of the goods specified in the warrant). 
But where warrants are issued by warehouse-keepers 
who have not obtained statutory powers to issue 
warrants transferable by indorsement, a bank should, 
when taking such warrants, have them issued in its own 
name. The Courts have held that a warehouse-keeper 
cannot be compelled, without his consent, to hold 
goods deposited with him for any person other than the 
original depositor. When, however, the above-men- 
tioned statutory powers have been acquired, such 
consent is not necessary, and the holders of warrants 
can transfer the property in the goods without reference 
to the warehouse-keeper. (See Warehouse-keeper’s 

CERTinCATE OR RECEIPT.) 

When taking warehouse-keepers’ warrants and 
receipts a banker should satisfy himself as to the 
reliability of the issuer, if a private firm or individual. 

When these documents of title axe pledged with a 
bank as security for an advance, the customer should 
sign the bank’s pledge form (stamped 6d.) in which he 
agrees, amongst other things, that “all bills of lading, 
dock or warehouse warrants or oth^ documents, now 
or at any time deposited by me with you and aH pro- 
perty r^resented thereby are hereby pledged and hypo- 
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thecated to you, and shall be held by you as security 
for payment on demand of all amounts which I may 
now owe you, or for which I may from time to time 
become indebted to you; and that the bank shall have 
full liberty to dispose of the property at its discretion.” 
He also undertakes to keep the property covered by 
insurance against fire. 

Documents of title to goods pledged with a bank may 
be handed back to a customer on Ms signing an under- 
taking to pay the proceeds from sales of the goods 
direct to the bank. (See Trust Letter or Receipt.) 

See under Factors Act as to the effect of pledges of 
documents of title by mercantile agents, etc. 

By the Finance Act, 1949, stamp duty was abolished 
in respect of warrants for goods. 

WARRANT OF ATTORNEY. A written authority 
given by a debtor to a solicitor empowering the solicitor 
to appear in an action against the debtor and to suffer 
judgment for the debt to be entered up against him. 
The stamp duty, by the Stamp Act, 1891, is — 

Warrant of Attorney to confess 
and enter up a judgment given 
as a security for the payment or 
repayment of money, or for the 
transfer or retransfer of stock. 

See Mortgage, etc. 


Warrant of Attorney of any other £ s. d, 

kind 10 0 

(See Cognovit Actionem.) 


WASTE. (See Impeachment OF Waste.) 

WASTE BOOK. WASTE SHEETS. Old terms for 
a system of analysis of the daily transactions occurring 
in a bank office, now superseded by mechanised book- 
keeping. (See Control.) 

WASTING ASSETS. Assets, such as mines or 
quarries, which become used up in course of time by 
working them. A mine, for example, which is being 
steadily worked will become less valuable year by year 
as the mineral is extracted. To meet this depreciation 
in the value of the property, a certain sum should be 
provided out of each year’s profits. Although it is a 
prudent and usual course for a company to adopt, 
there is, however, no obligation upon the company to 
provide such a fund. The Court of Appeal have held 
“that there is no law to prevent a company from sinking 
its capital in the purchase of a property producing 
income, and dividing that income without making 
provision for keeping up the value of the capital, and 
that fixed capital may be sunk and lost and yet the excess 
of current receipts over current expenses may be 
applied in payment of a dividend, though where the 
income of a company arises from the turning over of 
circulating capital, no dividend can be paid unless the 
circulating capital is kept up to its original value, as 
otherwise there would be a payment out of capital.” 
{Verner v. General and Commercial Investment Trust, 
[1894] 2 Ch. 239.) 

Plant and machinery wear out and become obsolete. 
A liberal depreciation should therefore be written off 
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each year and a reserve fund be established for the 
purpose of replacing such assets when necessary. 

A patent worked by a company is a wasting asset, 
and as it can only, as a rule, be kept alive by payment 
of certain fees for fourteen years, that period is called 
the life of the patent. 

WATERBORJ>® AGREEMEIST. An agreement of 
London Underwriters which came into force on 1st 
February, 1938, by which war risk insurance cover is 
confined to the period whilst the interest is on board the 
overseas vessel, the only exception being that in the 
case of transhipment fifteen days is allowed whilst the 
goods are being transhipped to the oncariying overseas 
vessel. 

WATERED CAPITAL. WATERED STOCK. The 
stock, or capital, of a company is said to be “watered” 
when it is added to, or increased, by way of paper 
entries only, or when further shares are issued without 
any provision being made to provide yield thereon. For 
example, if a company with 1,000 shares on which it 
pays 10 per cent increases the number to 2,000, the 
yield on the 2,000 will only be 5 per cent unless more 
profits are earned. 

WAYS AND MEANS ADVANCES. The name given 
to advances made by the Bank of England to the 
Treasury to meet payments for the annual supply 
services. These advances are borrowed on the credit 
of sums authorised by Parliament for Ways and Means, 
and are to be distinguished from “Deficiency Advances” 
which are obtained to meet permanent charges. 

W^GHT-NOTE. A document issued by some 
dock companies giving the weight of certain goods in 
their possession, and stating the amount of the purchase 
money which is owing. The possessor of the weight- 
note is entitled to the warrant for the goods upon com- 
plying with the conditions of sale and paying the balance 
of the purchase money as expressed on the weight-note 
on or before the expiration of the time for payment of 
the purchase money. 

WHARFINGER’S RECEIPT, OR CERTIFICATE. 
A document issued by a wharfinger (that is, the owner 
of a wharf) acknowledging receipt of goods committed 
to his charge, or certifying that certain goods are ready 
for shipment. Such a receipt or certificate is not 
ordinarily a document of title and the goods named 
therein do not pass by indorsement of the receipt. To 
effect a delivery of the goods, a delivery order must be 
signed. When these receipts are pledged with a bank 
as security they should be in the name of the bank. The 
same remarks apply as in the case of a Wairehouse- 
KEEPER’S CERTOICAIE OR RECEIPT 

A wharfinger’s warrant, stating that the goods are 
deliverable to the person named therein or to his 
assigns by indorsement, does form a document of title. 
(See Warehouse-Keeper’s Warrant, Dock Warrant, 
Factors Act.) 

WHARFINGER’S WARRANT. A document issued 
by a wharfinger which states that the goods named 
therein are deliverable to the person mentioned or his 
assigns by indorsement. 
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The remarks which apply to a dock warrant apply 
equally to a wharfinger’s warrant. (See Dock Warrant, 
Warrant FOR Goods.) 

WELL, A writing hy which an owner of property 
declares what is to be done with it after his death. The 
person making a will is called the testator. A minor 
cannot make a valid will, except in the case of a soldier, 
sailor, or airman on active service. These parties can 
make verbal wills in the presence of witnesses; if 
written, their wills need not be attested. [Wills (Soldiers 
and Sailors) Act, 1918.] 

A testator’s signature should be witnessed by two 
persons. The following is a common attestation 
clause: “Signed by the said the testator in the 
presence of us, both present at the same time, who in 
his presence and at Ms request and in the presence of 
each other have hereunto set our names as witnesses.” 

A legatee, or his wife (or husband as the case may 
be), should not be a witness to the testator’s signature, 
otherwise the legacy will be forfeited. 

An executor (who takes no benefit under the will) is 
a competent witness. 

In Re Royce^ [1953] 3 All E.R. 586, the Court had 
held that a solicitor who had attested a will and was 
appointed to be a trustee following the death of one of 
the named trustees was debarred by the Wills Act of 
1837 from taking any benefit under the provisions in 
the wM authorising remuneration of trustees and a 
trustee solicitor charging for Ms services. The Court of 
Appeal held, however, that the language of the Wills 
Act indicated that the circumstances at the date of 
attestation only must be regarded, and at that date no 
beneficial interest had been given to the attesting 
witness, neither did such an interest arise at the date of 
death. The appointment was the Act of persons other 
than the testator, and was made after Ms death. (See 
The Times y July 14th, 1959.) 

A win is revoked by the marriage of the testator. 

From 1st January, 1926, by the Uw of Property 
Act, 1925, a will expressed to be made in contemplation 
of a marriage shall not be revoked by the marriage. 
(Section 177.) 

A codicil is an addition to a will by wMch some change 
in the terms of the will is effected, and it must be dated 
and signed by the testator and attested by two witnesses 
in the same way as the former part of the document. 

The testator and each witness must sign his name or 
initials against any alteration of interlineation that may 
be made in a will; but no alteration must be made after 
execution. The alterations should also be referred to 
in the attestation clause. 

The persons who are appointed by the testator to 
cany out the provisions of Ms will are called the 
executors, and it is their duty to obtain probate of the 
will; that is, an official copy of the will issued by the 
registrar of the registiy where the will is proved. If any 
trusts are created by the will the persons whom the 
testator names to cany out the provisions of such 
trusts are called the trustees. A copy of a wfil may be 
seen, on payment of a fee of one shilling, at the registry 
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where it was proved; and a copy of any will may be 
seen at Somerset House on payment of a like fee. A 
copy of a will may be obtained on payment of a fee 
regulated by the length of the document. 

A professionally drawn will will be strictly construed 
by the Courts, but in the case of a “home-made” will 
a considerable degree of latitude may be given in 
trying to arrive at the true intention of the testator. 
Thus, in Perrin v. Morgan, [1943] 1 All E.R. 187, the 
word “money” sufficed to pass all the personal estate. 

In Re Stonham, deceased Lloyds Bank Limited v. 
Maynard and Others (107 S.J. 74) a testatrix bequeathed 
“cash at Lloyds Bank” to a certain beneficiary, and at 
the date of her death was possessed of both a current 
and a deposit account with Lloyds Bank. It was held 
that “cash at Lloyds Bank” included the money on 
deposit, although, that being subject to seven days’ 
notice of withdrawal, it was not ready money. 

The following is a form of a simple wUl where a 
husband leaves everything whatsoever to his wife — 

This is the last will and testament of me John Brown 
of Carlisle in the county of Cumberland, Grocer, as 
follows, that is to say, I devise and bequeath all my real 
and personal estate whatsoever and wheresoever and 
of every description unto my wife Mary, her heirs, 
executors, administrators and assigns absolutely for 
ever. I appoint my said wife Mary sole executrix 
hereof. I revoke all prior wills by me made. In witness 
whereof I have hereunto set my hand this second day 
of July one thousand nine hundred and 

John Brown. 

Si^ed by the testator as and 
for his last will in the presence 
of us who, at his request in 
his presence and in the presence 
of each other have hereunto 
set our names as witnesses 

John Jones, English Street, Carlisle, Draper. 

James Smith, 2 North Street, Carlisle, Clerk. 

(See Executor.) 

By the Industrial and Provident Societies (Amend- 
ment) Act, 1913, a member of a registered society may 
nominate any person to receive at his death such pro- 
perty in the society as may be his at the time of his 
decease (whether in shares, loans, or deposits). Such 
nomination shall be valid to the extent of one hundred 
pounds, but not further, A nomination may be revoked 
by a subsequent nomination, but shall not be revocable 
or variable by the will of the nominator. The marriage 
of a member shall oprate as a revocation of any 
nomination made by mm before such marriage. 

It is recorded that the shortest, properly executed 
will known to have been proved was “all to 
the name being that of the testator’s wife. Probably 
one of the longest is a will in Somerset House said to 
don^in 95,940 words. 

mmmULS. vnmfmis. Names sometimes 
given to accomuKxfetion bills Another similar 
nme is “Idtes,” 


WINDING UP. There are three types of winding up: 
compulsory, voluntary, and voluntary under the 
supervision of the Court. 

Compulsory Winding Up 

Under Section 222 of the Companies Act, 1948, a 
company may be wound up by the Court if— 

{a) The company has by special resolution resolved 
that the company be wound up by the Court; 
(jb) Default is made in delivering the statutory 
report to the Registrar or in holding the 
statutory meeting; 

(c) The company does not commence its business 
within ayear from its incorporation or suspends 
its business for a whole year; 

{d) The number of members is reduced in the case of 
a private company below two or in the case 
of any other company below seven; 

(e) The company is unable to pay it debts; 

(/) The Court is of the opinion that it is just and 
equitable that the company shall be wound up. 
As to ie), a company is deemed to be unable to pay 
its debts if a creditor for a sum exceeding £50 has served 
a demand for payment on the company and has had 
no satisfaction at the end of three weeks. Also if exe- 
cution or other process issued on a judgment is returned 
unsatisfied in whole or in part, and also if it is proved 
to the satisfaction of the Court that the company is 
unable to pay its debts. (Section 223.) 

An application to the Court for winding up is made 
by petition presented by the company or by any creditor 
or contributoiy. Where a company is being wound up 
voluntarily or subject to supervision, a winding up 
petition may be presented by the official receiver. 

The effect of a winding up order is to make the 
official receiver provisional liquidator until such time 
as the Court appoints a liquidator. Where a liquidator 
is not so appointed, the official receiver continues as 
liquidator of the company. A statement of affairs must 
be submitted to the official receiver within fourteen 
days. 

On the making of a winding up order, separate 
meetings of creditors and contributories are held to 
determine if application shall be made to the Court for 
the appointment of a liquidator in place of the official 
receiver and also to determine if a committee of inspec- 
tion shall be appointed to act with the liquidator and if 
so, to elect members thereof. 

The powers of a liquidator in a compulsory winding 
up are given in the Companies Act, 1948, as follows — 
“245. (1) The liquidator in a winding up by the 
Court shall have power with the sanction 
either of the Court or of the committee of 
inspection— 

“(a) to bring or defend any action or other 
legal proceeding in the name and on 
behalf of the company; 

“(6) to carry on the business of the com- 
pany, so far as may be necessary for the 
beneficial winding up thereof: 
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‘*(^) to appoint a solicitor to assist him in 
the performance of his duties. 

“(<f) to pay any classes of creditors in full; 
“(e) to make any compromise or arrange- 
ment with cr^itors or persons claiming 
to be creditors, or having or alleging 
themselves to have any claim, present or 
future, certain or contingent, ascertained 
or sounding only in damages against the 
company, or whereby the company may 
be rendered liable; 

“(/) to compromise all calls and liabilities 
to calls, debts and liabilities capable of 
resulting in debts, and all claims, present 
or future, certain or contingent, ascer- 
tained or sounding only in damages, 
subsisting or supposed to subsist 
between the company and a contributory 
or alleged contributory or other debtor 
or person apprehending liability to the 
company, and all questions in any way 
relating to or affecting the assets or the 
winding up of the company, on such 
terms as may be agreed, and take any 
security for the discharge of any such 
call, debt, liability or claim and give a 
complete discharge in respect thereof.” 

‘(2) The liquidator in a winding up by the Court 
shall have power— 

“(tr) To sell the real and personal property, 
and things in action of the company by 
public auction or private contract, with 
power to transfer the whole thereof to 
any person or company, or to sell the 
same in parcels: 

*\b) To do all acts and to execute in the 
name and on behalf of the company, all 
deeds, receipts, and other documents, 
and for that purpose to use, when neces- 
sary, the company’s seal: 

“(c) To prove, rank, and claim in the 
bankruptcy, insolvency, or sequestration 
of any contributoiy, for any balance 
against his estate, and to receive divi- 
dends in the bankruptcy, insolvency, or 
sequestration in reg^ect of that baliace, 
as a separate debt from the bankrupt or 
insolvent, and rateably with the other 
separate creditors: 

“(d) To draw, accept, make, and indorse 
any bill of exchange or promissory note 
in the name and on behalf of the com- 
pany, with the same effect with reject 
to the liability of the company as if the 
bill or note had been drawn, accepted, 
made, or indorsed by or on beh^ of 
the cx>mpany in the course of its business : 
“(c) To raise on the security of the assets 
of the company any money requisite: 

“(/) To take out in his official name, letters 
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of administration to any deceased con- 
tributory, and to do in his official name 
any other act necessary for obtaining 
payment of any money due from a con- 
tributoty or his estate which cannot be 
conveniently done in the name of the 
company; and in all such cases the 
money due shall, for the purpose of 
enabling the liquidator to take out the 
letters of adimnistration or recover 
the money, be deemed to be due to the 
liquidator himself: 

“(^) To appoint an agent to do any business 
which the liquidator is unable to do 
himself: 

“(A) To do all such other things as may be 
necessary for winding up the affairs of 
the company and distributing its assets.” 

Payments of Liquidator in English Winding Up 
into Bank 

“Section 248. (1) Every liquidator of a company 
which is being wound up by the Court in 
England shall, in such manner and at such 
times as the Board of Trade, with the con- 
currence of the Treasury, direct, pay the 
money received by him to the Companies 
Liquidation Account at the Bank of England, 
and the Board shall furnish him with a certifi- 
cate of receipt of the money so paid: 

Provided that, if the committee of inspection 
satisfy the Board of Trade that for the purpose 
of carrying on the business of the company or 
of obtaining advances, or for any other reason, 
it is for the advantage of the creditors or con- 
tributories that the Hquidator should have an 
account with any other bank, the Board shall, 
on the application of the committee of 
inspection, authorise the liquidator to make 
his payments into and out of such other bank 
as the committee may select, and thereupon 
those payments shall be made in the prescribed 
manner. 

‘(2) If any such liquidator at any time retains for 
more than ten days a sum exceeding fifty 
pounds, or such other amount as the Board of 
Trade in any particular case authorise hto to 
retaiu, then, unless he explains the retention 
to the satisfaction of the Board, he shall pay 
interest on the amount so retained in excess 
at the rate of twenty per cent per annum, and 
shall be liable to dismlowance of all or such 
part of his remuneration as the Board may 
thfnk just, and to be removed from his office 
by the Board, and shall be liable to pay any 
expenses occasioned by reason of his default. 

'(3) A liquidator of a company which is being wound 

up by the Court in England shall not pay any 
sums received by, him as liquidator into his 
private banking account.” 
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By section 242— 

“(4) If more than one Kquidator is appointed by the 
Court, the Court shall declare whether any 
act by this Act required or authorised to be 
done by the liquidator is to be done by all or 
any one or more, of the persons appointed,” 

Where a special account is opened all payments out 
are to be made by cheque payable to order, bearing on 
its face the name of the company, to be signed by one 
member of the committee of inspection and by si^h 
other person, if any, as the committee may appoint. 
If there is no committee of inspection, the official 
receiver may, subject to the directions of the Board of 
Trade, exercise the functions of a committee with 
regard to a special bank account. See further under 
Liquidator. 

Compulsory winding up commences from the date 
of the presentation of the petition, unless a voluntary 
winding up was previously in process, in which case 
the winding up dates from the passing of the resolution 
to wind up. 

Cheques drawn after the presentation of the petition 
and before the making of the Order in favour of the 
company may be paid in cash. This is because Section 
227 of the Companies Act, 1948, provides that in a 
winding up by the Court, any disposition of the property 
of the company made softer the commencement of the 
winding up shall be void, unless the Court otherwise 
orders. A payment in cash to the company’s agent 
cannot be a “disposition” by the bank, but any pay- 
ment to a third parly may prove to be within that 
category. Sometimes, especially where a petition is 
presented by a contributory (i.e. a shareholder) arising 
out of a dispute, the company being imdoubtedly 
solvent, a good indemnity from a third party who is 
undoubted for the amounts involved may be the solu- 
tion. In D. B, Evans (Bilston) Ltd, v. Barclays Bank 
(The Times, Feb. 17th, 1961), however, the bank refused 
to pay out after the filing of a winding-up petition which 
was presented against the plaintiflfs, tiieir customers, on 
January 16th, 1961. On the same day an application 
was made to the Court under Section 206 of the Com- 
panies Act, 1948, for a scheme of arrangement to be 
prepared. The company were public works contractors 
employing 600 workmen with a weekly wage bill of 
£8,000. The Court adjourned the winding-up pro- 
ceedings pending the sanctioning of the scheme. The 
bank allowed the plaintiflfs to withdraw credit balances 
which were in existence prior to the fifing of the 
winding-up petition (subject to the retention of a sum 
which had b^n garnisheed) but informed them that the 
credit balance of a newly opened No. 4 account 
(instituted shortly after the filing of the vrinding-up 
petition) and the proceeds of any further cheques 
which noight be paid in for the credit of this account, 
would be frozen pending the outcome of the winding- 
up petition. 

In saying thk the bank had in contemplation the terms 
of Section 227 of tiie Compames Act, 1948 (vide supra). 
bank feared that if they paid out money to their 
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company customer in these circumstances, they might 
be called upon again at a later date to pay an equivalent 
amount to the liquidator. 

The company in the next few weeks received cheques 
payable to themselves but could not turn them into 
cash, knowing that if they paid them into their bank for 
collection, the proceeds would be frozen. They had no 
other cash resources and were, therefore, faced with the 
prospect of having to discharge their employees and 
cease work. They therefore brought an action against 
the bank claiming damages for breach of contract and 
asking for an injunction to restrain the defendant bank 
from refusing to honour the company’s cheques to the 
extent that the company’s banking account was in 
credit. In the Court of Appeal it was said for the 
company that a banker, unless he had a special term 
in his contract, was bound to pay his customer’s cheques 
to the limit of the amount in credit, unless there was 
some legal bar. It was submitted that there was no 
legal bar in the present case. 

The defendant bank relied on Section 227. After 
hearing legal argument the Court adjourned to allow the 
parties to confer. Before adjourning. Sellers, L.J., 
asked whether some limited arrangement might not be 
made, not absolutely restricted to wages, but on as 
stringent terms as the bank desired. His Lordship 
could not see that the bank would be running any risk. 

A scheme was then agreed between the parties to the 
effect that the company should pay in to the credit of 
their account such cheques, payable to them, as they 
wished, and the bank would honour cheques to the 
extent of the credit balance from time to time, provided 
that such cheques were drawn to cash or to me com- 
pany’s order and were properly certified by a director 
of the company and a solicitor or a chartered accountant 
as necessary to be disbursed for the purpose of carrying 
on its business. If within the following three weeks the 
scheme under Section 206 of the Companies Act, 1948, 
was approved by the creditors, the above order would 
continue until the adjourned hearing of the winding-up 
petition. 

The Court duly gave its sanction to this arrangement 
and accordingly was not required to resolve the question 
of law arising. The case, however, instanced the diffi- 
culties in which both banker and customer are placed 
in the interim period between the presentation of a 
petition and the possible making of a winding-up order. 

Voluntary Winding Up 

“Section 278 (1) A company may be wound up 
voluntarily— 

(a) When the period, if any, fixed for the duration of 

the company by the articles expires, or the 
event, if any, occurs, on the occurrence of 
which the articles provide that the company 
is to be dissolved and the company in general 
meeting has passed a resolution requiring the 
company to be wound up voluntarily. 

(b) If the company resolves by special resolution that 

the company be wound up voluntarily. 
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(c) If the company resolves by extraordinaiy 
resolution to the effect that it cannot by reason 
of its liabilities continue its business and that it 
is advisable to wind up.” 

There are two kinds of voluntary winding up— a 
creditors’ voluntary winding up and a members’ 
voluntary winding up. Both kinds are brought about 
by resolutions of the company which must be adver- 
tised in the London Gazette within seven days. Both 
types of winding up commence from the passing of the 
resolution, from which date the company must cease 
to carry on business except for the purpose of winding 
up. On notice of the passing of a winding-up resolution 
the account should be stopped. 

Creditors* Voluntary Winding Up 
(Sections 292-300) 

A meeting of creditors must be summoned for the 
day or the day following the day when the meeting of 
the company is to be held at which the resolution to 
wind up is to be proposed. The meeting of creditors 
must be advertised in the London Gazette and at least 
two local newspapers. The creditors and the company 
at their respective meetings may nominate a liquidator; 
if different persons are nominated, the creditors’ 
nominee shall be liquidator, and if the creditors make 
no nominations, the company’s choice shall be liquid- 
ator. The creditors may appoint a committee of inspec- 
tion to act with the liquidator. On the appointment of a 
liquidator the powers of the directors cease except so 
far as the committee of inspection or, if there is no such 
committee, the creditors, sanction continuance thereof. 
If a vacancy occurs by death, resignation or otherwise 
in the office of liquidator, the creditors may fill the 
vacancy. If more than one liquidator is appointed, the 
resolution should state how many are to act; failing 
any such provision not less than two must act 

Members' Voluntary Winding Up 
(Sections 283-91) 

This occurs where the directors of a company at a 
board meeting make a statutory declaration, within the 
five weeks immediately preceding the date of the passing 
of the winding-up resolution, to the effect that they have 
made a full inquiry into the affairs of the company and 
have formed the opinion that the company will be able 
to pay its debts in full within twelve months from the 
commencement of the winding up. The declaration 
must embody a statement of the company’s assets and 
liabilities as at the latest practicable date before the 
making of the statutory declaration. 

Any director making such a declaration, without 
having reasonable grounds for believing that the com- 
pany will be able to pay its debts in full within the 
specified period, incurs heavy penalties. 

If the company is duly wound up, but its debts are 
not paid or provided for in full within the stated period, 
it will be presumed until the contrary is shown that the 
director did not have reasonable grounds for his opinion. 
(Section 283.) 


The company in general meeting shall appoint one 
or more liquidators, and thereupon the powers of the 
directors cease except in so far as the company in general 
meeting or the liquidator sanctions the continuance 
thereof. Vacancies in the office of liquidator may be 
filled by the company in general meeting, subject to any 
arrangement with its creditors. 

A members’ voluntary winding up usually occurs 
where a reconstruction is to take place or where the 
comply is being dissolved for reasons not connected 
with its solvency. 

Winding Up Subject to Supervision 
of the Court 
(Sections 311-15) 

Where a company has passed a resolution for 
voluntary winding up, the Court may on petition make 
an order for the continuance of the voluntary winding 
up subject to the supervision of the Court. For this 
purpose it may appoint an additional liquidator. The 
date of commencement of winding up is the date of the 
resolution to wind up volimtarily. 

Proofs and Claims in Winding Up 

In every type of winding up the bankruptcy rules 
apply to the respective rights of secured and unsecured 
creditors. 

In a compulsory winding up proof of debt is required 
as in banliuptcy, but in a voluntary winding up a 
formal claim on the liquidator is all that is usually 
necessary. 

(For LiQumATORs’ Accounts and BoimowiNGs by 
Liquidators, see under Liquidator; see also Com- 
mittee OF Inspection, Companies, Official Receiver.) 

WINDING UP UNREGISTERED COMPANIES. 
Sections 398-9, Companies Act, 1948, provide for the 
winding up of unregistered companies. The expression 
“unregistered company” does not include a company 
registered under the Joint Stock Companies Acts, or 
the Companies Act, 1862, or the Companies (Consoli- 
dation) Act, 1908, the Companies Act, 1929, or the 
Companies Act, 1948, but includes any partnership, 
association or company consisting of more than seven 
members, and any foreign partnership, association or 
company, and any trustee savings baiak certified under 
the Trustee Savings Bank Act, 1863.^ (Section 398.) 

All the provisions of the Companies Act, 1948, with 
respect to vending up shall apply to an unre^stered 
company, with the following exceptions and additions — 

An unregistered company shall, for the purpose of 
determining the Court having jurisdiction in the matter 
of winding up, be deemed to^ be registered where its 
principal place of business is situate. 

No unregistered company ^all be wqimd up under 
this Act voluntarily or subject to supervision. 

The circumstances in which an unregistered company 
may be wound up are as follows (that is to say) — 

(a) If the company is dissolved, or has ceased to 
carry on business, or is carrying on business 
only for the purpose of winding up its affairs; 
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(b) If the company is unable to pay its debts; 

(c) If the Court is of opinion that it is just and 

equitable that the company should be wound 

up. 

Section 399 (8) provides that— 

“A petition for winding up a trustee savings bank may 
be presented by the National Debt Commissioners, or 
by^a commissioner appointed under the Trustee 
Savings Banks Act, 1887, as well as by any person 
authorised under the other provisions of this Act to 
present a petition for winding up a company.” (See 
Companies.) 

WINDOW DRESSING. A term particularly applied 
to the practice of banks of calling in loans when making 
up their published statements so that their cash 
resources may make a good showing in relation to 
liabilities. The practice was condemned in the Mac- 
millan Report {q»v,) in para. 370, which says; “We are 
not aware that these practices serve any useful purpose. 
We think they are not creditable to our banking 
system, and we recommend that they should be given 
up at once.” 

On the day when a bank made up its weekly state- 
ment, it increased its cash resources by calling in day- 
to-day loans from the discount houses by arranging 
for its bill holdings to mature on that particular day of 
the week, and by postponing purchases of bills and 
securities. The monthly published statement showed 
the average position on the four weekly making-up 
days. Each bank had a different making-up day, with 
resultant dislocation to the Money Market. In 1939, in 
order to economise labour, the banks reverted to the 
original ^stem of a monthly making-up day, but still 
with a different day for each bank. The only value, if 
any, of the system, was the disciplining of the Discount 
Market, which was regularly compelled to get accom- 
modation from the Bank of England, with resultant 
scrutiny of its resources by that institution. 

The practice did not cease, however, until 31st 
December, 1946. An ofBcial announcement was made 
earlier in that month as follows — 

“On and from 31st December, 1946, the Monthly 
Statements of Balances of London Clearing Banks will 
be aggregated on common dates synchronising with the 
weefly Return of the Bank of England and compiled on 
the third Wednesday in each month, except in the 
months of June and December, when the Statements 
will be made up as at the 30th and 31st respectively. . . . 
Taking into account the general disposition of Bank 
assets now ruling, it has been agreed in consultation 
with the Bank of Ei^land that the daily ratio of cash 
balances to deposit l&iliff es will be maintained on the 
basis of 8 per cent” 

“WIBEFAm’^ (See “Advise Fate.”) 

WimoUT DAYS OF GRACE. (See Days of 

GaACB.) 

WITHOUT PREJUDICE. Where an offer is made 
“without prejudice” by oi^ of the parties in a dispute, 
it means mat ff the olbr is not accepted no advantage 
can be taken of it by either side. The phrase occurs 


most frequently in the communications which pass 
between the solicitors of litigants, when efforts are 
being made to settle differences without going into 
Court. No letter that is written and headed or stated 
to be “without prejudice,” can be used at any time so 
as to prejudice either party, and the same rule applies 
to the reply sent to a letter so marked. 

WITHOUT RECOURSE. If the drawer, or an 
indorser, of a bill adds these words (or the equivalent 
^^sans recours"') to his signature, he thereby cancels his 
own liability to any subsequent holder, in the event of 
non-payment of the bill. But an indorser who has 
added the words “without recourse” does not clear 
himself from liability if any signature prior to his own 
should prove to be a forgery. 

The Bills of Exchange Act, 1882, provides that the 
drawer of a bill, and any indorser, may insert therein 
an express stipulation, (1) negativing or limiting his own 
liability to the holder, (2) waiving as regards himself 
some or all of the holder’s duties. (Section 16.) (See 
Drawer, Indorser.) 

WITNESS. (See Attestation.) 

WORLD BANK. (See International Bank for 
Reconstruction and Development.) 

WRIT, By the Stamp Act, 1891, the stamp duty is— 
Writ— 


(1) of Acknowledgment under the Regi-\ 

stration of Leases Act, 1857 . . 1 

(2) of Acknowledgment by any person I 
infef t in lands in Scotland in favour of \ 
the heir or disponee of a creditor fully 
vested in right of an heritable security 
constituted by infeftment 

(3) of Resignation and Clare Constat / 


£ s, d. 
5 0 


A writ is served upon the defendant when a legal 
action is commenced. 

WRIT OF DISTRINGAS. (See Distringas.) 

WRIT OF ELEGIT, (Eiegit, Latin, he has chosen— 
so called, because the plaintiff has the choice of this 
writ in preference to other writs.) This was a means by 
which a judgment creditor sought to obtain payment 
from land owned by the debtor. It is now abolished, but 
a Charging Order (y.t?.) may be made in respect of such 
land. (See Land Charges, Writ of Fieri Facias.) 

WRIT OF EXTENT, Where moneys are paid into 
the account of a customer, which moneys the banker 
knows to belong to the Crown, a writ of extent may be 
issued by the Crown, for the recovery of those moneys. 

WRIT OF FIERI FACIAS, Commonly called a writ 
of fi. fa. 

A writ issued by the Court directing the sheriff to take 
possei^on of a judgment debtor’s goods, in order to 
satisfy a debt. The sheriff is empowered to seize, in 
addition to “goods,” money, bank notes, cheques, bills, 
promissory notes, and other securities for money 
bekm^g to the debtor. (See Writ of Elegit.) 

WRIT OT SEQUESTRATION. A process available 
where the person against whom it is issued is in con- 
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tempt for disobedience of the Court, and it is, therefore, 
necessary as a preliminary to its issue that the judgment 
or order should have been served upon such person, or 
at least that he should have knowledge of it and have 
intentionally evaded such service. The writ will issue, 
without leave, on proof of disobedience of the judgment 
or order sought to be enforced, in two cases, namely (1) 
when the judgment or order is for the recovery of any 
property other than land or money; and (2) when it 
directs payment of money into Court or the doing of 
any other act in a limited time, and such judgment or 
order has been duly served. The second category 
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includes an order for payment of money to a person in 
a limited time, as opposed to a judgment for recovery 
of money, but does not include a purely negative order, 
such as an injunction to restrain pollution. (See 
Halsbury’s Laws of England, 3rd edn., vol. 16, p. 69.) 

WRONG POST. A term used in banking offices 
where a debit or credit item has been placed to the 
wrong account and a correcting entry is, therefore, 
necessary. 

WRONGFUL CONVERSION. (See Conversion.) 

WRONGLY DELIVERED. (See under Clearing 
House.) 
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YEARLY TENANCY. A tenancy from year to year 
which, by a six months’ prior notice to quit from the 
landlord or the tenant, terminates at the end of the 
first year or end of any succeeding year. For example, 
if the tenancy commenced on 1st July, the six months’ 
notice must be given so that the tenancy may terminate 
on a 1st July. 

YEARS’ PURCHASE. The value of property is 
frequently indicated as being equal to the rent for a 
certain number of years. For example, a house with a 
rental of £250 at 20 years* purchase = £5,000. If £5,000 
is paid for the house, the investment (with a rental of 
£250) thus yields 5 per cent. The percentage is ascer- 
tained by dividing one hundred by the numtSr of years’ 
purchase which is given. (See Valuation.) 

YORK-ANTWERP RULES. (See General Aver- 
age.) 

YORKSHIRE REGISTRY OF DEEDS. There are 
three registries in Yorkshire — 

Northallerton for the North Riding (established 
1734). 

Beverley for the East Riding (established 1707). The 
East Riding includes Kingston-upon-HuU. 

Wakefield for the West Riding (established 1703). 
Each re^tty has two distinct departments, the one 
dealing with registrations and searches under the 
Yorkshire Registries Acts, 1884-5, and the other with 
registrations and searches under the Land Charges Act, 
1925. 

There Is no registration for the City of York proper. 
When deeds of land registrable under the Yorkshire 
Registries Acts are received, the banker should look 
to see that they bear the Registrar’s memorandum 
sealed and sign^. When a de^ is registered, a note 
is placed upon it by the Registrar as follows — 

“A copy of this Indenture” or “A memorial was 
registered at the Riding Registry of Deeds at 
the sixteenth of August, 19 , at 10.0 in the fore- 
noon in volume page number 

Re^trar.” 

Where land is registered under the Land Registration 
Act, 1925 (see Land Registeution), it supersedes the 
registration of the deeds under the Yorkshire Re^tries 
Act. 

Instrunraits entitled to be registered have priority 
according to the date of registration and not according 
to the date of the instrument. 

A dccument may be repstered under the Yorkshire 
Re^stries Acts either by enrolling a copy of the instru- 
ment or hy a memorfal. 

By the Law of Property Act, 1925— 

“(1) It shall not be necessary to register a memorial 
of any instrument made after 1925 in any local 
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deeds registry unless the instrument operates 
to transfer or create a legal estate, or to 
create a charge thereon by way of legal 
mortgage; nor shall the registration of a 
memorial of any instrument not required to be 
registered ajBfect any priority. 

“(2) Probates and letters of administration shall be 
treated as instruments capable of transferring 
a legal estate to personal representatives. 

“(3) Memorials of all instruments capable of trans- 
ferring or creating a legal estate or charge by 
way of legal mortgage, may, when so operating, 
be registered.” (Section 11.) 

The registration of a memorial of any instrument 
transferring or creating a legal estate or charge by way 
of legal mortgage constitutes actual notice to all persons 
and for all purposes whatsoever, as from the date of 
registration and so long as the registration continues m 
force. The registration of a memorial of an instrument 
not required to be registered does not operate to give 
notice of such instrument or the contents thereof. This 
Section operates without prejudice to the provisions of 
the Act respecting the making of further advances by a 
mortgagee and only applies to land within the juris- 
diction of the registry. (Section 197.) 

In relation to the matog of further advances, where 
the prior mortgage was made expressly for securing a 
current account or other further advances, a mortgagee 
shall not be deemed to have notice of a mortgage 
merely by reason that it is registered in a local deeds 
registry, if it was not so registered at the time when the 
original mortgage was created or when the last search 
by the mortgagee was made. (See Section 94 (2), under 
Mortgage.) 

A banker, therefore, can make further advances, and 
need not search the local registry before doing so, 
provided he had no notice of a subsequent mortgage 
when the original mortgage was given, or when the 
last search was made. He must not, however, make 
any^ further advance after having received express 
notice of a subsequent mortgage, unless such advance 
is made in compliance with an obligation to make 
further advances. 

The land charges departments in Yorkshire are 
concerned principSly with the land charges in Classes 
A, B, C, and D, as detailed in the article Land Charges. 

In the case of a general equitable charge, restrictive 
covenant, equitable easement, or estate contract 
affecting land within any of the three Ridings, and in 
any case of any other land charge {not being a local 
land chmrge) created by a document which shows on the 
face of it that the charge affects land within any of those 
Ridings, registration shall be effected in the prescribed 
600 
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manner in the appropriate local deeds registry in place 
of the Registry in London. (Law of Property (Amend- 
ment) Act, 1926.) 

The registration of any instrument under the Land 
Charges Act, 1925, constitutes actual notice to all 
persons and for all |>u^oses, and operates without 
prejudice to the provisions respecting the making of 
further advances by a mortgagee. (Section 198, Law of 
Property Act, 1925.) 

With regard to a memorandum of deposit of title 
deeds, some authorities are of opinion that it need not 
be registered. The registries however, are open to 
register them, as the registry authorities consider that the 
position of equitable securities created by the deposit 
of title deeds is probably not altered by the Law 
of Property Act, 1925, and that Section 14 of the 
Yorkshire Registries Act, 1884, will still operate when a 
memorandum is registered in the deeds department. 
That Section provides that all assurances entitled to be 
registered under the Act “shall have priority according 
to the date of registration thereof, and not according to 
the date of such assurances.” The undertaking to 
execute a legal mortgage which is usually included in a 
memorandum of deposit constitutes an “estate con- 
tract,” and is registrable as such in the land charges 
department under Section 10, C (iv), of the Land Charges 
Act, 1925, but bankers do not, as a rule, register it so 
long as the deeds remain in their own possession. 

A charge on land by a company requires registration 
under the Companies Act, 1948, and, if the land is 
within the jurisdiction of the Yorkshire Deeds Registry, 
a legal mortgage must, in addition, be registered in the 
local registry. 

Where debentures of a company are secured by a 
trust deed creating a legal mortgage on land in York- 
shire the trust deed requires registration imder the 
Yorkshire Registries Act. If there is no covering trust 
deed, each debenture giving a legal charge on land must 
be registered. 

Where a banker receives deeds of property in York- 
shire he can ascertain from a search of the register 
whether there are any charges upon the property. If a 
charge exists but has not been registered, it not 
affect the banker’s charge when duly registered. 

Searches should be made for any mortgage or charge 
which has been registered under the Yorkshire Regi- 
stries Acts, 1884-5, and imder the Land Charges Act, 
1925. Separate applications should be made, on the 
prescribed forms, to the deeds department and to the 
land charges department of the appropriate local 
registry. (See summary of registrations and searches 
under Mortgage.) 

By Section 3 of the Yorkshire Registries Amendment 
Act of 1885— 

“Subject to any rules made under the principal Act, 
a caveat may at any time be given with respect to any 
lands within any of the three Ridings by any persons 
claiming to be entitled to any interest in such lands in 
favour of any person named therein, and may be 
registered under the principal Act; and every caveat 
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so registered shall, unless removed or cancelled in 
accordance with any rules to be made for that purpose 
under the principal Act, remain in force for such time 
as may be specified therein in that behalf.” 

Under the rules of the Yorkshire Registries Act, 
1884, any person may search the register and may take 
copies or extracts (with lead pencil) therefrom upon 
payment of the prescribed fees. 

Where any instrument is required to be enrolled, a 
corporation may act by any of its officers authorised 
in ffiat behalf under the seal of the corporation, and a 
firm may act by any of its members. 

M documents for enrolment must be written or 
printed upon strong, wide-ruled demy paper of a size 
of 16 inches in lengSi by 10 inches in breadth, or there- 
abouts, with an inner margin about 2 inches wide, and 
an outer margin about three-quarters of an inch 
wide. 

Where any map or plan is indorsed upon any instru- 
ment to be registered, an exact copy shall be drawn 
upon the copy or memorial, or upon linen cloth and 
attached thereto. 

Where any instrument is required to be enrolled in 
the Register at full length, a true copy of such instru- 
ment shall be presented for the purpose of being actually 
enrolled and bound up in the register, and (except 
where such instrument is a caveat or affidavit), there 
shall be prefixed to such copy a statement, to be 
enrolled therewith, setting forth the following par- 
ticulars— 

(a) The name and description of the residence and 

occupation of the person on whose behalf the 
instrument is to be registered. 

(b) The date of the instrument. 

(c) (1) In the case of a deed, the names of the parties. 
(2) In the case of a will, the name of the testator. 

(d) (1) In the case of an instrument other than a will 

the names of all the parishes wherein any 
lands known to be affected by such instru- 
ment are sitiiate, in such manner as the 
same are expressed or mentioned in such 
instrument or to the same effect. 

(2) In the case of a will the names of all the 
parishes wherein any lands known to be 
affected by such will are situate, so far and 
in such manner as the same are expressed 
or mentioned in such will or to the same 
effect. 

And such statement shall be signed by the person on 
whose behalf such instrument is to be registered. 

Where an official search for any instrument registered 
or enrolled is required, the Registrar gives a certificate 
of the result of the search signed by him and s^ed with 
the registry seal. A certificate of an official search 
under the Yorkshire Registries Act, 1884, “shall be 
receivable in evidence.” (Section 21.) ^ 

Where a mortgage or charge affecting lands within 
the Ridings has been re^tered and is afterwards 
satisfied, any person entitled to any interest in such lands 
may present an affidavit of discharge with reference 
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FORM No. 7. 

FORM OF MEMORIAL OF DEED 


1. To be left blank 
lac suing in at the offlce. 


Volume^ Page No. 

WEST RIDING OF YORKSHIRE. 
REGISTRY OF DEEDS 


2. Describe the Icind 
of deed. It will be 
sufBdent to describe an 
indenture as an inden- 
ture, but a fuller descrip- 
tion may be given if 
desired; as, for instance. 
Indenture of Lease. 


Memorial of 


for registration 


3. Fill in the date of 
the deed. 


Daie^ 


4. Fill in the name 
and description of the 
residence and occupa- 
tion of all the parties 
to the deed so far as 
set out therein, begin- 
ning a new line with the 
name of eaOh party. 


Parties^ 


of 

of first part, 

of 

of second part, 

and 

etc., etc. 

of 



5. Fill in a description 
of all the lands affected 
by the deed within the 
Riding, and the names 
of ail the townships, etc., 
wherein the same are 
situate in such manner 
as the same are expressed 
or mentioned in such 
deed or to the same 
effect. 


Description of Land^ 


6, Fill in the names 
and description of the 
residences and occupa- 
tions of all the witnesses 
to the «tecution of the 
deed so far as appears 
therein, beginning a new 
line with the name of 
each witness. 


Witnesses^ 

to the execution by 

of 

to the execution by 


of 


witness 


witness 

etc. 


7. Here the memorial 
must be sii?ied and sealed 
by some or one of the 
parties to the deed, or 
some or one of their or 
his heirs, executors, ad- 
ministrators, guardians, 
or trustees. And If a 
description of the resi- 
dence and occupation of 
the person executing the 
memorial does not other- 
wise Appear therdn such 
a des^pdon must be 
added after hds signature. 


S. Here the memorial 
must be attested by one 
or mc^ witnesses one pf 
vflmnt at least shall have 
a witness to the 


Witness® 
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thereto, for eiirolment in the register. Such affidavit 
of discharge shall be in the prescribed form. It must be 
made by the debtor or some person claiming under him 
an interest in the property affected and the consent 
must be given by the creditor or some person claiming 
under him. Every signature must be verified by the 
oath of some credible witness. Where such mortgage 
or charge was originally created by deed or writing, the 
original shall be produced to the Registrar with an 
entry thereon showing that it is cancelled. 

When an advance has been repaid and the security is 
no longer required, the banker’s mortgage should, 
with the discharge or reconveyance, remain with the 
deeds of the property as part of the chain of title. (See 
Mortgage, Reconveyance.) 

On the previous page is shown a specimen form of 
Memorial of Deed. The memorial must be impressed 
with a 5s. stamp before being sent to the Registry. (See 
Memorial.) 

Where registration is effected by copy of a deed or 
document, the form is exempt from stamp duty. The 
Registrar must be satisfied that the deed submitted for 
registration is duly stamped. 

Fees (Yorkshire Registries Act) 

N.B, — A Folio contains 72 words 

Registration or Enrolment of 
any Document (including in- 
dorsement of any Certificate 
required by Section 9 of the Act) 
except a Caveat . . . Five Shillings, 

(In the West Riding Registry the fee is 7s. 6d.j 
Registration or enrolment of any 
Caveat Two shillings. 
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Copy or Extract. 

Where Copy or Extract does not 
exceed two folios . . One shilling. 

For each additional folio . Fourpence. 

If certified, an additional fee per 
folio of ... . Twopence. 

Map or Plan . . . , t From Two shillings 

to Two guineas^ 
according to labour 

Copy involved. 

If certified, an additional fee of Two shillings 
Search, Ordinaiy. 

In any one name, for any period 
not exceeding ten years . One shilling. 

For every additional period of 
five years .... Sixpence. 

Search, Official (including Certifi- 
cate of result) 

In any one name, for any period | Seven shillings and 
not exceeding ten years . j sixpence. 

For every additional period of | Two shillings and 
five years . . . . j sixpence. 

Typewritten memorials may be received at the 
Registry under the following conditions — 

The memorials must be typed with a pure black 
carbon record ink from ribbons or pads which 
are not exhausted, but give a distinct black 
impression and contain no aniline dye; 

The machine used in typing the memorials must not 
be defective, particularly with regard to its 
alignment; 

The spacing of the lines must be of sufficient width 
to render the memorial clearly legible. 

To satisfy the last condition the lines should be at 
least three-eighths of an inch apart. 
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accountant of court. The Accountant of 
Court is an ofiBcer of the Court acting under the Judicial 
Factors Acts, 1849 and 1889. His position in bank- 
ruptcy or sequestration is a supervisory one. The 
administration and management of the estate is vested 
in the creditors who act through a trustee and his 
council of advice, called Commissioners. The accoun- 
tant supervises and sees that regulations and statutes 
are obeyed. Periodical accounts, together with docu- 
ments, are lodged by the trustee. In addition, the duties 
of the Accountant of Court are annual audits under the 
Judicial Factors Department, the care of consignations 
and private references. 

ACT AND WARRANT OF A TRUSTEE IN 
SEQUESTRATION. This is a statutory order made 
by the Sheriff confirming the election of the trustee who 
then lodges his bond of caution, and the Sheriff Clerk 
issues the Act and Warrant. This document is evidence 
of the trustee’s right and title to the bankrupt’s estate 
and is the authority upon which the trustee proceeds 
to ingather and administer the estate. The trustee must 
record his “Act and Warrant” in the Register of Inhibi- 
tions and Adjudications within ten days after he has 
been confirmed in his appointment by the Sheriff in 
order to acquire a title to the bankrupt’s heritable 
property. A copy of the Act and Warrant is sent by the 
Sheriff Clerk to the Accountant of Court within three 
days after issue. (See Bankruptcy in this Appendix.) 

ACTION. This is the legal process by which a legal 
right is ascertained and determined. Where a creditor 
cannot obtain payment from his debtor, he will bring 
an action against him for the amount due. The decision 
of the Court, if in his favour, is known as a “decree,” 
and the next step is to extract the decree, that is, he 
obtains from the Court an official document setting 
forth the judgment and containing the warrant to have 
it enforced. The “extract” sets forth the decree and 
calls upon the defender to pay the amount named 
under “the pains of law.” The effect is that the debtor 
is ordered, by a messenger-at-arms or sheriff officer, 
to implement the decree within so many days. If the 
debtor fails to pay then, the creditor may proceed to do 
diligence. In many cases a creditor may proceed to do 
diligence without an action, e.g. where he holds a bill 
of exchange or cash credit bond or where a debtor is 
liable under a deed in which he has consented to registra- 
tion, and the deed has been properly registered, e.g. a 
personal bond, (See Courts in this Appendix.) 

ADJUDICATION. Adjudication is the diligence 
whereby a creditor may attach the lands or other 
heritable property of his debtor in satisfaction of, or in 
security for his debt. Adjudication proceeds only upon 
a liquid document of debt, e.g. a bill of exchange or 
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upon a debt constituted by decree. Adjudications pro- 
ceed against debtors by way of action in the Court of 
Session. Moveable subjects cannot be adjudged, but 
it includes the following subjects: heritage and heri- 
table rights, personal rights in lands, life rents, rever- 
sions, mines, fishings, heritable securities, stock of 
chartered companies from which the diligence of arrest- 
ment is excluded. Creditors who adjudge within a year 
and a day after decree in the first effectual adjudication 
or at any time before it, may beranked pari passu with the 
first effectual adjudication. To prevent the subjects from 
being conveyed or dealt with to the pursuer’s prejudice, 
a note of the summons may be registered in the Register 
of Inhibitions and Adjudications. Under the Convey- 
ancing Act, 1924, an adjudication is ineffectual unless 
an extract of the decree or an abbreviate, i.e. an abstract 
of the decree, has been recorded in the Register of 
Sasines. The decree gives the adjudger a redeemable 
right only and not an absolute right of property. If 
durmg ten years (called the legal, elliptical for “legal 
term of redemption”) after the date of the decree, the 
debt is extinguished by payment or by intromissions 
vrith the rents, the debtor is entitled to have his estate 
back. On the other hand, if the debt is not satisfied 
within the ten years, the creditor has it in his power to 
foreclose the debtor from exercising his right of redemp- 
tion, this being carried out by raising an action of 
declarator of expiry of the legal. If the debtor does 
not exercise his right of redemption, the Court will grant 
a decree that the right has expired and the adjudger 
will obtain the absolute ownership of the property. 
There is no “legal” in an adjudication in security of a 
future or contingent debt, e.g, in an action where the 
debtor is vergens ad inopiam, and the subjects remain 
always redeemable. 

AGENT. The law in Scotland is practically similar 
to that in England, and reference should be made to the 
explanations under Agent and Factors Act, 1889, in 
the Dictionary. The authority of an agent to open a 
separate bank account on behalf of his principal, e.g. 
a bank account opened by a law agent on behalf of a 
disclosed client, does not include authority to overdraw 
the account {Royal Bank of Scotland v. Skinner, O* H., 
[1931] S.L.T. 382). 

AGRICULTURAL CREDITS (SCOTLAND) ACT, 
1929. The Scottish Agricultural Securities Corporation 
Ltd- was established in 1933 under the provisions of 
Part I of the Act Advances are made by the Corpora- 
tion {a) upon the security of agricultural land and (b) 
in respect of major improvements to agricultural land 
and buildings. 

{a) In this case loans may be granted for penoos not 
exceeding forty years, and shall be repayable by equal 
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half-yearly instalments of principal and interest com- 
bined The following table shows the period and rate 
of repayment— 

For a 40-year loan the half-yearly payment will be 
£3 10s. 6d. per £100. , ^ u 

For a 30-year loan the half-yearly payment will be 
£3 16s. 3d. per £100. ^ ^ 

For a 20-year loan the half-yearly payment will be 
£4 10s. Id. per £100. 

For a 10-year loan the half-yearly payment will be 
£6 17s. 7d. per £100. 

The security will be taken by way of an ex facie 
absolute disposition and the property will require to be 
valued by a local valuer, and all the expenses are borne 
by the borrower. 

Q)) The Corporation is also authorised to make 
loans to proprietors for the purposes of the Land 
Improvement Acts, 1864 and 1899. The purposes for 
which loans may be granted under these Acts are as 
follows — 

1. Erection and reconstruction of cottages required for 
occupation by agricultural labourers essential for the 
proper cultivation of agricultural holdings. 

2. Erection, replacement, and reconstruction of farm 
buildings (including cases where the work is necessary to 
comply with the requirements of the Local Authorities) 
essential to the proper cultivation of an agricultural holding. 

3. Drainage, including pipe draining and mole draining, 
and the straightening, widening, or deepening of drains, 
streams, and water-courses, on amcultural land, in order 
to maintain or increase food production. 

4. Provision of essential water supply in connection with 
an agricultural holding. 

5. Provision of fencing essential for the proper manage- 
ment of an agricultural holding and woodlands. 

6. Making of farm roads and farm bridges essential to 
the working of an agricultural holding. 

7. Irrigation, warping, and reclamation of agricultural 
land. 

8. Installation of electricity for lighting and power 
purposes in farm houses, farm cottages and farm buildings. 

9. Afforestation and planting of fruit trees and the 
clearing of land therefor. 

10. Provision of the means of disposal of sewage. 

11. Construction of permanent silos. 

12. Provision of permanent sheep-dipping accommoda- 
tion. 

The maximum statutory period is forty years and the 
rates of half-yearly payments are similar to the above 
table for ordinary loans. 

Under Part 2 of the Act certain provisions were made 
for dealing with short-term credits, but no society in 
Scotland has so far undertaken the workmg of Part 2 
of the Act. The property which may be effected by such 
a charge shall be the stock of merchandise belonging to 
the society in pursuance of the objects which it has 
been forrried to carry out, 

APPORTIONMENT. The Apportionment Acts of 
1834 and 1870, of which the latter is the more important, 
apply equally to England and Scotland. Questions 
often arise with regard to the apportionment of the 
price where shares are bought or sold which belong ta 
a trust estate where there is a tenant for life. In Scotland 
it has been held that when company shares belonging 
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to a trust are sold cum dividend, the proceeds of the 
sale are to be apportioned between capital and income, 
which is contrary to the English practice. On the other 
hand, where shares are purchased cum dividend for a 
trust, it is thought that according to Scots Law there 
should be no apportionment between the capital and 
income. As a matter of practice, Scottish accoimtants 
often apportion such purchases. 

ARRANGEMENT (DEED OF). (See Bankruptcy 
in this Appendix.) 

ARRESTMENT. Arrestment is the diligence by 
which moveables which are not in the possession of the 
debtor himself axe attached, either in security of an 
alleged or constituted debt, or in execution of the decree 
judicially establishing the debt. It is defined by Erskine 
as the “command of a judge by which he who is debtor 
in a moveable obligation to the arrester’s (that is the 
party who lays on the arrestment) debtor is prohibited 
to make payment of his debt or perform his obligation 
till the debt due to the arrester who uses the diligence 
be paid or secured.” The person in whose hands the 
arrestment is made is known as the arrestee. Arrest- 
ment also serves as an inchoate diligence for transferring 
the debt or fund to the arrester; but to complete the 
transfer to him a decree of furthcoming must be 
obtained. Arrestments may be either (1) in execution or 
(2) in security. 

(1) Arrestment in execution arises when the arrester 
holds a decree of Court, or decree of registration, i.e. 
an extract from the books of Council and Session or the 
appropriate Sheriff Court Books in which has been 
recorded, either a deed, e.g. a bond, bearing a registra- 
tion clause or a notarial protest of a bill of exchange. 

(2) Arrestment in security is either (a) on the 
dependence of an action or {b) in security of a liquid 
obligation. It is not as a rule competent in respect of a 
future or contingent debt unless on special grounds, 
e.g. the common debtor is on the brink of bankruptcy 
ipergens ad inopiam) or in meditatione fugae. The war- 
rant now most commonly used to secure a claim in an 
action in the Supreme Court is that introduced by the 
Personal Diligence Act, 1838, which provides that all 
Court of Session summonses concluding for payment 
of money may contain a warrant to arrest moveables, 
debts, and money until caution be found that the same 
shall be made forthcoming. When the defender is 
resident abroad he must be subjected to the jurisdiction 
of the Scottish Courts, and a separate arrestment may 
be required {ad jurisdictionem fundandam) to render 
arrestment on dependence competent. 

Subjects of Arrestment. All personal debts due to the 
common debtor, or moveable property belonging to him 
in the hands of an independent third person, may 
generally speaking, be arrested. Among things arrest- 
able are corporeal moveables, balance due by a bank 
on current or deposit account, or on deposit receipt, 
arrears of or current rents and interests, ships, shares, 
bonds and debentures of incorporated companies, bene- 
ficial interests in a trust estate. A sum in a policy of 
insurance is arrestable during the life of the insured, 
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and if he dies before the next premium falls due, the 
arrestment is effectual, but it is not settled what is the 
effect after another premium has fallen due. 

Bills and promissory notes which pass from hand to 
hand like money are not arrestable. In case of arrest- 
ment of wages the debtor is entitled to the first £4 10s. 
per week of his wages and one half of the balance. A 
debt is not arrestable if it is alimentary, except in so far 
as such a provision may be in excess of a fair aliment. 
Under the Merchant Shipping Act, 1894, arrestments 
are prohibited against the wages of seamen or apprentice 
seamen. At common law the salary, wages, or pensions 
of any public servant in the service of the Crown are 
not arrestable. 

The usual procedure for serving an arrestment is to 
serve on the arrestee a schedule specifying the debt or 
other subjects arrested, and arresting generally all 
goods, gear, debts, money, and moveable effects in the 
hands or custody of the arrestee. The only exception 
to the rule that the arrestment must attach subjects in 
the hands of a third party is in the case of ships. In the 
case of companies registered under the Companies Act, 
1948, arrestment is served at the registered office, 
although in the case of banks it is usual to use an arrest- 
ment both at head office and at the branch of the bank 
where the subjects are believed to be. Arrestments 
prescribe in three years except in the case of debts of £20 
or under where the period is three months. Decree of 
furthcoming completes the arrester’s rights to the sub- 
jects arrested. 

An arrestment in security is used during the depen- 
dence of an action which involves the payment of 
money either at the raising of the action or at any time 
before decree has been obtained. When a creditor sues 
his debtor, he may not obtain decree immediately, 
because the debtor may dispute the claim and lodge 
defences to the action. The creditor may consider it 
desirable to prevent the debtor from disposing of his 
moveable property before the final decree has been 
obtained, and accordingly when taking out the sum- 
mons, obtains from the Court a warrant to arrest on the 
dependence of the action. This prevents the arrestee 
from parting with the property arrested until the action 
has b^n disposed of by the Court, If the creditor is 
successful, he can then proceed under his decree. 

An arrestment is not complete diligence, and this 
must be followed by an Action of Furdicoming. This 
is an action at the instance of the arrester against the 
arrestee, to which the common debtor is also called upon 
as a joint defender to make furthcoming payment and 
delivery of the sum arrested or so much thereof as will 



(i) To ascertain the amount of the debt due by the 
arrestee to the common debtor, or, where goods have 
been arrested, the present extent of the subjects. 

(ii) To have the arrestee decerned to pay the fund to 
the arrester, or, where goods have been arrested, to 
authorise a sale and payment to the pursuer out of the 
proceeds. 


ASSIGNATION, This is a written deed of convey- 
ance made in favour of another person, the Tr>f ^ Vf-r is 
called the cedent, whilst the other party is the cessionary 
or assignee. This form of conveyance is ijsed in the 
same way as the transfer of a chose in action by virtue 
of the Judicature Act, Where the right assigned is a 
debt or obligation, the debtor is called the common 
debtor, and the transfer is not complete until notice, 
called intimation, is given to the common debtor. 
There are few subjects which are not assignable, and 
intimation is not necessary in tbe case of a bill of 
exchange or bill of lading. Intimation is carried out by 
a copy of the assignment being made by a notary, and 
forwarded to the common debtor. This, followed hy an 
acknowledgment, is conclusive of the assignee’s title. 
A certified copy sent by post would be sufficient. 
Assignations are preferred according to the dates of 
intimation. An assignation of a debt or of sums due 
under a contract (e.g. by a local authority to a builder) 
is either by an assignation in security or by an ex facie 
absolute assignation with an explanatory letter. Inti- 
mation of the assignation to the debtor is given 
notarially (as explained above) or, more usually, by 
sending the assignation itself along with a copy and 
requesting the return of the signed deed with the debt- 
or’s acknowledgment stamped or written on it. (See 
Lefe Policies as Securhy in this Appendix.) 

ATTESTATION. (See Deeds, Execution of, in 
this Appendix.) 

AUTHORISED CIRCULATION. The authorised 
circulation is the amoimt certified by the Government 
up to which a Scottish bank can issue notes without 
holding Bank of England notes, or gold, and silver in 
security. A large amount of Bank of England notes are 
earmarked at the Bank of England as belonging to each 
of the Scottish banks. See also under Bank of Issue 
in the Dictionary. The following are the authorised 
circulations of each of the Scottish Banks — 


Bank of Scotland . 

Royal Bank 
British Linen Bank 
National Commercial Bank 
Clydesdale Bank . 


£ 

851,198 

216,451 

438,024 

671,904 

498,773 


Total £ 2,676,350 


BACK BOND OR BACK LETTER. (See Heritable 
Securities in this Appendix.) 

BANKERS’ MEN. In Scotland, banks have a 
general lien or right of retention over all unappropriated 
negotiable instruments belonging to, and deposited 
with them by a customer in security of his balance on 
general account. In England, the lien is more extensive 
and covers securities whether negotiable or not. The 
lien does not include bills discounted or bills appro- 
priated, “such as bills indorsed to him for the special 
purpose of negotiation.” There is no right of lien over 
securities deposited for a particular purpose, e.g. bonds 
lodged specifically for safe custody. All bills lodged for 
collection and not particularly appropriated come under 
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the lien. On the balance of all his personal accounts, of a sum of money, e.g. on a decree in Small Debt Court 

the customer must be debtor to the banker before any granted when the debtor is personally present, 

right of lien arises. Since eveiy partner is liable for the (3) With a poinding or seizure of any of the debtor’s 
whole debts of the partnership, a banker has a lien over moveables for non-payment of rates or taxes; 
a sum at credit of one of the partner’s accounts for (4) With a decree of adjudication of any part of his 
advances to the firm. By the temis of their constitution, heritable estate for payment or in security ; or 

banks have usually a Hen over their own stock or shares Q>) With sale of any effects belonging to the debtor 
in security of advances made to shareholders. Under by the landlord under an action called “sequestration” 
Scots Law, differing in this respect from that of England, for rent. 

a banker has no impHed power to sell the subjects of A partnership may be rendered notour bankrupt in 

Hen, and can only retain them until the claim is settled, any of the foregoing ways, or by any of the partners 

A bank’s Hen does not cover debts not yet due, unless being rendered notour bankrupt for a firm debt, 
the debtor is either bankrupt or vergens ad inopUm. Notour bankruptcy is very much the same as iasol- 

BANKRUPTCY AND INSOLVENCY. The law of vency foUowed by the commission of an Act of Bank- 
bankruptcy in Scotland differs considerably from that ruptcy in English Law. 

which is administered in the EngHsh Courts. Each Effects of Notour Bankruptcy. The chief effects of 
country has its own statute, that in Scotland being the notour bankruptcy are: (1) it lays the debtor’s estate 
Bankruptcy (Scotland) Act, 1913. The expression open to sequestration without his consent; (2) it cuts 
“bankruptcy” has no technical meaning as in England, down all voluntary transactions granted by the debtor 
where a person is not bankrupt until an adjudication within sixty days prior to the date of notour bankruptcy, 
order has been made. In Scotland, the expression covers or any time thereafter where they have been granted in 
almost every phase of inabiHty to pay debts, from satisfaction or further security of a prior debt. Under 
simple insolvency to the equivalent of English bank- the Companies Act, 1947, the period of sixty days is 
ruptcy. Insolvency means the condition of a debtor extended to six months; and (3) it equalises arrest- 
where he cannot pay his way any longer according to ments and poindings used within sixty days prior to the 
the obHgations he has undertaken, and it is immaterial notour bankruptcy or within four months thereafter, 
whether the cause of his insolvency has arisen through Sequestration. Sequestration has been defined as “a 
an excess of HabiHties over assets (absolute insolvency) judicial process for rendering Htigious the whole estate 
or through assets being unreallsable (practical insol- of the bankrupt in order that no part of it may be carried 
vency). Insolvency, unlike bankruptcy, is not a legal away by a single creditor for his own benefit, but that 
status, but depends on the circumstances of each separ- the whole may be vested in a trustee, to be administered 
ate case. When a debtor becomes insolvent, he becomes by him and distributed among the various creditors in 
really a trustee holding his property on behalf of his accordance with certain fixed legal rules of distribution.” 
creditors, and should he make any gratuitous aHenation It also enables the debtor, under certain conditions, to 
or make over any part of his estate in further security obtain a discharge and to start afresh. Before the estates 
to a creditor, these transactions can be challenged at of a Hving person can be sequestrated, he must be 
the instance of creditors at coimnon law or under subject to the jurisdiction of the Courts of Scotland, 
statute. (See under Gratuitous Alienations and In the case of a deceased debtor, he must have been 
Fraudulent Preeerences to Creditors in this subject to the same jurisdiction at his death. This 
Appendix.) jurisdiction is constituted by (1) domicile in Scotland; 

When a person is unable to meet his obHgations, and (2) ownership of real estate in Scotland: or (3) forty 
acknowledgment of his HabiHty to do so is made days’ continuous residence in Scotland. It should be 
pubHc in the method provided by statute (Bankmptcy noted that an existing EngHsh sequestration, even 
Act, 1913, Section 5), the status or condition of bank- though dormant, prevents the award of a sequestration 
ruptcy has arisen, and the debtor is technicaUy notour in Scotland. 

bankrupt,^ In other words, notour bankruptcy is insol- AH arrestments and poindings on and after the six- 
vency which is pubHcly acknowledged, ^ tieth day prior to the sequestration are of no effect, but 

Notour Bankruptcy. Notour bankruptcy is consti- the arrester or poinder is entitled to a preferential 

tuted in the foHowing circumstances — claim for the expenses of procuring the warrant for and 

(1) By sequestration or by the issuing of an adjudi- executing the diHgence. Sequestration shaH, at the date 
canon of bankruptcy or the granting of a receiving thereof, be equivalent to an arrestment in execution 
order in England or Ireland, or (2) insolvency, and decree of furthcoming and to an executed or com- 

1 . j pleted poinding and the trustee can therefor rank pari 

(a) (I) With a duly executed char^ for pa 3 nnent, passu with any dHig^ce that was used on or subsequent 

where a clwge is necessary, foHowed by the expicy of to the sixtieth day prior to notour bankruptcy on which 

the days of charge without payment, e.g. an extract the sequestration was founded. 

protest of a biU of exchai^e. Procedure. The application for sequestration is made 

(2) Where a charge is not necessary, with the lapse by means of a petition presented (n) by the debtor 
w^ut payment of the days which must elapse before himself with the concurrence of a creditor or creditors 
pomdmg can follow on a decree or warrant for payment whose debt or debts together amount to not less than 

610 



BAS] DICTIONARY 

£50; (b) by a creditor or creditors with the above 
qualification, provided the debtor has become notour 
bankrupt not more than four months before and has 
within a year previous resided or had a dwelling-house 
or place of business in Scotland or, in the case of a firm, 
has within such time carried on business in Scotland 
and any partner has so resided, or if the firm has had 
a place of business in Scotland. In the case of a deceased 
debtor the petition may be presented by a mandatory 
to whom the deceased had granted a mandate to apply 
for sequestration, or on the petition of a creditor 
qualified as above. Where sequestration of a deceased 
debtor’s estates is applied for, it cannot be awarded 
until the expiry of six months from the debtor’s death, 
unless he was at the time of his death notour bankrupt, 
or unless his successors concur in the petition or 
renounce the succession. 

Sequestration may be awarded by the Court of Ses- 
sion, or by the sheriff of the county in which the debtor 
has resided or carried on business fbr the year preceding 
the date of the petition or, in case of a deceased debtor, 
for the year preceding his decease. Hence, if the peti- 
tion is in the Sheriff Court, continuous residence, etc., 
for the previous year for that sheriffdom is requisite, 
otherwise the petition must be presented in the Court of 
Session. In all cases subsequent proceedings are taken 
in the Sheriff Court. 

The petitioning creditor must produce, along with the 
petition, an oath or affidavit to the verity of the debt 
claimed by him, and also the account and vouchers of 
the debt. The affidavit must state co-obligants and 
security held for the debt. This affidavit may be taken 
before a judge, magistrate, J.P., notary public or com- 
missioner for oaths in the High Court of Justice in 
England or Ireland, In the case of a corporation, the 
oath may be made by the secretary, manager, cashier, 
clerk or other principal officer, or, in other concerns, by 
a partner. 

Where the petition is presented by a creditor, the 
debtor is cited to appear; but where the debtor himself 
petitions, the award of sequestration is immediately 
made. The date of the order for citation in the former 
case, and of the award of sequestration in the latter, 
is the date of the sequestration. If the debtor in the 
former case does not pay the debt after citation, the 
award is made on the lapse of the days of citation. 

After the award of sequestration, proceedings are in 
the Sheriff Court; and, if the petition has been pre- 
sented to the Court of Session, it is remitted to the 
Sheriff Court of the appropriate county for subsequent 
procedure, subject always to certain rights of app^ in 
specified cases to a judge of the Coxirt of Session. 

The Accountant of Court supervise all sequestrations 
in the same manner as the Board of Trade supervises 
trustees in bankruptcy in England, 

When the award of sequestration is made, a meeting 
of creditors, called the first statutory meeting, is fixed, 
and notice is given in the Edinburgh Gazette, A judicial 
factor may be appointed on the application of a creditor 
or by the Court, pending the appointm^t of a trustee. 
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At the first statutory meeting, creditors assemble and 
produce their affidavits and grounds of debt. The 
bankrupt produces a statement of his affairs and a 
trustee is appointed. The trustee is not an official of 
the Court, and anyone may be appointed, subject to the 
following exceptions — 

(a) At Common Law, Personal incapacity, hostility 
to bankrupt, incongruity of duties, and personal 
misconduct. 

ib) By Statute, Bankrupt himself, persons closely 
related by blood or in business, interest opposed to 
gerieral interests of creditors, and person outwith 
jurisdiction of Court of Session. 

The meeting fixes the caution to be found by the 
trustee. Three Commissioners, who correspond to the 
English Committee of Inspection, are also appointed 
by the meeting to superintend the proceedings of the 
sequestration, give advice and assistance to the trustee, 
decide as to dividends, and to ascertain the situation 
of the bankrupt estate from time to time. The com- 
missioners may be creditors or their mandatories, and 
are subject to the same disqualifications as have just 
been stated for a trustee, but caution for intromissions 
is not necessary. 

Recall of Sequestration. The deliverance awarding 
sequestration is not subject to review, but in certain 
circumstances the sequestration may be recalled. A 
petition for recall is competent only to the Court of 
Session. The petition may be by (1) a debtor if he has 
not consented to sequestration; (2) successors of a 
deceased debtor, if they have not consented, unless a 
mandatory of ie deceased debtor has applied for 
sequestration; or (3) any creditor. The petition must 
be presented withk forty days after the award. An 
application for recall may be presented at any time 
during the course of the sequestration, provided nine- 
tenths in number and value of the cr^tors apply by 
petition to the Court of Session. Further, if it appears 
to the court, upon a petition by the Accountant of 
Court or any creditor, or other person having interest, 
within three months from the date of the sequestration, 
that a majority of the creditors in number and value 
reside in England or Ireland, and that, owing to the 
situation of the property of the bankrupt and other 
causes, his estate should be distributed under the 
Bankruptcy Laws of England or Ireland, the Court may 
recall the sequestration. 

Effects of the Award. After the appointm^t of the 
trustee (at the first meeting of creditors), the trustee 
obtains confirmation of his appointment from the 
sheriff, the document evidencing his appointment being 
known as the act and warrant {q.v,). The effect of the 
award of sequestration and of the act and warrant is to 
make over to the trustees for behoof of the creditors 
the whole estate belonging to the bankrupt in whidr he 
has a beneficial interest or of which he can legally 
dispose. Real estate in England, Ireland, or in any of 
the British Dominions vests in the trustee to the s^e 
extent as would have happened if the bankruptcy^ md 
taken place in these countries. The bankrupt’s working 
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tools and implements, however, are exempted from 
the sequestration. Any estate faUing to the bankrupt 
before his discharge also vests in the trustee, who can 
complete a title to this by application to the Court, 
which grants him what is known as a “vesting order.” 
In the same way a spes successionis (right of expec- 
tancy) also vests in the trustee, who may, if he thinks 
it necessary, for the purpose of realising this asset, 
effect an insurance on the life of the bankrupt. Where 
the bankrupt is in receipt of what is known as an 
“alimentary allowance” (which is peculiar to Scots 
Law), the trustee is only entitled to this to the excess 
beyond a reasonable provision for the bankrupt’s 
maintenance. The trustee is entitled to the portion of 
any salary, earnings or pension of which the bankrupt 
may be in enjoyment beyond what is necessary for his 
suitable maintenance (known as beneficium coni’' 
petentiae). Any money held by the banlaupt in trust 
does not fall within the sequestration. In the case of 
heritable property notification of the award must be 
sent, by the person applying for sequestration, to the 
Keeper of the Register of Inhibitions and Adjudications 
in the form laid down and known as an “abbreviate.” 
This abbreviate is recorded in the Register and operates 
as an Adjudication (q.v.) of the property in favour of the 
trustee. Hence it prevents any one from obtaining a 
title to the debtor’s property, although it does not 
prevent the completion of transactions where the debtor 
was legally bound to execute the conveyance. 

Procedure Subsequent to the First Meeting of Credi- 
tors. After this meeting, the trustee obtains his act and 
warrant, and proceeds to ingather the estate and to make 
up an inventory thereof and a valuation. He applies 
within eight days of confirmation to the sheriff to fix 
the date for the examination of the bankrupt and the 
date of the second statutory meeting of creditors. The 
bankrupt is examined by the trustee in private or, if 
the trustee so desires, publicly. The examination is 
made on oath. At the second meeting of creditors the 
trustee submits a report with a statement of affairs and 
an estimate of the expected dividend. At this or subse- 
quent meetings the trustee may be instructed as to the 
recovery and disposal of the estate or as to the manage- 
ment of the bankrupt’s business, if the creditors decide 
to cany it on. If mere is real property, the creditors 
may give the trustee directions with regard to its 
disposal. 

Realisation of Estate. Personal property is usually 
disposed of by private bargain and the Act is silent with 
regard to th&, but the real estate is usually sold by 
public roup and sale (Le. by auction). In this case the 
subjects are exposed by the trustee with the consent 
of the Commissioners and heritable creditors (mort- 
gagees), if any. A mortgagee, however, if he proceeds 
without delay, may expose ^e property himself, but 
must account to the trustee for any reversion. A sale 
of real estate by private bargain require the concur- 
rence of a majority in number and value of the whole 
creditors, and the consent of the mortgagees and of the 
Aca>untant of Court. Where any ^tate is sold publicly, 
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any creditor may purchase, but the trustee or commis- 
sioners, any law agent employed by the trustee, or 
partner of such law agent, is not entitled to pur- 
chase. 

Claims and Payment of Dividends. To entitle a 
creditor to vote or rank on the estate he must produce 
an “affidavit and claim” and the account and vouchers 
necessary to prove his claim. Accounts for goods 
supplied or work done must be detailed. Items such 
as “To goods” are not sufficient. Where debts are 
founded on a written document, e.g. a bond, or bill, 
or lease, the document must be produced. In the case 
of a bark ranking on the estate of a customer, the claim 
is usually prepared by the bank’s head office and in 
order that this may be dealt with the branch will advise 
the amount of the overdraft, with interest to date of 
sequestration, and forward the last Corffrmation 
Letter, copy of the accoimt from that date and the 
relative paid cheques or vouchers. Details of all securi- 
ties held and values will also be given. In claiming to 
mtCy the creditor must deduct the value of all securities 
held by him over the bankrupt’s estate, and claims on 
co-obligants bound with, but liable in relief to, the 
bankrupt, and vote only in respect of the balance. In 
ranking for a dividend, the creditor deducts only the 
value of securities held by him over the bankrupt’s 
estate. As a protection against under-valuations, it is 
provided that the trustee may take over the securities 
at the value placed upon them for voting purposes 
by the creditor, with an addition of 20 per cent Where 
the affidavit is used for ranking, the trustee may take 
over the security at the specified value. 

To enable a creditor to participate in a dividend, his 
claim must be lodged at least two months before the 
time fixed for the pa 3 rment of the dividend. 

The trustee “adjudicates” (decides) upon claims, 
rejecting, admitting, or requiring further evidence as the 
case may be, his decision being made in writing. 

The first dividend is payable at the expiry of six 
months from the date of the award of sequestration, 
the second dividend on the expiry of ten months from 
the said date, and subsequent dividends on the expiry 
of every three months from the date of payment of the 
preceding dividend. The trustee and commissioners, 
with the consent of the Accountant of Court, may 
accelerate the payment of any dividend, while the com- 
missioners may postpone a dividend until the next 
statutory period. 

Ranking of Qaims. “Ranking” means sharing along 
with other creditors in the distribution of the bank- 
rupt’s estate. It is at this stage that the trustee may 
challenge fraudulent preferences to creditors (^.i?.), etc. 
Claims are divided into the following classes — 

(1) Preferable claims in the following order: (a) 
sequestration expenses; (b) expenses of diligence done 
by creditors; (c) death-bed and funeral expenses; (d) 
privileged debts under Section 118, which include 
rates and taxes, wages and salaries, and workmen’s 
compensation. 

(2) Ordinary claims, 
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(3) Contingent claims which must be valued by the 
sheriff or the trustee. 

Ordinary and contingent claims rank pari passu after 
preferable claims. 

(4) Postponed claims, in which are iucluded those 
by married women for funds lent to a husband and 
immked with his funds, as for example on Deposit 
Receipt in joint names of husband and wife. 

In ranking on a debtor’s estate the following points 
should be noted — 

1. In the case of a bill of exchange, if this matures 
before the date of sequestration, interest at 5 per cent 
would be added, but if it matured after the date of 
sequestration interest would be deducted from that date 
xmtil the date of maturity. 

2. In the case of partnerships, as the firm is in Scots 
Law a distinct legal persona^ the firm’s estate is separate 
from those of the partners. Creditors of the firm can 
rank first on the firm’s estate to the exclusion of private 
creditors and thereafter rank, after deducting the 
amount they are entitled to receive from the firm’s 
estate, along with the private creditors pari passu on the 
estates of the individual partners to the extent of re- 
ceiving not more than 20s. in the £. Securities held by 
a creditor from one of the partners of a firm would 
not require to be deducted in ranking on the fibrm’s 
estate. 

3. In the case of a person carrying on a business 
imder a firm name there is no distinction in ranking 
between trade and private creditors. 

4. Where a creditor has as security an obligant 
bound with, but liable in relief to the bankrupt, e.g. a 
guarantor, in claims for ranking, unlike those for voting 
he need not value and deduct the obligations of such 
party in ranking upon the bankrupt’s estate. 

5. Where a guarantor for the bankrupt is liable to the 
creditor and such guarantor holds a security over the 
bankrupt’s estate, the guarantor must account to the 
trustee for Ms security as if he had paid the creditor 
and thereafter rank under deduction of the security. 
For example, suppose a bank advances £100 to A, 
against a guarantee by B for this amount. B has 
received from A securities to the value of £60. A is 
sequestrated, and pays 6s. 8d. in the £. The bank will 
rank on the estate for £100, without deducting B’s 
guarantee and will receive by way of dividend £33 6s. 8d. 
The bank will then call on B for the deficit of £66 13s. 4d. 
On the other hand, the bank may claim £100 from B 
and the latter will rank on A’s estate for £100 less the 
security valued at £60 and receive by way of dividend 
£13 6s. 8d., his loss being £26 13s. 4d. 

Assuming that the bank ranked on the estate, then 
A’s trustee is entitled to demand from B the amount 
of the dividend paid by the estate to the bank on the 
value of the security held by B, viz, £60 at 6s. 8d. or £20, 
and it will thus be seen that the loss to the guarantor 
B is the same in both cases. 

6. Where the creditor has several co-obligants bound 
for the same debt and some of the obligants are insol- 
vent the creditor may-— 
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(a) Rank for the whole debt on each of the insolvent 
estates, and call on the solvent obligants to pay any 
balance remaining, up to the limit of their obligation. 

Q>) Call on the solvent obligants to pay the debt, 
leaving them to obtain relief from the insolvent estates. 
It may be noted that, while they may rank for the full 
amount paid on the principal debtor’s estate, they can 
only rank on the estates of the co-obligants for the 
excess beyond their pro rata share and from the point 
of the solvent obligants, method ip) is preferable. Where 
all the parties are msolvent, the creditor will rank on all 
estates for the full amount of the debt and in ranking 
on the estate of one obhgant the creditor must deduct 
the amount of dividend already received from the 
estate of a co-obligant. 

7. Payments received by a bank from a guarantor 
before sequestration, wMch is in effect payment or part 
payment of the principal debt and not as a kind of 
collateral security to the guarantee, must be deducted 
even although the amount has not been placed to the 
principal debtor’s account. (Mackinnon's Trustees v. 
Bank of Scotland, [1915] S.C. 411.) 

8. \^ere a bank holds ordinary trade bills in security 
of the debt and the principal debtor becomes bankrupt, 
the creditor can rank upon his estate for the full amount 
without deduction and thereafter call upon the parties 
to the bill to make good the deficiency. In the event of 
the parties becoming bankrupt, the creditor is entitled 
to rank on their estates for the full sum appearing on the 
face of the bills irrespective of the amount of Ms debt, 
but not exceeding 20s. in the £. 

9. It is a general rule of bankruptcy law that the same 
debt cannot be ranked for twice on the same estates. 
This is important where a principal debtor and a guaran- 
tor are bankrupt. The creditor can rank on each 
estate but the trustee on the guarantor’s estate caimot 
rank on the principal debtor’s estate. Under the usual 
form of a bank guarantee, the rights of a guarantor to 
rank on the principal debtor’s estate are postponed 
until the whole debt to the bank has been paid. This 
rule of double ranking does not apply where the 
debtor is not sequestrated but compounds with his 
creditors. 

10. Any securities pledged by third parties are not 

deducted when ranking on the estate of the principal 
debtor. , 

Dischaige of Bankrupt. The bankrupt may be dis- 
charged by a ^ed of arrangement wMch is a means by 
wMch his estate may be wound up. It requires a major- 
ity in number and three-fourths in value of the creditors 
at a meeting and involves an application to the Court 
to stay the procedure of the sequestration for two 
months m order that the arrangement can be earned 
out. The deed of arrangement must be executed vdthin 
this period and the Court declares the sequestration at 

The bankrupt may also be discharged on payment of 
a composition. The procedure is more complicated than 
in the case of a deed of arrangement, and require 
certain statutory majorities. The arrangement must 
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also be approved by the Court and is embodied in a 
composition contract. On the contract being approved 
by the Court, the sequestration is declared at an end 
and the bankrupt discharged and re-invested in his 
estate. If the composition under a composition contract 
is not paid, the original debt does not revive and the 
creditor’s claim is for the amount of the composition 
only. Such a contract binds all creditors whether 
accediag or not. 

The bankrupt may, on petition to the Court, obtain 
his discharge without composition if he has paid a 
dividend of at least 5s. per £, or proved to the Court 
that he is not responsible for his failure to do so. He 
requires the consent of varying majorities of the creditors 
according to the dates at which he presents his petition, 
up to the lapse of two years, after which he can obtain 
his discharge without the concurrence of creditors. It 
is always open to the Court to refuse the debtor’s 
petition for discharge even although no creditor 
opposes. 

Position of Undischarged Bankrupt. All acts done or 
deeds granted by the bankrupt after the date of the 
sequestration and before his discharge in relation to his 
estate, unless with the consent of the trustee, are null 
and void. If an undischarged bankrupt obtains credit 
to the extent of £10 or upwards from any person 
without informing him that he is an undischarged 
bankrupt he is guilty of a crime and may be punished 
by imprisonment for a period not exceeding two years. 
He is also disqualified from being elected a member of 
any local authority and cannot sit as a Member of 
Parliament. 

Discharge of Trustee. After the final division of the 
estate the trustee calls a meeting of creditors and sub- 
mits to them his accounts and list of unclaimed divi- 
dends and also the sederunt book (in which he records 
all matters connected with the sequestration). Follow- 
ing upon the meeting he lodges unclaimed dividends on 
deposit receipt in a bank and transmits to the Accoun- 
tant of Court the sederunt book, accounts and deposit 
receipts, after which he petitions the Court for his 
discharge. 

Summary Sequestration. This supersedes the old 
process of Cessio Bonorum. It is competent where the 
debtor’s assets do not exceed £300. Where the bankrupt 
is the petitioner he must lodge with his petition a state- 
ment of his affairs and where the petition is by the 
creditors, the first deliverance contains an order on the 
debtor to lodge such a statement within six days. The 
petition may be presented by the debtor (who n^ not 
be notour bankrupt), without the concurrence of any 
creditor, or hy a oreditor or creditors whose debts in all 
amount to £10 if the debtor is notour bankrupt within 
the previous four months. Th^e is no provision for 
the summary sequestration of the estates of a deceased 
debtor. The forum is the Sheriff Court of the sheriff- 
dom within which the debtor resides or carried on 
business during the year hnmediately preceding the 
date of the petition. Where the petition is by the credi- 
tors, and they do not knoiv which Sheriffdom is 
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applicable, or where the debtor is furth of Scotland the 
petition is presented to the Bill Chamber of the Court 
of Session. At the second meeting of the creditors, if it 
appears that there are no funds, the trustee reports 
orally to the sheriff, who may thereupon issue an order 
dispensing with further procedure. When a dividend 
is to be paid, the trustee must not less than 14 days 
prior to the second meeting of creditors adjudicate on 
claims. The trustee reports periodically to the Account- 
ant of Court as to the state of the sequestration and on 
completion of the sequestration he issues a certificate 
stating that the trustee is entitled to be discharged. 
Sununaiy sequestrations are not common. The simpler 
and less expensive procedure under a Trust Deed is 
adopted for small estates. 

Extra-judicial Settlements. These are private arrange- 
ments by which the estates of insolvent debtors may be 
realised and divided among their creditors without 
resorting to the judicial process of sequestration. They 
are less expensive and entail a more rapid realisation 
of the estate as compared with sequestration, and usually 
take the form of a trust deed or a composition con- 
tract. 

(a) Trust Deed. By a trust deed a debtor conveys his 
whole estate for behoof of his creditors to a trustee who 
ingathers his estate and divides it among the creditors 
according to the terms of the trust deed, which invari- 
ably incorporates the rules of ranking and division of 
the Bankruptcy Act. It is an essential condition of the 
arrangement that all creditors should be treated with 
perfect equality and also that all creditors should 
accede. In the event of any inequality, an acceding 
debtor may withdraw, which he may also do in the 
event of a non-acceding creditor acquiring a preference 
over the debtor’s assets by diligence. A credStor, how- 
ever, can only do diligence against these assets before 
they are reduced into possession of the trustee, after 
which diligence by the creditor is precluded. A non- 
acceding creditor’s remedy is to apply for sequestration, 
which will always supersede a trust deed. On the other 
hand a non-acceding creditor may draw a dividend 
without acceding to the trust deed and wait an oppor- 
tunity later to make good the balance of his claim. 
Acceding creditors draw a dividend and that discharges 
their claim. 

A committee of creditors is usually appointed to act 
along with the trustee and it is their duty to audit his 
accounts and fibs the commission. If this is not done by 
the committee, it must be done by the Accountant of 
Court, 

(b) Composition Contract. In this case the debtor 
enters into an arrangement with his creditors by which 
he is to pay them a composition in full discharge of the 
debts. Differing from a trust deed, such an arrangement 
does not divest the debtor of his estate. The terms of 
this contract, which is a voluntary one, vary according 
to circumstances. Usually the composition is payable 
by instalments, bills for these being granted to the 
creditors. Security for payment of the composition is 
usually provided. On the failure to pay the composition 
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or an instalment, the whole original debt revives. An 
extra-judicial composition contract does not bind non- 
accedmg creditors. In both of these ways it differs from 
a composition contract in a sequestration. 

Banks, as a rule, do not accede to Trust Deeds and 
Composition Contracts as by doing so they may dis- 
charge any guarantors on the debtor’s account. This 
arises because of Section 9 of the Mercantile Law 
Amendment (Scotland) Act, 1856, which states — 

“From and after the passing of this Act, where two 
or more parties shall become bound as cautioners for 
any debtor, any discharge granted by the creditor, in 
such debt or obligation to any one of such cautioners 
without the consent of the other cautioners, shall be 
deemed and taken to be a discharge granted to all the 
cautioners; but nothmg herein contained shall be 
deemed to extend to the case of a cautioner consenting 
to the discharge of a co-cautioner who may become 
bankrupt.” 

The Act does not apply to sequestration, as under 
Section 52 of the Bankruptcy (Scotland) Act, 1913, it is 
provided that no act of the creditor in voting and draw- 
ing a dividend or in assenting to the discharge of the 
bankrupt, or to a composition, discharges aco-obligant 
of the debtor. In the case of a trust deed or other extra- 
judicial settlement, the bank should if possible obtain 
from the guarantors Letters of Accession agreeing to 
the bank’s ranking and drawing a dividend on the 
estate. If this consent cannot be obtained then the bank 
should state in the receipt for the dividend from the 
bankrupt’s estate that all rights are reserved against 
any co-obligants. 

BILLS OF EXCHANGE. There are not many 
differences between the laws of Scotland and England 
as regards Bills of Exchange, because the laws of these 
two countries have been closely assimilated by the Bills 
of Exchange Act, 1882, and subsequent legislation. The 
main diiferences are as follows — 

In Scotland, by Section 53 (2) where the drawee of a 
bill has in his hands funds belonging to the drawer 
available for the payment thereof, the bill operates as 
an assignment of the sum for which it is drawn in favour 
of the holder from the time when the Bill is presented 
to the drawee. The effect of this is most commonly 
seen where payment of the cheque has been counter- 
manded by a customer. In Scotland the banker cannot 
honour the cheque till the dispute has been adjusted. 
He must retain the funds and cannot pay even has own 
customer imtil settlement. In such a case, failing 
agreement, it is the holder’s duty to raise an action in 
Court to determine to whom the funds properly belong. 
Similarly, where a banker has msuflSicient funds in his 
hands to meet the bill or ch^ue the presentation of the 
cheque operates as an assignment on behalf of the 
presenter. The practice of banks is to transfer the 
amount standing at the credit of the customer to a 
separate earmarked account to await a settlement 
between the parties. If, however, the holder delivers up 
the cheque, the banker must pay over the funds in his 
hands. 
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A holder of a bill, but not a cheque, is entitled to 
summary diligence {q.v.y 

Like other contracts in Scotland, consideration need 
not be given for a bill of exchange. 

Reference should be made to the article Bills of 
Exchange in the Dictionary. 

BLANK TRANSFER. In Scots Law there cannot be 
an eqmtable mortgage and although blank transfers axe 
sometimes taken, the security has certain disadvantages. 
A blai± transfer is one signed by the transferor, but 
blank in the space for the name of the transferee, and 
usually blank as regards the amount of the consideration 
and the date of execution. The bank as lender could 
either fill in the name of the bank’s nominee company 
as transferee, insert five shillings or other nominal 
consideration and proceed to register the transfer, or 
sell the shares. The following are the disadvantages of 
accepting blank transfers along with the relative 
certificates, as security— 

(a) The customer may advise the company that he has 
lost his share certificate, obtain a duplicate under the 
usual indemnity, and then either sell or pledge the shares. 

(b) The company may not register the bank’s transfer 
when presented, e.g. the company may have a lien over 
the shares or an arrestment may be lodged. 

(c) A blank transfer is not a deed, and if the company 
requires a deed, such as companies incorporated under 
the Companies Clauses (Consolidation) Act, 1845, the 
effectual right to the shares has not been acquired. 
This point was commented on in one Scottish case but 
no ruling was given. There are, however, many English 
cases dealing with this point. 

(^ In Scots Law, it is possible that a blank transfer 
may come under the Act of 1696, c. 25, which declares 
void all instruments delivered in blank in the name of 
the grantor, although it excepts writings in re 
mercatoria. 

(e) In the event of the customer’s bankruptcy, a 
trustee may intimate his title before the bank, but a 
bank may register after sequestration and obtain a good 
title provided he does so before the trustee. {Morrison v. 
Harrison (1876), 3 R. 406.) 

if) Finally, where the transfer is undated and the 
customer is sequestrated, and the bank registers witto 
six months of bankruptcy, it may be held that the regis- 
tration was reducible under the Bankruptcy Act 
(Scotland), 1696, c. 5, and the Companies Act, 1947. 

CAPACTTY TO CONTRACT. (See Lunatics, Mar- 
ried Women, Minors and Pupils, in this Appendix.) 

CASH CREDIT BONDS. Cash Credit Bonds are a 
feature peculiar to Scottish banking and were intro- 
duced by the Royal Bank as long ago as 1728, but their 
place is now being taken by the simpler and more 
modem Letter of Guarantee.' A Cash Credit Bond is a 
cautionary obligation in favour of a bank for payment 
of advances made by it to a customer, or for the 
customer’s operations on a cash^ account, i.e- a credit 
allowed to a person named, in virtue of whkh he may 
draw cheques on the bank and operate on the account 
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as if the customer actually had the money deposited m 
the bank. This engagement is undertaken by a bond in 
which the account and all the operations on the credit 
are stated to be in the name of the person for whose 
benefit the credit is provided, while he and his cautioners 
are all bound jointly and severally as principals. Al- 
though the customer and the cautioners sign the bond, 
the customer is really the principal debtor and the other 
parties are cautioners for him although they have not 
all the rights and privileges of the latter. For instance, 
the cautioners have no right to the benefit of discussion 
and the septennial prescription does not apply. They 
have, however, a right of relief against the principal 
debtor and a claim for a rateable contribution from any 
co-cautioners. The main advantages of cash credit 
bonds as compared with guarantees is that the bond 
may be registered and summary diligence may be used 
for the amount of the balance; and the death of a 
cautioner will not discharge his estate from liability 
for advances made by the bank to the principal debtor 
after the date of his death. In British Linen Company v. 
Monteith (1858), 20 Dxml. 557, it was held that there 
was no obligation on the bank to give notice of a cash 
credit bond to the representatives of a deceased 
cautioner. The stamp duty on a cash credit bond is 
2s. 6d. per cent. 

CAUTIONARY OBIIGAHONS. This is known 
in England as suretyship or guarantee. Since the 
passing of the English and Scottish Mercantile Law 
Amendment Acts of 1856, there are few differences. It 
should be noted that by Section 6 of the Scottish Act 
the guarantee must be in writing and subscribed by the 
person undertaking the obligation or by some person 
duly authorised by him, whereas the English Act 
requires the contract to be signed by the guarantor 
himseE It should be also noted that certain bonds of 
caution (or guarantees) may cease to have effect after 
7 years from their date. This is known as the septennial 
prescription (or limitation). Cautionary obligations to 
which this septennial limitation does not apply are (1) 
those m which the term of payment is beyond 7 years; 
(2) those in marriage contracts; (3) those for payment 
of an annuity or interest upon loan; (4) mercantile or 
other guarantees; (5) bonds of caution for discharge 
of an oflSce and judicial bonds; (6) bonds for composi- 
tion in bankruptcy; (7) bonds for mutual relief; (8) 
bonds gu^nteeing a sum already lent; (9) bonds 
executed in a foreign country; (10) cash credit bonds; 
and (11) bank guarantees. 

Furthea:, in Scotland the discharge of a cautioner 
requkes to be proved by the writing or oath of the 
cr^itor, while in England it may be proved by parole 
evidence. 

CLEARESTG SYSTEM. Note Exchanges. Eadr of 
the Sottish Banks issued its own notes, and the 
necessity of exchanging one another's notes was soon 
apparent. In fact, Sie first Note Exchange was set up 
in 1752, and now one is held in every place where two 
or more banks are represmted. All notes (known as 
Exchmigeable Notes) of the other Scottish Bank or 
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banks represented locally must be tendered locally and 
must not be sent elsewhere for exchange. Notes of 
other Scottish banks which cannot be exchanged 
locally are remitted to Edinburgh or Glasgow or the 
nearest suitable central office. The Note Exchanges 
are held as follows — 

1. Aberdeen and Dundee — on Tuesday, Wednesday 
and Thursday mornings not later than 9.30 a.m., and 
on Friday afternoon after the close of business, but 
not later than 3.30 p.m. 

2. Edinburgh and Glasgow — same as (1) with the 
addition of Friday morning. 

3. Elsewhere — on Tuesday and Thursday mornings 
not later than 9 a.m. and on Friday afternoon after 
the close of business, but not later than 3.30 p.m. If 
the officials attending the morning exchange are 
unable to complete the work in time for allowing 
them to return to their respective offices by 9.30 a.m., 
these exchanges are then held after the close of 
business. 

In each place where there is a Note Exchange one 
bank will act as the Settling Bank — ^in the Provinces 
this duty usually rotates at monthly intervals. All 
balances of the Note Exchanges are treated as due to or 
by the Settling Bank, and the machinery for settlement 
varies. In the case of the morning Exchanges the bal- 
ances are carried forward to that day’s Cheque Clearing. 
When the Exchange is held after the close of business, 
the balances to be settled include those brought forward 
from the morning clearing. For balances over £1,000 
Exchange Settlement Drafts drawn on Edinburgh are 
given to or by the Settling Bank. For balances of 
£1,000 and under. Exchange Vouchers axe given to or 
by the Settling Bank and these are exchanged at the 
next local clearing. 

On Friday the balances of the Clearing are brought 
forward to the afternoon Note Exchange, and the 
Settling Bank issues and receives Exchange Settlement 
Drafts on Edinburgh for the final balance irrespective of 
the amount. These Settlement Drafts are forwarded by 
the receiving bank to its principal Edinburgh office to 
be passed t&ough the Edinburgh Clearing against the 
bank which issued them. 

In the case of the Edinburgh and Glasgow Note 
Exchanges the balances of the afternoon Note Exchange 
on Fridays are carried to the Saturday Clearing, and 
settlement is made by means of Exchange Vouchers. 
Exchange Settlement Drafts are not issued in Edinburgh 
or Glasgow. 

Cleari^ House. The first Clearing House in Scotland 
was instituted in Glasgow in 1856. There is now a 
Clearing House organisation in every place where two 
or more banks are represented. The Settling Bank for 
the Note Exchange acts as Settling Bank at the Clearing 
House. 

Where three or more banks are represented in a town 
each bank acts as Settling Bank in monthly rotation 
unless there is some other local traditional arrangement. 
The documents which can be cleared locally are aU 
demand documents and bills of exchange with not more 
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than five days to maturity, payable at any office 
(excluding the chief London office) and drawn on any 
Scottish bank represented locally. The daily clearing 
takes place as early as possible, but not later than 
11.30 a.m. With regard to settlement— excluding 
Edinburgh and Glasgow — the Settling Bank gives and 
receives Exchange Settlement Drafts on Edinburgh for 
balances over £1,000. In the case of balances of £1,000 
and under. Exchange Vouchers are used, and these are 
passed through the next Clearing. On Friday, and on 
any day when a Note Exchange takes place after the 
close of business, the clearing balances are not settled 
but carried forward to the Note Exchange. Cheques 
drawn on Scottish bank offices not represented locally 
are forwarded to the chief Edinburgh office or the 
chief Glasgow office of the collecting bank and are 
cleared through the Edinburgh or Glasgow Clearing 
Houses. There are special rules for the return of unpaid 
or wrongly cleared documents and for special presenta- 
tions. The Settling Banks in Edinburgh and Glasgow 
arrange for the final settlement to be made in London. 
The balances due to or by each bank are amalgamated 
at the respective head offices of the Scottish Banks, 
and each bank advises its chief London office of the 
balance to be settled. On the following day the London 
office delivers to or receives from the chief London 
office of the Settling Bank a Banker’s Payment on the 
Bank of England for the amount due. 

COMPANY LAW. The Companies Act, 1948, 
applies alike to England and Scotland, and on the 
whole there is not much difference between the laws of 
the separate countries. The main differences are these— 

jBloating Chaige. The Companies (Floating Charges) 
(Scotland) Act, 1961, came into operation on 27th 
October, 1961, and provides that it is now competent 
under Scots I^w for an incorporated company, with 
its registered office in Scotland, to grant as security 
for a debt a floating charge over all or part of its 
property, heritable and moveable. The creditor’s right 
under such a charge moves or “floats” from day to day, 
and to cover all the property included in the charge it 
may be a general one over everything or limited to a 
fixed sum or include specific items and exclude others. 
The charge must be registered within twenty-one days 
of the date when it was executed, otherwise the security 
is void against the liquidator or any other creditor of the 
company. The security is invalid when a company grants 
a floating charge within twelve months of its liquida- 
tion, unless the creditor can prove the company was 
solvent immediately after creating the charge. The 
floating charge would, however, be a security against 
fresh advances made by a bank after the granting of the 
security. Certain preferential debts, such as wages, 
rates and taxes, rank in priority to a floating charge, 
and a fixed security over a particular asset has ako 
preference. 

The security created by a floating charge in Scotland 
comes into operation only on the liquidation of the 
company (which differs from England) where it will 
“crystallise” on default or breacffi of the covenant. 
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Moreover, unlike the position in England, there is no 
provision in the Act for the appointment of a receiver 
and tbe only remedy which the holder of a floating 
charge has is to petition the Court for a Winding-up 
Order. The First Schedule of the Act provides a simple 
form for a floating charge, but the one adopted by 
banks is much more elaborate— such as including a 
clause to prohibit the company from subsequently 
creating any security over the assets without the consent 
of the bank. The stamp duty is at the rate of 2s. 6d. per 
cent on the amount intended to be secured. The release 
of the floating charge is effected by means of an acknow- 
ledgment indorsed on the deed itself and is exempt from 
stamp duty. The release must be registered with the 
Registrar of Companies. 

A charge over uncalled ordinary capital in favour 
of debenture-holders is ineffective in the case of a 
Scottish company except in very special cases. In 
these excepted cases, unless notice of the debentures 
has been given to the shareholders, creditors may 
arrest the imcalled capital. 

Trusts. It is competent to enter on the Register of 
Scottish Companies notice of trusts. This has the 
advantage of acting to some extent as a protection 
against fraudulent breach of trust. 

Liquidation. There are considerable differences of 
procedure in English and Scottish liquidations. The 
liquidator is not an officer of the Court as the official 
receiver is, and he is not responsible directly to the 
Board of Trade. Liquidations are of three kinds: (a) 
by the Court, (h) voluntary, or (c) subject to the super- 
vision of the Court. It is in compulsory liquidations 
that the differences chiefly arise. 

Any transaction which would have constituted a 
fraudulent preference (qjo,) in the sequestration of a 
person or firm is invalid if it takes place within six 
months of the commencement of the winding-up. 

(fl) The jurisdiction to wind up a company registered 
in Scotland lies with the Court of Session, but where 
the amount of the share capital of a company paid up 
or credited as paid up does not exceed £10,000, the 
Sheriff Court of the county in which the registered 
office of the company is situate has concurrent juris- 
diction with the Court of Session. As in England the 
procedure is by way of a petition. The Court appoints 
a liquidator who is a private individual. The appoint- 
ment may be at first provisional and this appointment 
may be confirmed later by the Court or a new liquidator 
appointed. The Court determines the security to be 
^n by the liquidator on his appointment. The 
liquidator is called the “official liquidator” of the par- 
ticular company in respect of which he is appointed and 
not by his individual name. If, and so long as, there is 
no liquidator all the property of the company is deemed 
to be in the custody of the Court. 

In a compulsory winding up, if execution had been 
levied by a creditor within sixty days of the winding up, 
it was invalidated by the winding up in Scotland, but in 
England the winding up order has no such retrospective 
effect. 
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The powers of the liquidator are the same in Scotland 
as in England, but the Court may provide by an order 
that, where there is no Committee of Inspection, the 
liquidator may exercise certain powers without the 
section of the Court. A liquidator has, subject to 
general rules, the same powers as a trustee under a 
sequestration. Prior to 1929, it was not competent in a 
compulsory winding up to appoint a Committee of 
Inspection in Scotland. This is now provided for, and 
the Committee of Inspection has, in addition to the 
powers and duties conferred upon it by the Act, such of 
the powers and duties of Commissioners on a bankrupt’s 
estates (q.v,) as may be conferred on Committees of 
Inspection by general rules. 

The Court has power to require the attendance of any 
director or oflScer of the company at any meeting of 
creditors or contributories or a Committee of In- 
spection to give information as to the affairs of the 
company. 

In Scotland the Court, on production by the 
liquidator of a list certified by him of the names of the 
contributories liable in payment of calls and of the 
amount due by each contribute^ and of the date when 
the amount became due, may immediately pronounce 
decree against these contributories for payment of 
the sums so certified with interest at 5 per cent per 
annum till payment, as if they had consented to registra- 
tion for execution on a charge of six days of a legal 
obligation to pay calls and interest. (See Summary 
Diligence in this Appendix.) 

(b) Voluntary Winding Up. The Court may direct 
that no action or proceeding shall be proceeded with, 
or commenced against, the Company except by leave 
of the Court and subject to such terms as the Court may 
impose. 

In a// windings up, the winding up has the same effect 
of cutting down diligence as a sequestration has in the 
case of an individual and this applies to estate in 
Scotland belonging to an English company. 

The liquidator must ha the case of a company which 
is about to be dissolved, lodge all unclaimed dividends 
and unapplied balances in a joint-stock bank on deposit 
receipt in name of the Accountant of Court, to whom 
the deposit receipts are transmitted. 

COMPENSATING INTEREST. This arises where 
a customer has several current accounts, some with 
debtor and some with creditor balances, the customer 
payhag interest only on the net d^it balance. In Scot- 
land, the following regulations are applied regarding 
the allowing of comp^sating interest — 

1. In no case can compensating interest be allowed 
without the authority of head office. 

2. No compensating interest can be allowed on a 
creditor as against a debtor balance except in cases 
where the bank is legalfy entitled at any time and with- 
out notice to apply the credit in payment or reduction 
of the debit, 

3. No oemopensating irrterest can be allowed where 
the credit sum is on deposit reedpt or deposit account, 
exc^t in the special case of (9). 


4. No compensating interest can be allowed where 
the advance is on a loan account for a fixed period. 

5. No compensating interest can be allowed between 
an account of a solicitor and his “cMents” account. 

6. No compensating interest can be allowed between 
the credit balance of a principal and the overdraft of a 
factor or agent which has not been expressly authorised 
by his principal. 

7. No compensating interest can be allowed between 
the account of a husband and that of a wife. 

8. No compensating interest can be allowed between 
the account of a limited company and that of a director 
of the company. 

9. On advances to executors or law agents of 
deceased customers against any balance at credit of 
deceased on current account — J per cent interest is 
charged. Where the credit is on deposit receipt or 
deposit account, interest on the advance is charged at 
i per cent per annum above the deposit receipt or de- 
posit account rates. On any excess not less than Cash 
Account rate is charged. This privilege is limited to 
two calendar months from the date of the advance, and 
thereafter not less than Cash Account rate is charged 
on the whole advance. 

10. As regards the accounts of public bodies, e.g. 
County Councils, it is left to the discretion of each bank 
whether or not compensating interest should be given. 

COMPENSATION. “Compensation applies,” says 
Erskme, “where the same person is both debtor and 
creditor to another. The mutual obligations, if they 
are for equal sums, are extinguished by compensation; 
if for unequal, the lesser obligation is extinguished, and 
the greater diminished as far as the concourse of debit 
and credit goes.” Compensation is in the nature of a 
security right in so far as it gives a creditor a right to 
receive fuS payment of his debt as against the other 
creditors to the extent of the claim for compensation. 
In England the equivalent term is known as “set-off.” 
The following are the rules of compensation which 
relate particularly to banking — 

1. Compensation does not operate ipso jure. It must 
be pleaded by way of defence, and it must be pleaded 
before decree in the action has been pronounced. 

2. Each of the parties must be debtor and creditor at 
the same time and in his own right. Thus, a bank could 
not set-off a debit balance in name of “A.B.” against a 
credit balance in name of “A.B. as Trustee for C.D.,” 
the reason being that there is no mutuality of debit and 
credit or no concursus debiti et crediti between the parties. 

3. The mutual debts must be of the same quality, i.e. 
both debts must be actually due and exigible at the date 
when the plea is set up. Hence a future or contingent 
debt cannot be pleaded in compensation of a debt 
presently due and liquid and a banker could not set-off 
a credit balance against a bill not yet due. This rule 
only applies where one of the parties is solvent as com- 
pensation may be pleaded where one of the parties is 
bankrupt or mrgens ad inapiam, 

4. Special rules apply where a firm is concerned. A 
debtor of a fibrm cannot plead compensation against the 
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firm in respect of a debt due to him by a partner of the 
firm in his individual capacity. This rule also applies 
in the bankruptcy of the firm but if the firm is dissolved 
for a reason other than bankruptcy, each partner has a 
proportionate interest in the assets of the firm and a 
debtor of the firm who is also a creditor of one of the 
partners may plead compensation. 

5. It is a general rule that specific appropriation bars 
a plea of compensation. A banker has the right, how- 
ever, to set-off a sum on deposit receipt or deposit 
account against a debit balance of a customer. It was 
decided in Anderson v. North of Scotland Bank Ltd, 
(1901), 4 F. 49, that a banker who has issued a deposit 
receipt payable to either of two persons or the survivor 
of them cannot plead compensation in respect of a debt 
due by one of them. 

Under the Solicitors (Scotland) Act, 1949, where a 
solicitor keeps a special account for chents’ moneys a 
bank cannot set off such a balance against a debt due 
by the solicitor in a private capacity. 

COMPOSITION CONTRACT. (See Bankruptcy 
in this Appendix.) 

CONFIRMATION. An executor, whether nomin- 
ated in the will or appointed as executor-dative, requires 
to have his title confirmed before it is universally good. 
Confirmation is a sentence or decree obtained in the 
Sheriff Court of the county in which the deceased was 
domiciled at death empowering the executor to collect 
and distribute the estate of the deceased. Confirmation 
is always granted on an inventory together with the 
giving of security in the case of an executor-dative. 
Where an executor is nominated in the wiU, the property 
vests in him without confirmation, confirmation merely 
completing his title. There is no proof of the will as in 
England. 

The confirmation, which in form is the same whether 
it is in favour of an executor-nomioate (i.e. executor 
named in deceased’s will) or of an executor-dative 
(i.e. executor appointed by the Sheriff on Petition, 
in case of intestacy, or where the will makes no ap- 
pointment), contains a full inventory of the moveable 
estate, unlike a probate which refers only to a gross 
amount, Scottish, English, and property situated 
elsewhere are shown separately, and before a confirma- 
tion can be exhibited to an English company, it must 
be resealed by the English Probate Office, just as an 
English Probate must be resealed in the Scottish Court 
before being utilised in coimection with Scottish Estate. 
(See Executor in this Appendix.) 

If an executor discovers that any part of the estate 
has been omitted or undervalued, he may by an eik 
have the same confirmed in addition to the estate 
already confirmed. Where a customer dies domiciled in 
England presentation of probate or letters of adn^- 
stration has the same effect as confirmation, provided 
that a certificate has been indorsed by the Comn^sary 
Clerk to the effect that it has been produced in the 
Sheriff Court of the County of Edinburgh. In the case 
of those estates (on which no estate duty is payable) a 
bank usually dispenses with confirmation and pays the 


balance due to the legal representatives, taking their 
Discharge (and in some cases the guarantee of an 
approve person or an insurance company) and an 
Undertaking to expede confirmation if and when 
required. 

CONSIGNATION RECEIPT. In Scotland, when 
property is sold under powers contained in a “bond and 
disposition in security” (see Dictionary), the creditor 
who has sold the property must, after satisfying his own 
claim, place any surplus there may be in a bank upon 
deposit receipt, called a consignation receipt, in the 
joint names of the seller and purchaser, for the benefit 
of the person who is entitled to the surplus. 

COURTESY. (See Wills and Succession in this 
Appendix.) 

COURTS. The Supreme Court in Scotland is the 
Court of Session. It sits in Edmburgh and consists of 
two branches known as the Inner House and the Outer 
House, and the former is divided into two sections 
known as the First Division and the Second Division. 
Appeals may be made from the Court of Session to the 
House of Lords. The Sheriff Court decides most 
commercial disputes but does not deal with questions of, 
say, divorce. The Sheriff Court has extensive jurisdic- 
tion in the case of sequestration, and has jurisdiction 
to wind up limited companies where the paid-up capital 
does not exceed £10,000. The Small Debt Court is 
available for actions where the amount involved does 
not exceed £50. There is also the Justice of the Peace 
Small Debt Court which deals with cases where the 
amount involved does not exceed £5. 

DECREE. (See Action in this Appendix.) 

DEED OF ARRANGEMENT. (See Bankruptcy 
in this Appendix.) 

DEEDS, EXECUTION OF. In Scotland a deed may 
be either wholly written, printed, engraved, or type- 
written, or partly in one and partly in another of these 
ways. The granter must sign each page of the deed 
before two witnesses who sign only on the last page, 
each adding the word “witness” after his si^ature. 
Where there are two or more granters, two witnesses 
axe s^cient if these granters sign at the same time, but 
where the granters sign separately, the witnesses must 
attest each signature separately, even though these be 
the same witnesses to each signature. A witness should 
be above the age of 14 years and not be interested in the 
deed. In practice, a wife should not witness her hus- 
band’s signature and vice versa. The witnesses must 
see the granter sign or hear him acknowledge the 
signature to be his. 

At the end of the deed a space is left blank to be 
completed after execution, with the following particu- 
lars: (1) Place and date of subscription; (2) full names 
and designations of the witnesses; and (3) reference to 
any alteration or addition to the deed. It is also com- 
petent, instead of designing the witnesses in the testing 
clause, to add to the signatures of the witnesses their 

desitoations. . 

A granter signs by his usual signature, and a mamed 
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woman may subscribe her maiden name, though this 
is unusual. 

Under the Companies Act, 1948, a deed may be 
validly executed according to Scots law if sealed with 
the common seal and subscribed by two directors or by 
a director and secretary. No witnesses are required. 

The provisions for the execution of deeds by persons 
who, being blind, or from infirmity, or from any other 
reason, are unable to write, are governed by the Con- 
veyancing (Scotland) Act, 1924, Section 18. If a person 
is unable to write, a deed may be si^ed for h im by a 
law agent or notary public, or justice of the peace, 
in the presence of two witnesses, who attest to having 
been present when the deed was read over to the 
granter and heard or seen authority given to the law 
agent, notary, or justice to subscribe the deed. The 
doquet must be holograph, and the witnesses also 
subscribe the doquet. In testamentary writings, a parish 
minister or his assistant may act as the notary in his 
own parish. 

Any marginal additions to a deed should also be 
authenticated by the signature of the granter, and, hke 
alterations, be referred to in the testing clause. 

Deeds signed and attested or witnessed in the above 
manner are called probative, A probative document is 
one which in consequence of its being attested or holo- 
graph does not require to be proved genuine by extrinsic 
evidence, as it contains within itself sufficient evidence 
of the agreement of parties so that a Court of Law will 
enforce the obligations therein set forth without 
requiring any other evidence. There are three kinds of 
probative writings: (a) Attested writings (as above), 
ib) holograph writings, and (c) privileged writings. 

A holograph writing is one which is wholly, or in the 
essential parts, written by the granter in his own hand- 
writing and subscribed by him. It does not require to 
be attested by witnesses, but, if it is not declared in the 
writing that the document is holograph, that fact must 
be proved by extrinsic evidence. Accordingly the granter 
of a holograph document should always take care to 
declare that the document is written by him in his own 
hand. Alterations should be initialed. Where a docu- 
ment is not written by the Ranter, he may make the 
document holograph by adding in his own handwriting 
the words “adopted as holograph” before his sig- 
nature. 

Privileged writings are those in which the ordinary 
rules of attestation or authentication are dispensed 
with. They are valid if subscribed and include all 
writings in re mercatoria. Under this privilege are 
included orders for goods, bills, notes, and cheques, 
mandates, guarantees (but not bank guarantees), receipts 
for money, goods, or rent, and, in general, all the 
varieties of letters and documents required in the 
unlimited engagements of trade. It is obvious that 
solemnities would be out of place in ordinary negoti- 
tions of trade where haste and expedition are so often 
necessary. 

Improbative writings are those which, in themselves, 
are not sufficient evidence of the transactions to which 
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they refer. They must be supported by other evidence 
before they can be enforced by the Court, 

It should be noted that sealing is not required in 
Scotland except in the case of deeds executed by a 
corporation and transfers of shares. The latter are 
signed in Scotland before one witness in the same 
manner as in England, except where a Company has 
its own regulations. 

Where an English deed is to be executed in Scotland 
it may be done in the English fashion provided the 
contract is to be carried through in England, but, if the 
deed in any way relates to Scottish heritage, it should be 
subscribed before two witnesses, as in the Scottish 
manner. 

DEPOSIT RECEIPTS. This subject is dealt with 
fully in the Dictionary- In the event of a sum on deposit 
receipt in joint names being arrested as belonging to one 
of the parties, the bank should not pay the other party 
until the ownership of the money is judicially decided. 

DILIGENCE. The term is peculiar to Scots Law. 
It provides a legal method whereby an unsatisfied 
creditor may take steps either to seize his debtor’s 
moveable or heritable property in satisfaction of his 
debt or to prevent further intromission or disposal by 
the debtor of his property. (See Adjudication, 
Arrestment, Inhibition and Poinding in this Appen- 
dix.) 

DISPOSITION. (See Heritable Securities in this 
Appendix.) 

EXECUTOR. An executor may be described as a 
judicial trustee for the collection and distribution of the 
moveable estate of a deceased individual, such distri- 
bution to be according to law and testamentary disposi- 
tion, if any. Unlike the English executor, the title 
covers the case of an administrator in intestacy. 

An executor appointed by will or testamentary 
disposition is called an executor-nominate, whilst one 
appointed by the Courts is an executor-dative. In the 
case of an executor-nominate, his right to succession is 
complete with his appointment, and his title becomes 
universal by Confirmation The persons, taken 

in order, who are entitled to administer the estate of a 
deceased person are the executor-nominate, having first 
claim, and then (a) universal disponees, (6) residuaiy 
legatee, and (c) next-of-kin jointly m the same degree, 
as the executor-dative. Executorship in Scots law is in 
no way representation but an office, and responsibility 
extends only to the extent of the inventory. Further, 
it is not a trust except in relation to those having an 
interest in the executry. Creditors cannot look to the 
executor as a trustee, although beneficiaries may. The 
executor is not bound to pay ordinary debts until six 
months after the death of the deceased. Some debts, 
however, are privileged, and the creditors are entitled 
to payment in respect of them without decree or without 
waiting the prelimmary six months. These debts are 
death-bed and funeral expenses; one year’s rent; the 
wages of servants, where paid annually then for one year, 
but usually for the current term, week, month or quarter. 
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The oiGGice of executor is personal, and does not pass 
to the executor’s executor on the former’s death. The 
Court would, ia such case, appoint an executor-dative 
quoad non executa. At the end of the administration, no 
formal exoneration is necessary, and where claims are 
made by creditors after the due administration of the 
estate, the executor may in an action against him plead I 
that lawful payments have exhausted the estate. (See 
CoNFiRMAHON, Executor-Creditor in this Appendix.) 

The necessary precautions when making advances 
to executors are discussed in the Dictionary. 

EXECUTOR-CREDITOR. As in English law, 
where those entitled to administer fail to respond, any 
creditor may apply to the Court for permission to 
administer so much of the deceased’s estate as will be 
sufficient to discharge his liability to the creditor 
applying. Thus, if the next of kin fail to apply for 
confirmation of title, a decree dative will be made on 
application of a creditor and afterwards confirmed. 
This type of confirmation is really in the form of a 
diligence. (See Executor in this Appendix.) 

FRAUDULENT PREFERENCES TO CREDI- 
TORS. A fraudulent preference is the preferring or 
favouring of one creditor over another. At common 
law such preferences may be challenged by any 
creditor who is prejudiced and also by the trustee in the 
debtor’s sequestration. The following, however, are 
exceptions — 

1. Cash payment (which include the use of cheques) 
made by the debtor in discharge of debts which are 
really due. It has been held (Carter v. Johnston, 1886, 

13 R. 698) that where a bankrupt indorsed cheques to a 
creditor on which he was the payee in payment of a 
debt already due, within six months of banlauptcy, the 
transaction was reducible as being neither a payment 
in cash nor a transaction in the ordinary course of 
business. 

2. Transactions in the ordinary course of trade. A 
banker is entitled in the ordinary course of business to 
discount a bill up to the date of bankruptcy provided 
the transaction is bona fide, 

3. Nova Debita (New Debts), i.e. obligations under- 
taken m return for some kind of real value received. 
The debtor may incur new obligations and grant 
security for them within six months of notour banfc- 
ruptcy; provided there is no element of preference to 
a creditor m security of a prior debt. For instance, new 
loans may be made by a bank against security granted 
within the six monte’ period (Robertson^ s Trustee v. 
Union Bank of Scotland Ltd,, [1917] S.C. 549). 

In addition to the common law, the Scots Act, 1696, 
cap. 5, also deals with fraudulent preferences. This Act 
declares that aU voluntary dispositions and assignations 
granted by a debtor at or after notour bankruptcy, or 
within sixty days prior thereto, in favour of a creditor for 
his satisfaction of further security in preference to any 
other creditors, are null and void, e.g. where security 
is given within the sixty days to a creditor previously 
unsecured. Where a creditor has obtained a valid 
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I security from the debtor, the Act of 1696 does not 
prevent the creditor from completing his title to the 
security within the sixty days. As Goudy says, “The 
rule laid down was that where prior to the sixty days a 
conveyance, whether absolute or in security, has been 
granted in fulfilment of a contract, and something 
remains to be done by the grantee to complete it— such 
as taking infeftment or giving intimation— the perfor- 
mance of this act within the days of bankruptcy will not 
be challengeable. The principle on which decisions in 
cases of this kind proceed is that the completion of 
the conveyance was a matter within the creditor’s own 
power, and cannot therefore be said to have been done 
voluntarily by the bankrupt.” 

The Companies Act, 1948, Section 320, alters the 
period of sixty days to six months, 

GRATUITOUS ALIENATIONS. At common law, 
any donation or gift made by an insolvent debtor may 
be challenged by any of his creditors, prior or posterior 
to the transaction or by the trustee in the debtor’s 
bankruptcy. A creditor in order to challenge com- 
petently must prove (1) that the transfer was gratuitous 
or that the consideration was materially inadequate, (2) 
that the debtor was insolvent at and subsequent to the 
date of the transfer, and at the date of challenge, and, 
(3) that the transfer was prejudicial to lawful creditors. 
It is often difficult to comply with these essentials, and 
the Scots Act of 1621, cap. 18, strikes at alienations of 
property or goods made by an insolvent person to 
conjunct or confident persons without true, just, and 
necessary cause, and without a just price really paid. 
Conjunct persons include near relatives, such as parents, 
children, brothers, sisters, nephews, nieces, sisters-in- 
law and brothers-in-law and te term has been held to 
include persons about to be married. A confident 
person is one standing in a confidential relationship 
vrith the insolvent, for example, a law agent, servant, 
partner or private secretary. Under the Act of 1621, 
the challenger must prove that the granter is insolvent 
at the date of challenge and that the receiver is a con- 
junct or confident person. The effect is that the burden 
of proving either the onerosity of the alienation or that 
the granter was solvent at the time of the transaction 
rests with the person who benefited. 

HERITABLE SEOURITIES. In Scotland no security 
can be obtained over heritable property by a mere 
deposit of title deeds. It is necessary for the lender to 
obtain a legal right either absolutely or in security oyer 
the subjects, and there are three methods of constituting 
a valid security over heritable properly in Scotland— 

1. Bond and Disposition in Security. A statutory 
form is provided for in the Titles to Land Act, 1868. 
It consists of an acknowledgment of indebtedness, with 
a personal obligation to repay the loan; for payment 
of interest at a rate to be specified; and a disposition 
of the property in security of the personal obligations* 
The deed gives the lender power to sell the property in 
satisfaction of the debt in the event of the borrower 
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makmg default in payment. The bond includes a clause 
consenting to registration for execution, which enables 
the creditor to convert the bond, without notice to the 
borrower and within a very short time, into a Court 
decree which has a warrant annexed enabling the 
creditor to do summary diligence at once. The creditor 
may, if there are tenants, intimate his bond and enforce 
payment to him of rents, grant leases up to seven years | 
in duration, and generally to take over the management 
of the property. The creditor may raise an action of 
Mahls and Duties iq,v.) and obtain a decree authorising 
him to enter into possession of the security subjects. The 
process is competent on default by the debtor in pay- 
ment of principal or interest, or on his bankruptcy. 

If the debtor is in possession himself, under the 
Heritable Securities (Scotland) Act, 1894, he can be 
ejected as a squatter on his own property, and the 
subjects leased by the creditor. Moreover, the creditor 
has preferential rights over his debtor’s moveable 
assets, e.g. machinery, if these can be attached under the 
diligence poinding of the ground^ which gives a preference 
over an ordinary poinding and in competition among 
various heritable creditors, a preference according to the 
date of recording of the bond. Its effect is to attach 
the creditor’s preference over moveables belonging to 
the debtor or other proprietor actually on the ground 
of the security subjects and also the moveables belonging 
to tenants, but in the latter case only to the extent of the 
rents due and current. It covers the principal and interest 
due to the heritable creditor, and also current interest, 
but this cannot be demanded until the stipulated date of 
payment arrives. The creditor’s claim is postponed to 
(a) imperial taxes and local rates, and (h) the superior’s 
claim for feu duty. Like the remedy of mahls and 
duties, the poinding can be used even after sequestra- 
tion or liquidation, but the creditor’s claim is limited 
by statute to the interest on the debt for the current 
half-yearly term, and for arrears for one year im- 
mediately before the commencement of such term, 
unless his poinding has been carried into execution by 
sale six months before the date of sequestration. 

The Conveyancing (Scotland) Act, 1924, provides for 
the maimer in which the security is to be realised. A 
notice calling up the bond must be given to the person 
infeft in the land disponed in security and appearing 
on the record as the proprietor; or if the person last 
infeft in the land or any part thereof be dead, then to 
the reputed substitute or person entitled to succeed to 
the same in terms of the last recorded title thereto, 
notwithstanding any alteration of the succession not 
appearing on the Register of Sasines. If the last pro- 
prietor was an incorporated company which has been 
removed from the Register of Joint Stock Companies, 
or a person deceased who has Mt no heirs or whose 
heirs are unknown, notice must be given to the Lord 
Advocate. Where the estates of the debtor have been 
sequestrated under the Bankruptcy (Scotland) Act, 
1913, or any Apt thereby repealed, notice must be given 
to tteftfustee in the seque^ration (unless such trustee 
has been discharged) as well as to the bankrupt. If 
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the proprietor be a body of trustees, it is sufficient if the 
notice is given to a majority of the trustees infeft in 
the land. After the expiiy of three months from the date 
of giving such notice or the expiry of such shorter period 
as may have been agreed to, the creditor, failing pay- 
ment of the whole sums to which he is entitled, may 
advertise the land or any part thereof for sale by 
public roup. The advertisement shall specify the 
property; day, hour, and place of sale; and upset price 
or prices, but it is unnecessary to state that the sale is 
proceeding under the powers contained in a bond and 
disposition in security. For the first exposure, the 
period of advertisement is not less than four consecutive 
weeks, when the upset price or the cumulo upset prices 
of the land do not exceed £1,000 and when such price 
or cumulo prices exceed that amount the period shall 
be not less than six weeks, in each case prior to the date 
of exposure to sale. For re-exposure, the period of 
advertisement is not less than three consecutive weeks. 
The advertisement must be inserted at least once a week 
in a daily newspaper published in Edinburgh or Glas- 
gow, and in every case in a newspaper circulating in the 
district in which the property or the chief part thereof 
is situated, and published either in the county or in the 
next or a neighbouring county of Scotland, except 
where the property is situated in Midlothian, when it is 
sufficient to advertise in only one daily newspaper 
published in Edinburgh, and in the case of property 
situated in Lanarkshire the advertisement need be in 
only one daily newspaper published in Glasgow. When 
the upset or cumulo upsets do not exceed £1,000, it is 
sufficient to advertise — 

(a) Twice a week in a newspaper circulating in the 
district where the property or the chief part is situated 
and published in that county, or in the next or a neigh- 
bouring county of Scotland ; or 

(3) once a week in each of two such newspapers; 
or 

(c) once a week in one such newspapaer and once 
a week in a Scottish daily newspaper circulating in 
the district, irrespective of the place of publication. 

The date of the exposure shall be not less than forty-two 
days from the first advertisement if the upset price or the 
cumulo upset prices exceed £1,000; if not, not less than 
twenty-eight days, and for re-exposure not less than 
twenty-one days. 

The exposure to sale may be in Edinburgh or Glas- 
gow, or in any burgh within the meaning of the Local 
Government (Scotland) Act, 1947, within the county in 
which the property or the chief part thereof lies, or 
which is nearest to the property or the chief part, 
whether or not in the same county. The creditor 
cannot bid at the sale. 

The sale may be in whole or in lots, at such upset 
price or prices as the creditor thinks proper. There may 
be conditions as to apportioning feu-duty, ground- 
annual, stipend, valued rent, and land tax; also pro- 
viding that the proprietor of any lot shall relieve the 
profari^rs of the offier lots of the whole or part of feu- 
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duty, ground-annual, stipend, and land tax, and a real 
burden may be created for that purpose. Further, even 
apart from an actual sale, the creditor, after failure to 
comply with a demand for payment, is entitled to obtain 
an allocation of feu-duty or ground-annual with or 
without augmentation. 

The sale proceedings are valid, notwithstanding that 
the person to whom notice is given is a pupil or minor, 
or legally incapable; and the sale and disposition are as 
valid to the purchaser as if made by the proprietor not 
under disability; and any such disposition imports an 
assignation to the purchaser of the warrandice contained 
or implied in the bond and disposition in security under 
which the land is sold, and also an obligation by the 
granter of the security to ratify, approve, and confirm 
the sale and disposition. 

The notice ceases to be effective after five years from 
its date or from the date of the latest exposure. 

If there is any surplus, it is consigned in a bank 
specified in the articles of roup in names of seller and 
purchaser. Whether there is, or is not, a surplus, a 
statement of intromissions is prepared and signed by 
the creditor or his solicitor. There is then obtained 
from any solicitor (but not the same solicitor who signs 
the statement of intromissions), or notary, a certificate 
that the statement has been submitted to him, and that 
it shows either no surplus, or a surplus of a stated 
amount. If there is a surplus, the bank deposit receipt 
for it is produced, and the certificate certifies to the fact 
of consignation, specifying the bank and branch, the 
date of the deposit receipt, the amount of it, and the 
names on it. The record is cleared by recording (1) the 
disposition to the purchaser; and (2) a certificate as to 
surplus, or of no surplus, as the case may be. That joint 
recording has the effect of completely disencumbering 
the land sold of all securities and diligences posterior to 
the security of such creditor, as well as of the security 
and diligence of such creditor himself, except when 
the security and diligence of such creditor and any 
prior securities and diligences shall be assigned by way 
of further or collateral security to the purchaser. 

Another remedy available to the creditor is fore- 
closure as provided by Section 8 of the Heritable 
Securities (Scotland) Act, 1894. This Section provides 
that any creditor who has exposed for sale under his 
bond heritable property held in security, at a price not 
exceeding the amount due under his security as at the 
date of exposure, including accrued interest, and under 
any prior and pari passu security, or at any lower price, 
and has failed to find a purchaser may apply to the 
sheriff of the county in which the property is situated for 
decree of foreclosure. The sheriff may, after certain 
procedure has been carried out, issue the decree, and 
once this has been recorded the debtor’s right of re- 
demption is extinguished and the creditor has the right 
of the property. 

Apart from the involved process necessary to effect 
a sale of the property, there are two important disad- 
vantages of this method of security— 

id) Bonds and disposition in security are, in terms 
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of an Act of 1696, c. 5, only valid security in a question 
with postponed bondholders or a trustee in the debtor’s 
bankruptcy, for sums advanced on or prior to the date 
of the recording of thesecurity in the Register of Sasines. 
Hence, any credits to the debtor’s account with the 
bank automatically reduce the amount secured by the 
total of such payments. This form of heritable security 
can only be used to cover a dormant account. Hence, 
this type of security is rarely taken by a bank. 

(Z>) The amount of the advance is stated in the bond 
along with the rate of interest, because any document 
which effects a security on land must specify and disclose 
in the Register of Sasines the limits of the debt secured, 

i.e. the amount advanced and rate of interest chargeable. 
Hence the security is limited to a fixed sura, unless a 
second bond is obtained and recorded. 

The bond is stamped at the rate of 2s. 6d. per cent 
on the amount of loan, advanced. It is registered in the 
appropriate Register of Sasines, and until registration 
the creditor has no real right over the land. 

2. Bond of Cash Credit and Disposition in Security. 
To overcome the disadvantage of the operation of the 
Act of 1696 (see (a) above), the bond of cash credit and 
disposition in security was evolved under the Debts 
Securities Act, 1856. This is a form of security intro- 
duced by statute to meet the case of a bank current 
account. The deed is in the form of a cash credit bond, 
with the addition of a disposition of specified heritable 
subjects in security. The creditor’s right to the property 
is completed by recording the deed (stamped as in (1) 
at the rate of 2s. 6d. per cent) in the Register of Sasines. 

The Act of 1856 provides that the principal and 
interest which may be due upon such cash credit “shall 
be limited to a certain definite sum, such definite sum 
not exceeding the amount of the principal sum and three 
years’ interest thereon at 5 pear cent.” The personal 
obligation in the bond can be enforced for the repay- 
ment of whatever sum is due. 

It is still necessary to state in the bond the maximum 
principal sum to be covered and the rate of interest to 
be charged. If these are to be exceeded, a new or supple- 
mentary cash credit bond must be obtained and 
registered. 

The security subjects can be realised in the same 
maimer as those explained for the ordinary form of 
bond and disposition in security. (See 1 above.) 

This form of heritable security is often taken by 
banis where the feu-duty or other subsisting obligations 
under the titles are onerous. The bank as a security 
holder would not be liable for such burdens. 

3. Di^osition'^ex fade” Absolute. To overcome the 
restrictions of the other two methods and espedally as 
a security for an advance on a current account, banks 
generally insist on taking an ex facie absolute disposition^ 
which conveys the property absolutely to the disponee, 
and the Register of Sasines (where it must be recorded) 
will not disclose that it is merely a security. Except for 
the fact that it bears a fixed stamp duty of 1^. and h^ 
the words “for certain good causes and considerations” 
instead of a price, the document is in exactly the same 
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terms as an ordinaiy disposition to a plirchaser, bearing does not thereby obtain an absolute right to the 
to be irredeemable. property. . t - 

The bank have all the powers of a true proprietor in a Leasehold Subjects. Leasehold subjects are not 

question with third parties, e.g. they can deal freely common in Scotland but are sometimes met with. Such 

mth tenants and even remove the debtor himself from leases, if for thirty-one years or longer, may be recorded 

possession. Sales may be made privately without going in the Register of Sasines, and a good security can be 

through the involved processes required under a obtained by means of an assignation of the lease, duly 

bond. recorded. The assignation may be one in security or an 

The bank’s arrangement with the borrower is set out ex fade absolute assi^ation qualified by a back letter, 

in a Back Letter or Minute of Agreement (stamped at The creditor is entitled to sell the lease, and the pro- 

the rate of 2s. 6d. per cent on amount to be secured), cedure in the Conveyancing (Scotland) Act, 1924 with 

which document must be recorded in the Register of regard to the calling-up of a bond and disposition in 

Sasines. The back letter provides that the security is security and the realisation of the subjects applies, 

to cover all sums due or to become due by the debtor, or Deposit of Title Deeds. The borrower lodges the 

for which he is responsible to the bank in any way, and title deeds of the subjects with the lender along with a 

confirms that the bank may sell the properly either signed Letter of Deposit and Undertaking (stamped 

publicly or privately at any time with or without 6d.). The borrower undertakes to give a formal 

notice, the only restriction being a duty to account for security over the subjects when called upon to do so. 

the proceeds and to reconvey the property if the This letter is of no value as a security over land or 

advances are repaid prior to the property being sold. property situated in Scotland. 

While this is the best form of heritable security for 
fluctuating advances on current account, there are 

certain disadvantages— INHIBITION, Inhibition is a judicial process or 

{a) Poinding of the ground is not available, as the diligence by which a debtor is prohibited from disposiog 

bank is in position of feudal proprietor. of or charging his land or other heritable property to the 

Q)) The creditor assumes (on registration) all the prejudice of the inhibitor. It may be used after a decree 

obligations of a proprietor, e.g, liabilities to superior has been obtained in Court against the debtor. It may 

for feu duty and neighbouring proprietors. also be used where a decree has not yet been obtained. 

(c) The diflSiculty of getting rid of onerous title As soon as a summons is taken out, the creditor may 

obligations. In theory, the borrower is under an implied procure and serve upon the debtor an inhibition, the 

obligation to take a reconveyance of the subjects (see effect of this, when duly registered at the Register 

Clydesdale Bank v. McIntyre^ [1909] S.C. 1405). In House in Edinburgh, will prohibit the debtor from con- 

this case the customer was willmg to record a recon- tracting any debt or granting any deed by which his 

veyance, but this would not always apply, e.g. in the house or heritable property may be given away, sold 

case of a limited company going into Mquidation, such or bonded. Inhibition can be used whenever the creditor 

a reconveyance is not likely to be acceptable to a liquid- holds a proper document of debt, such as a decree of the 

ator when the subjects are valueless. Court, a bond bearing a registration clause or a notarial 

(d) The effects of National Bank v. Union Bank of protest of a bill of exchange. It caimot be made use of 

Scotland, 1886, 14 R. (H.L.), must not be ignored. In on a small debt decree. After authority has been 

that case the National Bank had taken a security by way obtained to serve the inhibition it is made effectual by 

of an ex facie absolute disposition from a Mrs. Me- being intimated to the debtor and also recorded in the 

Arthur of a property in Greenock, Later, the Union General Register of Inhibitions and Adjudications or 

Bank acquired a reversion of the security subjects and as it is more commonly known, the Personal Register, 

notified the National Bank of their interest Thereafter The authority may be either (1) by letters of inhibition or 

advances were made to Mrs. McArthur by both banks. (2) by inserting a warrant of inhibition in a signeted 

In a question between the two banks, the House of summons, and therefore can only be obtained in the 

Lords held that the National Bank’s security was limited Court of Session. The effect of recording the Abbre- 

to advances made prior to the date that the assignation viate of Inhibitions is to render the land litigious. Any 

was intimated. Any credits subsequent to that date, in person purchasing the debtor’s property, or who has 

accordance with the rule in ChytorCs case, are applied been requested to lend money over it, would by making 

to the earliest items on the debit side of the account and a search at the Register House be cognisant that the 

continue so to be credited until the balance secured lands were burdened by inhibition. All inhibitions 

under the first disposition is extinguished. followed by adjudication within a year and a day of the 

(a) In a disposition ejyressly in security, the creditor first adjudication rank pari passu with the first, and 

neverbecomes, by prescription or otherwise, the absolute hence other creditors adjudicating within that period 

proprietor of the subjects. For instance, in the event share in the heritage with the first adjudicator. Thus, 

of the s^uestration of the debtor, the creditor deducts A owes money to both B and C. B uses inhibition but 

from his clahn tl^ value of the subjects disponed in does nothing more, C uses no inhibition but adjudges 

seemity, and ranks for the balance (if any), and if the property belonging to A. Now unless B also adjudges 

trustee does not take over the property, the creditor within a year and a day of C’s adjudication, the latter 
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will be preferred to B, although his inhibition was made 
prior to C’s adjudication. 

On the debt being paid, the creditor is bound to 
cancel the inhibition, and this cancellation is also 
recorded at the Register House, and this clears the deb- 
tor’s title and leaves him free to deal with his property 
as he wishes. Inhibitions lapse in five years, and if the 
creditor has done nothing to follow up the inhibition 
the debtor can ignore it after five years from its date. 

JUDICIAL FACTORS. These are appointed by the 
Court to administer an estate and are subject to the 
provisions of the Judicial Factors Acts, 1849, 1880 and 
1889, and to the supervision of the Accountant of Court. 
They are of various kinds — 

1. Judicial Factor on a trust estate, e.g. where ail 
trustees have died or where there is a deadlock between 
trustees. 

2. Factor loco tutoris. Appointed where a father and 
mother of a pupil are dead and no relation comes for- 
ward to claim the office of tutor. 

3. Curator bonis to a minor. A minor has power to 
choose his own curators, but in a case of necessity the 
Court will appoint a curator bonis to look after his 
estate. 

4. Curator bonis to an incapax. Appointed where a 
person owing to physical infimiity or mental weakness 
is incapable of managing his own affairs. 

5. Factor loco absentis. Appointed where a person 
has gone abroad without having made provision for the 
management of his affairs during his absence. 

6. Judicial Factor under the Bankruptcy Acts. 

All these appointments are made by the Court of 
Session but, in the case of estates of which the yearly 
value does not exceed £100, the sheriff of the county 
in which the ward resides may appoint factors loco 
tutoris and curators bonis, 

A Judicial Factor has to find caution on his appoint- 
ment. He makes up an inventoiy and valuation of Ms 
ward’s estate and lodges this with the Accountant of 
Court to whom he submits his accounts annually. The 
Accountant of Court fixes the commission payable to 
the factor. In administration, a factor’s powers are 
similar to those of a trustee, but he has in addition to 
consult the Accountant of Court regarding important 
matters, e.g. before entering upon litigation. The 
Accountant of Court, however, tikes no responsibility 
as to advising with regard to investments, and the 
responsibility for this rests entirely upon the factor. If 
the factor desires special powers, it is necessary for Mm 
to report to the Accoimtant, obtain the Accountant’s 
opinion, and thereafter submit the matter on petition 
to the Court and get their authority. A judicial factor 
has power to borrow on the security of the trust estate. 

The factor cannot resign without leave of the Court, 
and he may be removed for misconduct or failure to 
discharge his duties. 

On the conclusion of his factory he obtains his 
discharge by petition to the Court, following upon a 
report % the Accountant of Court. 
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JUSRELICHAND JUSREUCTAE. (See Wills 
AND Succession in this Appendix.) 

LEGAL RIGHTS. (See Wills and Succession in 
tMs Appendix.) 

LEGAL TENDER. Bank of England notes, except 
for one pound and ten shillings, are not legal tender in 
Scotland. Bronze coins are legal tender to extent of 
one shilling and silver coins to extent of forty shillings. 
Scottish Bank notes are not legal tender in Scotland. 

LEGITIM. (See Wills and Succession in tMs 
Appendix.) 

LIFE POLICIES AS SECURITY. There are two 
methods of taking a security over a life policy— 

1. An absolute assignation for “certain good causes 
and considerations” is taken from the assured and a 
Back Letter or certificate by the bank is stamped to 
cover the amount to be advanced or the ultimate yield 
of the policy. The assignation is stamped 10s, and the 
Back Letter 2$. 6d. per cent on the amoxmt to be 
covered. 

2. An assignation in security is taken from the 
assured, and this is stamped at the rate of 2s. 6d. per 
cent on the amount of the advance or on the estimated 
ultimate yield of the policy. 

Written notice of the assignation must be given to the 
assurance company at their principal place of business. 
In practice, two notices are sent to the assurance com- 
pany along with the assignation and the statutory fee 
of 5s. (a few companies dispense with this fee). One of 
the notices of intimation is retained by the company, 
and the assignation and the duplicate is returned, with 
a note of acknowledgment of the assignation. It will 
be necessary to ascertain whether the company has any 
prior notices and, if so, the writs relating to these prior 
dealings should be obtained by the bank and examined 
as to the validity of the assignor’s title. If age has not 
been admitted on the policy, this matter should be taken 
up at the time of the assignation. When policies 
belonging to third parties are assigned, an explanatory 
letter is taken and tMs is stamped at the rate of 2s. 6d. 
per cent on the amount required. A policy taken out by 
a husband expressed to be for the benefit of Ms wife or 
Ms children, or of Ms wife and children, cannot be 
assigned by the husband in security. 

The requisites of a valid assignment are— 

1. It must be in writing, either indorsed on the 
policy or, as is more usual, by a separate deed. 

2. There must be express power to sell or surrender 
the policy. 

3. In the case of an assignation in security, provision 
should be made for power to discharge the company 
on payment of the amount due under the policy. 

The mere possession of a policy without an assigna- 
tion does not confer on the creditor any claim on the 
policy, although it is otherwise in England. In one case 
h was decided that if the contract is entered into in 
England with a domiciled Englishman for a loan 
ag^st the policy, although both the borrower and the 
insurance company are domicaled in Scotland, an 


DICTIONARY OF BANKING 


625 



DICTIONARY OF BANKING 


LOC] 

effectual preference was obtained by the lender by a 
mere possession of the policy and the usual intimation 
to the insurance company, (See also article on Life 
Policy in the Dictionary.) 

LOCAL GOVERNMENT (SCOTLAND) ACT, 
1947, (1) The financial year of every local authority in 
Scotland runs from 16th May to 15th May in the follow- 
ing year. 

(2) In regard to County Council Bank Accomts, 
there is no statutory limit to the number of accounts 
which may be opened. Specific instructions regarding 
operations on the accounts should be obtained in a 
certified excerpt of the Minute of the Meeting of the 
Council. It is sufficient if the excerpt is certified by the 
County Clerk, 

All cheques drawn on the Coimty Fund are made 
by an Order of the Finance Committee, which is signed 
by two members of that Committee and countersigned 
by the County Clerk, The cheques for payment of 
moneys issued in pursuance of this Order must be 
signed by the County Treasurer or by such other officer 
of the Coxmty Council as the Council or its Finance 
Committee may appoint for this purpose, 

(3) In the case of Town Council Bank Accounts, 
there can be two accounts only, unless the Secretary of 
State authorises the keeping of additional accounts if 
these are considered necessary. The provisions regard- 
ing the operations on the account are similar to those 
for County Councils and, accordingly, a Certified 
Excerpt Minute of the Town Coimcil Meeting making 
these directions should be obtained, the excerpt being 
signed by the Town Clerk. All payments due to be made 
by the Town Council must be made in conformity with 
an order of the Finance Committee, signed by two 
members of that Committee and countersigned by the 
Town Clerk, The cheques will be signed by the Town 
Chamberlain, 

(4) In regard to District Council Bank Accounts, one 
bank account only is allowed under the Act. All 
cheques drawn on the account must be signed by two 
members of the Council and by the Clerk or Treasurer 
of the Council, In this case the Excerpt Minute of the 
Council governing operations on the account will be 
certified by the Clerk to the District Council. 

(5) The 1947 Act does not supersede the harrowing 
powers which local authorities have under other statutes 
or statutory orders. The Act provides that where any 
other enactment or other statutory order requires the 
consent of a Minister for the exercise of borrowing 
powers, the Authority cannot borrow money to meet 
capital expenditure, except with such consent. In 
addition, County or Town Councils may not, without 
the consent of the Minister concerned, borrow money 
to meet capital eiipenditure, unless the resolution to 
borrow has been agceed to by two-thirds of the members 
of the Council present and voting at the meeting at 
which the resolution is passed, A District Council may 
not borrow to meet any expenditure of a capital nature 
withot^t the consent of the Secaretaiy of State for Scot- 
laiud:: ' . 
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The total amount which may be borrowed (a) on 
overdraft from a bank, (b) on cash credit account with 
a bank, and (c) by temporary loan or deposit receipt, 
to meet expenditure of a capital nature and for the 
time being outstanding, must not exceed 15 per cent 
of the total amount borrowed to meet capital expendi- 
ture and for the time being outstanding. 

Temporary overdrafts for current expenditure of an 
annual nature in connection with any of the functions 
of the authority axe permitted, provided that all sums 
so borrowed are repaid before the expiration of the 
financial year in which they are borrowed. 

Section 278 of the Act provides that “a person 
lending money to a local authority on any form of 
security or taking or holding any such security shall 
not be bound to inquire whether the borrowing of the 
money is or was legal or regular, or whether the money 
raised was properly applied, and shall not be prejudiced 
by any illegality or irregularity in these matters, or by the 
misapplication or non-application of any such money.” 
It is suggested that this provision is wide enough to 
cover aU borrowings from a bank. 

LUNATICS. Where a person has been legally 
certified insane he is incapable of contracting, and his 
contracts are made on his behalf by his guardian, 
known as a curator bonis. Until a person is proved 
insane, he is presumed to be sane and his contracts are 
voidable according to circumstances. His estate is 
always liable for the price of necessaries. 

MAILLS AND DUTIES. An action of maills and 
duties is the diligence by which a creditor in a heritable 
security may attach rents due by the tenants of the 
heritable subjects constituting the security. The action 
is competent in the Court of Session if the amount of 
the rents sued for exceeds £50, and in the Sheriff Court 
of the county in which the property (or part) is situated, 
whatever may be the amount of the rents sued for. 
The action is directed against the proprietor and a notice 
in statutory form (as set out in the Heritable Securities 
(Scotland) Act, 1894) is served on the tenants. This 
diligence is not available to a superior for his feu-duty, 
or to a creditor holding a disposition ex facie absolute, 
qualified by a back letter, as he has a right to exact the 
rents under his title. 

The effect of the decree is that the tenants must pay 
the rents to the creditor. The creditor has all the rights 
that the proprietor possessed, including power to seques- 
trate for rent, grant leases, and remove tenants. 

MARRIED WOMEN. By the Married Women’s 
Property (Scotland) Act, 1920, a married woman has 
the same power of disposal of her real and personal 
estate as if she were unmarried. She can enter into 
cxmtracts and incur obligations and is capable of suing 
and being sued as if she were not married, and her 
husband is not liable in respect of any of her contracts 
or obligations made on her own behalf. Where a wife 
is in nnnority, the husband, if of full age, is her curator. 
If the husband is in minority, the wife’s father or other 
curator, if she has any, is entitled to continue to act 
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as such until she attains majority or her husband’s 
curatory commences. In these circumstances the con- 
sent of such curators is necessary to the wife’s contracts. 

While in Scotland the contracting powers of married 
women are unlimited, it is advisable when taking a 
guarantee or similar obligation from a married woman 
to obtain a letter from a solicitor (preferably her own) 
stating that she fully understands the nature of the 
transaction entered into. 

MINORS AND PUPILS. According to the law of 
Scotland, infants, i.e. persons under the age of 21, are 
divided into two classes, pupils and minors. Pupils are 
children till they reach the age of 14 in the case of males, 
and the age of 12 in the case of females. Minors are 
children above these ages till they attain the age of 21. 
The guardian of a pupil is known as a tutor, and he has 
control over both the person and estates of his ward. 
The natural guardian or tutor is the child’s father, and 
on the father’s death, the mother alone or along with 
tutors appointed by the father. Tutors may also be 
appointed by the Court. A pupil is absolutely incapable 
of entering into any contract, and contracts on a pupil’s 
behalf are made by the tutor himself. 

The guardian ojf a nainor is known as a curator, and 
he, unlSce a tutor, has control only of the estates of his 
ward. The natural curator of a minor is his father or his 
mother, and if these are dead the minor is able to 
choose curators for himself, if he so wishes, or they 
may be appointed by the Court. A minor, however, 
may have no curators. He has capacity to contract 
subject to the following qualifications: if he has a 
curator, a minor’s contracts require the consent of this 
curator and are null if made by the minor alone. 

Where minors have no curators they may act by 
themselves, and payments made to them by their 
debtors will be valid and effectual. Even where they 
have curators, minors may validly contract without the 
curator’s consent in the following cases— 

(1) If a minor carries on a trade or business, con- 
tracts made by him in the ordinary course thereof are 
binding. (2) "^ere a minor holds himself out to be of 
full age so as to deceive parties contracting with him, 
such contracts are bmdmg on him; and (3) where a 
minor contracts for necessities, he must pay a reasonable 
price for them. 

Contracts made by a tutor on behalf of a pupil, or 
by a minor with consent of his curator, or, where he 
has none, of himself alone, may be r^uced by the 
pupil or minor after he attains majority and till the 
quadriennium, i.e. the space of four years after majority, 
but the pupil or minor must prove to the Court, that 
he suffered considerable loss, and that the contract was 
not fit and proper when entered into. 

Bank advances should not be granted to pupils or 
minors, nor should a nainor be acc^ted as a guarantor. 

MOVEABLES. Every object capable of movement 
or of being moved and not being fixed in the ground, as 
for example, money, cattle, com, furniture and com-^ 
modities, is moveable property and in Scots Law these 
are classed as corpor^ moveables, while incorporeal 
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moveables are those rights that must be transferred by 
means of writing, such as policies of insurance, stocks 
and shares, and debts. 

No security can be obtained over corporeal moveables 
which remain in the hands or control of the borrower 
and it is necessary for a lender to obtain actual or 
constmctive possession of the moveables. In England, 
goods may be made a security for a loan by of a 
bill of sale which must be registered, but there is no 
^a.logous form of security in Scotland. In the case of 
limited companies, a security over moveables, e.g. 
stocks, debtors and machinery, can now be obtained by 
a floating charge (y.t?.). 

The goods may be delivered to the lender or to a 
warehouse-keeper on his behalf, or the key of the store 
in which the goods are deposited may be delivered into 
the custody of the lender. It is more usual to obtain 
constructive delivery by means of a delivery order duly 
intimated to the storekeeper, or a warehouse warrant. 

Incorporeal moveables include rights and claims for 
money or goods, debts, policies of assurance, bonds, 
shares and a beneficiary’s interest in a trust estate. In 
most cases, an assignation is required, and to be valid 
must be intimated to the debtor in order to divest the 
former creditor and to interpel the debtor in the 
obligation assigned from paying to the creditor. 

NOTOUR BANKRUPTCY. (See Bankruptcy in 
this Appendix.) 

PARTNERSHIP. The law of partnership is based 
on common law and the Partnership Act, 1890, and the 
Limited Partnerships Act, 1907. In general these acts 
apply to Scotland except that there are certain funda- 
mentals in which the Scots law of partnership differs 
from English law. (See under Partnerships in the 
Dictionary.) 

A partnership, as in England, can sue and be sued 
in the firm’s name. In Scotland the firm’s name would 
be used alone if personal, e.g. John Brown & Company, 
but if descriptive, the addition of partners would be 
necessary, e.g. Ironstone Company would require the 
partners to be joined. In Scotland, the firm is a separate 
persona^ having a distinct legal existence apart from the 
partners, and the members of the firm are looked upon 
as co-obligants, that is guarantors, for the debts of the 
firm. The firm may be made bankrupt and so may all or 
any of the partners, and where two firms exist carrying 
on two distinct businesses but consisting of the same 
partners, such firms on bankruptcy would be separately 
sequestrated. 

POINDING. Poinding is a diligence to attach the 
corporeal moveables of a debtor, with certain excep- 
tions, which are in ids own possession or in the posses- 
sion of a third party. Unlike arrestment, pomding can 
only take place in execution. Generally, it can only be 
used where there has been a formal requisition, on the 
debtor to pay, caUed a ‘‘charge.” The mode of execu- 
tion of this charge has to be either personally at the 
dwelling place of the debtor or edictally, i.e. where the 
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debtor cannot be found personally or has no dwelling In 1696 the Decennial Prescription was introduced 
place within the country. The notice is given by a and applies to the inventories and accounts of tutors 
Sheriff Officer who serves a Schedule of Charge and on and curators. Cautionary engagements (see Caution- 
the expiry of the days of charge without payment, the ary Obligations in this Appendix) are governed by the 
creditor can then proceed to poind. As a general rule, Septennial Prescription providing for a period of seven 
all corporeal moveables belonging to the debtor in Ms years, wMlst bills of exchange and promissory notes 
possession, or in the hands of the poinder, or a third are actionable for six years from the last day of grace 

party, may be poinded. Debts or claims for the pay- or, where the bill or note is payable on demand, from the 

ment of money cannot be poinded, nor can business date thereof, under the Sexenmal Prescription. The 
books, bonds, bills, plans and documents of a similar Quinqueimial Prescription applies to rents on leases, 
character. Again, sMps cannot be poinded as arrest- wMlst the Triennial, prhaps the most important of the 
ment is the proper diligence to attach these. The general minor prescriptions, introduced in 1579, governs “mer- 
rule is that only things corporeally valuable and capable chants’ accoimts, servants’ wages, house rents, wages 
of being sold by the Sheriff’s Warrant are poindable. of workmen, accounts of writers, agents and surgeons 

Upon the expiry of the period allowed by the charge, where there has been no written obligation.” Where 

the Sheriff Officer has the goods poinded and valued by items are due periodically as in rents, wages, etc., each 

two sworn valuators, and entered in a detailed schedule term of three years runs its course from the date of the 
showing their appraised value. The goods are offered item, but in other accounts time runs from the date of 

to the debtor or any person who appears for him, and the last entry. Prescription may be interrupted by civil 

on his refusal to t^e them, the officer adjudges and commotion, the oath of the debtor as to his indebted- 

declares the poinding complete and the goods to belong ness, or by citation in an action. Partial payment, 

to the creditor and ordains them to remain until a particularly in the case of short prescriptions, will not 
warrant to sell is obtained. Within eight days after the take the matter out of the prescription, 

day on wMch the poinding was executed, the Officer In Macdonald v. North of Scotland Bank Ltd.^ [1942] 
must report the execution thereof to the Sheriff, giving S.C. 369, the Court held that a bank was entitled to 
full details of the transaction. In the sale of the poinded plead prescription in respect of a claim for an alleged 
goods they must be offered at not less than the ap- balance due to a customer. In the Macdonald case, the 
praised value, and if no sale is effected, the poinder or facts were as follows: On 20th November, 1918, there 

any other creditor may purchase them. If no offerer was a sum of £191 18s. at M’s credit on current account 

appears, the effects are handed to the creditor at the with the bank. M did not call upon the bank for pay- 
appraised value to the extent of his debt and interest, ment until 1940, when the bank stated that they had no 
The Sheriff Clerk keeps a register of all poindings. The funds in her name, but that, in fact, the balance had 
explanation already given relates to what is known as been exhausted by cheques signed by her and paid by 
pemonal poinding but there is also real poinding or as the bank during 1918 and 1919. M stated that she had 
it is more commonly known, poinding of the ground, never drawn any cheques on her account, her signature 
(See Heritable Securities.)^ This is a diligence on the cheques paid by the bank must have been forged, 
available to the superior for his feu-duty or to a heri- and that the bank were liable to repay the amount. In 
table creditor. The effect is that where the interest on these circumstances the bank pleaded the negative 
the debt or the debt itself is in arrears, the party in prescription, and the Court sustained this plea. It was 
right of it can poind the moveables on the ground, and also held that the prescriptive period begins from the 
those of tenants only to the amount of their rent due day when it first became possible for the customer to 
and unpaid. It is preferable to a personal poinding. take action to enforce her claim and not from the date 

PRESCRIPTION. The Statutes of Limitation do on wMch the demand was actually made, thus differing 

not apply to Scotland, and prescription differs greatly from the position in England as stated in Joachimson v. 
from English Law on this subject. The law of prescrip- Swiss Bank Corporation, [1921] 3 K.B. 110. 

tion has, of course, the same meaning, namely, that sec- PUPILS. (See Minors and Pupils in this Appendix.) 
tion of the law under wMch rights may be acquired or 
lost, or the mode of proving a claim or debt may be 

restricted. The acquirement of rights is by positive REGISTER OF SASINES. This register is kept in 
j)rescription, whilst the loss of rights is known as nega- Edinburgh, and there is a separate division of it for 
tive. Negative prescription is the most important each county of Scotland. Sasine is a legal term for 
branch. It is based on a statute of 1469, and limits “delivery.” In Scotland, prior to 1845, when land was 
all rights to forty years, now reduced to twenty years, conveyed, a symbolical delivery of it took place, the 
and, as in English law, periods of minori^ and disability seller actually handing over to the purchaser a handful 
are^ excluded. As commercial activities increased, of the soil to represent the land being purchased. This 
periods of pr^cription of shorter duratiorr known as was done in the presence of a notary and two witnesses, 
“lesser prescriptions” were introduced, primarily to The delivery, or sasine, was recorded in a deed, and the 
prMect parties in case of loss of vouchers — ^twenty years deed was entered in the Register of Sasines. Although 
being de^ed too long a period for the keying of such tMs andent method of land transfer no longer exists, 
documents. the register is still in use, and a purchaser’s title must be 
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completed by the conveyance being recorded in the 
register. 

Bonds must also be registered. (See Bond and 
Disposition in Securhy in Dictionary.) 

Priority of right is conferred by priority of registra- 
tion. A purchaser in good faith is entitled to rely upon 
the register and is protected against any mortgage or 
conveyance which is not registered. 

RETROCESSION. A retrocession is the writ where 
a debt that has been assigned or transferred is recon- 
veyed to the cedent. The stamp duty is at the rate of 6d. 
per cent on the amount advanced, and the retrocession 
is in some cases indorsed on the assignation. When the 
assignee of a debt transfers it to another person, the 
deed is called a translation. Like assignations, retro- 
cessions and translations require to be intimated. 

SEQUESTRATION. (See Bankruptcy in this 
Appendix.) 

SHIPS. In Scotland the method oftaking a mortgage 
of a ship is similar to English procedure and reference 
should be made to Ship in the Dictionary. 

SUMMARY DILIGENCE. This is a form of dili- 
gence {qj).) which is peculiar to Scotland, and is com- 
petent to holders of bills of exchange, promissory notes, 
heritable bonds, and certain other documents, which 
contain a clause that is known as “a consent to regis- 
tration for preservation and execution.” As a rule, 
before diligence can be executed, against a debtor, an 
action must be raised in Court and decree obtained, 
but in these special cases the diligence is said to be 
summary, because the creditor is in a position to use 
any of the appropriate forms of diligence without 
having to establish his claim by an action in Court. 

In the case of a bill of exchange, to obtain the benefit 
of summary diligence, it is necessary that the bill on 
being dishonoured by non-acceptance or non-payment 
shoidd be protested by a notary public. The protest 
must then be registered in the Books of Council and 
Session or in the Books of the Sheriff Court of the 
County in which the debtor resides. Registration may 
be carried through at any time within six months from 
the date of the bill in cases of non-acceptance, within 
six months of the date of presentation for payment in 
the case of bills payable on demand, or within six 
months from the due date in the case of bills unpaid at 
maturity. An extract is then obtained which entitles 
the creditor, as it is equivalent to an extract decree of 
the Court, to arrest or poind his debtor’s effects without 
further delay except in poinding where a “charge” is 
necessary. 

If a bill is accepted payable in England and some of 
the parties reside in Scotland, summaiy diligence is 
competent against these parties where the bill has been 
protested in England by registering the protest in the 
Books of Council and Session. 

In the case of a bond containing a consent to registra- 
tion for preservation and execution, a similar procedure 
is followed, the bond being registered and an extract 
obtained. 
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Summary Diligence is not competent on a cheque 
(Glickman v. Linda, [1950] S.C. 18). 

TERCE. (See Wills AND Succession in this Appen- 

TRUST DEED FOR CREDITORS. (See Bank- 
RUFTCY in this Appendix.) 

TRUSTS. The law of trusts in Scotland is largely 
detemiined by the Trusts (Scotland) Act, 1921, which 
applies practically to all trusts, and also to the oflices 
of tutor, curator, and judicial factor. The Trusts 
(Scotland) Act, 1961, gives Scottish trustees powers 
similar to those given to English trustees in the Varia- 
tion of Trusts Act, 1958. (See Judicial Factors in this 
Appendix.) 

Trustees. A minor, a married woman, a bankrupt, 
or a corporation such as a bank, if so authorised by its 
constitution, may act as a trustee. A lunatic or incapax 
cannot act. 

Trustees have the power to assume new trustees, and 
this is done by means of a Deed of Assumption which 
is signed by the existing trustees, and conveys the 
property to diemselves and the new trustee. In the event 
of all trustees dying, an application must be made to the 
Court to have new trustees appointed. 

Trustees may resign office and this is effected by 
means of a Miuute of Resignation signed by the resign- 
ing trustee and intimated to his co-trustees. This deed 
must be registered in the Books of Council and Session 
and an extract obtained. A trustee may resign by 
another method— by a minute engrossed in the trast 
sederunt book and signed by himself and co-trustees. 

A sole trustee cannot resign until he has assumed new 
trustees or until the Court has appointed trustees or a 
judicial factor. A trustee may be removed by the Court 
where he is insane or incapable of acting through 
physical and mental disability, or where he is absent 
from the United Kingdom for six months or over. He 
may also be removed on grounds of breach of trust. 

Powers. Very wide powers are given by the Act of 
1921, and these are read into trusts where they are not 
at variance with the purposes expressed in the deed of 
trust Even where they are at variance, the Coi^ will 
on petition grant these powers if they are expedient in 
the interests of the trust 

Accounts. The Trusts Act, 1921, provides that on 
application to the Court by a trustee or trustees, it may 
order the Accountant of Court to superintend the 
administration of the trust in relation to the investing 
and distribution of the trust funds, to audit the accounts, 
and, if the Accountant thinks fit, he may report to the 
Court upon any question that may arise in administra- 
tion, and obtain the directions of the Court. This 
provision has not been taken advantage of to any great 
extent. The usual form of trust accounts in Scotland 
is known as the Account Charge and Discharge. These 
accounts must be produced for inspection, to bene- 
ficiaries without charge, but only a residuary lega^ 
can demand a copy at the expense of the estate. Other 
beneficiaries must pay for copies. 
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Discharge of Trustee, A trustee on resigning or on hundred pounds Scots. If more than one hundred 

the winding up of the trust is entitled to a discharge to pounds is left as a nuncupative legacy, it is bad only in 

be granted by the beneficiaries. If he cannot obtain this respect of the excess. Verbal direction to the executor 

from the beneficiaries, he may obtain it from the Court with regard to larger gifts made in writing can be 

on petition. proved on oath. 

All the Scottish banks have taken powers to act as Revocation. A person can revoke his testamentary 
trustees. deed at his pleasure. As in English law the will speaks 

from death, but if a contract is made carrying a promise 
WILLS AND SUCCESSION. The term “Will” is to make a testamentary disposition in favour of a given 

not usual in Scots law; testamentary dispositions, party the revocation of a will made in earning out this 

however, are possible, one method being less formal obligation will be barred, and an action could be 

than an English will, the other apparently more formal, brought if the gift as undertaken was not provided for. 

The former kind known as the “holograph will” includes A will may be revoked by destroying it, obliterating or 

any writing in the hand of the testator setting out his cancelling the writing with intention to revoke. The act 

wishes in relation to his property. A holograph will need not necessarily be carried out personally by the 

signed by the testator and having the essential clauses testator. Alterations and deletions should be authen- 

in the maker’s handwriting is good even without ticated, but such alterations in pencil will not be given 

witnesses. (See Deeds, Execution of, in this Appendix.) effect to unless something stronger can be shown. A 

If a will is not holograph, it must be witnessed by subsequent will, inconsistent with an earlier one, revokes 

two witnesses. the earlier one, but where each testamentaiy writing 

A more elaborate form of settlement is called “Trust is consistent with the other, all will stand, and where a 

Disposition and Settlement,” and it is a conveyance will is expressly revoked by a later writing any former 

generally of the testator’s whole estate to trustees to one will be revived unless the contrary is indicated in 

carry out the testator’s intentions as expressed in the will, the writing. Birth of a child to the testator will have the 

may make a Will? Any person of full age and effect of revoking the will even though the child be 

sound mind may make a will in respect of the whole of bom after the testator’s death unless it can be shown 

his possessions, subject to the legal rights of the spouse that the testator intended his will to stand, 

and children. Married women of full age have the right There are considerable differences in the laws of 
to make a testamentary disposition, ftipils under the succession of England and Scotland, 
age of 14 have no testamentaiy authority, but minors Legal rights. Where a man dies testate or intestate 
from 14 to 21 may will moveables but not heritable there are rights called legal rights which the surviving 
property. This difficulty can be overcome by the sale of widow and children have and which cannot be defeated, 
their heritable estate m their lifetime and the making of The widow’s rights are known as terce and /us relictacy 
a will in respect of the purchase money. and the surviving children’s right as legitim, A sur- 

The Form of the Will. As indicated, the will must be viving husband has corresponding rights in his deceased 
holograph or attested as a deed. It is not nec^sary wife’s estate, and these are known as courtesy and jus 
that it should be expressed in technical language so long relicti, Terce and courtesy are liferent rights affecting 
as the testator’s intention is indicated clearly. Diffi- heritage only, while jus relicti, jus relictae, and legitim 
culties sometimes arise from the terms of holograph affect moveable estate only and are rights to a share of 
wills. A draft in the handwriting of the testator may capital. 

be considered a real will or not according to circum- Terce is a legal liferent, and by it a widow is entitled 
stances. That the will is in the form of notes is not during her lifetime to the free revenue from one-third 

necessarily fatal, and a carefully preserved memorandum of the real or heritable estate belonging to her husband, 

may be admitted as a will if it can be shown that it was If there is a will, this right is abolished, 

intended to be final and not merely deliberative. A will Courtesy is the corresponding right of a widower in 
written in pencil will be good, but pencil alterations to a his wife’s real or heritable estate where she died intestate 

in ink will not be admitt^ unless proved to be final and extends to the whole revenue from the heritable 

in intent. A will required to be signed cannot have estate belonging to his wife at her death, provided he 

substituted therefor a stamp or seal, but initials will be was the father of his wife’s heir, 
sufficient on proeff that it was the testator’s general By the rights of jus relictae and jus relicti, a widow or 

practice to initial instead of sign such documents. a widower respectively is entitled to a one-third share 

The will should be signed at the end and on each of the moveable estate left by the deceased spouse 

page. Wh^e witnessi^ arc required they ^ouM be where there arc children. Where there are no children 

persons having no interest under the wfil, and they the right is increased to a half share. 

shmld he over 14 years of age. (See Deeds, Execution Legitim is the right of cMdren to a one-third share 
OF, in this Appendix.) of their deceased parent’s estate where there is a mother 

It should be remembered that the Wills Act, 1861, or father alive, and to a half share where the deceased 

appM^ to Scottod. Mt no spouse. It shoiild be noted that only surviviag 

Tto> are ottex ns^thods makittg testamentaiy dnldren share in the legitim fund. If a child dies 
dis|K^itionsincludmgV€d)all^acie$notexceedingone leaving children, i.e. grandchildren of the deceased 
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these do not share in the legitun fund, and the share 
which their parent would have taken, if alive, increases 
the share of the surviving children. 

No matter how the deceased intends to dispose of 
his estate by will, the surviving spouse and children 
cannot be defeated of their rights. These rights can 
only be excluded if the spouse or children accept some 
testamentary provision in lieu or if sufficient provision 
has been made in a marriage contract. 

The remaining part of the moveable estate, one-third 
or one-half, as the case may be, after widow’s and 
children’s rights have been satisfied, is termed the “dead’s 
part,” and the deceased is entitled to dispose of this as 
he wishes. Should he have made no will this part goes 
to his heirs in moveables. 

Intestate Moveable Succession. The mam statutes 
which relate to Intestate Moveable Succession are the 
Intestate Moveables Succession Acts, 1855 and 1919, 
the Intestate Husband’s Estate (Scotland) Act, 1911, and 
the Succession (Scotland) Act, 1964. The first Act is 
important in detailing the order of succession to 
moveable estate. By the Intestate Husband’s Estate 
(Scotland) Acts, 1911 and 1919 (as amended in 1964), 
which apply in the case of a husband dying intestate 
and survived by his widow, she is entitled to claim out of 
the estate, the dwelling house if there is one (or in 
certain cases the value of it up to £15,000) and the 
furniture up to a value of £5,000. She will also be able 
to claim the sum of £2,500 if the deceased left issue, or 
£5,000 if he left no issue. This provision is in addition 
and without prejudice to her rights of terce and jus 
relictae. Under the Succession (Scotland) Act, 1964, the 
surviving husband is given the same right as a widow. 
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Heritable Succession. Until 1964 the main rules of 
Heritable Succession which were common law rules, 
were: (1) A male of the same degree excludes a female, 
e.g. if a imn leaves a son and a daughter, the son is the 
heir in heritage, but if he leave a brother and a daughter, 
the daughter is the heir. (2) The elder of the same degree 
excludes the younger, except m the case of females in 
which case they all take equal shares as heks portioners 
(coparceners). In the case of collaterals the next younger 
brother to the deceased is the hek, but if there are no 
younger brothers the next older brother succeeds, and 
so on. If there are no descendants or collaterals the 
father and his brothers and sisters succeed in the same 
order as for collaterals. (3) The descendants of a pre- 
deceasing hek take the succession to the exclusion of 
others in the same degree, e.g. if a man die leaving two 
sons and a child of a predeceasing eldest son, the grand- 
child is hek. 

The Succession (Scotland) Act, 1964, abolished these 
rules of primogeniture and mde preference in the 
succession to heritable property. Now the whole 
estate is shared equally, without regard to age or sex, 
by the surviving relatives of the deceased who were 
most closely related to him. 

For adopted persons the Succession (Scotland) Act, 
1964, gives full rights of succession in the family of his 
adopters but takes away from him all rights of succes- 
sion in the families of his natural parents. 

The foregoing rules apply only to intestate heritable 
succession. A person can leave his or her heritage as 
he or she wishes, subject always to the legal rights of 
the surviving spouse. 
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IRISH LAND LAWS IN THEIR 
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The law relating to landed property in Ireland is com- 
plicated and technical. To add to the diflSiculties, the 
law in the Republic of Ireland and Northern Ireland is 
diverging more widely each year as a result of legis- 
lation passed by the Parliaments of the two self- 
governing units since their separation. 

In an article of this kind, written primarily for 
bankers, the main consideration must be the position 
of the banker as a lender. When landed property is 
offered to a banker as security for a loan, he requires 
to know only sufficient of the law regarding title to 
make him aware of the more obvious pitfalls. He would 
be imwise to attempt to be his own lawyer. The tech- 
nicalities and the finer points of the law are best left to 
the Bank’s solicitor. 

The Landlord and Tenant Act, 1860, commonly 
called Deasy’s Act, placed the relation of landlord and 
tenant in Ireland on a basis of contract instead of feudal 
tenure as in England. As a result of that Act it became 
possible to establish the landlord-tenant relationship 
by lease or sub-lease for any estate from a fee farm 
grant downwards to a yearly tenancy which could be 
created by word of mouth. Very many of the Irish 
tenants were yearly tenants who held their lands from 
their landlords at rack rents without any fixity of 
tenure; frequently the landlords were absentees, who 
threw on the tenants the burden of maintenance and 
improvement of the lands; they had power to raise the 
rents or to evict the tenants on six months’ notice 
without compensation for the tenant’s improvements. 
To remedy these injustices, the tenants demanded what 
is known as the “Three F’s” : Free Sale of their interests 
in their holdings. Fixity of Tenure so long as they paid 
their rents, and Fair Rents fixed by an independent 
tribunal. 

The Land Act of 1870 met their demands up to a 
point and ameliorated their condition in four ways. 

(1) It made provision for State-assisted purchase of 
their holdings, 

(2) It gave compensation for disturbance. 

(3) It allowed compensation for improvements. 

(4) It gave the force of law to the Ulster Tenant 
Right Custom and extended it to the whole of the 
country. 

The Ulster Tenant Right Custom had two character- 
istics. It secured the tenant in possession so long as he 
paid his rent and observed his covenants, and it gave 
him the right to sell hK interest in his holding. The 
Act of 1870 had, however, two principal defects which 
rendered it unsatisfactory. It did not provide for the 
fixing of fair rents; the landlord could still go on 


raising his rents; and the compensation provisions it 
contained were inadequate. Consequently the agitation 
went on. 

The Land Act of 1881 at last conceded the ^'Tkree 
F*s,’^ It established the Irish Land Conomission to 
continue land purchase and to decide applications from 
tenants for the fixing of fair rents. At that time land 
purchase took a secondary place to the fixing of fair 
rents, which was then the most important work of the 
Commission- The fair rents fixed under this Act were 
subject to revision every fifteen years. The security 
conferred by the Act increased the value of agricultural 
holdings and, in consequence, banks were more willing 
to make advances on them. There is now no legal 
limit to the amount which the proprietor of a holding 
may borrow on his land in any part of Ireland. 

Even the Land Act of 1881 did not, however, settle 
the land question in Ireland. Landlordism had failed 
so signally and had attracted to itself so much odiiim 
that even Conservative opinion in the House of Com- 
mons was veering towards the belief that the “dual 
ownership” compromise represented by the Land Acts 
of 1870 and 1881 was not sufficient, and that the only 
satisfactory solution would be a peasant-proprietorship 
scheme, whereby, with State assistance, the tenant 
would be enabled to purchase his holding and to be- 
come the absolute owner in fee simple of his own estate. 

The principle of State-aided Land Purchase had 
already been embodied in a minor degree in the Church 
Disestablishment Act of 1869 and in the Land Acts of 
1870 and 1881. The three Ashbourne Acts— the Land 
Acts of 1885, 1888, and 1889— faced the problem in a 
more determined maimer and sanctions an initial 
advance of £5,000,000 to the Land Commission for the 
purpose of assisting agreed sales by landlords to ten- 
ants, and enabling the Land Commission to purchase 
estates in the Landed Estates Courts for re-allotment 
amongst the tenants. The two Balfour Acts of 1891 
and 1896 introduced a new method of financing land 
purchase, under which the landlord was paid the pur- 
chase money in specially created 2} per cent gimmte&d 
Land Stock of an equal nominal amount, while the 
tenant repaid the advance at the rate of 4 per cent for 
forty-nine years if the whole purchase money was 
advanced. 

Up to this stage land purchase was, for the most part, 
carried on in respect of individual holdings. Under 
the Wyndham Act of 1903, which was designed to 
expedite land purchase, more attractive terms were 
allowed; but purchase by the Land Commission had 
to be by whole estates, or such portions as the Land 
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Commission were prepared to regard as separate 
estates, and not by individual holdings, though tenant 
and landlord were stUl free to negotiate individual 
assisted sales by direct agreement. Under this Act the 
purchase money, plus a 12 per cent bonus, was paid to 
the landlord in cash, the cash being provided by the 
issue of Guaranteed 2| per cent Stock. The rate of the 
tenants’ terminable annuities was at the same time 
reduced to 3i per cent. The terms were too favourable, 
especially as the 2f per cent Guaranteed Stock had to 
be issued at a heavy discount and, owing to the financial 
drain imposed by the issue of excess stock to remedy 
this defect, the scheme broke down under its own 
success in stimulating land purchase. The loss fell on 
the ratepayers, which caused dissatisfaction. The 
Birrell Land Act of 1909 was passed to relieve the rate- 
payers of this burden by transferring the loss on the 
flotation to the Imperial Exchequer. Under the 
Birrell Act, sales were financed by Guaranteed 3 per 
cent Stock, and owners were paid in stock instead of 
in cash. 

Birrell’s Act marks the end of the first stage of land 
purchase. In this stage over 316,000 holdings were 
bought by the tenants &om their landlords at a cost of 
£1 10,000,000 or thereabouts. The second stage of land 
purchase opens with the Land Act of 1923, passed after 
the establishment of the Irish Free State. This Act 
stiU remains the principal Act and the pivot of the 
present Land Code. It introduced the principle of com- 
pulsory acquisition by the Land Commission by 
decreeing that, with certain exceptions, (1) all “ten- 
anted” land wherever situated, © all “untenanted” 
land situated in a congested district county, and (3) 
“untenanted” land situated elsewhere which the Land 
Commission certify is required for their statutory 
purposes, shall automatically vest in the Land Com- 
mission on appointed days to be fixed by it. “Ten- 
anted” land was defined as any land which on 9th 
August, 1923, was held under a contract of tenancy of 
less than sixty years, excepting conacre, agistment, and 
temporary convenience lettings. All other land was 
deemed to be “untenanted.” An automatic method of 
fixing both the “standard price,” based on the rent 
payable and the tenant’s annuity, was provided in the 
Act. In Northern Ireland, the Land Act of 1925 
followed on much the same lines as the Free State Act 
of 1923. Purchase operations in Northern Breland have 
been practically completed under the 1925 Act, supple- 
mented by the Amending Act of 1929 and the Winding- 
up Act of 1935, and no further important Land Pur- 
chase legislation has been passed there. 

The most important of the subsequent Land Acts in 
the Republic of Ireland from the banking point of view 
are the Acts of 1933, 1939, and 1946. The Act of 1933 
made important amendments in the constitution of the 
Land Commission. It also halved the standard pur- 
chase annuities fixed under previous Acts. The Act of 
1939 gave the Land Commission power to resume pur- 
chased holdings or parts of holdmgs for certain pur- 
poses, including increasing the food supply of the 


country, relieving congestion, and for re-sale to certain 
classes of people. The Act of 1946 tightened up the 
provisions against subletting in the case of purchased 
land subject to an agreement not to sublet or part with 
possession. It also enabled the Land Commission to 
direct persons who purchased after June, 1946, to 
reside on their holdmgs when the holdings included a 
dwelling-house. 

An Act of 1950 provided that the price of land com- 
pulsorily acquired by the Land Commission should be 
equal to the market value of the land. The Land Bill, 
1963, which is having a somewhat difficult passage 
through the Dail, contains a very comprehensive 
provision prohibiting the letting, subletting or sub- 
division of any agricultural holding in the Republic 
without the consent of the Land Commission. Unlike 
the previous provisions restricting subletting or sub- 
division of holdings, this provision extends to all 
agricultural holdings whether purchased under the 
Land Acts or not. The same Bill contains a provision 
prohibiting dealings without the consent of the Land 
Commission with any land in respect of which the Land 
Commission has instituted proceedings for acquisition 
or resumption or has served a notice of intention to do 
so. This will make it necessary to insure that before the 
completion of any transaction the requisition with 
regard to the service of notices is accurately answered. 

As a result of the Land Acts, most of the agricultural 
leind in Ireland has now been vested in tenant pro- 
prietors. Under Section 25 of the Registration of 
Title Act, 1891, land which had been purchased under 
any of the Purchase of Land Acts, and is subject to the 
payment of a land purchase annuity, must be registered 
in the local Land Registry Office. This is true of hold- 
ings purchased before as well as after 1891. In the case 
of purchases under the Land Acts after 1891, the first 
registration in the Land Registry is effected by the Land 
Commission, and a memorial of such registration is in 
accordance with Section 19 (4), given to the Registrar 
of Deeds, who registers it in the Registry of Deeds 
without any fee. All other purchasers have to effect 
the registration themselves. It is worth while to examine 
briefly the system of Registration of Title to land and 
to compare it with the older system of Registration of 
Deeds. It is important that the two systems of registra- 
tion should be clearly distinguished. 

The Registry of Deeds was established by a statute 
of Queen Anne in 1708. It provided a voluntaiy system 
of registration of documents relating to dealings with 
land in Ireland. Under its provisions, registered deeds 
rank for priority amongst themselves in the order of 
their registration and an unregistered deed is invalid 
against a registered deed; but the Courts of Equity have 
modified the strict letter of the law by holding that if a 
party had actual notice of a prior unregistered deed, it 
is binding on him. In the Registry of Deeds, what is 
entered is the fact of the existence of a deed and a 
synopsis of its contents, whereas in the Land Registry 
it is the effect of the deed which is registered and not 
the deed itself. In the Registry of Deeds the documents 
636 
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continue to be the evidence of the title. In the Land 
Registry the documents cease to be the evidence of the 
title and the Register itself becomes the evidence. 
Registration of deeds, though not compulsory, is very 
important as a means of maintaining the priority of a 
charge, or protecting purchasers of land against all 
unregistered dealings of which such purchasers have 
no notice. The Registry of Deeds Acts do not apply to 
land registered under the Registration of Title Acts. 

The registration of title to land is at present governed 
by the Registration of Title Acts, 1891 and 1942, but 
these Acts will shortly be superseded by the Registra- 
tion of Title Act, 1964, (No, 16 of 1964) which repeals 
and, to a large extent, re-enacts the provisions of the 
earlier Acts. The 1964 Act will not come into operation 
imtil such day as the Minister for Justice shall appoint. 
No such day has yet been appointed. The 1891 Act 
njade compulsory the registration of freehold land 
purchased at any time under the Land Purchase Acts 
which were subject to the repayment of an advance 
under those Acts. The Land Act, 1927, Section 51, 
made the registration of all land purchased under the 
Land Acts compulsory but omitted to penalise the 
failure to effect such registration. The Act of 1964 
(Section 23) will make compulsory the registration of 
the ownemhip of all freehold land purchased at any 
time under the Land Purchase Acts or the Labourers 
Acts whether subject to the repayment of an advance 
or not. This Act (Section 24) also makes provision 
for compulsory registration on the sale of all land, 
freehold or leasehold, situate in such area of the country 
and from such date as may be provided by the Minister 
for Justice by order. It is impossible to forecast when 
this Section will be put into operation or to what areas 
of the country it will be made to apply. 

The effect of the provisions for compulsory registra- 
tion in the 1891 and 1964 Acts (Section 25 of both Acts) 
is that the title to land to which the provisions apply 
cannot be acquired on sale until the transaction has 
been registered in the Land Registry. 

The fee simple estate which is vested in the purchaser 
under the Land Purchase Acts is so vested subject to 
all the trusts and charges which affected his interest in 
the lands prior to his purchase. Where the incidence 
of such trusts or charges is not investigated prior to 
registration in the Land Registry, the ownership of the 
lands is registered “subject to equities,” Under the 
1964 Act such registration will be described as being 
with a possessory title. This will have the same effect 
as registration subject to equities. It is, therefore, 
essential for any person dealing with land re^stered 
subject to equities or with a possessory title to investi- 
gate the title prior to first registration. 

In addition to the unregistered interests which may 
affect lands which are registered subject to equities or 
with a possessory title, there are other burdens which 
may affect registered land without registration (Section 
47 of 1891 Act; Section 16 of 1942 Act; Section 72 of 
1864 Act). The most important of these are death 
duties, land improvement charges, land purchase 


annuities, easements and tenancies. The existence of 
these burdens must also be investigated by any person 
dealing with registered land. 

^ Express provision is made in the Acts for the registra- 
tion of mortgages and certain other charges (Section 40 
of 1891 Act; Section 62 of 1964 Act). These appear on a 
perusal of the Folio. On the registration of the owner 
of a charge, a certificate of charge is issued to him. 

Where a person has an interest in registered land 
which cannot be registered as a charge and is not 
protected by a note showing that equities have not been 
discharged or by registration of the owner with a 
possessory title, such person may have his rights pro- 
tected by the registration of a caution or inhibition 
preventing dealings with the lands without prior notice 
to him (Sections 69 and 70 of 1891 Act; Sections 96-8 
of 1964 Act). 

The Register is conclusive evidence of the title as 
appearing thereon and it is therefore unnecessary for a 
person taking a transfer or charge to make any inquiry 
to ensure that the Registrar has not made a mistake, 
and an erroneous entry as to tide, not induced by fraud, 
would probably be accepted in the Republic as con- 
clusive evidence of the title therein stated (Section 34 
of 1891 Act; Section 31 of 1964 Act). In view of the 
decision in Miscampbell v. McAlister^ [1930] N.L 74, 
this proposition would have to be modified in Northern 
Irekmd in regard to certain rights appurtenant to land. 
Provision is made in the Acts for compensation for 
injury caused by errors in the Register (Section 22 of 
1942 Act; Section 120 of 1964 Act). 

On the registration of a person as the owner of land, 
a document called a Land Certificate is issued to him 
(Section 31 of 1891 Act; Section 28 of 1964 Act). This 
is a certified copy of the relevant entries on the Folio in 
the Register relating to his land. The Land Certificate 
is a document of title and must be produced on any 
transaction in relation to the land (Section 81 of 1891 
Act; Section 105 of 1964 Act). In some cases the ^d 
Certificate has not been issued from the Land Registry. 
If it has not, this fact will appear on the certified copy 
of the Folio. The registered owner and any person 
authorised by him and any person having an interest 
in the lands may inspect the Register and obtain a copy 
of the Folio (^ule 188). The Land Certificate must be 
produced to be entered up on the registration of every 
transaction and is prima facie evidence of the several 
matters therein contained (Section 81 of 1891 Act; 
Section 105 of 1964 Act). A certified copy of the Folio 
is evidence of the contents of the Register at the date of 
issue only. 

From the foregoing it follows that a person proposing 
to complete a dealing with registered land must have 
the Land Certificate produced if it has been issued. If 
the Land Certificate has not been issued he must obtain 
a certified copy of the Folio written up to date. Iff the 
ownership is registered subject to equities or wth a 
possessory title, he must investigate the title prior to 
first registration. He must always make inquiries 
regarding the burdens which affect registered land 
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without registration. Any other equitable interests 
which alBfect a transferor and which are not registered 
may be disregarded if no caution or inhibition appears 
on the Register as they will not affect his title if he gets 
his dealing registered. If, however, a person dealing 
with registered land has actual notice of unregistered 
equitable interests, he should be slow to complete his 
transaction without having them dealt with, mthough 
it was probably the intention of the draftsmen of the 
Acts that he should not be affected by them if he can 
get his dealing registered. 

There are severe restrictions on the subdivision of 
holdings purchased under the Land Purchase Acts. 
No such holding may be subdivided without the consent 
of the Land Commission so long as the advance is 
unpaid. There is the further restriction in the Republic 
of Ireland that no holding purchased by means of an 
advance from the Land Commission after 9th August, 
1923, may be subdivided at any time without the 
consent of the Land Commission (Land Act, 1923, 
Section 65 (1)), whether the advance has been repaid 
or not. 

AH land, freehold and leasehold, may be disposed of 
by the wiU of the owner. Under the provisions of the 
controversial Succession BiU, 1964, in the Republic, 
it is proposed to restrict the freedom of disposition of 
testators. It is uncertain which of these provisions wiU 
become law. 

In the case of intestacy, there is a distinction between 
freehold registered land and unregistered freehold 
land. Under the provisions of the 1891 and 1964 Acts 
(Part rv of each Act), freehold registered land devolves 
on the personal representatives and descends as person- 
alty to the next of kin. Descent to the heir at law and 
tenancy by the curtesy and dower are abolished. Under 
the Administration of Estates Act, 1959 (Section Q, 
unre^tered real estate devolves on the personal repre- 
sentatives of the deceased but stiU passes to the heir at 
law if available after the discharge of debts and admin- 
istration e3q)enses. Under the 1891 Act (Section 7) 
there was a distinction between the descent of registered 
freehold land which had been purchased under the 
provisions of the Land Acts and registered freehold 
land which had not been purchased under the provisions 
of the Land Acts or unreg^tered freehold land (Creed 
v. Kearney, [19431 1.R. 534). Under the 1964 Act aH 
registered land wiH descend to the next of kin of an 
intestate owner and the Succession BiU, 1964 (Section 
II), provides that aU reaHy shaU descend to the next of 
kin and be distributed as personalty. It appears likely 
that this provision wiU become law. In Northern 
Ireland all land^ whether registered or not, devolves as 
personally. 

When money is advanced on the security of land, the 
loan is ordinarily secured in one of three ways: (1) by 
a formal mortgage by conveyance whereby the own©r- 
^ip of the property is transferred or demised to the 
creditor to secure ffre payment of the debt; or (2) by a 
deed of charge whereby the borrower charges the lands 
wiffx the r^yment of the loan without transferring the 


ownership; or (3) by an equitable mortgage created by 
the deposit of the title deeds or Land Certificate, 
whereby the borrower imdertakes to hold his land in 
trust to vest in the depositee as security for the loan. 

In the cases of a formal mortgage by conveyance or a 
deed of change, if the land is unregistered land, the 
mortgage deed or the deed or charge must be registered 
in the Registry of Deeds to preserve its priority. If the 
land is registered land, the charge must be registered 
in the Land Registry. It is the registration and not the 
deed which creates the charge in registered land. It is 
needless to point out that there should be no delay in 
registering a charge. A conveyance of the fee simple in 
registered land by way of mortgage wiU not, on regis- 
tration of the amount secured by it as a charge on the 
land, vest the fee simple in the mortgagee. That can 
only be done by registering him as owner of the land. 

In the case of an equitable mortgage created by 
deposit of the title deeds or Land Certificate, without 
any accompanying memorandum, there is no deed 
which could be registered; but the possession of the 
title deeds makes it almost, though not completely 
certain, that there will not be any subsequent dealings 
for value with the land without the knowledge of the 
depositee, and the security he holds is therefore likely 
to remain unaffected. If, however, the deposit of title 
deeds of unregistered land is accompanied by a memor- 
andum signed by the depositor setting forth the terms 
of the deposit, this memorandum constitutes a deed for 
the purposes of the Registry of Deeds and, if not regis- 
tered, would be postponed to a subsequent charge 
which ha.d been regptered. For this reason the memor- 
andum (if any) which accompanies the deposit of the 
title deed with a bank is not ordinarily signed by the 
depositor. It is merely read by or to the depositor and 
then signed by two of the bank’s officials as evidence of 
the verbal contract entered into at the time of the 
deposit. 

It is important to note that a mere letter from the 
borrower, promising or a^eemg to deposit title deeds 
as security, may, if read in conjunction with corres- 
pondence requesting the security, constitute a written 
agreement which would be registrable under the 
Registry of Deeds Acts in the case of land which has 
not been purchased xmder the Land Purchase Acts. 
Such written communications should, therefore, be 
avoided as fax as possible. The leading case on this 
point is Fulkrton and Another v. Provincial Bank of 
Ireland, [1903] A.C. 309, which reverses the decision of 
the Irish Court of Appeal in Re Stevenson's Estate, 
[1902] 1 1.R. 23. IncidentaUy, the owner in this case 
did succeed, despite the fact that the title deeds were 
wiffi the bank, in granting a subsequent mortgage, 
which, having been registered, took priority over the 
bank’s unregistered ctoge which should have been 
registered. 

As the Registiy of Deeds Acts do not apply to 
registered land, there is no reason why a memorandum 
of the deposit of a Land Certificate to create a lien on 
the land should not be signed by the depositor. It does 
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not require registration and it is the best evidence of 
the contract. No rights subsequently created by the 
depositor for value can be registered without the pro- 
duction of the Land Certificate. Its possession by 
the depositee enables him, by refusing to pro- 
duce it, to prevent subsequent rights created by the 
depositor from being converted, by registration, into 
legal interests that would have priority to the lien. 
The law regarding registration of subsequent rights is 
different in Northern Ireland, as will be seen from the 
case Re Robert James Watters^ [1934] N.I. 188, re- 
ferred to below. It should be remembered, also, that 
though the deposit of a Land Certificate as security 
establishes a lien, which is good against all subsequent 
attempts on the part of the depositor to defeat it, it is 
only an equitable charge and is subject to any pre- 
existing equities that affected the registered owner at 
the time he made the deposit. In this connection the 
case of Tench v. Molyneux and Others (48 I.L.T.R. 48) 
may be referred to. John Sandes was the purchaser of a 
holding under the Land Purchase Acts and had regis- 
tered his title, but had not yet received his Land 
Certificate, when on 23rd May, 1910, he sold part of 
his holding to Molyneux and four others. It was a 
condition of the sale that, as there was a block in the 
Land Registry, the purchase money should be paid 
within fifteen days without waiting for the issue of the 
Land Certificate. The note as to equities was then 
discharged and the Land Commission annuity was 
redeemed, and on 13th June, 1910, Molyneux and the 
other purchasers were put in possession. Sandes did 
not receive the Land Certificate till 13th July, 1910, and 
on that date, ignoring the rights of the persons who 
had purchased part of his property, he deposited it with 
Mr. Gerald Tench, a solicitor, as security for a loan of 
£350. When Tench learned that part of the property 
had already been sold, he took an action against 
Molyneux and the other purchasers, who had not yet 
registered their title, to have the sum of £350 declared 
well charged on the property they had bought. The 
Court of Appeal held that, in the circumstances, there 
was no negligence on the part of the purchasers in not 
having registered their titles or lodged cautions; that 
Sandes had become a trustee for them from the date 
of their purchase; and that their equity, being prior 
in point of time to Tench’s, should prevail. This ca^ 
emphasises the need of caution on the part of lenders in 
accepting a Land Certificate as security from a borrower 
of bad repute. It should be a routine procedure in all 
cases of a bank loan on the deposit of a Land Certificate 
to have the Register inspected to discover whether any 
burdens, cautions, or inhibitions have been entered^ in 
it which would put the bank on notice of existing 
interests. 

I have referred above to the case Re Watters, [1934] 
N.I. 188, as illustrating certain differences between 
Land Registry practice in Northern Ireland and the 
Republic of Ireland. In that Nor&em Ireland case 
the registered owner had deposited his Land Certificates 
with the Hibernian Bank as security for an overdraft. 


Subsequently he executed a charge in favour of Alex- 
ander Ferguson, who applied to the bank to produce the 
certificates before the Registrar so that he might get 
his charge registered. The bank refused to do this 
unless a note was made in the Register evidencing their 
claim as equitable mortgagees. The Registrar made an 
order refusing to make such an entry in the Register. 
Ferguson then applied to the Registrar for an order to 
the bank to produce the Land Certificates. The Registrar 
granted the order, and the bank thereupon appealed 
against both orders of the Registrar. The appellate 
Court held (1) that the priority of the bank’s charge 
would remain unimpaired by the lodgment of the Land 
Certificates in the Registry, and (2) that the Registrar 
should not have refused to enter a note of the bank’s 
charge in the Register. 

The registration of title practice, both in the North 
and in the South, has changed considerably since the 
decision in Re Watters owing to the adoption of new 
Land Registration Rules in both parts of the country. 
The rules now in force in the Republic of Ireland are 
the Land Registration Rules 1959. It is understood 
that new Rules are to be drafted under the provisions 
of the 1964 Act. In Northern Ireland the current 
regulations are the Land Registry of Northern Ireland 
Orders and Rules, 1936. The Northern Ireland Rules, 
following the decision in Re Watters, provide for the 
entry of a note of the deposit of a Land Certificate as 
security for an advance (Order 8, rule 20). They also 
give the Registrar wide powers to call for the production 
of Land Certificates and Certificates of Charge. In 
the Republic of Ireland the rules enable the Registrar 
to make certain entries affecting property witoout the 
production of the certificates of title, e.g, judgment 
mortgages, burdens against the owner in invittm, 
cautions, inhibitions, and iis pendens. In connection 
with these rules it should be noted that, if the consent 
of the registered owner or such other consent as may be 
prescribed is not forthcoming, no burden on registered 
land shall be registered without an order of the Court 
(Section 45 of 1891 Act; Section 69 of 1964 Act). 
Rule 100 of the Land Registration Rules, 1959, pre- 
scribes what consent may be substituted for that of the 
registered owner and in what cases. Section 81 (2) 
provides that the Registrar’s powers to order production 
of certificates of title be subject to general rules (Section 
105 (2) of 1964 Act), and rule 161 prescribes when the 
Registrar may require production. The Irish Law 
Times, in an article on p. 301 of its issue of 6th Nov- 
ember, 1937, writes as follows regarding the position 
und^ the 1937 nto — 

“In every case in which a dealing can be registeored 
only if the certificate of title is produced, it will be 
necessary for a solicitor to consider carefully whether 
he can compel its production for the purpose of its 
registration. In this connection it is to be remmibered 
that the Registrar has only jurisdiction to make an 
order for the production of a certificate if reg^tratiqn 
of the dealing can be made without tl^ consent of its 
holder (Section 81 (2)). If the transaction is a 
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voluntary one, such as a transmission on death, the connection the case Re Strong, reported in [1940] 

registration will not affect the rights of the holder I.R. 382, is of importance. Mabel Strong had bought 

of the certificate. His consent to the production of registered lands from Tevlin on 14th October, 1939, and 

the certificate is therefore not necessary and an order had the transfer registered in her name on 18th October, 

for Its production can be made under the Section. 1939; but a few minutes before the registration a 

But if the dealing is a transaction for value such as judgment mortg?ige against Tevlin had been entered in 

a sale or mortgage its registration would defeat or the Register as a burden on the land. It was held by the 

postpone the ‘unregistered’ right of the holder of Supreme Court that Strong was entitled to have the 

file certificate with whom it has been deposited by judgment mortgage entry cancelled from the Register, 

way of lien (Section 44(2)); in these cases its as the vendor had disposed of his beneficial interest in 

registration cannot be made ‘without the consent of* the land at the time the entry was made and was holding 

the depositee; and there is no jurisdiction to make the land merely as a trustee for Strong, 

an order for the production of the certificate under To complete this survey of the Irish Land Law, it is 
Section 81 (2). A solicitor for a purchaser or mort- necessary to refer to certain charges on land which are 

gagee must therefore always ascertain whether a given statutory priority. The Land Purchase axmuity 

certificate of title was issued ; and if it was, he should is one of those charges. If it falls into arrears, the Land 
not complete the transaction, pay the purchase money. Commission may put the holding up for sale, discharged 

or advance the loan until the certificate is deliver^ from all claims and incumbrances other than the 

to him for the purposes of registration or he is statutory liabilities of the owner of the holding in 

satisfied that it has been deposited in the Registry respect of the land, public works charges, and the 

for that purpose (R. 166) (See Rule 167 of 1954).” interests of sub-tenants (if any). If the holding is not 

The mortgagee by deed of unregistered land has sold, the Land Commission may be put into possession 

several remedies open to him if the mortgagor defaults, freed from all charges and incumbrances, except public 

He may enter into possession and cut and seE timber works charges. To avoid the loss of their security, 

when in possession, or he may sell without recourse to bankers should therefore insist that, where they have 

the Court, or sell in pursuance of a Court Order, or made advances on land subject to annuities payable to 
he may appoint a receiver. He has also power to insure the Land Commission, the annuity payments and the 

the mortgaged property against fire. The exercise of receivable order, which must accompany them, should 

these powers is regukted by Sections 20-24 of the pass through the bank. 

Conveyancing Act, 1881. He may, of course, as an Priority is also given to certain Agricultural Credit 
additional general remedy, sue for the recovery of his Corporation claims. The Agricultural Credit Corpora- 

charge in an action for debt. tion makes advances to registered owners of registered 

Which of these remedies are applicable and which he land and to tenant-purchasers of unregistered land 

should take will depend on the terms of the mortgage vested in the Irish Land Commission, but not yet 

deed and the particular circunostances of each case. vested in the tenants as owners. In the case of registered 
The owner of a charge or an equitable mortgage on land, priority is given by the Agricultural Credit Act, 

registered land has not all those remedies. Not having 1947, to charges not exceeding £400 and interest in 

any ownership in the land, he cannot enter into posses- favour of the Corporation over all unregistered charges 

sion, or sell it without recoiurse to the Court, or bring and over all burdens preserved merely by a note as to 

an action for ejectment of the registered owner (Abz-rAem equities, unless protected by a caution entered in the 

Banking Co. v. Devlin, [19241 I.R. 90), or cut and sell Land Registry. Priority is also given by the same Act 

the timber, but he may insure the mortgaged property to charges not exceeding £400 and interest in favour of 

and may appoint a receiver. For other remedies, he the Corporation on unregistered land vested in the 

must apply to the Court. In the Republic of Ireland, Irish Land Commission, but not yet vested in the tenants 

howevi^, since the Registration of Title Act, 1942, as owners, over all prior charges (save State or Land 

came into operation, he can be put into possession of Commissionclaims), whichhavenotbeenprotectedbya 

the land summarily by the Court with the powers of a caution entered in the Land Register xmder Section 61 

mortgagpe in possession. Section 13; Section 62 (7) of of the 1891 Act, read with Section 43 of the Agricultural 

1964 Act. Credit Act, 1947. No banker who has a charge or an 

There is one other class of mortgage known as a equitable lien against such land should fail to have a 
judgment mortgage, to which reference should be made, caution entered. 

It was created by the Judgment Mortgage Act, 1850, From the Bail’s point of view, a registered charge is 
and has been extended by the Circuit Court (Registra- always to be preferred to an equitable lien arising from 

tion of Judgments) Act, 1937. A creditor who has the deposit of title deeds or land certificates, but the 

obtained judgment in the High Court or the Circuit desire for secrecy on the part of the borrower in what 

Court may have the amount decreed charged on the may be a purely temporary advance often precludes a 

judjgment debtor’s lands by registering an aflOidavit formal deed of charge and registration, 

giving the prescribed particukrs in the Registry of It wiU be seen from the foregoing that the greater 
Deeds, in the case of unlettered lands; or, in the part of all land in Ireland outside the urban areas is 

case of ihe Land Registry. In thk subject to the provisions of the Land Acts and held in 
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fee simple by the occupiers with the title registered 
under the provisions of the Registration of Title Acts, 
but this article would not be complete without some 
further reference to the law of landlord and tenant. 

Mention has already been made of the Landlord and 
Tenant (Ireland) Act, 1860. This Act is the basis of 
the law of landlord and tenant in Ireland and it must be 
emphasised that the consideration of any lease or 
tenancy in Ireland from the point of view either of the 
landlords’ or the tenants’ interest must commence by 
referring to this Act. 

In urban areas in the Republic, under the provisions 
of the Landlord and Tenant Act, 1931, the tenants of 
business premises are, on the termination of their 
tenancies, in most cases given rights to new tenancies 
in the premises of which they are in actual occupation. 
Under the provisions of the Landlord and Tenant 
(Reversionary Leases) Act, 1958, leases holding under 
building leases are, in most cases, given rights to new 
leases on the expiration of the building leases. The 
right to a reversionary lease under the provisions of the 
1958 Act is more valuable than the right to a new lease 
under the 1931 Act because a lease granted under the 
1958 Act is for a term of 99 years and at a rent of one 
sixth of the full rent obtainable in the open market, 
whereas a lease under the 1931 Act is normally granted 


for the period (minimum under the Act) of 21 years 
and is at the full rent obtainable in the open market. 

Security of tenure for occupying tenants of dwelling- 
houses or flats in the Republic is given by the Rent 
Restrictions Act, 1960, provided that the premises 
have not been built or reconstructed subsequently to 
May, 1941 and the rateable valuation does not exceed 
£60 in Dublin or £40 elsewhere. 

The provisions of the Landlord and Tenant Acts and 
Rent Restrictions Acts are veiy similar in Northern 
Ireland. 

Another branch of legislation which affects the value 
of property is the series of statutes dealing with town 
and regional planning. The relevant Acts in the Re- 
public are the Town and Regional Planning Acts, 1934 
and 1939, and the Local Government (Planning and 
Development) Act, 1963. Under the 1963 Act it has 
now been made compulsory for all local government 
authorities to produce plans within two years. One of 
the effects of these enactments is to restrict the right 
of an owner of land to build on it with consequent 
reduction in the value of the properly. Accordingly 
inquiries must be made before the completion of any 
transaction to ascertain whether there are restrictions, 
under any plan applying to the property, prohibiting 
any proposed user of the property. 




